1. Class 1 8/19/2021
a. Death penalty reversals were based on constitutional procedural errors rather than on any constitutional flaw in the death penalty itself
b. Central debate in McGautha was over whether it is possible to administer the death penalty in a rational, non-arbitrary fashion

c. Murder historically has been a primary offense subject to the death penalty
d. In English CL = 8 capital crimes:
i. Treason

ii. Petty treason

iii. Murder

iv. Larceny

v. Robbery

vi. Burglary

vii. Rape

viii. Arson

ix. Over time expanded to 200 capital crimes and included economic crimes

x. 1965 England abolished death penalty

e. The first capital law of Mass reflected Pilgrims’ strict religious beliefs; all 12 crimes derived from the bible
f. Hanging of convicted witches in Salem, Mass in 1692 graphically illustrates the use of capital punishment to quell a challenge, real or perceived, to religious and political authority

g. Quakers had more lenient criminal codes

i. Penn: death penalty for only murder and treason

ii. NJ: no capital punishment at all
h. Charles Montesquieu inspired calls for legal and penal reforms

i. Cesare Beccaria argued DP was a barbarity and would not deter crime and should be replaced with life imprisonment and servitude as the penalty for murder
j. In 1794, Penn divided murder into 1st and 2nd degrees
i. 1st = intent = DP

ii. 2nd = not enough so no DP

iii. Invention of degrees gave jury the authority to decide that a defendant although guilty of murder had not acted with sufficient calculation to warrant an execution
k. In southern states, DP tied to slavery as a powerful tool to keep slave population in submission

l. Over time public executions were replaced with execution inside prison walls
m. Under early American law, DP was mandatory upon conviction so juries often would acquit a guilty but sympathetic defendant to spare him/her a death sentence

i. Led states to abolish mandatory death penalties in favor of discretionary sentencing statutes that directly gave juries the option to impose the death penalty or a lesser punishment
n. Capital punishment supporters argued that abolition of the DP would increase the already high number of lynchings
o. DP always put on the back burner

i. Behind Civil War
ii. Behind 1920 depression

iii. Behind WW1

p. Except for high profile cases, executions took place without public debate
q. In 1960s the NAACP Legal Defense and Education Fund (the Fund) litigated a series of challenges to the DP in the USSC leading ultimately to Furman v Georgia.
i. In Furman, the USSC held that the DP as then administered in the US was unconstitutional 

1. But then numerous states reinstated the DP?
r. Death Penalty is 

i. Extreme 

ii. Symbolic

iii. Divisive

iv. Spectacular

s. Historical Roots of DP

i. Punishment w/o prisons

1. Non-capital: public humiliation, banishment

2. Capital: execution = spectacle (burning oil etc)
ii. Tied to capitalism

1. Thieves condemned to death by beheading on market dates

2. Over time expanded from 8 crimes to over 200

iii. Legal Mercy: Benefit of Clergy

1. Penalty reduced to 1 year prison and branding on hand if

a. Priest

b. Literate

c. And first offender

iv. Proof read a psalm so rich/educated or lower class memorized

v. If branded and did again cant claim clergy

vi. During Enlightenment, philosophers called for abolition of torture and death penalty

vii. In 13 original colonies

1. Two systems

a. North: Quaker criminal justice experiment 

i. Death penalty for murder and treason

ii. Eliminate death penalty  spectacle

iii. Isolate offender from society to promote self-reflection

b. South: English style DP

i. Relies on Dp to support slave economy

ii. Public executions to deter slave rebellion

iii. Two-tiered “Black Code” system
1. Less punishments for elites (whites)

2. Harsher punishments for non-elites (blacks)

viii. 18th Amd
1. Excessive bail shall not be required, no excessive fines imposed, nor cruel and unusual punishments inflicted

a. Broad: DP is cruel and unusual
b. Narrow: DP itself is not cruel and unusual but method can be

ix. 14th Amd

1. DPC

x. Lynching

1. Mobs replicate the market day execution crowd

t. 75% of executions in Confederate states close to 90% when include border states
u. Blacks have 3x execution rate of whites 

v. 75-90% of all execution in South

i. US DP is regional and racial

1. Most DP in CA come from central district (LA, San Bernadino, Orange, Riverside)

w. 8th Amd becomes the prism through which DP issues are viewed

x. 1972 USSC DP = unconstitutional but reinstated in 1976 due to public backlash

y. Powell v Alabama (USSC 1932) – right to counsel
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i. Facts: 3 AA were arrested for rape and murder, convicted, and sentenced the death penalty. The cases were consolidated into this case so the USSC could decide the Constitutionality of the death penalty.

ii. rapid trials and executions, outside mob interference, “rocket docket,” all convicted via rapid trial without counsel
iii. TC = Powell loses, Alabama Supreme Ct = Powell loses, USSC
iv. Issue: does the DPC afford a capital defendant in state court the right to the appointed assistance of counsel if the defendant is incapable of representing himself?

v. Holding:  Yes, due process requires that criminal defendants have the right to counsel both at trial and in the time leading up to trial when consultation and preparation take place.
vi. Reasoning: Due process includes the right to a meaningful hearing in a capital case; the right to a hearing in a capital case wouldn’t be meaningful without the assistance of counsel

1. Given the illiteracy, youth, and that the defendants were from out of state, the trail court violated due process by having a trail so soon after the alleged offenses; with time would have had counsel as seen by lawyers after conviction
2. Trial court also violated due process because it failed to appoint attorneys for the defendants
2. Class 2 Reading pg 55-122
a. FURMAN V GEORGIA (1972) USSC – see pg 197 for summary of holding
i. Issue: are the death sentences cruel and unusual punishment prohibited by the 8th and 14th Amd?
ii. Holding: DP unconstitutional for these defendants because the sentencing was arbitrary, and punishment was cruel and unusual for these defendants which violates the 8th Amd. Did not answer if DP unconstitutional in general

iii. Douglas: the DP was cruel and unusual because it was discriminatorily applied. Disproportionately affects minority groups
iv. Brennan and Marshall:
1. Brennan

a. DP is cruel in all cases because they do not comport with human dignity. Cruel if:
i. They are unusually severe and degrading
ii. They are given arbitrarily

iii. The lack societal report

iv. They can be replaced with milder punishments

2. Marshall

a. DP was excessive and unnecessary.
b. Likely not supported by public 
c. disproportionately harm vulnerable groups

v. Stewart and White:
1. DP justified for some crimes

2. But agreed unconstitutional in these 3 cases

a. State law did not require DP

b. Sentence given unfairly

vi. Burger Dissent: the legislature must determine whether the DP is generally accepted. Invalidating the DP is not in the Court’s power
vii. Blackman Dissent: Court exceeded its role with its decision

viii. Powell Dissent: Majority is acting like the legislature and ignoring the Constitution
ix. Rehnquist Dissent: Court went beyond judicial review and is trying to legislate which violates checks and balances

b. GREGG V GEORGIA (1976) USSC – see 198 for holding summary
i. Gregg robbed and murdered two men. Court found Gregg guilty and in a separate sentencing hearing, the jury sentenced Gregg to death under the Georgia statute that was enacted after Furman.
ii. Issue 1: Is capital punishment unconstitutional?
1. Capital punishment is constitutional because the 8th Amd bars excessive punishment that are disproportionate to the particular crime. Punishment is excessive under the 8th when
a. It goes beyond framer’s intent

i. Thought was proper punishment for murder

b. And the standards of decency in modern society

i. As seen by states constructing DP legislation to comply with Furman shows clear majority authorizes DP for aggravated murder because it promotes valid purposes of retribution and deterrence 
iii. Issue 2: does Georgia’s post-Furman death penalty statute violate the 8th Amd?

1. No it does not
2. Narrows scope of DP
3. Required bifurcated proceeding

a. Is D guilty

b. Then decided punishment separately with jury instructions about aggravating and mitigating factors
i. DP only imposed if aggravating factors outweigh the mitigating factors

c. Statute mandates appeal to the state supreme court which engages in meaningful appellate review of the jury’s decision to impose a death sentence
4. These procedures avoid the arbitrariness of the decision in Furman

iv. White Concurrence: the prosecution’s decision to seek the DP does not render Georgia’s statute unconstitutional
1. If accepted would undermine the entire criminal justice system

v. Blackmun Concurrence: Constitutional because of reasons stated in Furman dissents

vi. Brennan dissent: capital punishment is per se unconstitutional because it is always disproportionate to crime and is therefore cruel and unusual
vii. Marshall dissent: the American people would reject capital punishment as morally unacceptable if they knew all its defects

1. Doesn’t deter murders

2. Isn’t necessary to promote retribution

c. WOODSON V NORTH CAROLINA (1976) USSC
i. Issue: Does a DP sentence for a broad category of homicidal offenses (first-degree murder) under the law of North Carolina violate the 8th and 14th Amds?
ii. Convicted because of participation of armed robbery of convenience food store where a cashier was killed and a customer was seriously wounded. Had been planning/discussing a robbery for quite some time
1. Tucker and Waxton went into store

a. Waxton claims never had gun and Tucker shot both victims
2. Carroll and Woodson remained in car as lookouts
a. Woodson didn’t want to go, was drunk, Waxton struck him in face to sober him up and threatened to kill him in an effort to get him to go to robbery
iii. NC law provided that in cases of first-degree murder, the jury in its unbridled discretion could choose whether the convicted defendant should be sentenced to death or to life imprisonment
1. Gave jury the option of returning a verdict of guilty without capital punishment, but held further that this provision was severable so that the statute survived as a mandatory DP law
iv. History of mandatory DP statutes in US reveals that the practice of sentencing to death all persons convicted of a particular offense has been rejected as unduly harsh and unworkably rigid
v. Ct observed the one of the most important functions any jury can perform in exercising its discretion to choose between life imprisonment and capital punishment is to maintain a link between contemporary community values and the penal system
vi. It seems evident that post-Furman enactments reflect attempts by the States to retain the DP in a form consistent with the Constitution, rather than a renewed societal acceptance of mandatory death sentencing

vii. Holding: NC’s mandatory DP statute for first-degree murder departs markedly from contemporary standards respecting the imposition of the punishment of death and thus cannot be applied consistently with the 8th and 14th Amds’ requirement that the State’s power to punish be exercised within the limits of civilized standards
1. Mandatory statutes enacted in response to Furman have simply papered over the problem of unguided and unchecked jury discretion

2. Fails to allow the consideration of relevant aspects of the character and record of each convicted defendant before the imposition upon him of a sentence of death

viii. Reasoning: death in its finality differs more from life imprisonment than a 100-year prison term differs from one of only a year or two because of that qualitative difference, there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case
d. JUREK V TEXAS (1976) USSC
i. The Supreme Court held (6-3) that the requirement of an individualized penalty determination applied in all cases and that a mandatory death penalty, no matter how narrow, was unconstitutional
ii. Issue: Is the imposition of DP for the crime of murder under the law of Texas violate the 8th and 14th Amds?
iii. Jurek charged with killing Wendy Adams  by choking and strangling her with his hands, and by drowning her in water by throwing her into a river in the course and attempting to commit kidnapping of and forcible rape of Wendy Adams (10 years old)
iv. Texas law requires that if a D has been convicted of a capital offense, the trial court must conduct a separate sentencing proceeding before the same jury that tried the issue of guilt
1. Jury considered two statutory questions relevant to case

a. Whether the evidence established beyond a reasonable doubt that the murder of the deceased was committed deliberately and with a reasonable expectation that the death of the deceased or another would result

b. Whether the evidence established beyond a reasonable doubt that there was a probability that the D would commit criminal acts of violence that would constitute a continuing threat to society
i. Argues impossible to predict future
1. Although difficult, it is possible, and it used in other criminal sentencing factors

c. If answer is no to either question, then no DP and sentence of life imprisonment

d. A jury must be allowed to consider on a basis of all relevant evidence not only why a death sentence should be imposed, but why it should not be imposed

i. Therefore in order to meet 8th and 14th Amd requirements, a capital-sentencing system must allow the sentencing authority to consider mitigating circumstances

ii. Texas statute does not explicitly speak of mitigating circumstances and only directs jury to answer 3 questions so constitutionality turns on whether the questions allow consideration of particularized mitigating factors
v. What is essential is that the jury have before it all possible relevant information about the individual defendant whose fate it must determine. Texas law clearly assures that all such evidence will be adduced. Therefore Texas capital-sentencing procedures do not violate the 8th nor 14th Amd
3. Class 3
a. PULLEY V HARRIS (1984) USSC
i. Harris convicted of capital crime in a CA court and was sentenced to death; Harris appeal because CA capital punishment statute was invalid under Constitution because it failed to require the CA Supreme Ct to compare Harris’ sentence with the sentences imposed in similar capital cases and thereby to determine whether they were proportionate 

1. CA Supreme Ct affirmed

2. USSC denied certiorari

ii. The DP is not in all cases a disproportionate penalty

iii. This case does not ask whether if punishment is proportionate to the crime but rather that it was not proportionate to other convicted of the same crime

iv. ISSUE: whether the 8th Amd, applicable to the States via the 14th Amd, requires a state appellate court, before it affirms a death sentence, to compare the sentence in the case before it with the penalties imposed in similar cases if requested to do so by the prisoner

v. Proportionality review was considered to be an additional safeguard against arbitrary imposed death sentences, but did not hold that it was constitutionally required

1. To hold it was required would in effect overrule Jurek and depart from the holdings in Gregg and Proffitt

vi. Court cannot say that the CA procedures provided Harris inadequate protection against the evil identified in Furman (arbitrary sentencing)
b. TUILAEPA V CA (1994) USSC
i. In CA, to sentence a D to death for first-degree murder the trier of fact must find the D guilty and also find one or more of the 19 special circumstances listed in the CA Penal Code Section 190.2

ii. Tuilaepa committed a murder during a robbery; murder was committed during a burglary and rape and by the infliction of torture

iii. To be eligible for DP, the D must be convicted of a crime for which the DP is a proportionate penalty

1. Must find one “aggravating circumstance”

a. Must meet two requirements

i. Circumstance may not apply to every D convicted of murder; it must apply only to a subclass of Ds convicted of murder

ii. The aggravating circumstance may not be unconstitutionally vague

2. Jury must consider relevant mitigating evidence of the character and record of the D and the circumstances of the crimes

iv. Rule: the state must ensure that the process is neutral and principled so as to guard against bias or caprice in the sentencing decision

v. Rule: have held that under certain sentencing schemes, that a vague propositional factor used in the sentencing decision creates an unacceptable risk of randomness, the mark of the arbitrary and capricious sentencing process prohibited by Furman 

1. These concerns are mitigated when a factor does not require a yes or no answer to a specific question, but instead only points the sentencer to a subject matter

vi. ISSUE 1:Petitioners argue three of the Section 190.3 factors are unconstitutional because they are vague
1. A: which requires the sentencer to consider the circumstances of the crime which D was convicted and the existence of any special circumstances

2. B: which requires the sentencer to consider the presence or absence of criminal activity by D which involved the use or attempted use of force or violence or express or implied threat to use force or violence

3. I: which requires the sentencer to consider the age of the D at the time of the crime

vii. Holding: none of the three factors violate the Constitution

1. A: circumstances of crime are traditional subject for consideration and instruction is not vague nor otherwise improper under the 8th Amd

2. B:  both backward and forward looking inquiry are permissible and States have considerable latitude in determining how to guide the sentencer’s decision and is not vague as currently written

3. I: difficulty in application is not equivalent to vague

viii. ISSUE 2: Section 190.3 is flawed because does not instruct sentencer how to weigh factors

ix. HOLDING: discretion to evaluate and weigh the circumstances relevant to the particular D and the crime is committed is not impermissible in the capital sentencing process

x. Blackmun Dissent:

1. Jurors are instructed that they “shall” impose a DP if they conclude that the aggravating circumstances outweigh the mitigating circumstances

2. No matter the info of the crime, all details could be said to be aggravating vs mitigating see pg 679

3. No less a danger is that jurors or judges will treat the absence of a mitigator as an aggregator, transforming a neutral or factually irrelevant factor into an illusory aggravator
c. CALIFORNIA V RAMOS (1983) USSC
i. ISSUE 1: is it constitutional to instruct jury of Governor’s power to commute a sentence of life without possibility of parole?

ii. Ramos participated in armed robbery of fact food restaurant that he worked at; struck both workers on the head with gun then shot them, wounding one and killing the other; Charged with robbery, attempted murder, and first degree murder

iii. Instruction focuses the jury’s attention on the Gov’s power to render the D eligible for parole if the jury does not vote to execute him and injects and entirely speculative element into the capital sentencing determination; also because the instruction does not tell the jury that the Gov possesses the power to commute death sentence, it leaves the jury with the mistaken belief that the only way to keep the D off the streets is to condemn him to death

1. By bringing the jury’s attention to the possibility that the D may be returned to society, the instruction invites the jury to assess whether the D is someone whose probably future behavior makes it undesirable that he be permitted to return to society

iv. Holding: not prohibited by the Federal Constitution

v. ISSUE 2: is instruction unconstitutional because it fails to inform jurors also that a death sentence my be commuted?

1. Disclosure of complete nature of the commutation power would not eliminate any skewing in favor of death or increase the reliability of the sentencing choice; may even in fact act in Ds distinct disadvantage which was rationale in precedent case which as a result prohibited the giving of such an instruction
vi. Holding: not constitutionally infirm

vii. Rationale: it is elementary that States are free to provide greater protections in their criminal justice system that the Federal Constitution requires; here, the decision to permit juror consideration of possible commutation is best left to the States

viii. On remand, the CA Supreme Ct held the instruction violated the state constitution because it was a misleading half-truth as given

1. It invites jury to consider matters that are both totally speculative and that should not in any event influence the jury’s determination

d. CALDWELL V MISSISSIPPI (1985) USSC
i. ISSUE: whether a capital sentence is valid when the sentencing jury is led to believe that responsibility for determining the appropriateness of a death sentence rest not with the jury but with the appellate court which later review the case

ii. Facts: Caldwell shot and killed the owner of a small grocery store in the course of robbing it

iii. Holding: it is constitutionally impermissible to rest a death sentence on a determination made by a sentencer who has been led to believe that the responsibility for determining the appropriateness of the Ds death rests elsewhere

iv. Rationale: 

1. Clearly envisioned that consideration would occur among sentencers who were present to hear the evidence and arguments and see the witnesses

2. Given these limits, most appellate courts review sentencing determinations with a presumption of correctness

3. Court has always premised its capital punishment decisions on the assumption that a capital sentencing jury recognizes the gravity of its task and proceeds with the appropriate awareness of its truly awesome responsibility

a. In this case, the State sought to minimize the jury’s sense of responsibility for determining the appropriateness of death

v. Because court cannot say that this effort had no effect on the sentencing decision, that decision does not mee the standard of reliability that the 8th Amd requires so the sentence of death must be vacated
4. Class 5

a. CA broadly defines death eligibility through special circumstances and has a sentencing formula directing the jury to impose death if the aggravating circumstances outweigh the mitigating circumstances

b. CA Penal Code 189: Murder; degrees

c. CA Penal Code 190.1

i. Determine Ds guilt of 1st degree murder with special circumstance 

ii. Once found guilty with at least one of the special circumstances in 190.2 then have proceedings on the question of truth of such special circumstances

iii. If charged and special circumstance proved to be true, determine sanity

1. If deemed sane, further proceedings to decide penalty to be imposed

d. CA Penal Code 190.2

i. The penalty for a D who is found guilty of 1st degree murder is death or LIWOP if one or more of the following special circumstances under 190.4 is found to be true
1. Murder was intentional and carried out for financial gain

2. D previously convicted of 1st or 2nd degree murder

3. D has been convicted of more than one offense of murder in first or second degree

4. Murder by means of destructive device in concealed place and D knew or reasonably should have known that act would create great risk of death 

5. Murder committed to prevent lawful arrest

6. Mailed or delivered or attempted to mail or deliver a destructive device

7. Victim is peace officer engaged in performance of duties (known by D or reasonably should have known) and was intentionally killed in retaliation for performance of his duties

8. Victim is federal law enforcement officer or agent engaged in performance of duties (known by D or reasonably should have known) and was intentionally killed in retaliation for performance of his duties

9. Victim is firefighter engaged in performance of duties (known by D or reasonably should have known) and was intentionally killed in retaliation for performance of his duties

10. Victim was witness to crime who was intentionally killed to prevent testimony in any criminal proceeding and killing was not crime victim was witness to; or victim was witness to a crime and intentionally killed in retaliation for testimony in any criminal proceeding
11. Victim was prosecutor or assistant prosecutor who was killed to prevent the performance of official duties
12. Victim was judge or former judge who was killed to prevent performance of official duties

13. Victim was elected or appointed official who was killed to prevent performance of official duties

14. Murder was especially heinous, atrocious, or cruel

15. D intentionally killed victim by means of lying in wait

16. Victim intentionally killed because of his race, color, religion, nationality, or country of origin

17. Murder committed while D engaged in or accomplice to

a. Robbery

b. Kidnapping

c. Rape

d. Lewd or lascivious act upon child under 14

e. Oral copulation (by force or with minor)

f. Burglary

g. Arson

h. Train wrecking

i. Mayhem

j. Rape by instrument

k. Carjacking

18. Murder was intentional and involved the infliction of torture

19. Administrated poison

20. Victim was juror who was killed to prevent performance of official duties

21. D discharged firearm from a motor vehicle

22. D active participant in criminal street gang

ii. No need for intent to kill at the time of commission of the offense

iii. Every person shall be punished with death or LIWOP if one or more special circumstances is found to be true per 190.4

iv. Not only killer but applies to every person with reckless indifference to human life in offense

e. CA Penal Code 190.3

i. Trier of fact shall determine whether the penalty shall be death or LIWOP

ii. Mitigating factors (not exclusive list)

1. Nature and circumstances of offense

2. Prior criminal history

3. History of use of force or violence or implied threat of force or violence

a. No evidence of criminal activity where did not involve express or implied force

b. Criminal activity does not require a conviction

i. If acquitted cannot be used as evidence 

4. Ds character, background, history, mental condition, and physical condition

5. Notice of evidence must be given to D unless used as rebuttal to evidence introduced by D in mitigation
6. DP or LIWOP can be commuted or modified by Governor of the State of CA

7. Trier of fact will take into account

a. Circumstances of crime

b. Criminal history

c. Prior felony convictions

d. Whether under influence of extreme mental or emotional disturbance

e. Victim is participant or consented

f. Did D reasonably believe to be a moral justification

g. Did D act under extreme duress or under substantial domination of another person

h. Was offense the result of mental disease or defect or the affects of intoxication

i. Ds age

j. Was D an accomplice or have relatively minor role in offense

k. Any other circumstances

iii. Aggravating > mitigating = DP

iv. Aggravating < mitigation = LIWOP

f. CA Penal Code 190.4

i. In case of reasonable doubt as to whether special circumstance is true, the D is entitled to a finding that it is not true

ii. If trier of fact finds that any one or more of special circumstance enumerated in 190.2  is true, there shall be a separate penalty hearing

1. Must be unanimous, if not is charged as not true
iii. If not unanimous, shall either order a new jury or impose a penalty of 25 years

iv. If new jury cannot be unanimous then order a new jury or impose LIWOP

v. Same jury will consider any plea of not guilty by reason of insanity

vi. Tier of fact makes decision, judge review and make determination if jury findings are contrary to law or evidence presented and shall state in record the reasons for his findings

vii. The denial of a modification of the DP verdict shall be reviewed on the Ds automatic appeal 

g. CA Penal Code 1239

i. An appeal is automatically taken by the D without any action by him or his counsel

October 14th, 2021

· Capital cases often involve mental health issues

· Mental health impacts

· Future dangerousness

· Waiver

· Of counsel

· Of mitigation

· Of appeal/habeas

· Execution competency

· BAREFOOT V ESTELLE

· D who has a lengthy rap sheet, is on the run from a child-rape charge involving a 3 year old girl

· Shoots TX cop who tries to arrest him

· DA introduces 2 mental health experts (Holbrook & Grigson) who testify based on hypothetical that D posed a future danger

·  Grigson (Dr. Death)

· Prosecution expert in 167 TX capital cases

· Appears in several SCOTUS cases including Estelle v Smith, Barefoot, and Satterwhite

· Never met with a D

· Diagnosed D as an “incurable sociopath”

· Testified he was 100% sure that D would kill again

· Inspiration for the thin blue line

· D sought no funds for an did not call a defense psych

· Jury answered future danger question “yes” requiring imposition of death

· D appealed, asserting that the expert hypotheticals violated Due Process

· Barefoot’s complaint

· D presented evidence on habeas that psych predictions of “future dangerous” are wrong 2/3 times

· Argued admission of inherently unreliable expert testimony violates DP and 8th Amd

· Presented expert testimony that mental health professionals’ prediction of future dangerousness without an evaluation are especially unreliable

· APA Amicus

· Agreed with Barefoot: the unreliability of psych prediction of long-term future dangerousness is now an established fact within the profession

· Argued that it was unethical for mental health professionals to diagnose D without ever having met them

· Argued it was unethical for mental health professionals to attribute “100% certainty” to expert conclusion

· Affirmed 6-3

· Already approved of jury determining future dangerousness in Jurek

· Experts may be the only way to prove f/d

· No different from analogous determinations of f/d made by trial court or parole authority: bail, civil commitment, parole, etc

· Zealous cross examination will check overreaching expert testimony, ensuring a right to a fair trial

· CA on “Future Dangerousness” – PEOPLE V MURTISHAW

· CA doesn’t allow future dangerous butttttt use Section 190.3 weighing factors to bring it in without saying it directly

· Ex: mental disease/defect or intoxication

· How mental illness impacts the capital proceedings

· “suicide by court:” same dynamic of suicide by cop, but with lawyers

· GODINEZ V MORAN

· D on a drug binge, enters Red Pearl Saloon

· Fatally shoots bartender and cook, steals cash register

· 9 days later, D fatally shoots his ex-wife

· D shoots himself in abdomen and slits his wrists

· D summons polic to hospital; confesses

· Pleads guilty, and fires public defender

· Reversed

· Rejected higher standard of competency to waive constitutional rights: no “rational-choice standard”

· 2 psychs found D severely depressed but competent to stand trial

· Comp to stand trial = comp to represent himself in case

· 2 coextensive standards

· Comp to stand trial

· Mental illness not dispositive

· D must have a rational understanding of proceedings

· D must be able to consult/assist counsel in preparing the defense

· Comp to waive/plead

· Mental illness not dispositive

· D must have a rational understanding of proceedings

· D must be able to consult/assist counsel in preparing the defense

· Execute knowing and intelligent waiver of constitutional rights

· SCHRIRO V LANDRIGAN (2007)
· No mitigation, I think if you want to give me the DP, bring it on

· Later said oops I changed my mind

· ABA Guidelines for the Appointment and Performance of Counsel in a DP Case

· Counsel at every stage have an obligation to conduct thorough and independent investigations relating to the issues of both guilt and penalty

· The investigation regarding penalty should be conducted regardless of any statement by the client that evidence bearing upon penalty is not to be collected and presented

· WHITMORE V AR (1990)

· Ex-marine killed family then went into town and killed town people 

· Is D’s waiver a suicide note?

· I want it to be known that it is my wish and my desire that absolutely no action by anybody be taken to appeal or in any way change this sentence.

· Next Friends: someone incarcerated who cant assert their rights for themselves so someone else argues their rights for them 
· SCOTUS Next Friend Test

· NF must be given an adequate explanation why condemned cant file a habeas himself

· NF must demonstrate that the is truly dedicated to condemned’s best interest, rather than an abstract case

· NF must enjoy a significant relationship with condemned

· Volunteerism: Reverse McCleskey Problem

· WM make up 45% of all condemned, but account for 85% of all volunteers

· BM make up 45% of all condemned but account for 3% of all volunteers

· WM make up 75% of true suicides on death row; minorities starkly lower

· FORD V WAINWRIGHT (1986)

· Competent during commission of crime, comp during trial, only become incomp while awaiting execution

· FL competency-to-be executed procedure

· Gov appoints 3 mental health experts to do joint evaluation of D

· Counsel can attend, but not question or advocate

· D cant present his own experts

· State fact-finding process was unreasonable bc D did not have opp to be heard and present favorable evid

· Offends heightened reliability in capital sentencing which applies post trial.

· State of mind at execution is as relevant as the state of mind at trial and therefore must be competency in execution

· Dissent

· No 8th amd right to determination of execution sanity outside the exec branch

· “Sell Hearing”

· A result of Ford

· Execution is approaching and D appears to be incomp from death row syndrome

· “restore to competency” to execute

Class 12 November 11th – Method of Execution
· Is the method of execution a violation of the 8th Amendment on its own via a 1983 civil right motion

· US adopt 8th Amd to end prohibited punishments (torture style, spectacle killings)

· Human Execution Doctrine

· Brief history of lethal injection
· Post-Gregg, OK seeks to revamp its execution procedures:

· Repairing electric chair - $50k

· Building CA-style gas chamber - $250k

· Instituting LI - $10

· State pathologist creates 3 drug cocktail protocol for LI

· All DP states follow suit

· BAZE V REESE (2008)

· D argues with his wife’s adult kids, who alert police there are warrants for his arrest out of OH

· Police descend on D’s rural cabin to execute warrants, shots cops

· 8th Amd end prohibited punishment that superadded pain to death for public spectacle purposes

· US methods of execution evolve towards humane execution

· SCOTUS never has prohibited any actual US method of execution

· Only would if terror, pain, or disgrace were superadded

· Not troubled by controversy over drug #2 and it non-therapeutic purpose bc protecting the dignity of a lawful execution is a legit legal purpose

· Ct cant be a board of review that determines medical best practices

· Some pain is inherent in any execution; ct only concerned about substantial or objectively intolerable pain

· Ginsburg dissent

· No dispute that it would violate the 8th Amd to administer drugs 2 & 3 while D is conscious because of extreme pain

· KY has no consciousness check to ensure that D is unconscious before administering drug 2

· No blood pressure cuff, eyelash check, etc

· Remand to determine why not

· GLOSSIP V GROSS (2015)

· Reignites the real fight: is the modern DP still arbitrary

· Must show that the method of execution is designed to hurt people and must offer alternative

· CALLINS V COLLINS (1994)

· Bruce Callins, who has no priors, robs a bar in Fort Worth. When a customer delays handing over his wallet, Callins shorts the customer in the neck. Callins tells another victim to call an ambulance and flees

· Callins Habeas petition

· Voire dire misconduct

· Preclusion of cross exam

· It loses

· 3 Republican Pro – DP justices dissented in Furman
