Criminal Procedure Outline
Three Rules

1. Fourth Amendment
a. Prohibits unreasonable search and seizures. 
b. The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
c. What is a search?
i. When you’re looking for something. Can only look in places where that thing would be. A search is when police invade a reasonable expectation of privacy. (Supreme Ct. Case Katz) (might also be related to trespass SCt. Case Jones)
1. Example:

a. Krystle: you’re looking for dumbo then don’t look in drawers. 
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Technology matters
1. But not entirely clear when it is enough to make it unreasonable. 
d. Search by who? 

i. Limited to federal government (Bill of Rights) and state and local government. 
e. What is a seizure?

i. When you gain control over something. If a reasonable person would not feel free to leave, then you are seized. 

1. Example:

a. Police aiming gun at you, although you are not arrested. 

f. Unreasonable search:

i. A warrant is a presumption of reasonableness.

ii. If they go beyond the scope of the warrant, then the search is not reasonable. 

g. July 2019 Bar Example:

i. Is it a search?

1. Reasonable expectation analysis:

a. Walking in a public place -> no expectation of privacy. 

b. On her balcony -> curtilage: extension of your home. 

i. If she wanted privacy, maybe she should’ve stayed in her house.  But does this make a difference?

c. Seizure of the gold coins -> he stopped her and searched her so this is a stop and frisk so you only need reasonable suspicion. (but stop doesn’t come with or justify a frisk, these are two separate tests). 
2. Trespass test?

a. Officer was walking in an alley so no trespass issue here. 

b. Officer went to Jose’s house, but he lied to him to get into his house. So maybe this is a trespass issue. But can cops lie?

3. But she was speaking softly, so does that indicate some sort of expectation for privacy? Is there a subjective component?
2. Fifth Amendment

a. No person shall be ... compelled in any criminal case to be a witness against himself nor be deprived of life liberty or property w/o due process of law. 
3. Sixth Amendment
a. In all criminal prosecutions the accused shall enjoy the right ... to have the assistance of counsel for his defense. 
Rules v. Discretion

1. Discretion:
a. There is a ton of discretion in policing, cop doesn’t have to pull anyone over. This is discretion. If everyone is speeding, you can lawfully pull-over but you don’t have to. 
b. A prosecutor can choose to charge them with a crime, doesn’t have to. 
c. A defendant can choose to take a plea deal but doesn’t have to. 
2. Rules:
a. Rules are made to limit the discretion. 
b. They have to read your Miranda rights. 

c. Rules don’t prohibit behavior, but they guide behavior. 
Benefits and Costs

1. Benefits to enforcing rule:

a. Protecting our rights by enforcing our amendments

b. Compensate people when their rights are violated

c. Deter future violations

2. Costs to enforcing 4th/5th/6th Amendment:

a. Might lose evidence in a case:

i. Enforce the search and seizure then we might lose out on evidence

b. Economic costs:

i. Court costs

ii. Law school

iii. Criminals go free

Overview of a Criminal Case

1. Investigation

a. Can go all the way up to trial

2. Arrest

a. Most arrests are warrantless arrests

i. Lays out the who/what/where/when of what the police are authorized to do

ii. To get warrant go to neutral judge who has discretion to give one

3. Booking

a. Height, weight, fingerprints, DNA

b. They will ask a lot of questions, b/c more info they have the better

4. Charging

a. Prosecutor will decide to charge and what to charge you with

5. Initial Appearance

a. Person charged might have initial appearance before the court

b. Get to hold them for a short time before they charge you

6. Preliminary Hearing/Grand jury

a. Must establish probable cause to show they are allowed to hold you

7. Information/Indictment

8. Arraignment

a. Where charges are read

9. Pre-trial motions

a. Motion to suppress from Defense i.e. the confession or some sort of evidence

b. Plea Negotiations

10. Trial

a. No plea then go to trial

11. Appeal

a. If you do plea then you can’t appeal the decision by the court

b. This also means that a police officer’s conduct can’t be reviewed if you plea
Exclusionary Rule (Reading 456-465)
1. What are the consequences to violating the 4th amendment?

a. Textually the 4th amendment doesn’t provide a remedy, but through case law we get the exclusionary rule. 

2. Debate: Whether money damages against police officers for 4th Amend. Violations are a sufficient deterrent. 

a. For exclusionary rule -> lawsuits against officers have little chance of success so need exclusionary rule

b. Against exclusionary rule -> these types of lawsuits make the exclusionary rule unnecessary. Criminals go free. Maybe the exclusion ends up not deterring, or deters too much. Deterrence is exaggerated, or the police don’t care, 
3. What is the exclusionary rule?

a. Forbids the introduction of evidence uncovered by the government via a violation of the constitution (direct evidence and fruit of the poisonous tree)
i. If officers searched or seized without a required warrant, probable cause, or reasonable suspicion, any evidence uncovered is inadmissible

ii. If a suspicion less search violated the 4th amendment, any evidence uncovered by the search is inadmissible. 
4. How to apply the exclusionary rule? Balancing test. 
a. 4th amendment violation is not enough!

i. Exclude only when benefits of exclusion (measured by deterrent effect on wrongful law enforcement behavior) outweigh the costs of exclusion (criminal goes free)

1. Criticism of cost-benefit analysis

a. Illusion of precision

b. Costs are exaggerated


i. Not a lot of evidence tht criminal actually goes free

c. General deterrence is discounted

i. The idea that police agencies 

d. Cost-benefit analysis de-constitutionalizes the exclusionary rule 
b. Incentive for exclusionary rule:

i. Deterrence

1. Deter violations of the 4th amendment 

ii. Judicial integrity

1. The courts shouldn’t be tainted by considering illegal evidence, or allowing admission of illegal evidence. 

iii. Trust in government 

1. If the government becomes law breaker it breeds contempt of the law.
5. The origins of the exclusionary rule:

a. Weeks v. US (involves app. of exclusionary rule to the fed. govnt.) 
i. Police officer’s w/o search warrant entered home and seized illegal lottery tickets and letters regarding the tickets. Jury indicted him for use of the letters for illegal gambling. Weeks filed motion for the return of the evidence on the ground that the officers violated the 4th amend, motion denied, and evidence was admitted. Weeks appealed to US Supreme court. Whether evidence seized by the police in violation of the 4th amendment should be excluded at trial? The court said yes, if federal officers obtain evidence against a defendant y engaging in an unreasonable search or seizure, a federal district court should exclude that evidence from trial. 
ii. It is obligatory at all times. 
iii. If letters and private documents can thus be seized and held and used in evidence against a citizen accused of an offense, the protection of the 4th Amendment, declaring his right to be secure against such searches and seizures, is of no value, and, so far as those thus placed are concerned, might as well be stricken from the Constitution. 

iv. Possible deterrence theory -> if you don’t get a warrant then what you find can’t be used as evidence, so therefore you should always get a warrant. 

v. 4th Amendment exclusionary rule only applies to unconstitutional searches and seizures by federal law enforcement officials and not state officers. BUT this was later extended to include states too. 
1. Wolf v Colorado 

a. The 14th amendment’s due process clause protects a liberty interest similar to the 4th amendment right against unreasonable searches and seizures.  Therefore, it was extended to the states too, but they are not required to adopt such a rule. BUT this changed in the next case. 
b. Mapp v. Ohio (exclusionary rule applies to the states too)
i. Police thought bombing suspect was hiding inside Mapp’s home. Mapp refused them entry. A few hours later officer’s broke door open and claimed to have warrant but didn’t. they searched the home and didn’t find suspect, but what they did find was a stash pf porno books and videos. Mapp was charged. Trial admitted the evidence. The US Court was concerned that local police can violate a defendant’s 4th Amendment rights and obtain evidence. The exclusionary rule is the only way to ensure that law enforcement officers respect the 4th amendment. 

ii. How the court reasoned that the exclusionary rule is constitutionally mandated and therefore applies to states too -> “There are in the cases of this Court some passing references to the Weeks rule as being one of evidence. But the plain and unequivocal language of Weeks—and its later paraphrase in Wolf—to the effect that the Weeks rule is of constitutional origin, remains entirely undisturbed.” Pg. 461

iii. Why is it important that exclusionary rule now applies to state?

1. Pg. 462 -> “There is no war between the constitution and common sense. Presently a federal prosecutor may make no use of evidence illegally seized, but a State’s attorney across the street may, although he is supposedly is operating under the enforceable prohibitions of the same Amendment...”

iv. Mapp adds deterrence. 
c. Court gave no hint in Weeks or Map that there is a weighing of the costs in order to exclude evidence obtained in violation of the constitution.

6. When does the exclusionary rule apply? (readings 466-474)

a. Exclusionary rule only applies to deliberate or reckless violations of the 4th amend. Or those that are the result of systematic government policies. 

b. It does NOT apply to negligent or good faith violations of the 4th amend.

c. The SOLE PURPOSE of the rule is to deter police misconduct. 

d. The exclusionary rule applies in CRIMINAL PROCEEDINGS:
i. NOT in civil proceedings

ii. NOT in grand jury proceedings

iii. NOT at sentencing, and probation/parole revocation hearings

iv. Does NOT prevent the use of unlawfully seized evidence if offered to impeach a testifying Defendant.

1. Example:

a. D says I’ve never held a gun in my hand ever, and the judge excluded the evidence of the gun in his pocket. The Prosecutor can use that evidence only to impeach the D. 
e. Hypo:

i. The police conduct an unlawful warrantless search of D’s car (no exigency, no probable cause) and discover three unregistered firearms under the passenger seat (not in plain view) exclude firearms?

1. YES! This is obviously an UNLAWFUL warrantless search. And will probably deter the police from doing this again, since they are going to lose the evidence. Exam Tip: if you see “unlawful” in the fact pattern, don’t doubt or try to think what if, the search or seizure was in fact unlawful and need not go beyond that!
ii. The police conduct an illegal search of D’s car and find inside the glove box a map showing the location of a well-hidden, remotely located outdoor opium poppy field. The police go to the field and seize the illegal poppies. Exclude?
1. Yes! This would be excluded as this is a fruit of the poisonous tree doctrine. Although in Oliver, we know that searching in an open field is okay, here, the police wouldn’t have known about the poppy field had they not found the map, but that was already an illegal search. Therefore, the fruits of the illegal search must be excluded.
iii. Acting on an uncorroborated anonymous tip of drug dealing, police enter an apartment without a warrant and find nothing but a man sleeping on his couch.

1. Exclusionary rule is irrelevant here, you can’t bring it up because no evidence was found. This doesn’t rise to the level of Gates or White. This is an uncorroborated tip, no basis of knowledge, no future activity. So the 4th amendment had been violated here. 
f. Herring v. US (Police checked for any outstanding warrants on herring, found one and pulled him over. He had gun (convicted felon) and meth. After police were informed there was a mistake and his warrant was withdrawn. Court said evidence is still okay b/c it was negligent mistake)
i. In analyzing the applicability of the rule, court considers the actions of all the police officers involved.
ii. The error was negligent, but NOT reckless or deliberate. That fact is crucial to our holding that this error is not enough by itself to require the extreme sanction of exclusion.

1. Exclusion has always been our last resort, not our first impulse

2. The exclusionary rule serves to deter deliberate, reckless, or grossly negligent conduct by police, or in some circumstances recurring or systemic negligence. 

iii. The benefits of deterrence must outweigh the costs

1. To trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth the price paid by the justice system.

2. The pertinent analysis of deterrence and culpability is objective, not an “inquiry into the subjective awareness of arresting officers.”

7. The Good Faith Exception to the Exclusionary Rule

a. Exclusionary rule does not apply if police reasonably rely on an invalid warrant to conduct a search or seizure. Where the officer’s behavior is objectively reasonable, “excluding the evidence will not further the ends of the exclusionary rule in any appreciable way.”
b. US v. Leon (officer reasonably relied in good faith on warrant issued by magistrate)
i. Where the behavior of the officer is objectively reasonable (reasonably relies in good faith on warrant issued by magistrate), “excluding the evidence will not further the ends of the exclusionary rule in any applicable way.”

ii. We must use a balancing test: Weighing the costs and benefits of preventing the use in the prosecution’s case in chief of inherently trustworthy tangible evidence obtained in reliance on a search warrant issued by a detached and neutral magistrate that ultimately is found to be defective.
iii. Exceptions where court will NOT apply the good faith rule:

1. Police affiant misled court with information he knew was false, or would have known was false but for reckless behavior. 

2. Magistrate wholly abandoned her role

3. Warrant is so lacking in probable cause that it is not reasonable to rely on it (like a bare-bones affidavit)

4. Warrant is so lacking in particularity that it is not reasonable to rely on it. 

c. Hypos:

i. An officer conducting unlawful surveillance determines that an individual is selling drugs. To secure an arrest warrant, he invents a confidential informant who allegedly saw the events that the officer himself saw while he was illegally surveilling the target. The judge issues an arrest warrant, which is executed. A search incident to arrest produces cocaine. 
1. YES! Exclude! This is bad police behavior.

ii. An officer takes his warrant affidavit to the prosecutor who reads it, and says unequivocally that it fails to show probable cause. The officer applies for a warrant, hoping to draw a police friendly judge, and the magistrate issues a warrant on the very same affidavit. The search produces evidence of a crime. 

1. You could argue that magistrate wholly abandoned their role. The prosecutor also says there is no PC, so officer knew at that point that he needs more. 
2. On the other hand, a court could use the good faith exception, and allow this evidence. So really you could argue both ways. There is no real answer here. 

iii. Routine traffic stop. Driver arrested when he gave the police officer a false name. after the individual was cuffed and put in a police car, the police searched his car and found a gun. Charged and convicted. Imagine that under binding law at the time of the search, the search was lawful. (Belton) and the court denied, making the car search unlawful. On appeal, D sought reversal of his conviction based on the new law making the search unlawful.

1. Police didn’t actually do anything wrong here, so the evidence will not be excluded. The exclusionary rule is about deterring bad behavior, and here there was none. So you’re not deterring anything.  
8. Who Can Object to the Introduction of Evidence and Raise the Exclusionary Rule? Who can invoke the exclusionary rule??
a. Only those whose 4th amend rights were violated may raise the exclusionary rule. 
b. A person can’t raise the exclusionary rule just because they are aggrieved by an illegal search. To raise the exclusionary rule, a person must show a violation of his or her fourth amendment rights.

c. Rakas v. Illinois (pulled out of car that they didn’t own)
i. “Fourth Amendment rights are personal rights which, like some other constitutional rights, may not be vicariously asserted.”
ii. A person who is aggrieved by an illegal search and seizure only through the introduction of damaging evidence secured by a search of a third person’s premises or property has not had any of his Fourth Amendment rights infringed
iii. Rakas, then, disavows the use of the term “standing” and says instead that the focus in determining who can raise the exclusionary rule is on whether a person’s Fourth Amendment rights were violated, which generally turns on whether a person has a reasonable expectation of privacy.
iv. Standing to challenge alleged 4th amendment violation only if:
1. Police conduct intruded on a reasonable expectation of privacy, and
2. The challenger is a defendant in the criminal action in which the illegally obtained evidence is offered. 
v. Can’t assert 4th amendment rights vicariously. 

vi. Can’t challenge a search if you are not the owner of the thing searched or claim no ownership in the things seized. 

1. But claiming ownership doesn’t always work:

a. Pills in purse...pills were yours, but the purse wasn’t! and you didn’t have a reasonable expectation of privacy in someone else’s purse. 

vii. What can a person do? You can challenge the STOP of the car. And therefore the evidence found in the search was the fruit of the poisonous tree. 

d. Hypos (with each of these, you might be able to argue either way, the inquiry is whether the person has a reasonable expectation of privacy-we are back to Katz):

i. What if it was the owner spouse who was a passenger in the car?
1. This would depend on a community property state, if you own the car too, then you can assert 4th amendment violation. 
ii. What is it was the passenger was the cousin?
1. I don’t think cousins has standing because if you are only the cousin, then what type of ownership in the vehicle do you really have. You’re just like anyone else, like a friend. 
iii. What if it was the driver who has the owner’s permission?
1. At the time, you have a reasonable expectation of privacy. The inquiry is, does this person have a reasonable expectation of privacy?
iv. What is the passenger was in a taxi?
e. Hypo

i. Police stop a car on a public road and search the truck w/o consent or probable cause. They find a trophy in the trunk, which they seize XX What can passenger do?

1. Say that the stop was unlawful, and the search was fruit of the poisonous tree. 

2. Brendlin

a. When a vehicle is stopped for a traffic stop, the passengers as well as the driver are seized. 

ii. The police w/o a warrant or consent, enter a residence in which they believe a grand theft auto suspect has been staying as an overnight guest. Officers find him hiding in a closet.

1. Yes, overnight guest has an expectation of privacy here. 

2. Minnesota v. Olson

a. Overnight guests has standing to challenge a search of the premises. We are at our most vulnerable when we are asleep b/c we can’t monitor our own safety or the security of our belongings. So we seek out private places to sleep. Societal expectation that homeowner protects privacy of guests. 

b. Can’t challenge a search of a home if only fleeting and insubstantial connection with the home. 

f. Minnesota v. Carter (from Chicago, packaged baggies of cocaine, was not their home, but asked to use it, officer saw them through window)
i. Capacity to claim the protection of the Fourth Amendment depends…upon whether the person who claims the protection of the Amendment has a legitimate expectation of privacy in the invaded place.
ii. The text of the amendment suggests that it only extends protection to people in their houses. 
1. Exception:
a. An overnight guest at a home. But one who is merely present with the consent of the homeowner may not bring a 4th amend claim. 
b. Courts typically look to (not only things they will consider):
i. Relationship with the homeowner
1. Are you a friend, relative, long-time lover? 
ii. Context/frequency/duration of visits-short commercial visits less protected
iii. Guest keep possessions in the home
iii. Property for commercial purposes = different than home
1. Property used for commercial purposes is treated differently for Fourth Amendment purposes from residential property. “An expectation of privacy in commercial premises, however, is different from, and indeed less than, a similar expectation in an individual’s home.”
iv. Here, But the purely commercial nature of the transaction engaged in here, the relatively short period of time on the premises, and the lack of any previous connection between respondents and the householder, all lead us to conclude that respondents’ situation is closer to that of one simply permitted on the premises
v. Note -> the homeowner could bring 4th amendment violation. 
g. Hypo:
i. What if you’re a social guest, but you’re not staying over?

1. Yes, you can probably bring 4th amen violation. But the court will still go over the factors they consider. 

ii. What if you are in a motel/hotel?

1. Yes, you have standing. 

2. What if only 90-minute stay?

a. Still standing. 
iii. What if you’re going to a doctor’s appointment?

1. Maybe no, but still would go through the factors considered. Maybe you had been there before, or maybe you were there for the first time. 
iv. Police search a woman’s purse, find unprescribed oxycodone. Man claims ownership of the pills he is then charged with possession. Can Defendant challenge the search of the purse?
1. No. you don’t have a reasonable expectation of privacy in someone else’s purse. Even though it is his stuff, when he handed it over to someone else, and they put in in their bag, you no longer have a reasonable expectation of privacy. You are no longer in control of the item, you handed it over to someone else. 
9. Exceptions to the Exclusionary Rule (in addition to the good faith exception)
a. (1) Independent Source
i. Even if police obtain evidence in violation of the 4th amendment is it still admissible if it also obtained through a source independent of the police misconduct and untainted by the illegal actions of the police. 
ii. Rule:
1. Balance the interest in deterring unlawful police activity against the interest in having juries receive all probative evidence of a crime. When the challenged evidence has an independent, lawful source, exclusion does not pay its way. 
iii. Example:
1. The clearest case for the application of the independent source exception is when a wholly separate line of investigation, shielded from information gathered in an illegal search, turns up the same evidence through a separate, lawful search. Under these circumstances, there is little doubt that the lawful search was not connected to the constitutional violation. The exclusion of such evidence would not significantly add to the deterrence facing the law enforcement officers conducting the illegal search, because they would have little reason to anticipate the separate investigation leading to the same evidence.
iv. Murray v. US (warehouse w/barrels of marijuana)
1. Independent source description:
a. [T]he interest of society in deterring unlawful police conduct and the public interest in having juries receive all probative evidence of a crime are properly balanced by putting the police in the same, not a worse, position that they would have been in if no police error or misconduct had occurred.…When the challenged evidence has an independent source, exclusion of such evidence would put the police in a worse position than they would have been in absent any error or violation.”
b. Example:
i. Where an unlawful entry has given investigators knowledge of facts x and y, but fact z has been learned by other means, fact z can be said to be admissible because derived from an “independent source.”
2. Here, there was a lawful bases to search. So we are not going to suppress when there is an independent lawful bases for the search/seizure that found the evidence. Whatever they find during the peak, can’t be the justification for their probable cause. 
b. (2) Inevitable Discovery
i. If the police can demonstrate that they inevitable would have discovered the evidence without violation of the 4th amend, the exclusionary rule doesn’t apply, and evidence is admissible. 
1. Government has the burden of showing inevitability, by a preponderance of the evidence. 
ii. Nix v. Williams (murder of 10 yr old girl, YMCA, cops had him in back of car, asked him questions, snowstorm, led them to body)

1. If the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means—here the volunteers’ search—then the deterrence rationale has so little basis that the evidence should be received. Anything less would reject logic, experience, and common sense
c. (3) Inadequate causal connection – Attenuation of the taint
i. The exclusionary rule applies if there is a substantial causal connection between the illegal police behavior and the evidence. BUT if the link between the illegal police act and the evidence is attenuated, then the evidence is admissible. 
ii. The intervening events somehow purge the unconstitutionality. 
1. There were so many intervening events that the violation has been dissipated. 
iii. Brown v. Illinois (cops break into house, and wait for him, w/no PC or reasonable suspicion. Arrest him, gets mirandized 3x, and gives incriminating statement)
1. The exclusionary rule, when utilized to effectuate the fourth amendment, serves interests and policies that are distinct from those it serves under the fifth. It is directed at all unlawful searches and seizures, and not merely those that happen to produce incriminating material or testimony as fruits. 
2. Miranda warnings and the exclusion of a confession made w/o them, do not alone sufficiently deter a fourth amendment violation. 
3. The question whether a confession is the product of a free will under Wong Sun must be answered on the facts of each case. No single fact is dispositive. The workings of the human mind are too complex, and the possibilities of misconduct too diverse, to permit the protection of the 4th amendment to turn on a talismanic test. The Miranda warnings are an important fact, BUT not the only factor to consider. 

a. Factors to consider:
i. (1) Temporal proximity between unconstitutional conduct and discovery of evidence
1. How closely the discovery of evidence followed the unconstitutional search. The closer in time the more likely to exclude.
a. Brown’s first statement was separated from his illegal arrest by less than two hours
ii. (2) The presence of intervening circumstances 
iii. (3) The purpose and flagrancy of the official misconduct (particularly significant)
1. The officers testified that the purpose of their action was for investigation and for questioning, and they went on this expedition for evidence in the hope that something might turn up
4. The voluntariness of the statement is a threshold requirement-burden on the prosecution. 
iv. Utah v. Strieff (anonymous tip, stopped him w/o reasonable suspicion, illegal terry stop, got his identification, ran info in system had warrant, searched incident to lawful arrest, had meth on him)
1. First factor: temporal proximity between the initial unlawful stop and the search
a. Here, it favors suppressing the evidence. Unless there is substantial time that elapses between an unlawful act and when the evidence is obtained. 

i. Officer discovered drug contraband on Strieff’s person only minutes after the illegal stop. 

2. Second factor: presence of intervening circumstances

a. Here, it strongly favors the State.

i. Warrant was valid, predated officer’s investigation, and it was entirely unconnected with the stop. The officer’s actions was independently compelled by the pre-existing warrant. Once he arrested him, it was lawful to search incident to arrest to protect officer safety. 

3. Third factor: purpose and flagrancy of the official misconduct. 

a. Here, it strongly favors the state. The officer was at most negligent. He made two good faith mistakes: (1) not observed what time Strieff entered the suspected drug house, so didn’t know how long he had been there; (2) because he lacked confirmation that Strieff was a short term visitor, officer should have asked Strieff whether he would speak with him, instead of demanding he do so. His stated purpose was to find out what was going on in the house. Nothing prevented him from approaching Streiff and simply asking, but his errors in judgment hardly rise to a purposeful or flagrant violation of Strieff’s fourth amendment rights. 

Searches & Seizures (Readings 31-48)
1. No technique of law enforcement is more important than the ability of the police to search for evidence and the ability of the police to seize what they find and to arrest individuals suspected of criminal activity. 

2. The Fourth Amend. was a reaction to the general warrants being issued to search entire neighborhoods: Generally, a person can be searched only if there is reason to believe that person committed a crime or has evidence of one. 

3. Prohibition of “unreasonable searches and seizures”

a. The Supreme Court emphasized -> its “central requirement is one of reasonableness.” Illinois v. McArthur
4. Warrants must also be based on probable cause. 

5. What is a search?

a. Katz v. US (reasonable expectation of privacy test) (good law)
i. Rule -> The 4th amend. prohibition against unreasonable searches and seizures of physical items extends to recordings of oral statements. 
ii. Facts -> Katz was convicted of transmitting gambling info across states by using a public phonebooth violating a federal statute. the FBI who attached an electronic listening and recording device (wiretap) to the outside of the public phone booth w/o a warrant. The govnt. was allowed to use as evidence Katz’ end of a phone conversation that they overheard.
iii. Holding: This constituted a search and seizure regardless of the fact that he was outside using a public phonebooth. He still had a reasonable expectation of privacy. And the agents didn’t have a warrant. 

1. Reasoning:

a. (1) The correct solution of the 4th amend. problems is not necessarily promoted by incantation of the phrase “constitutionally protected area”

b. (2) 4th amend. can’t be translated into a general constitutional right to privacy. 


i. Protection of a person’s general right to privacy is left up to the law of the individual states. 

2. Arguments:

a. Both parties attached a greater significance to the characterization of the public telephone booth. 

i. Katz: The booth is a constitutionally protected area

ii. Govnt: It is not. 

iii. Court: Placing emphasis on whether or not this a constitutionally protected place deflects from the actual issue, b/c the fourth amend. protects people not places. 

b. No 4th amend. issue b/c no physical penetration of the telephone booth

i. Govnt: the activities of the FBI agents shouldn’t be tested by the 4th Amend. b/c the surveillance technique they employed involved no physical penetration of the telephone booth. 

1. They relied on Olmstead, but the court overruled that decision and said “the 4th amend. governs not only the seizure of tangible items, but extends as well to the recording of oral statements overheard w/o any technical trespass under local property law.”

ii. Court: The govnt.’s activities in electronically listening to and recording Katz’ words violated the privacy that he justifiably relied on while using the telephone booth and so that constituted a search and seizure. He closed the glass door. The fact that the electronic device didn’t actually penetrate the wall of the telephone booth has no constitutional significance. 

iv. Issue then is -> whether the search and seizure conducted in this case complied with constitutional standards?  

1. Arguments:

a. Govnt: they didn’t begin their electronic surveillance until the investigation of Katz’ activities established a strong probability that he was using the telephone in question to transmit gambling info. The surveillance was also limited in scope and duration (only to establish the contents of Katz’ unlawful communications and confined their surveillance to the brief period he actually used the phone booth and only overheard the conversations of Katz himself. 

b. Court: Although the govnt. may have had probable cause their failure to obtain a search warrant violated the fourth amendment and no exception to the warrant requirement applied.

i. Exceptions to the warrant requirement:

1. An incident of that arrest

2. Hot pursuit

v. Katz didn’t prohibit wiretapping, you just have to get a warrant first. If you don’t get a warrant, it’s per se unreasonable unless it meets one of the exceptions. 

vi. Justice Harlan 2-part test for a reasonable expectation of privacy:

1. Person must exhibit:

a. (1) Subjective expectation of privacy and;

b. (2) That expectation must be one that society is prepared to recognize as objectively reasonable (objective). 
2. Applying this to facts in case:

a. Katz placing a phone call in a public phonebooth after shutting the door.  

b. US v. Jones (trespass (private property) + gathering info test) (good law)
i. Issue -> Whether the attachment of a GPS to an individual’s car and subsequent use of that GPS to monitor the car’s movements on public streets, constitutes a search or seizure within the meaning of the 4th amend. (Yes)
ii. Facts -> Jones was a club owner, who officers suspected of drug trafficking. A judge issued a warrant, but it required them to install the GPS within 10 days in DC. The agents installed it on the 11th day in Maryland. They tracked his movements for 28 days and eventually charged him and others with drug trafficking when they connected him to a stash house. He filed a motion to suppress, the district court granted in part only as to the data obtained while the car was parked in the garage adjoining his house. Everything else was admissible bc a person traveling in a car has no reasonable expectation of privacy in his movements from one place to another. Appeals court reversed conviction. 
iii. Reasoning:
1. The govnt’s installation of the GPS on the car and its use of that device to monitor the car’s movements constitutes a search. KEY -> the govnt. physically occupied private property for the purpose of obtaining information (installation + info = search). 
2. The search was unreasonable and in violation of the 4th amend. it constituted a trespass on Jones property interest. The court looked at a 1765 case where the court held that the 4th amend. was property based and reflected that notion that a person had a right to be free from unreasonable searches and seizures in their persons, houses, papers and effects. 
3. Situations involving the transmission of electronic signals w/o trespass would remain subject to Katz analysis. 
iv. Alito concurrence (agrees with Katz):
1. He believed that a proper interpretation of the 4th amend. should consider a person’s reasonable expectation of privacy. 
2. What bothers him is a long-term search. 
3. Mosaic Theory
a. Data collected overtime. Where each individual piece might not constitute a search, but overtime, and taken together they constitute a search. 
v. So, what law comes from Jones?

1. Installation alone = search? 

a. No ( All justices agree 

2. Short-term monitoring alone using some technology = search? 

a. No ( Scalia under trespass test; Alito under reasonable expectation of privacy (also needs long term)
3. Combination of installation and monitoring = search? 

a. Yes ( Scalia and Sotomayor agree (Alito says no b/c must be long-term)

4. Long-term monitoring using some technology = search? 

a. Yes, under Katz ( Alito and Sotomayor agree (Scalia doesn’t say anything about it)

i. Note: Short-term and long-term do not matter under trespass test. Under trespass test, it is just installation and use

5. When is Jones ever going to find a search where Katz wouldn’t? Are there any situations where it might give us a different answer?

a. Only where you have a property interest but no reasonable expectation of privacy, that’s where the revived trespass test might find a search where Katz would not. 

c. Knotts (Beeper case, no REOP)
i. A chemical company told the police that Defendant Armstrong was purchasing chemicals used to make drugs. With the permission of the company, the police put a beeper (tracking device) into one of the containers. Defendant Armstrong purchased this container and placed it in his car. The police followed the container to Defendant Knott’s cabin. Armed with the evidence, and visual surveillance, they obtained a search warrant. In the cabin they found a drug lab. The court held that placing the beeper in the container was not a search. The police didn’t intrude on any protected property b/c they had the permission of the owner of the container to place the beeper. And then the Defendant placed that container in his car. 

ii. A person’s expectation of privacy is greatly reduced in the car on public roadways. 

iii. If you buy a device with a GPS device already in it, then that is ok. No reasonable expectation of privacy when it already had the device in it when they took control of the property.
iv. Karo (Beeper case)
d. Open Fields:
i. Oliver v. US

1. The open field doctrine permits police officers to enter and search a field w/o a warrant. The government’s intrusion upon the open fields is not one of those unreasonable searches proscribed in the text of the 4th amend. 
a. The rule of Hester v. United States, may be understood as providing that an individual may not legitimately demand privacy for activities conducted out of doors in fields, except in the area immediately surrounding the home.
b. Open fields do not provide the setting for those intimate activities that the Amendment is intended to shelter from government interference or surveillance.
c. The Fourth Amendment preserves “[t]he rights of the people to be secured in their persons, their houses, their papers, and their other property, from all unreasonable searches and seizures.…” Although Congress’ revisions of Madison’s proposal broadened the scope of the Amendment in some respects, the term “effects” is less inclusive than “property” and cannot be said to encompass open fields
e. Hypo (based on Dunn) -> Police suspect Bob of manufacturing drugs on his ranch property – 200 acres completely encircled by a perimeter fence. Several interior barbed-wire fences are on the property. The ranch house was half a mile from a public road. A fence encircled the house and a small greenhouse. Well-trod walking paths connected to two barns 50 yards outside the house fence. The front of the barns was enclosed by a wooden fence. Locked, waist-high gates barred entry into the barn, and netting material stretched from the top of the wooden gates to the ceiling, restricting views inside the barn. One night, police hopped over the perimeter fence and an interior fence, and halfway between the house and the barn, smelled drug smells. The officer hopped over another barbed-wire fence and the wooden fence around the barn entry and shined a flashlight through the netting above the locked gate of the barn. Inside, they saw a meth lab. They went and got a warrant to search the barn, came back, and seized the chemicals and the equipment. 

i. Court agreed this was not a search

1. Under Oliver, no reasonable expectation of privacy in the barn

2. The location was not in the house or in the curtilage of the house. It is an open field. 

3. The use to which the barn is being put: not being used for intimate activities

ii. Defense would argue: there are subjective manifestations that he expected privacy (fences, barbed wire fences, wooden fences, had to shine a flashlight to see inside)

1. At least in Oliver you could fly over the field and see the marijuana. Here, the officer has to flash a flashlight to see what is in the barn. 

iii. What if the barn is being used as a house?

1. Even under Oliver and the factors that are relevant in Oliver, it seems like we may be able to find a protected place in an open field. 

f. Curtilage Factors (Dunn factors)
i. Proximity of area to the house
ii. Area within an enclosure surrounding the house?
iii. Nature of uses to which the area is put
iv. Steps taken to protect the area from observation 
g. Aerial Searches:
i. California v. Ciraolo (flying over the curtilage) (applying Katz test)
1. The touchstone of 4th amendment analysis is whether a person has a constitutionally protected reasonable expectation of privacy. 
2. Here, respondent’s expectation that his garden was protected from observation is unreasonable and is not an expectation that society is prepared to honor. 
3. The plane was flying lawfully at 1,000 ft. 
4. What a person knowingly exposes to the public, even in his own home or office is not subject to the 4th Amend protection. 
5. Any member of the public could look down from a plane, so therefore, the police can fly at 1,000 ft and it is lawful. 
ii. Florida v. Riley

1. The property surveyed was within the curtilage of respondent’s home. But Riley could not reasonably have expected that his greenhouse was protected from public or official observation from a helicopter had it been flying within the navigable airspace for fixed-wing aircraft.
2. They were at a lawful vantage point. Maybe we would have a different result if they were flying at a different vantage point that goes against state law. 
h. Thermal Imaging of Homes
i. Kyllo v. US (technology not in general public use)
1. At the very core of the Fourth Amendment stands the right of a man to retreat into his own home and there be free from unreasonable governmental intrusion.
2. Obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical “intrusion into a constitutionally protected area,” constitutes a search—at least where (as here) the technology in question is not in general public use.
i. Searches of Trash
i. California v. Greenwood
1. The warrantless search and seizure of the garbage bags left at the curb outside the Greenwood house would violate the Fourth Amendment only if respondents manifested a subjective expectation of privacy in their garbage that society accepts as objectively reasonable.
2. The police cannot reasonably be expected to avert their eyes from evidence of criminal activity that could have been observed by any member of the public.
3. Under Katz, no reasonable expectation of privacy.
4. Third party doctrine b/c of the trash collectors. But only until they actually collect it. They have to see it.  
j. Wiretaps and Katz

i. US v. White

1. No REOP in conversation with a person (who it turns out is wearing a wiretap for FBI). Assume the risk of a “false friend”. 
2. This is different from Katz, b/c in Katz there was a device that was attached to the phonebooth, whereas here it was a person who was wearing the device. And it goes back to the no reasonable expectation of privacy when you’re talking to a friend. 
k. Phone numbers
i. Smith v. Maryland (not a search, no content of convo, just numbers)
1. First, we doubt that people in general entertain any actual expectation of privacy in the numbers they dial. All telephone users realize that they must “convey” phone numbers to the telephone company, since it is through telephone company switching equipment that their calls are completed (no subjective expectation)
2. Second, even if petitioner did harbor some subjective expectation that the phone numbers he dialed would remain private, this expectation is not “one that society is prepared to recognize as ‘reasonable.’” This Court consistently has held that a person has no legitimate expectation of privacy in information he voluntarily turns over to third parties.
3. Third party doctrine -> whatever you disclose knowingly to third party is no longer protected by the 4th amend. B/c you don’t have reasonable expectation of privacy anymore.  
l. Use of Dogs to Sniff for Contraband
i. US v. Place

1. Canine sniff to closed luggage is not a search. A “canine sniff” by a well-trained narcotics detection dog, however, does not require opening the luggage. Moreover, the sniff discloses only the presence or absence of narcotics, a contraband item. Thus, despite the fact that the sniff tells the authorities something about the contents of the luggage, the information obtained is limited.
ii. Illinois v. Caballes (drug sniff during traffic stop)
1. A seizure that is justified solely by the interest in issuing a warning ticket to the driver can become unlawful if it is prolonged beyond the time reasonably required to complete that mission. In this case, the dog sniff was performed on the exterior of respondent’s car while he was lawfully seized for a traffic violation. Any intrusion on respondent’s privacy expectations does not rise to the level of a constitutionally cognizable infringement.
iii. Rodriguez v. US (length of time matters)
1. A dog sniff, by contrast, is a measure aimed at “detect[ing] evidence of ordinary criminal wrongdoing.” Lacking the same close connection to roadway safety as the ordinary inquiries, a dog sniff is not fairly characterized as part of the officer’s traffic mission.
2. If you can get the sniff in soon enough then it is okay, but here the officers unreasonably delayed just to search. 
iv. Florida v. Jardines (dog sniff on porch)
1. This is not an open field, ultimately a Jones holding.
2. Intrusion on the property + gathering info = search 
3. The court really cares about the home. 
4. Implied license 
a. Someone has an implied license to go to your door and knock on the door/hangout for a while.
5. Searching an apartment complex’s hallway is not a 4th amend. Search b/c this is a public area. 
m. Things that (might) matter:
i. Knowingly expose to public
ii. Convey information to third party
iii. Use of technology
iv. Nature of info obtained
v. Nature of intrusion
vi. Location 
6. When is a person seized?
a. US v. Mendenhall (airport stop-entirely consensual/voluntary)
i. The Fourth Amendment’s requirement that searches and seizures be founded upon an objective justification, governs all seizures of the person, including seizures that involve only a brief detention short of traditional arrest.
ii. When a seizure occurs (objective standard of reasonable person feeling free to leave):
1. Only when the officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen may we conclude that a ‘seizure’ has occurred.”
2. A reasonable person would not feel free to leave or terminate the encounter. Requires submission to show authority or restraint (force). 
iii. What if the officer is asking questions?
1. As long as the person to whom questions are put remains free to disregard the questions and walk away, there has been no intrusion upon that person’s liberty or privacy as would under the Constitution require some particularized and objective justification.
iv. Examples of circumstances that might indicate a seizure, even where the person did not attempt to leave (but none of these applied):
1. The threatening presence of several officers, the display of a weapon by an officer, some physical touching of the person of the citizen, or the use of language or tone of voice indicating that compliance with the officer’s request might be compelled.
v. In this case, no seizure:
1. Nothing in the record suggests that the respondent had any objective reason to believe that she was not free to end the conversation in the concourse and proceed on her way, and for that reason we conclude that the agents’ initial approach to her was not a seizure.
vi. Subjective elements:
1. Court says that while subjective elements are relevant, they are NOT decisive. 
b. California v. Hodari (fleeing suspect told to stop, but doesn’t listen-no seizure yet)
i. Can’t just yell “stop!” that’s not a seizure:
1. They looked at the definition of a seizure, no seizure unless there was some degree of physical force to restrain the movement or they submit to the officer’s authority:
a. The word “seizure” readily bears the meaning of a laying on of hands or application of physical force to restrain movement, even when it is ultimately unsuccessful. (“She seized the purse-snatcher, but he broke out of her grasp.”) It does not remotely apply, however, to the prospect of a policeman yelling “Stop, in the name of the law!” at a fleeing form that continues to flee. That is no seizure.
ii. No submission to officer’s authority:
1. Assuming that Pertoso’s pursuit in the present case constituted a “show of authority” enjoining Hodari to halt, since Hodari did not comply with that injunction he was not seized until he was tackled. The cocaine abandoned while he was running was in this case not the fruit of a seizure.
iii. So you need to SHOW authority and SUBMIT. 
1. If they say stop and you stop, then you are seized. 
2. But if I say stop, you stop, and then run again, then you are “unseized”. It is a “single act” not continuous. 
c. Torres v. Madrid (this was a hypo we didn’t actually read the case)
i. Use of force + intent to seize (objective) = seizure. 
ii. Police officers were trying to execute an arrest warrant for another person when they approached Roxanne Torres in her parked car. When they attempted to speak wither, Torres began driving away. Claiming to fear for their safety, the officers shot at the car, hitting Torres twice. Despite being hit, Torres drove off. In a civil lawsuit, Torres claims the police used excessive force and committed an unreasonable seizure under the 4th amendment. Was she ever seized?
1. This is a use of force case. They shot at her, so this is a seizure. The court said she was seized the moment the bullet hit her. BUT being seized is not a continuous thing, so if I grab you, then you are seized in that moment, but if you escape then you are unseized. So in this case, the moment the bullet hit her she is seized, but when she drives off, she is unseized. But ultimately, for her case, she was showing that the shot itself was unreasonable seizure and the court said yes, that was a use of force.  
7. The Requirement for Probable Cause
a. No precise definition of probable cause. The Supreme Court said that the question is whether “the facts and circumstances before the officer are such to warrant a man of prudence and caution in believing that the offense had been committed.”
i. Probable cause can go stale. Just b/c you have it now, doesn’t mean you have it later. 
b. Probable cause exists where the facts and circumstances within the officer’s knowledge and of which they have reasonable trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that:
i. An offense has been committed by the person to be arrested; or
ii. An item subject to seizure will be found in the place to be searched
c. Three questions:
i. (1) What is sufficient belief to meet the standard for probable cause?
1. “More than bare suspicion,” but “less than evidence which would justify conviction.”
2. Illinois v. Gates (letter from tipster claiming involvement in drug trafficking, PC)
a. “In dealing with probable cause, … as the very name implies, we deal with probabilities. These are not technical; they are the factual and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act.”
b. Probable cause is determined by looking at the totality of the circumstances:
i. It is wiser to abandon the “two-pronged test” established by our decisions in Aguilar and Spinelli. In its place we reaffirm the totality-of-the-circumstances analysis that traditionally has informed probable cause determinations. Whether, given all the circumstances set forth in the affidavit before him, including the “veracity” and “basis of knowledge” of persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place. And the duty of a reviewing court is simply to ensure that the magistrate had a “substantial basis for…conclud[ing]” that probable cause existed. We are convinced that this flexible, easily applied standard will better achieve the accommodation of public and private interests that the Fourth Amendment requires than does the approach that has developed from Aguilar and Spinelli.
c. Tip alone = no probable cause
ii. (2) Is it an objective or subjective standard?
1. The Court has expressly held that the test for probable cause is an objective one.
2. Whren v. US (traffic violation, objective test, can stop car)
a. Officers noticed car in high crime area with 2 occupants in the car. They grew suspicions that something was happening but didn’t have PC yet to make a stop. They followed the car, observed it making a traffic violation, stopped the car. 
b. The courts don’t care about the subjectiveness of an officer, the test is objective standard. If there is a traffic violation, you can stop the car. 
iii. (3) What if police make a reasonable mistake as to the law?
8. The Warrant Requirement
a. 4th Amend.: “no warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
i. A search or arrest must be approved by a neutral judge. 
b. Four issues to consider regarding a warrant:
i. (1) What information must be included in the application for a warrant?
1. The affidavit supporting the request for a warrant must include the info that provides a basis for concluding that there is a probable cause. The affidavit may be based on hearsay. 
a. Can be a request made in person to the court or even by telephone. 
2. The warrant will specify the time period for its execution. 
a. The federal rules of criminal procedure provides that the officer execute the warrant w/i a specified time no longer than 14 days. 
i. Warrant for tracking device can’t exceed 45 days from date of issue. 
ii. (3) What are the requirements in executing warrants?
1. Rule 41 of the Federal Rules of Crim Pro provides that the warrant must command the officer to “execute the warrant during the daytime, unless the judge for good cause expressly authorizes execution at another time.” 
a. Hours of 6:00 am – 10:00 pm
2. No special showing of need for searches of narcotics.
3. Federal statute limiting searches of newsrooms. 
a. Privacy Protection Act
i. Protects the press from searches of newsrooms. The law prohibits law enforcement from searches of those reasonably believed to be engaged in disseminating information to the public unless there is a probable cause to believe that the person committed a crime or that giving notice by subpoena likely would result in the loss of evidence. 
4. How may police treat those who are present when a warrant is being executed?
a. A person who happens to be present in premises that are subject to a search can’t be searched just by virtue of being there. BUT
b. In Michigan v. Summers, the Supreme Court held that when there is a search of a residence, those present at the time of the search may be detained. Allowing such detentions serves many purposes: (1) preventing flight by the individual in case incriminating evidence is found; (2) minimizing the risk of harm to the police; (3) helping the police complete the search in the event that questions arise. 
i. Muehler v. Mena (police may detain individual while a search is being conducted of the person’s home)
1. Mena’s detention for the duration of the search was reasonable under Summers because a warrant existed to search 1363 Patricia Avenue and she was an occupant of that address at the time of the search.
2. Police officers have authority to use reasonable force to effectuate the detention i.e. using handcuffs was okay because the governmental interests outweigh the marginal intrusion.
3. Duration:
a. The duration of a detention can, of course, affect the balance of interests. However, the 2- to 3-hour detention in handcuffs in this case does not outweigh the government’s continuing safety interests.
c. What if the person is arrested a short distance from the home while the search is being conducted?
i. Court has said that of the three law enforcement interests identified to justify the detention in Summers, none applies with the same or similar force to the detention of recent occupants beyond the immediate vicinity of the premises to be searched.
ii. A spatial constraint defined by the immediate vicinity of the premises to be searched is therefore required for detentions incident to the execution of a search warrant.
c. Exceptions to the warrant Requirement: (no warrant, then we have to figure out if it was reasonable)
i. (1) Exigent Circumstances
1. In an emergency police can search w/o a warrant if there is probable cause. 
2. It requires -> probable cause + hot pursuit or imminent destruction of evidence or urgent public safety need.
3. Hot Pursuit
a. Warden, Maryland Penitentiary v. Hayden

i. The police were informed that an armed robbery had taken place, and that the suspect had entered 2111 Cocoa Lane less than five minutes before they reached it. They acted reasonably when they entered the house and began to search for a man of the description they had been given and for weapons which he had used in the robbery or might use against them.
ii. The Fourth Amendment does not require police officers to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others. Speed here was essential, and only a thorough search of the house for persons and weapons could have insured that Hayden was the only man present and that the police had control of all weapons which could be used against them or to affect an escape.
iii. Seriousness of the offense might inform the exigency.
4. Police can’t enter a home w/o warrant to make a routine arrest
a. Payton v. NY (murder suspect, entered home w/o warrant, this is not okay get warrant first for routine arrest)
i. The “physical entry of the home is the chief evil against which the wording of the Fourth Amendment is directed.” “At the very core of the Fourth Amendment stands the right of a man to retreat into his own home and there be free from unreasonable governmental intrusion.”
ii. Police cannot enter a home w/o a warrant to make a routine felony arrest. 
5. Safety
a. The police may enter without a warrant if there is a reasonable basis to believe that an occupant of the home would be endangered were they to wait to obtain a warrant before entering.
b. Bringham City, Utah v. Stuart
i. In these circumstances, the officers had an objectively reasonable basis for believing both that the injured adult might need help and that the violence in the kitchen was just beginning.
ii. Officer announced twice his presence. Once the announcement was made, the officers were free to enter; it would serve no purpose to require them to stand dumbly at the door awaiting a response while those within brawled on, oblivious to their presence.
iii. Law enforcement may enter a home w/o a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury.  Officer’s subjective intent in making entry is irrelevant. 
6. Preventing Destruction of Evidence
a. Entering a home w/o warrant based on sounds officers hear that might mean the destruction of evidence
b. Kentucky v. King

i. PC + hot pursuit + destruction of evidence =enter home w/o warrant.

ii. Police-created exigency:
1. Police may not rely on the need to prevent destruction of evidence when that exigency was “created” or “manufactured” by the conduct of the police. 
2. This is an objective test/standpoint. Ask only whether the circumstance viewed objectively justify the action taken. 
7. Hypo, at 2am, a police officer pulls over a car for speeding and repeatedly crossing the centerline. Officer observes that driver has bloodshot eyes, slurred speech, smells like alcohol. Driver admits he had a couple beer at the bar, he is unsteady on his feet. Refuses breathalyzer. Officer arrests him and takes him to the hospital. He refuses to consent to a blood draw. Officer directed lab technician to take a blood sample, which was done. Is this legal? Is it a search?
a. This is def. a search!
b. Maybe exigency exception?
i. If we delay, we are losing evidence that he is actually drunk/has high alcohol level. 
ii. This was the McNeely case: govnt. wanted a blanket rule, let us do this. But the SCt. Said no, this is not a blanket rule, it will be assessed on a case by case analysis. You don’t get a free warrantless blood draw for a DUI arrest, but you might if there is enough of an exigency to require it. Exigency is based on a case by case basis, on the totality of the circumstances. If police can obtain a search warrant for a blood draw before significant degradation of evidence occurs, they must do so. 
8. Multiple Choice Question-Marijuana bundles
a. Officers have probable cause, and this is imminent destruction of evidence so D. The court should deny the motion bc officers have reasonable basis to believe that evidence is being destroyed. 
9. Hypo on Mr. Fischer screaming. Ct. said this is a public safety exception. Maybe there are people inside that need help, maybe if they went to go get a warrant Mr. Fisher does something to harm someone. There is a clear public safety here. 
10. Limits on Exigent Circumstances
a. Welsh v. Wisconsin (fleeing misdemeanant-DUI)
i. Guy was driving erratically down the road, he goes down the street, enters a house, the police follow and knock on the door, no one answers. They enter, find him butt naked on the couch. Police arrest him, but can they do this? Ct. said:
1. A warrantless arrest was not permissible to arrest a person for a non-jailable traffic offense. 
2. An important factor to be considered when determining whether any exigency exists is the gravity of the underlying offense for which the arrest is being made.
11. Ultimately, these are the limits for hot pursuit exigency:
a. If it is a routine arrest (murder), then go get a warrant
b. If the underlying offense is a non-jailable misdemeanor like DUI, need a warrant. 
ii. (2) Searches of things in plain view
iii. (3) Automobile searches
iv. (4) Searches incident to arrest
v. (5) Inventory searches
vi. (6) Protective sweeps
vii. (7) Searches with consent
viii. (8) Searches when there are special needs
ix. (9) Searches of those on probation or parole
Regulatory Searches and Administrative Searches
a. Searches by government officials that occur w/o warrant, PC or reasonable suspicion. 
b. Govnt. doesn’t have to articulate any level of suspicion b/c these searches primary purpose is not about law enforcement investigation. 
c. Regulatory searches
x. Crowded urban centers 
i. Camara
1. Govnt needs prior approval before entering a residence without consent to conduct an inspection i.e. a search
2. But court was clear that you don’t need to show probable cause to believe evidence of crime will be uncovered
a. This is because the govnt. will rarely have evidence/information that a building had wiring violations before they enter the building and do the inspection. 
3. Instead, must show the rules and standards governing the inspection regime are reasonable protocols, no discretion  
a. What makes them reasonable are the protocols they adhere to. How are they inspecting/what are they following/what are their standards? 
b. These kinds of inspections are less hostile, so it is okay. 
4. Note: even if owners do refuse consent, inspectors still have a lawful basis to enter the premises to conduct the inspection. 
ii. Burger (inspection of a business)
1. They were actually police officers inspecting junk yard, state law said this was okay. 
2. Warrantless suspicionless searches of pervasively regulated businesses are reasonable if:
a. A substantial govnt. interest informs the regulatory scheme
i. The substantial interest here is deterring auto theft
b. Warrantless inspection is necessary to further the regulatory scheme and
i. Court said yes, how would they get a warrant before inspecting the premises first and stolen cars move quickly through the junk yard
c. The scheme provides an adequate substitution for the warrant process
i. The owner was aware that they were subject to these inspections, this reduces the expectation of privacy, and the scheme had limits on the inspection, when they could inspect, and what time. They wanted to ensure the scheme didn’t allow just a general inspection of the business. 
3. What counts as pervasively regulated business?
d. Junk yard fits b/c they had to obtain license from the state, had to maintain books, had to make records of its inventory available for inspection, and had to display its license. 
d. Inventory searches
iii. Not for traditional investigatory law enforcement purposes, rather it is for community care taking purposes and protecting property.
iv. Opperman (inventory search of car)
1. Looked inside unlocked glove compartment and found marijuana. The court said:
a. Warrantless, suspicionless inventory searches of lawfully impounded vehicles are reasonable because:
i. We have a lesser expectation of privacy in vehicles
ii. The searches are limited in scope and governed by standard procedures
iii. The need to protect owner’s property and guard police against false claims regarding lost/stolen property 
iv. The need to protect from potential danger
v. Lafayette (inventory search of a person’s affects following a booking/lawful arrest)
1.  This is not a search incident to a lawful arrest that occurs at the place of the arrest, this is when a person has been booked and they have their personal belongings on them, like a bag. Police will inventory what is inside the bad/personal belongings. The court said:
a. A warrantless, suspicionless search of arrestee’s personal effects after booking is reasonable because:
v. People make false claims about their seized property
vi. Police steal things from arrested people and 
vii. It ensures no dangerous items are inside the police station that someone might get a gold of and use. 
Warrant Requirements

1. Getting a warrant 
a. No warrant shall issue except upon showing of probable cause supported by oath or affirmation with particularity describing the places to be searched and the person or things to be seized. 
b. You can also do an in person oral testimony. 
c. Must be neutral or detached magistrate or judge.
i. If judge believes that there is PC, then they will issue the warrant. And the warrant will particularly describe the places to be search and the persons or things to be seized. 
ii. Note: if a warrant describes the place to be searched but doesn’t say what they are looking for/seizing, then that warrant is invalid because it is not particularly describing the things to be searched or seized. You can’t just get a warrant to search a house, you have to particularly describe what it is you are looking for. 
2. Executing a warrant
a. Just getting a warrant does make the search or seizure reasonable. You have a presumption of reasonableness, but you still have to execute the warrant in a reasonable way.
b. Fed. R. Crim. Proc. § 41(e)(2)(A)
i. Warrant issued by magistrate
ii. Identify person or property to be searched
iii. Identify person or property to be seized
iv. Designate magistrate for return
v. Search warrant generally good for 14 days
vi. Should be served during “daytime” 
1. 6am – 10pm 
2. If the magistrate finds and states in the warrant that there is a reasonable cause to execute the warrant at some other time. 
c. Knock and announce rule
i. Before entering a dwelling pursuant to search warrant, police have to knock and announce their presence. 
1. This minimizes the fear of their presence i.e. might think someone is trying to break into your home. 
2. It decreases the danger to the police.
3. It also decreases the amount of destruction of property
a. Police don’t have to bang down your door
4. Must wait 20-30 seconds after they knock and announce before they can enter 
a. Note: it turns out that violating the knock and announce rule doesn’t really have any negative consequences to the criminal investigation b/c in Hudson v Michigan the Supreme Court said that the exclusionary rule doesn’t apply to the knock and announce rule. So any evidence they recover pursuant to their search under the failure to do the knock and announce, will not be excluded.
b. There is an alternative civil remedy, sue the police for civil damages for violating your 4th amendment rights to knock and announce rule.  
ii. But there are down sides to the knock and announce rule
1. Time to destroy evidence
2. Time to get out and flee
3. Suspects can get out their gun to shoot at the police
iii. Given the down sides to the knock and announce rules, police can request a no knock and announce warrant
1. High risk of danger to the officers 
a. Location has guns
2. Worried about destruction of evidence
3. Police can also dispense of the knock and announce rule even if the judge didn’t give them this specific warrant beforehand. 
a. “To justify a no-knock entry, the police must have a reasonable suspicion that knocking and announcing their presence, under the particular circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence.”
d. Scope
i. Searches authorized by a warrant must be executed in a reasonable manner.
1. Can’t look in kitchen drawers when searching based on a warrant for a stolen big screen TV.
a. If we do have a warrant for a big screen tv, once they find that TV, they can’t keep searching the house. Once you find what you are authorized in the warrant, then you can’t keep searching. 
b. That said though, searches can be as broad as reasonably necessary to prevent the dangers that the suspect at large may be in the house may resist or escape.
i. So if the police are looking for someone in the house, they can also search for weapons.  
2. Can’t carry out a search in an unusually violent or degrading manner. 
e. Detention during search
i. Those present at a residence when the police are executing a search warrant may be detained during the search for a reasonable amount of time. They may be visitors, completely innocent and have nothing to do with the investigation, but because they are there, the police are allowed to detain them, handcuff them. Michigan v. Summers. 
f. Notice

i. Usually, subjects of warrant are given notice upon service of warrant
1. Like, “hey let me see the warrant” and the officers allow them to look at the warrant. This helps ensure they are in the right place, make sure the police don’t exceed the scope of the warrant.
ii. “Sneak and peak” warrants are sometimes permissible – subject receives delayed notice, no later than 30 days after the search. Judges don’t always issue this; they want particular reasons to believe that notice will undermine the law enforcement efforts. To get one, the officers have to show one of these requirements:
1. An individual’s physical safety will be endangered

2. Someone will flee persecution

3. Evidence will be tampered with

4. Protentional witnesses will be intimidated or

5. An investigation would be jeopardized or a trial unduly delayed

3. After you execute a search warrant, you have to return on the search warrant
a. The officers describe what they find on form. 
b. This ensures via the courts that the police did and only did what they were authorized to do. 

4. Recap:

a. Getting a warrant -> must show PC, must state person/place/thing to be searched/seized with particularity

b. Executing warrant -> scope of search/seizure limited by the terms of the warrant, must be done reasonably
Seizures and Arrests
a. Arrests must be based on probable cause, but a person may be stopped by police with just reasonable suspicion. 
b. Is a warrant needed for arrests?
i. US v. Watson (no warrant required to make a felony arrest so long as police have PC to arrest)
2. Because there was probable cause in this case to believe that Watson had violated §1708, the inspector and his subordinates, in arresting Watson, were acting strictly in accordance with the governing statute and regulations.
b. This was an arrest of a suspect in public and the officers had probable cause that the suspect had committed a felony. 
3. There is nothing in the Court’s prior cases indicating that under the Fourth Amendment a warrant is required to make a valid arrest for a felony.
c. No warrant required for any arrest if crime committed in officer’s presence. BUT remember Payton case -> If you make it to your house, then they can’t go in there and arrest you (absent exigent circumstances). 
4. Does PC to arrest ever go stale? Unless exculpatory evidence comes forward, if I have PC to arrest you for bank robbery then I still have PC to arrest you tomorrow and the day after and so on for that specific crime. 
d. Ex. I have probable cause that you are the bank robber. I can arrest you tomorrow, today, next week. Etc. 
c. For what crime may a person be arrested?
ii. Atwater v. City of Lago Vista (can arrest w/o warrant even a minor offense, as long as PC)
5. Driving w/o seatbelt on. 

6. The standard of probable cause “applie[s] to all arrests, without the need to ‘balance’ the interests and circumstances involved in particular situations.” If an officer has probable cause to believe that an individual has committed even a very minor criminal offense in his presence, he may, without violating the Fourth Amendment, arrest the offender.
d. The Automobile Exception
iii. Cars and other movable vehicles can be searched without a warrant if there is probable cause. As long as there is PC that there is evidence of crime in the car, then can search the car. No need to arrest someone first. But if you arrest someone, and have PC, the search incident to lawful arrest exception would come into play. 
iv. Carroll v. US

7. To conduct a warrantless search of a car, police need probable cause to believe there will be contraband or evidence of a crime inside the car. 

8. Justification -> B/c vehicles can be quickly moved out of the jx in which a warrant is sought, a warrant is not required.
9. Warrantless search of vehicle permitted where police have PC to search b/c of the mobility of the vehicle (loss of evidence) 
v. Chambers v. Maroney (can still search car even if not readily movable)
10. Warrantless search of vehicle is okay even if the car is NOT movable, the automobile exception still applies as long as PC. 

vi. Cali v. Carney (mobile homes are vehicles and can be searched w/ PC)
11. RV is a vehicle, so a warrantless search is permissible with probable cause. 
12. Two justifications for allowing warrantless searches of vehicles: 

e. (1) The ready mobility justifies potential exigency that the car can disappear at the turn of a key with the evidence inside of it 

f. (2) Reduced expectations of privacy inside our vehicles 

viii. Pervasive regulation of vehicles: license plates, headlights, safety equipment, exhaust fumes/noise 

ix. A car’s purpose is for transportation, not for keeping personal effects 
vii. Limit on automobile exception

13. Collins v. Virginia

g. Can’t search cars on private property.

x. Example the Suzuki motorcycle hypo. 
e. Searches of Containers in Automobiles
viii. Cali v. Acevedo
14. If the police have probable cause to search either a car generally or a container in the car in particular, then the police can search the car for the container when found w/o a warrant. 
15. Once you find what you’re looking for you have to stop looking, BUT you might be able to keep looking if you have more justification which would be “where there’s one there’s many”. 

f. Search packages of the occupants of the car
ix. Wyoming v. Houghton
16. Police don’t violate the 4th amend, when they search a passenger’s personal belongings inside an automobile that they have probable cause to believe contains contraband. 
17. When there is probable cause to search for contraband in a car, it is reasonable for police officers— like customs officials in the founding era—to examine packages and containers without a showing of individualized probable cause for each one.
g. Searches Incident to Arrest
x. Comes from officer safety and evidence preservation.
xi. Chimel v. Cali 
18. When an arrest is made, it is reasonable for the arresting officer to search the person arrested in order to remove any weapons that the latter might seek to use in order to resist arrest or effect his escape. There is ample justification, therefore, for a search of the arrestee’s person and the area “within his immediate control”—construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence. 
h. Incident to a lawful arrest, you get to search the “grab area” area within the suspects immediate control. 
19. BUT there is no justification for routinely searching any room other than that in which an arrest occurs—or, for that matter, for searching through all the desk drawers or other closed or concealed areas in that room itself.
20. Arrest warrant authorizes the police to enter your home and get you. BUT if you are at your friend’s house, they can’t enter your friend’s house to get you. Even if they knew you were there. 
h. The police cannot conduct a warrantless search of a cellphone incident to arrest 

xii. Riley v. Cali
21. Digital data stored on a cell phone can’t be used as a weapon or to effectuate their escape. Officers are free to examine the physical aspects of a phone to ensure that it will not be used as a weapon, but data can’t harm anyone. Modern cell phones are not just another technological convenience. With all they contain and all they may reveal, they hold for many Americans “the privacies of life,”
i. A warrant is generally required before such a search, even when a cell phone is seized incident to arrest.
22. Need to balance individual interests with government interests. 
j. Destruction of evidence concern?
xi. Could potentially wipe data, but that is rare b/c someone will probably not hand over their phone unlocked. Even to remote wipe a phone would take too long, and if it didn’t there are other ways to protect that by placing the phone in aluminum foil. 
k. Safety?
xii. No data can’t harm officers. 
23. BUT Robinson is still good law -> so physical objects are good to search, like a cigarette pack. 
i. Search of car incident to arrest
xiii. 4th Amendment allows police to search a car without a warrant if: 

24. Arrestee is unsecured, and the passenger compartment is accessible, or 

l. I.e., arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search (NY v. Belton/Chimel)
25. There is reason to believe that evidence related to the crime of arrest will be found in the car at the time of the search

m. Only the crime of arrest, NOT just any crime 

n. Example: can’t search a car for a seatbelt violation b/c the officer is not going to find any evidence related to that crime in the car 

xiv. Arizona v. Gant
26. Because police could not reasonably have believed either that Gant could have accessed his car at the time of the search or that evidence of the offense for which he was arrested might have been found therein, the search in this case was unreasonable.
27. Rule:
o. 4th Amendment allows police to search a car without a warrant if:

xiii. 1.) Arrestee is unsecured, and the passenger compartment is accessible, or

1. i.e., arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search

xiv. 2.) There is reason to believe that evidence related to the crime of arrest will be found in the car at the time of the search

1. Only the crime of arrest, NOT just any crime

2. Example: can’t search a car for a seatbelt violation b/c the officer is not going to find any evidence related to that crime in the car
j. Plain view exception to warrant requirement
xv. The rationale of the plain-view doctrine is that if contraband is left in open view and is observed by a police officer from a lawful vantage point, there has been no invasion of a legitimate expectation of privacy and thus no “search” within the meaning of the Fourth Amendment—or at least no search independent of the initial intrusion that gave the officers their vantage point.
28. Lawful authority under a warrant
p. Warrant doesn’t allow seizure of items that were NOT listed in the warrant. 
xv. Example: warrant says “seize drugs” but you go and seize a gun. BUT we don’t want police to leave that evidence there, so the plain view doctrine is what authorizes the SEIZURE. i.e. justifying a warrantless seizure of evidence that is found in plain view. 
xvi. Coolidge v. NH
29. Rule for plain view -> (1) Police must be lawfully present when they see an item in plain view, (2) and the item must be immediately incriminating (PC to believe it is evidence or contraband). If you have both of these elements, then the police can seize the evidence. 
q. Example:
xvi. If police are told they are trespassing, then number one is not fulfilled b/c they are not lawfully there. So anything they get after the trespass is not allowed. 
r. Hypo: From the sidewalk, police see a rocket-propelled grenade launcher inside a living room. The weapon is visible from the street b/c it is propped against a large bay window w/o drapes. Can the police seize it?

xvii. No. B/c you can’t go inside the house and search. The plain view doctrine allows SEIZURE, but not a search. So you would need a warrant or exigent circumstances to enter the home. 

s. Hypo: Police have a warrant to search various illegal firearms. While searching a closet, they come upon a shoe box. They open the box, and see baggies of cocaine. They seize the cocaine. Lawful seizure?

xviii. Yes. 

t. Hypo: The police have a warrant to search for a stolen bicycle. While searching the garage, they come upon a cooler. They open it and find child pornography inside. Can the police seize it?

xix. NO. Stolen bike will not fit inside the cooler, so plain view doctrine doesn’t work here. 

xx. Can’t use an illegal viewing as probable cause. Example, officer saw the porn and now wants a warrant. Can’t go to the judge and say that I saw the porn give me a warrant. Judge will not allow it bc he saw the porn by violating the 4th amendment. 

u. Hypo: The police are in hot pursuit of a fleeing felon. Once they enter the home w/o a warrant, they see the jacket worn in the robbery on the living room couch. Can police seize it?  
xxi. Assuming they are lawfully present, and it is immediately incriminating, then yes. 

v. Hypo: The police have a warrant to search an office for certain tax records. They open a file cabinet and find 100 untitled file folders. Can they look in all the file folders?

xxii. Yes. They can open all and start looking through them. This is where records would be located. If they find other records, of something that has to do with selling counterfeit merchandise, they can seize it as long as the two elements for plain view are met b/c that is where the records would be. Once they find the tax records, they have to stop. 

w. Hypo: Police have a warrant to search defendant’s computer for files pertaining to a real estate transaction. An officer goes to the “documents” folder and starts opening recent files. The first file he opens, named “jenny.jpg” was a child porn image. 
xxiii. It is on the computer, and a file that could have what they are looking for. they police can open up and take a look, and if relevant then they can grab it, if irrelevant then move on. If immediately incriminating, then they seize it. 

x. Hypo: What if you bring your computer to best buy to fix, and they do a search for child porn and they turn over what they find to police. Okay?

xxiv. This is the third-party doctrine!!!

xvii. Arizona v. Hicks (stereo not immediately incriminating)
30. Must be immediately apparent that the seized item is illegal. Unlawful search, b/c you have to lift the stereo to check the ID to determine if stolen and therefore, not in plain view. Lifting it up is a search. 
xviii. Plain Touch

31. It must be remembered that the police are allowed to use all of their senses when they are lawfully present. 
y. The object must be immediately incriminating. You can’t squeeze/pinch it to determine if the object is contraband or a weapon. 
32. Usually, sight is the most important, but it could be “plain smell” or “plain touch” that is used by the officer.
33. Minnesota v. Dickerson (officer manipulating item, this is not okay, not immediately incriminating)
z. Police must be lawfully present when they feel an item, and the item must be immediately incriminating by touch (PC to believe it is evidence or contraband).
aa. An officer may seize contraband other than weapons during a lawful Terry search if the officer “feels an object whose contour or mass makes its identity immediately apparent.”
xix. Hypo: Police officer is allowed to enter an apartment to search for items stolen from a dept store. Inside, the officer observes a pipe sitting on a table that, in his experience, is often used to smoke crack. The officer picked it up and smelled it, detecting the odor of crack. Officer seizes the pipe and arrests the resident for possession of paraphernalia. 
34. Is he lawfully in the house? Yes. So while in the house he can look around. He then sees a pipe, maybe he could seize it right then and there since PC (possibly) and it is in plain view. OR maybe this is an additional fourth amend search unjustified by the warrant, therefore no plain view b/c went beyond what warrant said. Professor doesn’t know how a court would resolve this, but Professor is not entirely comfortable w/saying this amounts to PC. You can use a pipe for other things. 
9. Consent
a. A search is permissible without a warrant or even probable cause if there is voluntary consent. In other words, you are waiving your 4th amendment right and court doesn’t have to analyze if it was reasonable, because the search was permitted by someone. 
b. Three main things you need:
i. (1) Authority:
1. Actual authority
a. You own what it is that they want to search i.e. landlord, tenant, car owner
2. Apparent authority
a. Police reasonably believe a person has authority to consent. Justifies a search even if it turns out that the police were wrong, and the person lacked actual authority. If they are the person who answers the door, the police can say they believed they had authority to give consent. 
i. Example:
1. Breaking bad video, the guy was the manager so probably has authority. 
b. Georgia v. Randolph: police respond to domestic dispute. Wife answers the door, she is complaining husband high drugs, uses all these drugs and is mean to her and there is drugs in the bathroom right now. The husband walks up and sees the officers. The officers ask the wife if they can search the house, she says yes, but the husband says no. 
i. If two people have actual or apparent authority (cotenants), and both are physically present at the time, and one consents and the other refuses, no consent is given. If, however, only one cotenant is present and consents, search is allowed. 
ii. Once the “no” person leaves, their no doesn’t last into the future. Even if the police arrest the “no” person, and they come back to the house and ask to search, this is okay. The “no” person has to be physically present.
iii. If the consenter consents again, even after the “no” person is gone, the officers can only search the common areas. The consenter doesn’t have authority to consent to someone else’s room. However, the police will argue well we didn’t know, we thought the consenter had apparent authority. 
1. This might be different if they are married, b/c they share a room. 
iv. If the one who answers the door says I’m the child of the owner, but still allows the police to come in, the police will still argue they thought apparent authority, and that might work, courts have authorized consent-based searches by juveniles.     

3. There could also be exigent circumstance, so no consent required.
ii. (2) Voluntary:
1. Schneckloth v. Bustamonte 
a. One of the specifically established exceptions to the requirements of both a warrant and probable cause is a search that is conducted pursuant to consent.
i. If someone grants permission, the search doesn’t violate 4th amend. 
b. The police can search w/o a warrant or any suspicion if they obtain voluntary consent. the state has the burden to show, under the totality of the circumstances, that consent was voluntary. 
2. Was the consent voluntary and not coerced?
a. Example:
i. Breaking bad video, the officer tried to coerce him by saying they were going to shut down the business. 
b. Factors (totality of circumstances, don’t need all):
i. Knowledge of ability to consent
ii. Police tactics 
1. Police say they have a warrant so just let us search anyway, but they actually don’t. That’s not going to fly. 
2. If they say I’m going to go get a warrant if you don’t consent, courts have looked to see whether they had PC to get a warrant, if they did then consent is voluntary, if no then there could be an issue,
iii. Subjective characteristics of the consenter
1. Age, mental ability, impairment from alcohol or drugs, illness
2. Less likely to be considered are cultural factors
iv. Whether person is in custody or not
iii. (3) Scope:
1. What is set by the consenter?
a. Example:
i. You can search the kitchen but not the bedroom, or you can search for 12 minutes only. You have to cover your left eye. You can look in any pen drawers, but no locked things. So you can set limits on the time, extent of the search, and where to search. You can also withdraw your consent at any time!!
10. Stop and Frisk
a. Terry v. Ohio
i. Terry is the 4th amend. Application to street stops and frisks. 
1. Not looking at probable cause b/c it is not warrant based policing. Police don’t get a warrant to quickly pat someone down for weapons or stop someone on the street. This is swift on the spot policing where we never require police to obtain warrant. So it is not required to be justified by probable cause, because this is a different kind of policing.
a. So then how do we determine what is reasonable? We use a balancing test! What is the govnt. interest and what is the nature of the intrusion on the other side. And police officer must be able to point to specific and articulable facts which taken together with rational inferences from those facts, reasonably warrant that intrusion.
i. It can’t be just a hunch, but less that probable cause
ii. Experience and training matter
iii. Totality inquiry
iv. Need not rule out innocent conduct 
v. It is an objective standard. 
1. Based on reasonable officer standard. 
2. So what are the govnt. interests?
a. One general interest is that of effective crime prevention and detection; it is this interest which underlies the recognition that a police officer may in appropriate circumstances and in an appropriate manner approach a person for purposes of investigating possibly criminal behavior even though there is no probable cause to make an arrest. We want officers to protect right then and there and not have to wait for a warrant. Also there is police officer safety. 
b. The standard is -> When an officer is justified in believing that the individual whose suspicious behavior he is investigating at close range is armed and presently dangerous to the officer or to others, it would appear to be clearly unreasonable to deny the officer the power to take necessary measures to determine whether the person is in fact carrying a weapon and to neutralize the threat of physical harm.
c. This is less of an intrusion, less of a search and seizure b/c you’re not being arrested, you’re just being questioned and pat down for a few minutes. 
ii. In sum, there are two standards, one for stop and one for frisk:
1. Stop:
a. Stop can be justified by reasonable suspicion that a suspect is involved in criminality, supported by specific and articulable facts and rational inferences from those facts.
2. Frisk:
a. Frisk justified by reasonable suspicion that a person is armed and dangerous, to protect officer safety. Terry is limited to just this. 
i. What I feel can justify going into the pocket. If it is a weapon, I can seize it. My reasonable suspicion allows me to pat down your pockets. Plain touch allows me to go into your pocket. 
b. Stop or arrest?
i. Movement
1. If moved by police to station you’re likely to be arrested and not subject to terry stopped
2. If you are moved inside airport, then you’re probably arrested and not subjected to terry stopped. 
3. If just making sure the scene is safe, no arrest. 
ii. Duration
1. 20 minutes is about as long as courts will tolerate a terry stop. If goes more than 20 minutes, then you’re likely to successfully argue an arrest. 
iii. Coerciveness
iv. Arvizu
1. Lots of articulable facts here: driving van, kids in the car, van registered to known narcotics smuggler, didn’t turn and wave at officer, but then waved in unison for 3 minutes, knees were raised, looked and acted nervous, turned at the last minute to avoid border patrol, drove over sensors in the ground.
2. Ct said each of the facts above individually are innocent, but added together in the totality of the circumstances would permit officer to have reasonable suspicion.
a. Reasonable suspicion:
i. Is more than a hunch, less than probable cause
ii. Specific and articulable facts
iii. The court looks at officer experience/training
iv. It is based on totality of the circumstances
v. And you need not rule out innocent behavior
v. Alabama v. White
1. Tip the officers received. All we have is anonymous tip, no basis of knowledge, no information on veracity and no reliability. But we do have corroboration. 
2. Court says that there is reasonable suspicion here, not based on the tip alone, but based on tip + corroboration. We don’t need as much as in Gates b/c lower standard for reasonable suspicion. The court concludes that the tipster must have had some sort of veracity and knowledge based on the tip that was given. 
3. The tip was sufficiently reliable to create reasonable suspicion by accurately predicting future behavior, the tipster demonstrated “a special familiarity with respondent’s affairs” which in turn implied that the tipster had “access to reliable information about that individual’s illegal activities.”

vi. Florida v. JL (tip alone not enough)
1. Police received anonymous tip. Unrecorded phone call to police that a young black male wearing a plaid shirt is at a bus stop with a gun. Police go to the bus stop, find a young black male wearing a plaid shirt. Frisk reveals gun. 

2. No basis of knowledge + no special familiarity evident + no predictions of future behavior = no reasonable suspicion (unless the potential danger is great)

3. If the tip says it’s a gun, it is still NOT justified! BUT there might be an exception. What if allegation of bomb? This could be the exception!

vii. Navarette v. California (reliability of tip)
1. Silver Ford 150 pickup with particular license plate just ran me off the road heading southbound on Highway 1 at mile marker 88. 19 minutes later, 18 miles south, an officer encounters a silver Ford 150 pickup with matching license plate number. Officer follows for 5 minutes, observes no traffic violations. Stops vehicles, smells marijuana, searches truck and finds 30 pounds of marijuana.

2. There was enough reasonable suspicion of an ongoing crime (drunk driving) to justify stopping the truck: the alleged conduct was a sufficient indicator of drunk driving.

a. There was sufficient indicia of reliability:  

i. This was the very vehicle described by the tipster: she gave the color, make, model, and license plate number 

ii. We can infer the tipster had firsthand knowledge: the tipster said the van ran her off the road

iii. We can infer reliability: this was a contemporaneous report (a present sense impression), so the timeline of events suggests that the caller reported the incident soon after she was run off the road.

iv. The caller’s use of the 911 system: people don’t call in fake 911 calls, the calls can be recorded, lying is a crime that can subject someone to prosecution 

c. Reasonable Suspicion Based on a Person Trying to Avoid a Police Officer
i. Is it sufficient to create reasonable suspicion that a person sees a police officer and then walks the opposite direction to avoid contact or even passing the officer?

ii. Illinois v. Wardlow (presence in heavy narcotics area + his unprovoked flight upon noticing the police)
1. Wardlow fled upon seeing officers patrolling area known for heavy narcotics trafficking. 
2. Ct. uses Terry stop analysis: officer must have reasonable, articulable suspicion that criminal activity is afoot
3. Fleeing is not per se reasonable suspicion, but it is a factor to consider.
4. Context court looked at:
a. Officers were among eight in a 4-car caravan converging on area known for heavy narcotics trafficking

b. Anticipated encountering a large number of ppl in the area including drug customers and lookouts BUT an individual’s presence in an area of expected criminal activity, standing ALONE, is NOT enough to support a reasonable, particularized suspicion that the person is committing a crime. BUT officers are not required to ignore the relevant characteristics of a location in determining whether the circumstances are sufficiently suspicious to warrant further investigation.

c. So, presence in heavy narcotics area + his unprovoked flight upon noticing the police.

5. What if actions could be innocent too?

a. In Terry, court recognized that the officers could detain the individuals to resolve the ambiguity. The Terry stop is a far more minimal intrusion, simply allowing the officer to briefly investigate further, so we will accept the risk that they could be innocent. 
iii. What is high crime?

1. You can look at other areas and compare it that way. You can also look at the number of crimes as well. Example, 2 murders v. 13 in an area. We might also look at time limits, what is the duration we are pulling the crime from. 

d. Reasonable suspicion when you have a wanted poster?

i. YES! The wanted poster is better than a tip. You have detailed information of the person you are looking for, so this amounts to reasonable suspicion. 

e. Race and Reasonable Suspicion?

i. The equal protection clause is supposed to protect against this. 

ii. You would need more identifying characteristics than just race.  Just race alone will rarely provide reasonable suspicion. 
f. Scope of Stop/Frisk

i. Stop

1. Length determined by its mission

ii. Car frisk

1. Officers may look inside a stopped vehicle for weapons if they reasonably believe that a weapon is located somewhere in the passenger compartment (Michigan v. Long)

iii. Frisk

1. Outer clothing

2. Only for weapons

g. Armed and dangerous?

i. These are the factors usually discussed:

1. Bulge 

2. Furtive gesture

3. Reputation, knowledge that person carries gun

4. Engaging in a particular crime (like daytime robbery in Terry)

5. Tip that a person has a gun

h. What if the police make a mistake as to the law?

i. A stop that results from a police officer’s mistake as to the law doesn’t violate the 4th Amend. 

1. Heien v. North Carolina (brake taillight stop was reasonable even though law says only need one working)
a. Only objectively reasonable mistakes. 

b. Reasonable men make mistakes of law too. 

i. Checkpoints

i. Sobriety Checkpoints = constitutional

1. Michigan Dept. of State Police v. Sitz (sobriety checkpoints)

a. Balanced state interest and problem of drunk driving with (slight) intrusion on motorists stopped briefly. The former is greater. 

i. The balance of the State’s interest in preventing drunken driving, the extent to which this system can reasonably be said to advance that interest, and the degree of intrusion upon individual motorists who are briefly stopped, weighs in favor of the state program.
ii. Checkpoints to look into cars for visible drugs = unconstitutional

1. City of Indianapolis v. Edmond (general crime purpose is not approved for checkpoint)
a. Because the primary purpose of the Indianapolis narcotics checkpoint program is to uncover evidence of ordinary criminal wrongdoing, the program contravenes the Fourth Amendment.

i. Basically the primary purpose is general crime control, and the court doesn’t approve.

iii. Hypo: if I had a dui checkpoint and dog sniff search is that okay? Yes, this is okay as long as you’re not extending the DUI checkpoint. 
iv. Immigration checkpoints are OKAY. 

v. Hypo: what if the police have a warning sign that there is a narcotic check point ahead ½ mile. But this is a ruse, just watching ppl to get off at the exit. Is this okay? Yes 
vi. Checkpoints to illicit information about a crime that occurred

1. Illinois v. Lidster (checkpoint for info on recent criminal activity is okay)
a. Highway checkpoint where police stopped motorists to ask them for information about a recent hit-and-run accident is constitutional.  

b. Ct. distinguished this from Edmond:

i. The stop’s primary law enforcement purpose was not to determine whether a vehicle’s occupants were committing a crime, but to ask vehicle occupants, as members of the public, for their help in providing information about a crime in all likelihood committed by others.

ii. Expected that the information would help apprehend other individuals not the vehicles occupants

c. Why information seeking checkpoints are constitutional:

i. The Fourth Amendment DOES NOT treat a motorist’s car as his castle. 

ii. Special law enforcement concerns will sometimes justify highway stops without individualized suspicion. 

iii. Moreover, unlike Edmond, the context here (seeking information from the public) is one in which, by definition, the concept of individualized suspicion has little role to play. Like certain other forms of police activity, say, crowd control or public safety, an information-seeking stop is not the kind of event that involves suspicion, or lack of suspicion, of the relevant individual.

iv. Less likely to provoke anxiety or be intrusive

v. Stops are brief

vi. Police are not likely to ask questions deigned to elicit self-incriminating evidence

vii. Citizens will react positively when police ask for their help

viii. The law ordinarily permits police to seek the voluntary cooperation of members of the public in the investigation of a crime.

vii. Summary of Checkpoints

1. Primary purpose -> 

a. Protect public safety (okay), or 

b. Detect evidence of ordinary criminal wrongdoing (not okay)

2. Balance govnt. interest against the intrusion on the individual to determine reasonableness

a. Efficacy might matter

11. Other Warrantless Searches

a. Drug Testing Pregnant Women for Purposes of Law Enforcement

i. Ferguson v. City of Charleston

1. The central and indispensable feature of the policy from its inception was the use of law enforcement to coerce the patients into substance abuse treatment

a. Which “is ultimately indistinguishable from the general interest in crime control.”

2. They were using the threat of police action and arrest to force women into treatment. Law enforcement were extensively involved at every stage of the policy
b. Searches of Those on Probation and Parole

i. Warrantless suspicion less searches for those on parole = okay, no need for reasonable suspicion
ii. [image: image2.png]


Reasonable suspicion for those on probation is required
iii. [image: image3.png]


US v. Knights (probation-what you get instead of locked up)
1. [image: image4.png]
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It was reasonable to conclude that the search condition would further the two primary goals of probation—rehabilitation and protecting society from future criminal violations. The probation order clearly expressed the search condition and Knights was unambiguously informed of it. The probation condition thus significantly diminished Knights’ reasonable expectation of privacy.
2. When an officer has reasonable suspicion that a probationer subject to a search condition is engaged in criminal activity, there is enough likelihood that criminal conduct is occurring that an intrusion on the probationer’s significantly diminished privacy interests is reasonable.
iv. Samson v. California (parole-what happens after you are released)
1. Parolees have fewer expectations of privacy than probationers, because parole is more akin to imprisonment than probation is to imprisonment.
2. Suspicion-less search anytime and anywhere just because you are on parole. This is okay. Because he was given notice, so notice matters because they are informed of their expectation of privacy. 

c. Protective Sweeps

i. When the police arrest a person, they may conduct a protective sweep of the premises if they have reasonable suspicion that a person might be there who possess a threat to them. BUT such a sweep may extend only to a cursory inspection of those places where a person may be found. Buie is broader than Chimel bc it is beyond the grab area. 
ii. Maryland v. Buie (warrantless, cursory inspection of places in a home where a person may be found permitted incident to arrest if: reasonable belief, based on specific and articulable facts, that area to be swept harbors an individual posing a danger to the officers or others)
1. Armed robbery described as wearing red running suit. Went to his house, call and make sure he his home. Woman answers and go in and found Bui in basement. But don’t stop there. Police then keep looking around and find the red track suit in plain view. 

2. Rule -> the Fourth Amendment would permit the protective sweep undertaken here if the searching officer “possessed a reasonable belief based on ‘specific and articulable facts which, taken together with the rational inferences from those facts, reasonably warrant[ed]’ the officer in believing” that the area swept harbored an individual posing a danger to the officer or others.

12. Reasonable Suspicion Based on Profiles

a. The use of factors within a drug courier profile in an airport provides reasonable suspicion for a stop under Terry.
b. US v. Sokolow

i. Suspect had characteristics fitting the profile of a drug courier. Short flights from Hawaii to Miami, appearing nervous, paid $2k plane ticket with cash, dog sniff alert of luggage, didn’t want to check in his bags, used alias. 
ii. If a suspect fit a drug courier profile but officers lack specific evidence that the suspect actually committed a crime, do officers possess reasonable suspicion for a terry stop?
1. Yes. Officer may conduct terry stop if the suspect’s characteristics and behavior are consistent with being a drug courier. Even with no specific evidence of drug smuggling. No threshold evidence that a suspect is actually committing a crime needed to support a terry stop.
13. Use of Force
a. Tennessee v. Garner (boy ran away, shot in the back of head before jumping over fence)
i. Apprehension by the use of deadly force is a seizure
ii. Warning is not required if it is not feasible.
iii. The use of deadly force to prevent escape of all felony suspects, whatever the circumstances is constitutionally unreasonable. It is not better that all felony suspects die than that they escape. 
iv. Where the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failing to apprehend him doesn’t justify the use of deadly force to do so.
v. Deadly force permitted when:
1. Officer has PC to believe that a suspect poses a threat of serious physical harm to the officer or others or;
2. Officer has PC to believe that a suspect has committed a crime involving the infliction of serious physical harm, then deadly force may be necessary to prevent escape and if feasible warning has been given.  
b. Graham v. Connor (Graham diabetic, need OJ, runs in & out store quickly b/c of line, officers stop and arrest causing injury)
i. All claims that law enforcement officers have used excessive force-deadly or not-in the course of an arrest, investigatory stop, or other seizure of a free citizen should be analyzed under the 4th amendment and its reasonableness standard rather than under a substantive due process approach. 
ii. Reasonableness (measured by the reasonable officer on scene) requires balancing:
1. Nature and quality of the intrusion on the individual’s fourth amend interest v. the govnt. interests
iii. Investigatory stop carries with it the right to use some degree of physical coercion or threat to effect it.  
iv. Question is whether the officer’s actions are objectively reasonable in light of the facts and circumstances confronting them (totality of the circumstances), w/o regard to their underlying intent or motivation. 
c. Scott v. Harris (use of force was reasonable here
i. Unsafe driver-simply just driving fast.
1. Not driving to hurt anyone or assaultive, or violently. 

ii. Used turning signal

iii. Didn’t hurt anyone/didn’t run anyone off the road. Didn’t even try to – drives into vacant shopping center. 

1. Took evasive action to avoid an officer, no felonies committed. Didn’t charge him with anything, didn’t arrest? 
iv. Just driving away

v. Late at night, small rural area, not a lot of ppl at risk?

vi. Other Garner factors:

1. Not committed a violent felony

2. No warning of intent to use deadly force

vii. The pursuit by the officer actually escalated the risk to others instead of diminishing it.

viii. Other alternatives:

1. Backing off

2. Arresting later

ix. Violating traffic laws does not equal justifying use of deadly force

x. He was in control of the car, the police hit made him lose control 
xi. Mr. Harris was not a danger to other motorists since there were few motorists in the area, the shopping mall that the pursuit passed through was closed.
14. 4th amendment Race/Ethnicity, Immigration Enforcement

a. Brignoni-Ponce (stopped car by the border solely bc they saw occupants were Mexican)
i. At or near the border-appearance of Mexican ancestry including dress and haircut can support reasonable suspicion. But it CAN’T be the sole basis. 

15. 4th Amendment DNA Profiling
a. DNA Testing of those arrested

i. Marryland v. King (rape of woman, police had DNA sample, King arrested for unrelated crime, cheek swab that matched his DNA to rape)
1. A buccal swab on the inner tissues of a person’s cheek in order to obtain DNA sample is a search. 
2. Virtually any intrusion into the human body will work an invasion of cherished personal security that is subject to constitutional scrutiny. 

3. Collecting DNA sample from someone after ARREST is okay.

4. Govnt interest: 

a. Just using it to identify someone, “junk DNA” not to see for diseases or anything else, a cheek swab is not so intrusive, not like blood, it takes just seconds. 

16. Observation and Monitoring of Public Behavior

a. Carpenter v. US (cellphone case, cell site location information, track record of where phone has been, even when you’re not using it, police ask telephone companies for that info, this happened w/o probable cause here)
i. It is virtually constant. Always creating location information, they got info on 127 days of where this guy has been. This is a big deal; it is info that is hard not to create it. 

ii. The location information was a search b/c Carpenter had a legitimate expectation of privacy, so police must get a warrant based on probable cause.
1. We don’t surrender our 4th amendment rights when we go out in public (Katz), we have reasonable expectation of privacy in the whole of your physical movement. Mosaic theory (all the places I’ve been, little bits of info, that add up to the whole of my movements.) 

2. It is actually more intrusive than Jones GPS 

a. Your phone continues to track you even after you leave your car because your phone stays with you everywhere you go. 

b. It is possible to go back in time, and see where you’ve been

3. Different to the third-party doctrine:

a. Diminished privacy interest, but not extinguished. Not just phone numbers, this is a lot more. You’re also not voluntarily giving up this information, you can’t stop the carrier from generating this information. How do we do a third-party doctrine analysis? We can use Jones, Carpenter, Smith v. Maryland, and see where your facts align, or distinguish them from the case. 

4th Amendment Review

1. Step 1: Is it a search/seizure?

a. It must be a state actor

2. Step 2: Was it a reasonable search/seizure?

a. Was there a good warrant?
i. Presumption of reasonableness when there is a good warrant

b. Did a recognized “warrant exception” apply (note level of suspicion required)

Was it a search?

1. Katz

a. Subjective expectation of privacy?

b. Reasonable expectation of privacy? or

2. Jones

a. Physical intrusion + gather info

Not a 4th amendment Search:

1. Open field

2. Aerial surveillance

3. Non-high tech devices (binoculars)

4. Discarded Trash (on curb, dumpsters)

5. Beepers and tracking devices (already in/on property when acquired)

6. Dog sniff (can’t extend car stop)

7. Bank/phone records (3rd party doctrine)

8. Using eyes and ears in public

Seizures
1. Consensual encounter (not seized)

a. Free to leave (suspects perspective)

b. No suspicion required b/c not protected by 4th amendment
2. Terry investigative stop (seizure)

a. Reasonable suspicion crime is afoot

b. Reasonable suspicion person is armed and dangerous to conduct a limited frisk

3. Full arrest (seizure)

a. Probable cause (unless in home, then need warrant or exigency)
b. Comes with full search of person and grab area.

c. Protective sweep for evidence and weapons if reasonable belief dangerous individual present

Is it a proper warrant?

1. Probable cause

a. Totality of the circumstances. Gates
b. Factors include source of information, reliability of source, type of information, corroboration
2. Specific Items to be seized

a. Reasonable particularity

b. Plain view allows seizure of unnamed items

3. Specifies place to be searched

a. Good faith mistakes are okay

Manner of execution

4. Timing Rule 41

a. Daytime 6 am -10 pm

b. Good for 14 days

5. Detention and questioning during search

a. Permissible 

b. Can detain persons “in vicinity” of search

6. Use of force for entry
a. Reasonable?

7. Knock and announce requirements

a. No exclusionary rule remedy. Hudson. 

No warrant Necessary

1. SPICE 

a. Search incident to arrest

b. Plain view, pat down, protective sweep
c. Inventory (administrative)

d. Consent

e. Exigency circumstances/hot pursuit

2. Automobile searches

3. Probation/parole 

Special Needs Searches

1. Must serve a need separate from traditional law enforcement. Reasonableness determined by balancing govnt. interest against individual interest (intrusion)
2. DNA profiling:

a. No suspicion needed

3. Drug testing

a. No suspicion needed for random testing, 
b. Skinner, Ferguson
4. Border searches

a. No suspicion needed (if item of parole), or reasonable suspicion needed (probation)

b. Samson, knights 

5. Checkpoints

a. No suspicion needed

b. Sitz

6. Probation/parole

a. No suspicion needed (if term of parole), or reasonable suspicion needed (probation)

b. Samson knights

7. Jailhouse searches

a. No suspicion needed

8. Community caretaking (inventory)

a. No suspicion needed

b. Opperman 

Remedies for 4th amendment

1. Exclusionary rule & fruit of poisonous tree

a. Standing

2. Exceptions to exclusionary rule

a. Independent source

b. Inevitable discovery

c. Attenuation

d. Good faith exception

e. Impeachment 

Chapter 4 – Police Interrogation and the Privilege Against Self-Incrimination; 5th Amendment
The 5th Amendment:

1. “No person...shall be compelled in any criminal case to be a witness against himself, not be deprived of life, liberty, or property, without due process of law.” 

a. This is the privilege against self-incrimination and is a crucial protection provided to suspects and criminal defendants in the criminal justice system. 

14th amendment

1. “Nor shall any state deprive any person of life, liberty, or property, without due process of law”

Due Process and the Requirement for Voluntariness

1. Due Process Violation

a. Coercive state conduct + overbear will of suspect = Due Process Violation
2. The Requirement for Voluntariness
a. Any statement introduced against a criminal defendant must be voluntary. Whether the interrogation by the police is in custody or not. If it is involuntary, then the statement must be excluded from being used against the defendant. 
i. Hopt v. People of Territory of Utah

1. “A confession...should not go to the jury unless it appears to the court to have been voluntary.” 

b. Confessions gained involuntarily are inadmissible as violating due process of law
i. Brown v. Mississippi (convicted of murder, only evidence is confessions-which were procured by physical torture (hung from tree and whipped))

1. The due process clause requires “that state action, whether through one agency or another, shall be consistent with the fundamental principles of liberty and justice which lie at the base of all our civil and political institutions.” 

2. It would be difficult to conceive of methods more revolting to the sense of justice than those taken to procure the confessions of these petitioners, and the use of the confessions thus obtained as the basis for conviction and sentence was a clear denial of due process.

3. There is nothing here about the reliability of the confession. Involuntary confessions are unreliable and should not be admissible. 

2. Reid Method

a. Before interrogation they prepare the room, they should have evidence case folder, with papers to show that you have lots of evidence and documents, regardless if those documents actually have anything to do with the case. Suspect is cornered. 

i. Step 1: direct confrontation (developing themes)

ii. Step 2: communicate with suspect that you already know what happened (just need you to tell us)
iii. Step 3:

iv. Step 4: Blaming someone else, he told you to do this right.

3. Determining Whether a Confession is Voluntary

a. The prosecution has the burden of proving that a confession is voluntary in order to admit it into evidence. 

i. Even if the judge deems the confession to be voluntary and it is admitted, a defendant still can argue to the jury that the confession was obtained under circumstances and conditions that make it unreliable. 

ii. The court has considered a number of factors in assessing the voluntariness of confessions based on the totality of the circumstances:

1. The length of the interrogation and whether the defendant was deprived of basic bodily needs

a. If interrogation went on over a very long period of time, it is more likely to be deemed involuntary, especially where suspect has been denied sleep, food, water, and/or access to a restroom. 

b. Ashcraft v. Tennessee

i. Confession deemed involuntary when suspect not permitted to sleep for 36 hours during interrogation. 

c. Payne v. Arkansas

i. Suspect not given food for 24 hours

2. The use of force and threats of force

a. A confession obtained after a defendant is physically coerced, or threatened with physical force, is not voluntary. 

b. Arizona v. Fulminante (suspected of murdering stepdaughter, while in jail for unrelated crime, police informant offered to provide him protection in the jail from looming threats if he told him what happened) 

i. Our cases have made clear that a finding of coercion need not depend upon actual violence by a government agent; a credible threat is sufficient
1. Coercion can be mental as well as physical and the blood of the accused is not the only hallmark of an unconstitutional inquisition. 

ii. Here, it was fear of physical violence, absent protection from his friend (and Government agent) Sarivola, which motivated Fulminante to confess.

iii. Fulminante didn’t know he was a government agent, and this doesn’t matter to the due process clause. 

3. Psychological Pressure Tactics

a. Spano v. NY (pro boxer took money from Spano in a bar, fought outside, Spano took beatings to the head, went to his apartment retrieved gun and shot him at a candy store. Spano confessed to his friend Bruno (fledging police officer), police used Bruno to pull on his emotions and lie about his job security due to what Spano told him)
i. Interest in prompt and efficient law enforcement v. interest in preventing constitutional rights from being abridged by government agents

ii. Public policy of involuntary confessions:

1. The abhorrence of society to the use of involuntary confessions does not turn alone on their inherent untrustworthiness. It also turns on the deep-rooted feeling that the police must obey the law while enforcing the law; that in the end life and liberty can be as much endangered from illegal methods used to convict those thought to be criminals as from the actual criminals themselves.

iii. Subjective characteristics matter!!

iv. Factors court considered:

1. Spano was foreign born, young-25 yrs old

2. No past history or subjection to official interrogation

3. Only been in high school for half a year

4. History of emotional instability

5. Subjected to questioning by a lot of people, who were skillful prosecutors

6. Question for 8 hours

7. Questioning not conducted during normal business hours, but early in the evening and continued through the night

8. Fatigue started to set it

9. They persisted even after he refused to answer on his attorney’s advice

10. Was denied to speak to his attorney even after multiple request

11. Use of his childhood friend, Bruno

a. Spano put trust in Bruno due to their relationship

b. There was a bond

c. Bruno was instructed to falsely state that Spano’s telephone call had gotten him in trouble, that his job was in jeopardy and that loss pf his job would be disastrous to his three children and pregnant wife. 

d. He played this worried father part 4x

4. Deception

a. Lynumn v. Illinois
i. A suspect was told that if she cooperated and answered the questions from the police officers, she would not be prosecuted for participating in a marijuana sale. But she was told that if she did not cooperate, she would face ten years in prison and have her children taken away from her. She told the police that she would say whatever they wanted. They told her to admit the marijuana sale, and she did. The Court held that it is “clear that a confession made under such circumstances must not be deemed voluntary.

b. Some police tactics are okay:

i. Confession was voluntary even though the police lied to the suspect and told the suspect that his accomplice had already confessed

ii. An officer acting as a friend to a suspect and expressing sympathy for his plight is not deception 

c. The age and level of education and mental condition of a suspect

i. A suspect who has a level of education of a 5th grader, or just began high school, is different than that who had completed a year of law school. 

ii. A confession is to be deemed involuntary, regardless of the defendant’s mental condition, only if it is the product of police misconduct. 

1. Colorado v. Connelly (Connelly said he wanted to confess to a crime to off duty officer, who read his rights ... next day he began to exhibit inconsistencies 
a. A statement rendered by one in the condition of respondent might be proved to be quite unreliable, but this is a matter to be governed by the evidentiary laws of the forum, and not by the Due Process Clause of the Fourteenth Amendment.
b. Rule: 

i. Coercive police activity is a necessary predicate to the finding that a confession is not “voluntary” within the meaning of the Due Process Clause of the Fourteenth Amendment. The characteristics of a suspect matter, but a suspect’s mental state alone does not make a statement involuntary under the due process clause. Absent police conduct, causally related to the confession, there is no basis for concluding that any state actor has deprived a defendant of due process of law.
ii. So we need STATE action and there was no state action here because the police officer was off duty. 
4. Is the Voluntariness Test Desirable

a. The voluntariness test focuses on the totality of the circumstances in deciding whether a confession should be admitted into evidence. 

b. But the voluntariness test provides little guidance in the way of what police officers can and can’t do in questioning a suspect. 

5. Coercive Questioning, Torture, and the War on Terrorism

a. These are okay:

i. Rectal infusion hydration

ii. Kept naked 

iii. Prolonged standing

iv. Cramped environment 

v. Bugs in boxes

b. HIG Best Practices

i. Individualized, flexible, rapport based

Fifth amendment – Self-incrimination clause
1. You have the 5th amendment privilege at all times. Walking around you cannot incriminate yourself. When someone from the government is asking you questions you can assert your 5th amendment privilege. 
2. Only individuals can invoke 5th amendment, and you need:
a. (1) Must be testimonial

i. Shmerber v. California Police ordered doctor to take blood draw from guy, results showed blood alcohol level.

1. Was it compelled? Yes. Incriminating? Yes. Testimonial? No. because it is not a statement. It was just numbers. It wasn’t his thoughts or statements; it is just numbers. And that’s not something a witness would give on the stand. It is not communicative. 

2. Does this violate the 4th amended? If you can show exigency, then it is okay. 

ii. OJ Simpson trying on gloves. Is this testimonial?

1. No!! Because he is not saying anything. 

b. (2) Incriminating and 

i. Providing your name is NOT incriminating (Hiibel). It might link you to an outstanding warrant, but your name itself is not incriminating. So it is not protected by the 5th amendment. If your answer exposes you to significant risk to liability or link in the chain that can expose you to liability, then it is incriminating. 
ii. What if government says we grant you immunity for any answers you provide? Would that defeat the assertion of any 5th amendment right? 

1. Immunity might bring contempt back on the table. If you refuse to answer, then you could be held in contempt. The government might do this, if there is a big gang related crime, and they want to know who committed the crime, to get the gang member off the street. So they are willing to let you go.

2. Can the govnt. make the 5th amendment go away by granting immunity? Yes! Immunity is relevant to the incriminating issue. 

c. (3) Compelled
i. What kind of statements are involuntary but not compelled? Statements made while you are not in custody. If you are not in custody, then Miranda has nothing to say. If you have custodial interrogation, then you have compulsion. 



3. So in sum, it must be testimonial, incriminating and compelled!

4. Hypo:

a. Maurice was an abused child. He was removed from his mother’s custody, and a year later returned to her. The mother refused to cooperate with court-order supervision and services by Children’s Services. The city filed a petition to remove the child from the home. The mother refused to produce the child or reveal his location. No known friends or relatives reported recently seeing the child. The mother claimed he was with a relative in Dallas, which that relative denied. The court held her in contempt for failing to produce the child. The mother argued the contempt order violated her 5th Amendment privilege.
i. Attorney for mother:

1. Producing child would incriminate her for child abuse. 
ii. The court:

1. There is an overriding interest here. It is the safety of the child. Even if testimonial, incriminating and compelled, the overriding interest in protecting children, means we will override the 5th amendment. The court actually said it is not incriminating. Just producing the child itself is not incriminating, but even if it was, it is not incriminating. 

2. So it can be actions, not just words. 

5. Hypo: Hector Muniz is picked up for drunk driving and brought to the police station. There he was asked 8 questions: name, address, heigh, weight, eye color, date of birth, current age, and the year of his sixth birthday. The police videotaped the Q&A. Muniz’s answer were obviously slurred, and his answer to the last question was, after a 15 second pause, “I don’t remember.” 
a. The first 7 fit in the booking exception. These are just identifiers. The last one is testimonial. His answer requires thought processes, and it is incriminating because it exhibits slurred speech. The last one is inadmissible. The year of his sixth birthday question is inadmissible. This moves beyond the booking questions. 

6. Hypo: Can police take pictures of your tattoos at booking?

a. Yes. Because this is not testimonial. It can be incriminating, but it is not testimonial. And you need all three. 

Fifth Amendment Limits on In-Custodial Interrogation
1. Miranda v. Arizona and its affirmation by the Supreme Court

a. The court spoke of the inherently coercive nature of in-custodial interrogation and as a solution required that every suspect questioned by the police be given certain warnings. 

i. Miranda is a special set of protective rules for a particular setting-custodial interrogations. 
b. A key difference between the majority and the dissent is whether more than a voluntariness test is needed to protect criminal suspects:

i. The majority -> believes that more than a voluntariness test is essential

ii. The dissent -> argues that the voluntariness test is sufficient

2. Miranda v. Arizona

a. From Escobedo -> “no person shall be compelled in any criminal case to be a witness against himself.” And that “the accused shall have the assistance of counsel” 

b. Holding:

i. The prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination. 

1. By custodial interrogation, we mean questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way. 

2. As for the procedural safeguards to be employed, unless other fully effective means are devised to inform accused persons of their right of silence and to assure a continuous opportunity to exercise it, the following measures are required. 

3. What must happen prior to questioning:

a. Prior to any questioning, the person must be warned (in clear and unequivocal terms) that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed. The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently.

i. Prosecution can’t bring up the fact that 5th amendment was exercised during trial. 

ii. Right to consult with counsel prior to questioning and to have counsel present during questioning if the D desires.

1. Functions of the right to counsel:

a. Assistance of counsel can mitigate the dangers of untrustworthiness

b. The likelihood that the police will practice coercion is reduced and if coercion is nevertheless exercised the lawyer can testify to that in court. 

c. The presence of the lawyer can help to guarantee the accused gives fully accurate statement to the police and that the statement is rightly reported by the prosecution at trial 

iii. Just because can’t afford attorney, doesn’t mean police can ignore request for one. 

1. The financial ability of the individual has no relationship to the scope of the rights involved. 

2. Therefore, there must be an additional warning that if they can’t afford a lawyer, one will be appointed to represent him. 

b. If, however, he indicates in any manner and at any stage of the process that he wishes to consult with an attorney before speaking, there can be no questioning. 

c. Likewise, if the individual is alone and indicates in any manner that he does not wish to be interrogated, the police may not question him. 

d. The mere fact that he may have answered some questions or volunteered some statements on his own does not deprive him of the right to refrain from answering any further inquiries until he has consulted with an attorney and thereafter consents to be questioned.

3. Checklist of Miranda

a. Custody

b. Warnings

c. Interrogation

d. Invocation

i. If they invoke rights, questioning must stop

e. Waiver

i. If they waive their rights the questioning can continue

4. What are the requirements for Miranda to apply?

a. Miranda requires that during in-custodial interrogation police administer the prescribed warnings, make counsel available and behave as described in the decision. Three questions to ask:
i. (1) When is a Person “in Custody”?

1. Coercion inherent to in-custodial interrogation:

a. Questioning initiated by law enforcement officers after a person has been taken into custody or otherwise a person deprived of his freedom of action in any significant way. BUT if a person is free to leave then they are not “in custody” and no Miranda warnings are required. 

b. This is an objective test, would a reasonable person in these circumstances feel free to terminate the encounter. 

i. Objective inquiry (we look at):

1. Location

a. Is this down at the police station, or is it on a street corner out in public?

2. Length of encounter

a. Longer it is the more likely it is that you are in custody

3. Circumstances

4. What the suspect knows/has been told

c. As a default: Terry stops and traffic stops are not “in custody” 

i. However circumstances might make it in custody

d. Hypo:

i. Defendant solicits X, an undercover police officer, to kill D’s wife. D’s plan is to be at home having a pool party at the time of the killing, which would take place at another location. 5 police cars arrive at the home during the pool party...

1. Factors that matter:

a. Short encounter

b. Public place, surrounded by friends, not the atmosphere that the Miranda court was worried about. 

2. Oregon v. Mathiason (burglarized house, came voluntarily to police station just because you are questioned in a police station, doesn’t mean police officers must read you Miranda warning)
a. No restriction on freedom here:
i. In the present case, however, there is no indication that the questioning took place in a context where respondent’s freedom to depart was restricted in any way. He came voluntarily to the police station, where he was immediately informed that he was not under arrest. At the close of a ½-hour interview respondent did in fact leave the police station without hindrance.

b. Any interview of one suspected of a crime by a police officer will have coercive aspects to it, simply by virtue of the fact that the police officer is part of a law enforcement system which may ultimately cause the suspect to be charged with a crime. But police officers are not required to administer Miranda warnings to everyone whom they question. Nor is the requirement of warnings to be imposed simply because the questioning takes place in the station house, or because the questioned person is one whom the police suspect.

3. Hypo: Larry was invited down to the station by detectives to speak about a series of neighborhood break-ins. Unbeknownst to Larry, police already had obtained an arrest warrant for him, and they were not going to let him leave no matter what. When he arrived, they told him he was not under arrest. They proceeded to a conference room where with the door open, they asked him questions when he answered. Was Larry in custody for 5th amendment purposes?
a. Even if you are in fact not free to leave, and the police have every intention not to let you our of the room, the inquiry is an objective one. 

4. Berkemer v. McCarty (Miranda warnings and traffic stops-public space)

a. A person subjected to custodial interrogation is entitled to the benefit of the procedural safeguards enunciated in Miranda, regardless of the nature or severity of the offense of which he is suspected or for which he was arrested. 
b. BUT that doesn’t mean that if police pull you over for a traffic stop that they must read you Miranda warnings before they ask you anything. There are two reasons for this:

i. (1) Detention of a motorist pursuant to a traffic stop is presumptively temporary and brief. 

ii. (2) You are not completely at the mercy of the police during a traffic stop. 

1. The typical traffic stop is public, to some degree. The exposure to public view reduces the ability of an unscrupulous policeman to use illegitimate means to elicit self-incriminating statements and diminishes the motorists fear that if he doesn’t cooperate, he will be subjected to abuse. 

2. Detained by only one or two officers. 
5. Maryland v. Shatzer
a. No one doubts he was in custody for the two interviews. No one questions he invoked his right to counsel in the first interview. Did the years between interviews, when he was in prison, constitute a break in Miranda custody (and thus allow police to re-warn and re-initiate questioning)?
i. He was not in custody when he went back to general population in prison, because that was his norm, his normal life. That is where he was supposed to be. So lawful imprisonment doesn’t create the coercive pressures articulated in Miranda. Being in prison alone, is not Miranda custody. Being in prison and going to talk to a detective might be Miranda for a short time, but once you go back to general population, or where you are supposed to be, you are no longer in Miranda custody. 
6. Note -> Age might matter to whether you are in custody or not.
ii. (2) What is an “interrogation”?

1. Miranda applies only if the police engage in interrogation. Questioning initiated by law enforcement officers. Direct questions are interrogation, on the other end, volunteered statements are not the result of questioning. 
2. Rhode Island v. Innis (suspect in back of police car overhears convo with two other officers about safety concerns of children playing with a gun, suspect voluntarily speaks out and shows the officers where the gun is hidden)
a. Confessions remain a proper element in law enforcement. Any statement given freely and voluntarily without any compelling influences is, of course, admissible in evidence.

b. Interrogation definition:

i. Words or actions on the part of police officers that they should have known were reasonably likely to elicit an incriminating response from the suspect.

c. Here, there was: 
i. (1) No express questioning of the suspect. The convo was nothing more than a dialogue between the two officers to which no response from the suspect was invited. Or 
ii. (2) The suspect was not subjected to the functional equivalent of questioning; that Patrolmen Gleckman and McKenna should have known that their conversation was reasonably likely to elicit an incriminating response from the respondent. There is nothing in the record to suggest that the officers were aware that the respondent was peculiarly susceptible to an appeal to his conscience concerning the safety of handicapped children.

3. Hypo: Officer lawfully conducts a terry stop and frisk of a man. During the frisk, the officer feels what appears to be a foot long knife at the suspects right hip area. The officer pulls out the knife, holds it up, and asks “what are you doing with this?” the suspect says he uses it for protection. The officer arrests the suspect. The D seeks to suppress his statement.

a. This is admissible. This is just a terry stop. Questioning but no custody

4. Hypo: A guard finds one of two men in the drunk tank at the police station lying in a pool of blood. The other inmate was asleep on his bunk. As the guard was unlocking the door, he yelled what happened? The inmate awoke and said I killed him. He would not shut up. 

a. Shatzer would say this is not custody
5. Hypo: Defendant walks into the sheriffs office and says “I done it, arrest me. A deputy asks what did you do. D replies I killed my wife. Deputy asks how did you do it? D says with an axe. It’s all I had. 

a. Miranda court didn’t want to curtail voluntary confessions. This is a voluntary confession. Can’t just arrest you because you said I did it. They need a basis for the arrest. This is not a long time, it is a matter of seconds, no interrogation room. So no Miranda warning needed here. 

6. Hypo: Defendant is suspected in a burglary and sexual assault. Defendant allowed a police to take his picture, and then agreed to accompany them to the alleged victims home. En route, D said he knew nothing of the crime. Upon arrival, one officer went in Victims home (where victim ID’s D from a photo array.) The officer returned to the car and said to D “you’re a liar.” D responded “you’re right. I did it.” 

a. This is like walking into a police station he voluntarily went into the police car to the victim’s home.
7. Illinois v. Perkins (Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a voluntary statement (even if he is in custody and responding to questions from a govnt agent))

a. Conversations between suspects and undercover agents do not implicate the concerns underlying Miranda. The essential ingredients of a “police-dominated atmosphere” and compulsion are not present when an incarcerated person speaks freely to someone whom he believes to be a fellow inmate. Coercion is determined from the perspective of the suspect. When a suspect considers himself in the company of cellmates and not officers, the coercive atmosphere is lacking.
b. Miranda forbids coercion, not mere strategic deception by taking advantage of a suspect’s misplaced trust in one he supposes to be a fellow prisoner.

c. Miranda was not meant to protect suspects from boasting about their criminal activities in front of persons whom they believe to be their cellmates.

d. Is Perkins completely out of luck here?

i. Maybe he says this is due process, and an involuntary confession. It was extracted by the police overbearing their will. If you don’t think you are talking to the cops, then there is no duty to Mirandize them, but the suspect can claim due process. Can’t claim he wasn’t mirandized, because he didn’t have to be, but his alternative would be due process violation. 
5. What are the exceptions to Miranda?

a. Under what circumstances can a statement from a criminal defendant be used against him or her at trial despite failure to properly administer Miranda warnings.

b. (1) Emergency Situations

i. Statements obtained by police from suspects during emergency situations could be used against a criminal defendant. 

ii. NY v. Quarles (suspect hid gun in a grocery store, officer asked him where the gun was and suspect told him before he was read Miranda warning, this is okay b/c public safety)

1. Overriding considerations of public safety justify the officer’s failure to provide Miranda warnings before he asked questions devoted to locating the abandoned weapon. 

2. We conclude that the need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment’s privilege against self-incrimination.

3. The subjective motivation of the arresting officer should not be considered. 
4. The police in this case, in the very act of apprehending a suspect, were confronted with the immediate necessity of ascertaining the whereabouts of a gun which they had every reason to believe the suspect had just removed from his empty holster and discarded in the supermarket. So long as the gun was concealed somewhere in the supermarket, with its actual whereabouts unknown, it obviously posed more than one danger to the public safety: an accomplice might make use of it, a customer or employee might later come upon it.

5. It must be imminent to the safety of both the officer and other people
6. Footnote in the case: we do not believe that the doctrinal underpinnings of Miranda require us to exclude the evidence, thus penalizing officers for asking the very questions which are the most crucial to their efforts to protect themselves and the public.

7. If custodial questioning is reasonably prompted by a concern for safety, warnings need not be given first. The scope is circumscribed by the exigency. 
8. Even if you invoke one of your rights like right to remain silent, or right to counsel, and if the public safety exception applies, officers can keep asking you questions. 
iii. Hypo: After the bombing in Boston in 2013, and the capture of the suspect, agents questioned him in the hospital without first 
iv. Hypo: Officer arrests D for selling cocaine. Before he conducted a SILA, officer asked D if he had any drugs or needles on him. D said “I don’t use drugs. I sell them” at trial D moved to suppress his statement. 

1. This could constitute a public safety exception. The officer want to know if there is anything on the D that could poke him or hurt him. Officer safety don’t have to mirandize.
v. Hypo: Officer observed D selling drugs. As he approached, he saw D swallow something. Officer arrested D. fearing for D’s safety, officer took him to the hospital. On the way, and w/o providing Miranda warnings, the officer asked D if he had swallowed any drugs. D said yes. At trial D sought to exclude his statement. 
1. Public safety exception covers the defendants too. The police are out here to protect us all. They are worried b/c I swallowed drugs I might be in a serious medical emergency in a few moments. The courts have said that if out of the concern for their own safety, you ask them if they took any drugs then no Miranda is required. The public safety exception ends when the emergency is gone. 
6. What is sufficient to constitute a waiver?

a. Government has the burden of proving the D knowingly, voluntarily and intelligently waived his rights. 
b. Just by your silence, we are not going to presume you waived your rights. 
i. Voluntary

1. No tricks, no threats. Coercion that overbears your will. Same inquiry as the due process.
ii. Knowingly

1. You are aware of the rights you waived. The warnings satisfy this element. You know the rights you are waving. 
iii. Intelligently

1. You understood the rights that you are aware of. 
c. North Carolina v. Butler (not necessary to get express waiver, implied is allowed)
i. A suspect/defendant must knowingly and voluntarily waive the rights delineated in Miranda. Mere silence is NOT enough.  
ii. Butler had 11th grade education, was illiterate. He wanted to suppress his statements by saying he didn’t expressly waive his Miranda rights. The court said that implied waivers are allowed. How do you determine an implied waiver? Course of conduct indicating waiver. 
1. Example, he was told about his rights (meaning knowledge), he understood his rights (intelligently), and he answered questions (voluntarily), then this is enough. 
2. An initial on the waiver form is not by itself enough b/c govnt. has to establish intelligence. 

d. Whether there was a waiver is to be determined from the totality of the circumstances. 

e. Berghuis v. Thompkins (he never expressly invokes, and never expressly waives, remaining silent is not invocation, until you invoke the questioning can keep going) 
i. Thompkins did not say that he wanted to remain silent or that he did not want to talk with the police. Had he made either of these simple, unambiguous statements, he would have invoked his right to cut off questioning. Here he did neither, so he did not invoke his right to remain silent.

ii. If the suspect is ambiguous or equivocal, or the suspect simply remains silent, police are not required to end the interrogation, or ask questions to clarify whether the accused wants to invoke his right to remain silent. 
iii. The waiver inquiry has two distinct dimensions: 

1. Waiver must be voluntary in the sense that it was the product of a free and deliberate choice rather than intimidation, coercion, or deception AND 
2. Made with a full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it

a. If the police read you your rights and ask do you understand, and you say “yes”, that is enough for intelligently. 

iv. A suspect who has received and understood the Miranda warnings, and has not invoked his Miranda rights, waives the right to remain silent by making an uncoerced statement to the police. Thompkins did not invoke his right to remain silent and stop the questioning. Understanding his rights in full, he waived his right to remain silent by making a voluntary statement to the police. The police, moreover, were not required to obtain a waiver of Thompkins’s right to remain silent before interrogating him.

7. 5th amendment privilege is a right to NOT answer questions, not a right to not be asked questions. 

8. Hypo: Police interrogate a suspect at the police station about a bank robbery. They provide Miranda warnings, and elicit a waiver. They do not tell the suspect that his attorney was present in the waiting area of the police station and had asked to speak with his client. Does this invalidate the waiver?

a. Additional information which the suspect might have liked to know, does not undermine knowingly, intelligently and voluntarily. There are no facts here that indicate his waiver wasn’t satisfied.
9. Hypo: Police interrogate a suspect at the police station about a bank robbery. They provide Miranda warnings, and elicit a waiver. During the interrogation, they also ask the suspect questions about a different crime they suspect him of committing. Is this okay? Or does he need additional Miranda warnings?
a. If the waiver is valid, then they can ask questions about whatever they want. Waiver is not tied to a specific crime. 
10. Custody* + Questioning** = Warnings*** + Waiver
a. *Custody -> does not include incarceration, or all restraints on liberty recognized as seizures under the 4th amendment where the person is not free to terminate the encounter.
b. **Questioning (or its functional equivalent) -> direct questions by police officers don’t constitute questioning if police deceive the suspect into thinking he’s not talking to a police officer
c. ***Warnings -> or an equally effective alternative to educate the suspect, unless a reasonable concern for public safety justifies foregoing the warnings, like in Quarles. No magic words.  
11. Invocation

a. If the suspect indicates in any manner, at any stage, that he wishes to consult with an attorney before speaking, or wishes to remain silent, interrogation must cease. 

i. “Any statement taken after the person invokes his privilege cannot be other than the product of compulsion.” Miranda
b. How does a suspect invoke?
i. Sometimes it is clear and easy as: “I want my lawyer” “Stop asking me questions” but other times it is not, and can be ambiguous: “You know, maybe I should probably talk to a lawyer.” Not declarative.
1. Davis

a. The invocation must be clear & unambiguous, such that a reasonable officer in the circumstances would understand the statement to be a request for an attorney. This is an objective standard – focusing on how a reasonable officer would understand this.  
ii. Hypo: “My attorney would be so pissed if he knew I was talking to you. He told me not to discuss this case with anyone.”

1. This is not clear.

iii. Hypo: “I think I need to see an attorney.”

1. Not clear, but recording could make a difference. 
iv. Hypo: “I would rather have an attorney here with me.”
1. Not clear. This is preference. I’m not insisting on one, I’m just saying I would rather have one.

v. Hypo: “Where that lawyer at, man?”

1. Could possibly be an invocation.
vi. Hypo: “This is how I feel, if ya’ll think I did it, I know that I didn’t do it so why don’t you just give me a lawyer dog cause this not what’s up.”

1.  This is invocation of right to counsel. 
vii. Hypo: “I mean, I’m straight up man. I’m not gonna lie to you. But, ya know, I mean, I should wait, I should huddle up with a lawyer and this and that.”

1. This is a little ambiguous. 
viii. Hypo: During custodial interrogation that followed a Miranda warning and waiver, the suspect said, “I don’t ever want to talk about this no more” and “I’m through with this.: Questioning continued. The suspect then states “I plead the Fifth.” The officer responded by saying “Plead the fifth, what’s that?” Questioning continued, eventually producing an incriminating statement. Is this an invocation?
1. Yes. A reasonable officer would understand that this is an invocation of the rights. 
c. If the suspect is ambiguous or equivocal, or the suspect simply remains silent, police are not required to end the interrogation, or ask questions to clarify whether the accused wants to invoke his right to remain silent. Berghius v. Thompkins
d. Invoking the Right to Remain Silent
i. Salinas v. Texas (need invocation so govnt. can be put on notice. Even in the absence of Miranda, you still have 5th amendment rights. But you need to invoke them i.e. have to speak out loud)
1. There’s a shooting, the suspect was a guest at a party that the victims had hosted the night before. Suspect had a blue car. Interview him at his home, at this point he is not in custody. He is answering the questions. The suspect’s statements are all admissible b/c he is not in custody, so no Miranda required. But the suspect argued that his silence is protected b/c that was him asserting and exercising his 5th amendment privilege. So you can’t testify about my silence. 
2. The court holds the D has a right not to testify and that prosecutors can’t make commentary about the exercise of your 5th amendment right. 
a. Example, saying, he could testify, but he has chosen to assert his 5th amendment privilege is not okay. Can’t be done. 
3. The court says that we need an invocation in order to protect an assertion of the 5th amendment privilege. Why? Because it puts the police on notice of why you are being silent. 
e. Consequences of Invoking the Right to Remain Silent

i. If a suspect invokes the right to remain silent, police must scrupulously honor that. 
ii. Michigan v. Mosley
1. Mosley arrested about some robberies. Taken to police station and read Miranda. He asserts right to remain silent. Questioning stops. 2 hours later different detective brings him to a different floor and starts asking him about homicide not the robbery. He waives his right, gives incriminating statement, and then says wants to suppress them because he already invoked his right to remain silent. Did they violate Miranda by doing this?

2. The court said there are two options: (1) You could invoke, and we could never again ask you questions. But the court rejects this because this would transform Miranda into an irrational obstacle to police interrogation. But they also reject that invocation only lasts for a moment. (2) Police must scrupulously honor the invocation.    
3. Scrupulously Honored – if someone invokes this must happen:

a. (1) Original interrogation ceased (required)
b. (2) Passage of time (required)
i. Some passage of time where you are honoring that invocation. More than a momentary respite. 2 hours seemed sufficient in Mosley, but no fixed rule. 
c. (3) New warnings and waiver (required)
d. (4) Questioning about different crime (facts from Mosley – sliding scale)
e. (5) Questioning by different officers (facts from Mosley – sliding scale)
f. (6) Questioning at different location (facts from Mosley – sliding scale)
g. For example: if the passage of time was shorter, then the more factors 4, 5, & 6 will matter. If on the other hand, the officers waited a month before re-warning, then the other factors are less important. 
f. Consequences of Invoking Right to Counsel:
i. If the suspect indicates in any manner, at any stage, that he wishes to consult with an attorney before speaking, or wishes to remain silent, interrogation must cease. Any statement taken after the person invokes his privilege cannot be other than the product of compulsion. Miranda. 
ii. If the suspect invokes the right to counsel, police cannot reinitiate questioning until:

1. Counsel is present (Minnick), or 
2. There is a break in Miranda custody of 14 days (or longer) (Edwards, Schatzer), or
3. Suspect initiates the discussion:

a. Suspect indicates a desire to discuss the subject matter of the criminal investigation

b. This is based on a case by case basis

c. The way the officer responds matters 

d. Our inquiry is, is the suspect bringing the topic of the criminality back on the table?
iii. Edwards v. Arizona

1. Additional safeguards are necessary when the accused requests counsel. Why? Because you are saying you need help, that you can’t do this without the assistance of counsel. 
2. Rule: If you invoke the right to counsel, questioning must stop, and can’t start back up again unless counsel has been made available or the suspect reinitiates. Counsel has to be present at the interrogation. Even if they rewarn and the suspect waives, the attorney has to be present for Edwards to be satisfied. 
iv. Hypo (based on Minnick case we didn’t read): Suspect arrested on Friday. On Saturday, FBI agents came to the jail to interrogate him. Suspect refused to meet with them, but was told “he would have to go down or else.” FBI agents read him his rights and he acknowledged he understood them, refused to sign a waiver form. After some incriminating statements, he said, “Come back Monday when I have a lawyer.” Questioning ceased. An appointed attorney spoke with the suspect on 2-3 occasions on Sunday. On Monday, a deputy Sheriff came to the jail to talk to the suspect. The jailors said he had to talk and could not refuse. Sheriff gave him Miranda warnings, suspect waived, and made incriminating statement. Is this an invocation of the right to counsel? Does it satisfy Edward?
1. This seems much clearer that he wants a lawyer. So this could be deemed an invocation. Either way, questioning ceased. This wasn’t enough for Edwards standard. Counsel needs to be present at the interrogation before the government can reinitiate. It is not enough that you had opportunity to meet or have phone calls in between session if suspect invokes right to counsel, no questioning until counsel is PRESENT or suspect initiates questioning.
v. Hypo: Respondent arrested for robbery, and advised of his Miranda rights. After the officer explained why he thought Respondent was the robber, Respondent said “I want an attorney before I say anything else.” The interrogation immediately ceased. Twenty minutes later, Respondent was transferred from the police station to the local jail. During the trip, Respondent asked the officers in the car “What is going to happen to me now?” The officer answered by saying “You do not have to talk to me. You have requested an attorney and I don’t want you talking to me unless you want to.” Respondent said he understood, and there followed a conversation about where he was being taken, and what he was going to be charged with. Respondent eventually recanted his denial and admitted his involvement in the robbery. 
1. Professor said you can argue this either way. This could be argued that the suspect is asking a narrower procedure question. On the other hand, this could be argued that the officer reminded him that he invoked his right to counsel so don’t talk to me, and the suspect still talked either way. Professor thinks the court will rule that this was the suspect who initiated the conversation. 

2. However, if the facts said that the D wanted to know what was happening because he wants to let his wife know, or his family know, then Professor thinks that would matter, and that’s not him really reinitiating, b/c he clarified why he wants that information. It is more procedure at this point. 

vi. Maryland v Shatzer (gives Edwards an expiration date; 14 days)
1. Interrogated in prison in 2003, then interrogated again in prison 3 years later about the same child abuse investigation. He invoked his rights in 2003, and then made some statements in 2006 that he now wants to suppress. His argument is that he invoked his right to counsel in 2003, and he didn’t reinitiate, and no lawyer was present. The court doesn’t agree with Shatzer that his 2006 statement needs to be suppressed.

2. The court said that the reasoning in Edwards was that you are still in custody. It is continuous. So you still have that coercive pressure/environment. Additionally, Edwards is not a constitutional requirement. The courts made this, so therefore we can change it, and modify it. So the court says:
a. If there has been a break in Miranda custody for 14 days, then the police can reinitiate w/o the lawyer being there. 
b. Rationale? 

i. It is a break in custody that is police dominated, incommunicado, coercive atmosphere. When you are free from the custodial interrogation setting, then the coercive pressures are disappearing. Even though here he is still going back to his jail cell, he is not in the same coercive pressure. 
g. Maryland v. Shatzer + Edward -> If there has been a break in custody for 14 days then the police can reinitiate the questioning without a lawyer present IOW if you are free of the custodial setting for 14 days then police can question again. 

i. The idea is that it is a break in the coercive pressure atmosphere. You left the incommunicado environment. You are facing the police anew. 
ii. Note: that Shatzer can still raise a due process violation. He could say that his statement was involuntary and that violates his due process rights.  

12. What are the Consequences of a Violation of Miranda?
a. In deciding what should be excluded courts must consider the underlying purpose of the exclusionary rule.

b. Fruit of the Poisonous Tree:

i. Evidence that is directly obtained as a result of a constitutional violation, as well as the fruit of that evidence, is excluded at trial. Wong Sun. 
1. Remedy for constitutional violation

2. Deters future violations

c. Attenuation:
i. Brown v. Illinois

1. Do Miranda warnings purge the taint of an underlying 4th amendment violation? The court says Miranda is not about deterring 4th amendment violations. It is not about 4th amendment violations, the 5th amendment stands on its own. Miranda alone can’t purge the taint of the violation. 
a. Hypo: When police officers, armed with a warrant to arrest Smith, arrived at his house, another resident of the house and Rawlings were there. While searching the house unsuccessfully for Smith, several officers smelled marijuana. Two of the officers left to obtain a warrant to search the house, and the other officers detained the occupants, allowing them to leave only if they consented to a body search. About 45 minutes later, the officers returned with the search warrant. The resident and Rawlings were given Miranda warnings. The resident was ordered to empty her purse, which contained 1800 tabs of LSD. The resident told Rawlings "to take what was his," and Rawlings immediately claimed ownership of the drugs (“that’s my stuff.”) Rawlings was arrested and then indicted for possessing with intent to sell the controlled substances recovered from the resident’s purse. He moved to suppress, as fruits of an illegal detention and illegal searches, the drugs and the statements made by him when the police discovered the drugs.
i. You want to look at the attenuation of the taint factors: 
1. Time- 45 minutes, less than time in Brown.
2. Miranda- Miranda was given

3. Intervening circumstances- Miranda is an intervening circumstance, and he blurted the statement out, wasn’t subjected to questionings.  
4. Purpose/Flagrancy- for the govnt: they had an arrest warrant they were lawfully there. For the defendant- they were explicitly violating the 4th amendment by saying you can’t leave unless this happens. 
ii. The statement-court said we are letting it in. 

iii. You could also argue the plain smell doctrine, they were lawfully there, and smell of weed is immediately incriminating and were lawfully there. They could search the house. 

d. Impeachment Use:

i. Otherwise inadmissible statement can be admissible for impeachment use:

1. “It does not follow from Miranda that evidence inadmissible against an accused in the prosecution’s case-in-chief is barred for all purposes. . . The shield provided by Miranda cannot be perverted into a license to use perjury by way of a defense, free from the risk of confrontation with prior inconsistent utterances.”
2. Hypo: Police question a suspect in custody without giving Miranda warnings. During the interrogation, the suspect provided them with the name of a key witness. Can the prosecution use the witness at trial?

a. Can prosecution use it in case in chief? NO! 

b. In deciding we balance:

i. Government interest v. costs. 

1. There is a strong interest for the govnt. in admitting evidence that relays a key fact. 
e. Unwarned, then Warned

f. Oregon v. Elstad (says he was present at the robbery, then taken to police station given Miranda, and waived rights. First, we have unwarned statement, followed an hour later by a warned statement)


i. The Fifth Amendment prohibits use by the prosecution in its case in chief only of compelled testimony. Failure to administer Miranda warnings creates a presumption of compulsion. Consequently, unwarned statements that are otherwise voluntary within the meaning of the Fifth Amendment must nevertheless be excluded from evidence under Miranda. Thus, in the individual case, Miranda’s preventive medicine provides a remedy even to the defendant who has suffered no identifiable constitutional harm.
ii. His initial statement, “I was there” is inadmissible

1. This could be used to impeach. 

iii. His second statement is admissible. 

iv. Rule -> Absent deliberately coercive or improper tactics in obtaining the initial statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion. A subsequent administration of Miranda warnings to a suspect who has given a voluntary but unwarned statement ordinarily should suffice to remove the conditions that precluded admission of the earlier statement.

g. Missouri v. Seibert (An Elstad situation the first interrogation was quick and informal the second didn’t use the same questions, different officers involved, the failure to give warnings was a good faith mistake, a reasonable person would have felt that the second line of questioning was different than the first) (Siebert doesn’t overrule Elstad, it draws a narrow exception to it)
i. Intentionality matters. Where we have this deliberate two step, the second warned statement is now inadmissible. 
ii. The officer here said yes it was on purpose that we didn’t warn him. And because intentionality matters here, the second warned statement is now made inadmissible. So the reason for the failure to warn MATTERS.
iii. In Elstad the Miranda warning were not effective in educating at educating the person about their rights and dispelling the coercion. The ifrst was quick. The second didn’t use the same questions, there were different officerd involved. 
h. US v. Patane

i. The Miranda violation here was that the police were in the middle of reading the suspect’s Miranda warnings, but the suspect cut them off an said “yeah, yeah, I know my rights, let’s just talk” so they didn’t actually get to fully and completely warn the suspect. 

The Sixth Amendment Right to Counsel and Police Interrogations 

1. The Sixth Amendment Right to Counsel During Interrogations:

a. “In all criminal prosecutions, the accused shall enjoy the right...to have the assistance of counsel for his defense. “ 

b. This also applies to police interrogations that occur after adversarial proceedings have begun; it applies when judicial proceedings have been initiated against the accused “whether by way of formal charge, preliminary hearing, indictment, information, or arraignment.” 

c. Differences between the 5th & 6th amendment right to counsel:

i. The fifth under Miranda, applies only to in-custodial interrogations

ii. The sixth applies to all efforts by the police to deliberately elicit statements from a person after formal criminal proceedings have been initiated. 

iii. 6th amendment right to counsel attaches at initiation of formal adversarial proceedings. 

d. Massiah v. US (appointed lawyer, released, co-defendant becomes informant, Massiah says incriminating things to co-defendant and wants to get those statements excluded)
i. There is a sixth amendment right to counsel that applies whenever a person is questioned after adversarial proceedings have begun (not an arrest-a mere arrest is not enough to trigger the 6th amendment right to counsel). The sixth amendment applies after you have been charged. 
1. The Government cannot deliberately elicit information in the absence of counsel after the initiation of formal adversarial proceedings. 

a. The facts in this case:

i. This person was knowingly wearing a wire

ii. The police had him deceive Massiah

iii. He knowingly engaged in conversation with Massiah 

1. He wasn’t a mere listening post here, he wasn’t just listening to Massiah, he actually engaged in the conversation. 

ii. The court said this didn’t violate the 4th (no reasonable expectation of privacy when talking to someone else) or 5th amendment, but it DID violate the 6th amendment. 

1. You don’t have to say “I want a lawyer” your 6th amendment right to one automatically attaches. 

iii. Words to look out for when the 6th amendment applies:

1. Indictment 

2. Arraignment or 

3. Charged

e. Does this mean that police can’t use undercover agents to deliberately elicit information from someone charged?

i. Yes, they can’t do that. They can’t elicit information only with what you are charged with. But if there is a different crime, they want to investigate you for, they can do that. 

f. Brewer v. Williams (this is the Nix v. Williams case-Christian burial speech violated the 6th amendment right to counsel)
i. There can be no doubt in the present case that judicial proceedings had been initiated against Williams before the start of the automobile ride from Davenport to Des Moines. A warrant had been issued for his arrest, he had been arraigned on that warrant before a judge in a Davenport courtroom, and he had been committed by the court to confinement in jail.

ii. The clear rule of Massiah is that once adversary proceedings have commenced against an individual, he has a right to legal representation when the government interrogates him.

g. What if the radio had given the Christian burial speech instead of the officers, and the officers just hired up the radio? 

i. Here, it is the radio that is getting the suspect to talk NOT the police. 

2. It is indistinguishable whether the suspect knew they were an undercover agent or not (Massiah didn’t know, Williams knew). The standard is whether the officers deliberately elicited information from the defendant. 
3. The Sixth Amendment Right to Counsel

a. Key distinction between the 5th and 6th amendment right to counsel is that the sixth amendment is offense specific. 

b. Texas v. Cobb

i. 6th Amendment right to counsel is specific to the offense. Once it attaches, police can question about uncharged crimes. 
ii. If there is a different offense, then that different offense requires proof of something the other does not. 

iii. How do you determine if an offense is the same offense as the charged offense?

1. Blackburger Test

a. For purposes of the Blackburger test, larceny and robbery is the same.  So if you are charged with larceny, then the govnt can’t ask you questions about a robbery.

b. Different offenses include bank robbery and armed robbery. Each one has a distinct element that has to be proved. If you have bank robbery, then you haven’t proved armed robbery. So different offenses.
c. Test: Each offense requires proof of the fact that the other does not. 

4. Impermissible Police Eliciting of Statements

a. When is there deliberate elicitation when the police use informants to gain statements from an accused after the initiation of judicial proceedings?

b. US v. Henry

i. Question: whether under the facts a govnt. agent deliberately elicited incriminating statements from henry within the meaning of Massiah. Three factors are important:

1. First, Nichols [informant] was acting under instructions as a paid informant for the Government; 

2. Second, Nichols was ostensibly no more than a fellow inmate of Henry; and 

3. Third, Henry [defendant] was in custody (but you don’t need to be in custody for the 6th amendment to apply, like Massiah) and under indictment at the time he was engaged in conversation by Nichols. 
4. Also, psychological affects

a. The Court of Appeals determined that on this record the incriminating conversations between Henry and Nichols were facilitated by Nichols’ conduct and apparent status as a person sharing a common plight. That Nichols had managed to gain the confidence of Henry, as the Court of Appeals determined, is confirmed by Henry’s request that Nichols assist him in his escape plans when Nichols was released from confinement

ii. He was not merely a passive listener. 

iii. It is quite a different matter when the Government uses undercover agents to obtain incriminating statements from persons not in custody but suspected of criminal activity prior to the time charges are filed.

1. 4th amendment doesn’t protect a wrongdoer’s misplaced belief that a person to whom he voluntarily confides his wrongdoing will not reveal it 

2. 5th amendment is not implicated as well because of the absence of compulsion

3. 6th amendment is a different story. 

a. The Massiah Court noted that if the Sixth Amendment “is to have any efficacy it must apply to indirect and surreptitious interrogations as well as those conducted in the jailhouse.” Conversations stimulated in a [jail house] circumstance may elicit info that an accused would not intentionally reveal to persons known to be govnt. agents. 
c. Kuhlmann v. Wilson (informant in jailhouse was okay b/c he was only listening)
i. The purpose of the informant placed in the jailcell with the defendant: Since the police had positive evidence of respondent’s participation, the purpose of placing Lee in the cell was to determine the identities of respondent’s confederates. Cullen instructed Lee not to ask respondent any questions, but simply to “keep his ears open” for the names of the other perpetrators.

ii. The primary concern of the Massiah line of decisions is secret interrogation by investigatory techniques that are the equivalent of direct police interrogation. Rather, the defendant must demonstrate that the police and their informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks.
1. Here, the state court found that Officer Cullen had instructed Lee only to listen to respondent for the purpose of determining the identities of the other participants in the robbery and murder. The police already had solid evidence of respondent’s participation. The court further found that Lee followed those instructions, that he “at no time asked any questions” of respondent concerning the pending charges, and that he “only listened” to respondent’s “spontaneous” and “unsolicited” statements.

	5th Amendment
	6th Amendment

	Custody (this is about coercion)
	No need for custody (this is about your right to counsel at any given moment, if arraigned -> 6th amendment right to counsel)

	Interrogation (not merely asking questions, we are focusing on the suspect here Inis, does the suspect feel coerced, reasonably likely to elicit info)
	Deliberate Elicitation (focusing on the government behavior)

	Stage of proceedings is irrelevant (only when you are in custodial interrogation)
	After Initiation of Judicial Proceedings (6th amendment doesn’t become active until adversarial proceedings begin)

	Not offense specific (if you invoke then questioning MUST cease
	Offense Specific (questioning must stop for that specific offense)


5. Waivers

a. The Sixth Amendment right to counsel can be waived. It must be a voluntary, knowing and intelligent waiver. 

b. Montejo v. Louisiana

i. Police may seek a knowing and voluntary waiver of a defendant's right to have counsel present during interactions with the police, even after the defendant's Sixth Amendment rights have attached and become operative.
ii. Does a waiver of the 5th amendment right to counsel simultaneously waive the 6th amendment right to counsel?

1. Yes, waive one you waive the other. Waive the 5th then you waive the 6th. The 5th amendment waiver does the trick, but waiving the 6th doesn’t mean you waive the 5th. You don’t have to consult with counsel before you validly waive. The scope of the waiver will be treated as just for that interaction, just that conversation. If they interrogate you tomorrow in custody, then they should re-warn.  It must be obtained before police-initialed questioning. 
2. 6th amendment is broader where once it attaches you have it, whether you are subjected to custodial interrogation or not. 

iii. Ethical question:

1. The code of ethics says that lawyers shouldn’t communicate with a party who they know is represented by counsel, so how are police allowed to do so?

a. The court said that the code doesn’t make investigating police officer into a lawyer. The police don’t work for the prosecution. 
6. When you invoke the 6th amendment (right to counsel after adversarial proceedings begun) don’t also invoke the 5th amendment (right to counsel present during interrogation, Miranda). This is b/c the 5th amendment right to counsel is much narrower and only applies in specific situations.  

7. Hypo: Bob was indicted for tax fraud in connection with a scheme to provide false receipts regarding donations of money and goods to non-profit organizations. Despite the indictment, police did not arrest Bob because they also suspected him of being involved in a child pornography distribution ring. Over 2 weeks, pursuant to a lawful warrant, the police tapped Bob’s phone and obtained incriminating statements about both the tax fraud scheme and the child pornography scheme. Child pornography charges were then added against Bob, and his incriminating statements were offered against him at trial. Bob objected. How should the court rule on the objection?

a. The court should sustain the objection as to all of Bob’s incriminating statements.

b. The Court should sustain the objection only as to Bob’s statements about the child pornography. (no lawful basis to exclude statements about the child porn) 
c. The Court should sustain the objection only as to Bob’s statements about the tax fraud scheme. We know 6th amendment right has attached to the tax fraud (no need for arrest, but adversarial proceedings have initiated (indictment) and sometimes you might get indicted and not even know it). But is it deliberately elicit information by using a wiretap? No. They are not making him talk by just listening in. 
d. The court should overrule the objection as to all of Bob’s incriminating statements. 
Chapter 5

Identification Procedures

1. There are two primary forms of identification procedures used during police investigations:

a. (1) lineups and showups occur when the police ask the witness, often the victim of the crime, to identify a particular person. In a lineup, police present a group of individuals and ask the witness if he or she can identify the person who committed the crime. In a showup, the witness is shown just one person, not a group, and asked if that is the person who committed the crime.
b. (2) Photo spreads. Police ask witnesses to look through a series of photographs and see if they can identify the person who they saw commit the crime. Sometimes this involves the witness being shown anywhere from five to ten photographs—essentially a photo lineup—and sometimes it involves the witness being given a book of photographs to examine.

2. Reliability factors:
a. Passage of time

b. Witness stress

c. Exposure duration 

d. Distance

e. Weapon focus

f. Cross-race bias

3. A key danger with both of these investigative techniques is police suggestiveness.

a. Resolution?

i. The Supreme Court has developed two constitutional protections in this area for suspects of a crime. 

1. Right to counsel in some identification situations-lineups that occur after indictments. 

2. Unnecessary suggestive identification procedures by police that lead to unreliable identifications violate due process. 

4. The Right to Counsel in Lineups

a. Post indictment lineups you have the right to counsel pursuant to 6th amendment. 
b. Pre-trial lineups are critical stage (this later gets limited to arraignment is the start of critical stage) of a criminal case against the accused (US v. Wade-but this later gets limited to post indictment). Therefore, the 6th amendment applies. This is motivated by a serious concern for the reliability of eyewitness IDs. 
c. US v. Wade (Wade rule applies only to line ups and show ups, not photo array-you don’t have a right to counsel for photo array)
i. We want D to have a right to fair trial, so some steps taken by the police might seriously violate that right. 
ii. Thus in the present context, where so many variables and pitfalls exist, the first line of defense must be the prevention of unfairness and the lessening of the hazards of eyewitness identification at the lineup itself. The trial which might determine the accused’s fate may well not be that in the courtroom but that at the pretrial confrontation, with the State aligned against the accused, the witness the sole jury, and the accused unprotected against the overreaching, intentional or unintentional, and with little or no effective appeal from the judgment there rendered by the witness— “that’s the man.”

iii. Since it appears that there is grave potential for prejudice, intentional or not, in the pretrial lineup, which may not be capable of reconstruction at trial, and since presence of counsel itself can often avert prejudice and assure a meaningful confrontation at trial, there can be little doubt that for Wade the post indictment lineup was a critical stage of the prosecution at which he was “as much entitled to such aid (of counsel) as at the trial itself.” Thus both Wade and his counsel should have been notified of the impending lineup, and counsel’s presence should have been a requisite to conduct of the lineup, absent an “intelligent waiver.”

iv. Test:

1. “[W]hether granting establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint.” Application of this test in the present context requires consideration of various factors: 
a. The prior opportunity to observe the alleged criminal act, 
b. The existence of any discrepancy between any pre-lineup description and the defendant’s actual description, 
c. Any identification prior to lineup of another person, 
d. The identification by picture of the defendant prior to the lineup, 
e. Failure to identify the defendant on a prior occasion, and 
f. The lapse of time between the alleged act and the lineup identification. It is also relevant to consider those facts which, despite the absence of counsel, are disclosed concerning the conduct of the lineup.

v. The ultimate inquiry is: is the in-court ID reliable? If so, we don’t want to exclude it. 

vi. If an out of court ID violated the constitution, must an in-court ID by the same witness be prohibited as fruit of the poisonous tree?

1. The court says that we must first give the Government the opportunity to establish by clear and convincing evidence that the in-court identifications were based upon observations of the suspect other than the lineup identification.
a. Think of the rape case from below, she was with her rapist for 15-30 minutes and could see him through the hallway light so that is the “independent source”. 
d. Ultimately, there are limits on Wade:
i. Timing

ii. Type of procedure

1. Only apply to show ups and line ups, no phot array. Ash 

5. Due Process Protection for Identification Procedures
a. Unnecessarily Suggestive Identification Procedures by Police Violate Due Process:
i. ID lineups must be fair, so they cant be unduly suggestive, BUT sometimes they are necessary under the circumstances. For example in Stovall v. Denno:
1. The victim was stabbed 11 times and needed lifesaving surgery, the police brought in the suspect to the hospital and had him say a few words for voice identification, the victim identified him as the one who stabbed her. The police and the victim also testified at trial and made an in-court identification of the suspect. 
2. “We hold that Wade and Gilbert affect only those cases and all future cases which involve confrontations for identification purposes conducted in the absence of counsel after this date.”

3. Court looked at the totality of the circumstances:
a. A claimed violated of due process of law in the conduct of a confrontation depends on the totality of the circumstances: here the victim was the only one in the world who could possibly exonerate the suspect. The hospital was not far from the courthouse and jail. No one knew how long the victim might live. She couldn’t physically visit the jail. The only feasible procedure was to take the suspect to the victim for identification. So even though the show up was unduly suggestive, it was necessary. 
4. Although the defendant had not been arraigned yet, if he was then his 6th amendment right to counsel would have attached and he would have needed his counsel present at the show up. However, this case is about DUE PROCESS, and not a 6th amendment violation. But if Stovall did bring a 6th amendment claim, then he would have won.  
ii. Foster v. California

1. Suspect charged and convicted with robbery. Co-conspirator was acquitted. The only witness to the crime was David. Court said this was violation of due process because when looking at totality of circumstances, the suggestive identification procedures were unnecessary and unduly and there was no exigent circumstances like in Stovall:

a. David brought in to view lineup, suspect was the tallest one in the room
b. David was allowed a one-on-one with the suspect (“the practice of showing suspects singly to persons for the purpose of identification and not part of a lineup has been widely condemned.”)
c. David said he still couldn’t confidently identify the suspect. He wasn’t sure.

d. A few days later, David brought again for second lineup, the suspect was the only repeat person in the lineup and David finally identified him  
b. Limits on the Ability of Courts to Find that Identification Procedures Violate Due Process

i. The court has rejected due process challenges to identification procedure on three major grounds:
1. Court has found that highly suggestive procedures do not violate due process because they were necessary
a. Simmons v. US (group photos that displayed the defendant in every single photo)
i. Must look at the totality of the circumstances:
1. “It is, first of all, apparent that the primary evil to be avoided is a very substantial likelihood of irreparable misidentification.”
ii. A serious felony was committed-the perpetrators were still at large
iii. The inconclusive clues that officers had led to the suspects
iv. Essential for the FBI agents to swiftly determine whether they were on the right track so that they could deploy their forces in Chicago and if necessary, alert the officials in other cities
v. There was little evidence that the photo procedure utilized led to misidentification:
1. The robbery took place in the afternoon in a well-lighted bank
2. Robbers wore no masks 
3. Five bank employees had seen the robber for up to five minutes and later identified him 
4. They were shown photographs only a day later while still fresh memory
5. At least 6 photographs were displayed to each witness
6. Each witness was alone when they saw the pictures 
7. No evidence that the witnesses were told anything about the progress of the investigation or that the FBI suggested which person was under suspicion 
8. There were two people prominently displayed in the pictures, Andrew and Simmons, yet Simmons was the only one who all five witnesses identified. 
vi. The initial identifications were later confirmed again by all five witnesses at trial in a subsequent viewing. And none of them displayed any doubt. 
2. If the witness has an independent source for the identification - such as other contacts with the suspect besides the police identification procedure

a. Neil v. Biggers (rape victim)
i. Doesn’t pick anyone during the show up or line up, even when they ask him to say something. 

ii. Factors to consider in evaluating the likelihood of misidentification include: 
1. The opportunity of the witness to view the criminal at the time of the crime, 
2. The witness’s degree of attention the accuracy of the witness’ prior description of the criminal, 
3. The level of certainty demonstrated by the witness at the confrontation, and 
4. The length of time between the crime and the confrontation.
iii. Here, the victim spent a considerable period of time with her assailant, up to half an hour. She was with him under adequate artificial light in her house and under a full moon outdoors, and at least twice, once in the house and later in the woods, faced him directly and intimately. She was no casual observer, but rather the victim of one of the most personally humiliating of all crimes. Her description to the police, which included the assailant’s approximate age, height, weight, complexion, skin texture, build, and voice, was more than ordinarily thorough. Even though there was a lapse of 7 months between the rape and the confrontation, the court said that the fact that she hadn’t made an ID of him in the past with any of the line ups, show ups, or photo arrays, because she resisted any suggestiveness in the past by officers. So she isn’t someone that is suggestible. Therefore, her ID was reliable. 
3. If the court concludes that there are sufficient indications of reliability
a. Manson v. Brathwaite (undercover officer, drug deal, although it was unduly suggestive to put just one picture and have the undercover officer ID based on that, it was still reliable)
i. Using same factors as mentioned above:
1. The opportunity to view:
a. The undercover officer was able to view the suspect over a couple of minutes; the officer looked directly at the suspect, it was near sunset, not dark enough, there was natural light still flowing in and he was only two feet away from the suspect.
2. The degree of attention:
a. The officer was trained to observe criminals and closely observed the suspect. 
3. The accuracy of the description:
a. The description he gave was so detailed and accurate that it enabled another officer to recognize the suspect and retrieve a photo of him who the undercover officer immediately ID.
4. The level of witness certainty in the identification:
a. The officer was certain 
5. The length of time lapsing between the crime and the identification:
a. Only 2 days elapsed between the interaction and the review of the photo. 
c. Requirement that Police be involved in Creating the Suggestive Identification Procedure
i. Due process if violated only if the police are involved in creating the suggestive identification procedure.
1. Perry v. New Hampshire (parking lot break in, Perry found holding baseball bat and stereo, cops talk to someone else, the person points out the window and says that’s him right there)
a. The constitution doesn’t bar unreliable identifications if they are not arranged by state actors. 
b. Here, the identification was not orchestrated by the officers. We also don’t have bad behavior by the cops here. 
c. There are also other safeguards for unreliable pretrial identifications:
i. Defendant’s Sixth Amendment right to confront the eyewitness

ii. Sixth Amendment right to effective assistance of counsel who may cross examine the witness
iii. Jury instructions that caution their consideration of eyewitness identifications 
iv. State and federal rules that trial judges may exclude evidence if its prejudice substantially outweighs its probative value.
Review

Summary of ID rights

1. 6th amendment right to counsel:
a. Only after formal charges, only for trial-like identifications (e.g., lineups and show ups, not photo arrays)

i. Exclusion of out-of-court identification if right violated 

ii. In-court identification admissible if not tainted by unconstitutional identification. 

2. Due Process:
Confessions:

1. Due process challenge

2. Miranda challenge

3. 6th amendment challenge

a. Right to counsel attaches and they deliberately elicited outside of that.

4. Fruit of the 4th amendment violation

Due Process & Interrogations

1. Involuntary: broke defendant’s free will

2. Totality of the circumstances

a. Some deception allowed

5th amendment (self-incrimination)
1. Custody + interrogation = warnings

2. Invocation: must be clear, unambiguous

a. If right to silent, police can reinitiate after scrupulously honor

b. If right to counsel, police can reinitiate after break in custody of 14+ days. Edwards; Shatzer. 
Miranda Exceptions

1. Impeachment

2. Public safety/emergencies

3. Booking statements

4. Attenuated confession (unless poisonous tree=deliberately unwarned confession (Siebert)
5. Undercover activity

6th amendment & Confessions

1. Attaches after initiation of judicial proceedings (formal charges; arraignment indictment)

2. Once it attaches

Exam Tip: Values that it serves -> dignity, freedom, liberty. Throw these in the essay. 

Expectation of Privacy





Prison





Probation





Parole





arrest





Conviction





5th amendment priv. compelled (custodial)





Not in custody
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