Copyright Outline
Definition

1. The right to control the copy. 

2. Copyright was a legal response to the printing press and technology.

3. Copyright is an intervention in the marketplace. It is a regulatory system that intervenes in the marketplace and establishes property rights. 

4. 2 fundamentals:

a. (1) Fundamentally a consequentialist law

i. We encourage development

ii. Economic policy

iii. Cultural policy

b. (2) Clear subtext of justice and fairness

i. What is just, what is fair for these people 

5. A distinguishing characteristic of intellectual property is its public good aspect. What is a public good?

a. A good that is Nonrivolous consumption.

i. Example:

1. Starbucks coffee is a rivolous good. You can drink it, or I can drink it, but we both can’t drink it. 

2. Nonrivolous good that can be consumed by multiple people but w/o any adverse impact on anyone. 

a. National security.

b. There is no proper price for nonrivolous goods. It should be zero or near zero. But that is when we have it in existence. 

§ 106 Exclusive Rights in Copyrighted Works (pg. 611)

6. (1) The right of reproduction 

7. (2) 

8. (3) exclusive right to distribute the works 

9. Does make a difference the fact that it’s based on facts. 

10. As long as Ben is simply playing the audio book in the car (i.e. not public) there is no violation of copyright. If it is in public then there is a violation of copyright. 

Why do we need distribution right separate from reproduction right?

Example:

1. Photograph on cover of book

a. Issue if they use it w/o permission? YES

b. It is a picture of a sculpture so that is also subject to copyright.  If they took the picture w/o your permission? Probably an issue. 

c. What if someone makes a duplicate of the sculpture? 
§ 102 Subject Matter of Copyright: In General

1. (a) Copyright protection subsists in accordance with this title, in original works of authorship fixed in any tangible medium of expression (originality requirement and fixation requirement), now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. Works of authorship include the following:

a. (1) Literary works;

i. Books

b. (2) Musical works, including any accompanying words;

i. Song

c. (3) Dramatic works, including any accompanying music;

i. Hamilton

d. (4) Pantomimes and choreographic works;

i. Famous dance

e. (5) Pictorial, graphic and sculptural works

i. Paintings 

f. (6) Motion pictures and other audiovisual works;

i. Movies 

1. Black Panther (derivative work b/c based on the comic)

g. (7) Sound recordings and
h. (8) Architectural works

i. Loyola campus

Original 1790 Act

Various 1800s amendments 

1909 Copyright Act

1. Complete and thorough overhaul of the copyright law. 

2. Became outdated
*1976 Copyright Act (this is what we will be looking at)
1998 DMCA 

1. Digital millennium copyright act
2. 2 pieces of legislation
2018 Music Modernization Act and Marrakesh Implementation
General Principles

1. Bleistein v. Donaldson Lithographing Co.

a. The plaintiff was hired to design and produce chromolithographs to produce posters used as advertisements for a circus. The designs depicted acts that spectators could expect to see at the circus, including ballet and bicycle performances. The plaintiffs alleged that the defendants copied the chromolithographs without permission, and thus, the plaintiff brought a copyright infringement suit to recover damages. The circuit court found for the defendant, holding that the chromolithographs were not protectable works under copyright law. The court of appeals upheld the decision, and the plaintiff appealed to the United States Supreme Court.
b. Others are free to copy the original but are not free to copy the copy (the first version of the original). An illustration designed and produced for use as an advertisement is not precluded from copyright protection solely on the basis of its commercial nature.
i. The copy is the personal reaction of an individual upon nature. Personality always contains something unique, it expresses its singularity even in handwriting. 

c. An illustration designed and produced for use as an advertisement is not precluded from copyright protection just because of its commercial nature. The Copyright Clause of the Constitution grants protection to authors of the useful arts, and the courts should not pass judgment on what constitutes art for purposes of this protection. The fact that a picture or illustration is used as an advertisement and serves a commercial purpose has no independent bearing on whether the work otherwise satisfies the criteria for copyright protection. Copyright protection is not reserved exclusively for works of fine art, and works possessing broad public appeal are entitled to the same legal protection. 
d. In this case, the chromolithographs included original design elements and details authored by the plaintiff and were accordingly entitled to copyright protection as pictorial illustrations. As a result, the defendant infringed the plaintiff’s copyright when its employees made unauthorized copies of the chromolithographs. The judgment of the court of appeals is reversed, and the case is remanded for a new trial.

Copyright in general

1. The two fundamental criteria of copyright protection
a. (1) Originality 

i. Feist Publications v. Rural Telephone Service

1. “To qualify for copyright protection a work must be original to the author...original as the term is used in copyright means only that the work was independently created by the author and that it possesses at least some minimal degree of creativity” 

a. The requisite level of creativity is extremely low -> even a slight amount will suffice. 
b. Originality doesn’t signify novelty, a work may be original even though it closely resembles other works so long as the similarity is fortuitous, not the result of copying.

2. Originality is twofold: (1) independent creation; (2) some minimal degree of creativity

ii. Sheldon v. Metro-Goldwyn Pictures Corp.

1. “Borrowed the work must indeed not be, for a plagiarist is not himself pro tanto an ‘author’” 

a. On occasion a court will conclude or suggest that material claimed to be infringed is uncopyrightable because it is copied from others. 

i. Ex. Plaintiff, a t-shirt maker and seller had copied from others her slogan “someone went to Boston and got me this shirt”

iii. Magic Marketing v. Mailing services of Pittsburgh (mailing envelopes with wording lack originality & creativity)
1. Plaintiff, Magic Marketing Inc., was a corporation designing and marketing mass mailing advertising campaigns for business. In December 1983, plaintiff and defendant, Mailing Services of Pittsburgh, Inc., entered into a contract whereby Mailing Services agreed to supply certain letters, forms and envelopes to plaintiff. Mailing Services subcontracted a portion of the printing work to American Paper. Plaintiff alleged that it held a valid copyright in the relevant letters, forms and envelopes. According to plaintiff, Mailing Services infringed its copyright by selling copies of the materials to other customers. Plaintiff further complained that American Paper manufactured and supplied infringing copies of the letters, forms, and envelopes with knowledge of plaintiff’s copyright, thereby plaintiff sued both defendants, Mailing Services and American Paper, for copyright infringement. American Paper moved for summary judgment, arguing the envelopes lacked the level of originality to warrant copyright protection. 

2. Court said: The test for originality is a low threshold, the author must contribute more than a trivial variation of a previous work, i.e. the work must be recognizably his own. List of works not subject to copyright on pg. 105 (usually not protected b/c not enough originality). Not original and not copyrightable, the words are more like an ingredient list and directions. 

3. Copyright protection in the US arises immediately as a matter of fixation of the original expression. 

a. As soon as you write your bad poem on a piece of paper, it is protected by copyright. 

b. But certain damages are only available to you if you register it as a copyright with the copyright office. 

iv. Words and short phrases doctrine (usually not protected b/c not enough originality):

1. These are not usually copyrightable

a. Example:

i. Amazon not liable merely for posting titles of plaintiff’s books on its site, titles are not protectable. 

2. BUT sometimes distinctive sounds are copyrightable

a. Example:

i. Tin Pan Apple v. Miller Brewing: the words “Hugga-Hugga” and “Brr” were discrete elements of a rap song, they are more complex than a single drumbeat, and in that complexity lies the fruit of creativity. 

v. I.C. v. Delta Galil (t-shirt design contest-originality in arrangement)
1. “An artist may protect the way she has selected, coordinated and arranged the elements of her work” 

2. Although the selection and arrangement of these elements may have only required a modest amount of creativity, that is all that is needed for a plaintiff to survive a motion to dismiss. 

b. (2) Fixation in tangible form

i. § 101 – Definitions: (put into an enduring form). 
1. A work is “fixed” in a tangible medium of expression when its embodiment in a copy or phone record, by or under the authority of the author is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration. A work consisting of sounds, images, or both, that are being transmitted, is “fixed” for purposes of this title if a fixation of the work is being made simultaneously with its transmission. 

2. “Copies” are material objects, other than phone records, in which a work is fixed by any method now known or later developed and from which the work can be perceived, reproduced, or otherwise communicated either directly or with the aid of a machine or device. 

3. “Phone records” are material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed, and from which the sounds can be perceived, reproduced, or otherwise communicated. 

ii. The fixation is sufficient when a work is fixed in a tangible medium of expression where the medium may be one now known or later developed and that the fixation is sufficient if the work can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. 
iii. Images on a tv screen would not be sufficient. To address this problem, choosing which cameras to stream, and how close the cameras should be and basically your work product, that is protected by copyright. So the rule is if it is simultaneously streamed then we will consider it fixed. 
iv. Problems on pg. 111
v. (1) this would be fixed and intangible, this is stored somewhere
vi. (3) this would be fixed and intangible. If a classroom lecture is being recorded then it is subject to copyright, if it is not, then no. 
Derivative Works

1. § 101 -> Definitions
a. A derivative work is based upon one or more preexisting works (but has its own originality, which makes it different than the original work), such as translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgement, condensation, or any other form in which a work may be recast, transformed, or adapted. A work consisting of editorial revisions annotations, elaborations, or other modification which, as a whole represent an original work of authorship, is a derivative work. Two types of derivative works:
i. Derivative work on public domain

ii. Derivative work based on copyright
2. What does it mean to “recast, transform or adapt ... one or more preexisting works”?

a. Sherry Mfg v. Towel King

i. Plaintiff marketed towels bearing the design of palm trees at the water’s edge w/o copyright notice. It later changed the design slightly and put a copyright notice. The trial court noted the differences: the surface of the seawater was painted differently, the amount of sand was increased, the clouds were shaped differently. The court held that the majority of those distinguishing details are so minor that they are virtually unnoticeable upon a cursory comparison of the two towels. Plus the primary purpose of making the changes in the towel, was to make the work copyrightable, and to make it more aesthetically appealing. 

b. Ets Hokin v. Skyy Vodka (vodka bottle photograph)
i. Photographer hired to take shots of the vodka bottle, when the defendant didn’t like the pictures, they hired another photographer who took nearly denticle pictures. The plaintiff sued, but the court held that the pictures were not copyrightable because, the bottle was a useful article lacking in any separable pictorial or sculptural elements. It was not based on preexisting work, therefore it was not a derivative work. 

c. Bridgeman Art Library v. Corel Corp.

3. § 103(a) -> bars copyright protection for any part of the derivative work in which such preexisting material has been used unlawfully. 
a. Miniscule variations is not enough, when it is concerning something that is in the public domain. 

b. Example:
i. Palladium Music v. EatSleepMusic -> Palladium recorded karaoke versions of songs w/o obtaining the correct licensing to do so. When EatSleepMusic distributed the recordings w/o authorization online, Palladium sued for copyright infringement, but the court said there was no copyright b/c Palladium had no copyright in its unauthorized adaptions. 
c. Counter Example:
i. Keeling v. Hars -> The issue was whether an unauthorized derivative work that makes “fair use” of its source material may itself be protected by copyright under § 103 for her original contributions. PBL started making parodies about the movie Point Break, just like funny skits (like SNL). They added jokes, props exaggerated staging e.g. the copyright act provides that derivative works are entitles to “independent” copyright protection, separate from any copyright in the preexisting material (§ 103(b)). Exception to 103(a) rule -> If a work employs preexisting copyrighted material lawfully-as in the case of fair use-nothing in the statute prohibits the extension of the “independent” copyright protection promised in 103. 

1. In other words: An unauthorized but lawful fair use employing preexisting copyrighted material may itself merit copyright protection. BUT it’s not the fact of fair use that provides the copyright protection, it is the originality of the derivative work that makes it protectable and fair use only serves to make it lawful. 
4. § 103(b) “copyright in a ... derivative work extends only yo the material contributed by the author of such work, as distinguished from preexisting material employed in the work and doesn’t imply any copyright in the preexisting material.”
a. Example:
i. Cooley v. Penguin Group

1. Infringement claim concerning photographs of sculpture. NG commissioned Cooley to make the sculpture and Psihoyos to be the photographer. Cooley learned that P was licensing the photos to other publishers. To what extent did P have a copyright in the photos not the sculptures to give him the right to license. The court assumed that the photos reflect some sort of originality, but that doesn’t mean that he gets the unrestricted use and right to license them. No matter what P uses the photos for, they would infringe on the right of C. so therefore this was an infringement. 
5. Originality in Derivative Works:

a. Batlin & Son v. Snyder (Uncle Sam banks)
i. There were two Uncle Sam banks -> one plastic one made under Snyder’s copyright and one iron mechanical bank which was a reproduction of the original public domain Uncle Sam bank. The court said that the Snyder bank was extremely similar to the original cast iron one. The appearance, the number of stripes on the trousers, buttons on the coat i.e. in order to obtain a copyright upon a reproduction of work of art that work must contain some substantial, not merely trivial originality.
b. Durham Industries, Inc. v. Tomy Corp. 

i. Tomy’s authorized wind up plastic figures based upon Disney characters Mickey mouse, Donald Duck and Pluto, which were admittedly copied by Durham w/o consent. The court found that the three tomy figures were instantly identifiable as embodiments of the Disney characters in yet another form. You can’t satisfy the requirement of originality by reproducing a work of art in a different medium or by the demonstration of some physical as opposed to artistic skill. 

c. Eden Toys, inc. v. Florelee

i. Eden had an authorized derivation of an earlier drawing of Paddington Bear. The court said that “even a work having the same aesthetic appeal as an underlying work such as to constitute an infringement if unauthorized, might incorporate non-trivial contributions to the underlying work and this be copyrightable if authorized.” 
1. A is in the public domain

2. B is copyrighted

3. C is like the Batlin situation 

4. B sues C. 

d. Gracen v. Bradford

i. P prepared an authorized painting of Judy Garland portraying Dorothy from the Wizard of Oz. This was done for a contest that would lead to production of a series of collectors plates. She couldn’t come to terms with Bradford so the job went to Auckland, but Auckland copied Gracen’s painting. 
ii. The court found that her painting lacked originality for copyright bc it was based on stills from the movie. The court analogized this to a painter who makes immaterial modifications in a reproduction of the mona lisa, but then sues someone else who also copies the mona lisa. 
1. There is no cause of action here bc the reproduction is so similar to the original. In other words, if the difference between As and Bs reproduction will also be slight so that if B had access to As reproductions the trier of fact will be hard pressed to decide whether B was copying A or copying the Mona Lisa itself. 

iii. For you to have a copyright in a derivative work, based on an original, you have to have the permission of the original owner to make the derivative work. 

iv. There needs to be a sufficiently gross difference. 

e. Schrock v. Learning Curve (7th Circuit repudiated Gracen’s requirement of a higher standard of originality for derivative works.) 

i. P photographer alleged that the producer of the Thomas the Tank Engine Toys had exceeded its license to reproduce and distribute plaintiff’s photographs of the toys. 

1. Schrock went from 3d toy and made it to a 2d photograph, and thus this was a minimal characteristic of creativity. In Gracen, this was not the case, she took 2d to 2d. 

6. The requirement of originality and the protection of photographs

a. Burrow-Giles Lithographic Co. v. Sarony (photographs are protected)
i. Napoleon Sarony was a photographer. One of his photographs was a portrait of Oscar Wilde, entitled Oscar Wilde No. 18. Sarony arranged all aspects of the photograph, from the background to the clothing, pose, and expression of the subject. Burrow-Giles Lithographic Company reproduced Oscar Wilde No. 18 without Sarony’s permission. Sarony brought suit against Burrow-Giles, alleging that Burrow-Giles had violated Sarony’s copyright of the photograph under section 4952 of the Revised Statutes of the United States (Revised Statutes), which protected photographs with works such as musical compositions, engravings, and paintings. The Southern District of New York found for Sarony. 
ii. With photography if you can prove that you cross that low threshold of originality, then you can have a copyright. 

b. Leigh v. Warner Bros
i. When you buy the original from the artist, under copyright law we assume that the copyright on the original stays with the artist, it doesn’t transfer with the new owner. 
ii. Rule for copyright infringement:
1. To establish copyright infringement, two elements must be proved: ownership of a valid copyright and copying of constituent elements of the work that are original.
iii. Copyrightable elemtns:
1. The copyrightable elements include the photographer's selection of background, lights, shading, positioning of subject, and timing.
7. Expressions Not Ideas

a. Copyright protects expression not ideas. 

b. § 102(b) (here’s the stuff you never protect)
i. In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work. 

c. Copyright doesn’t preclude others from using the ideas or information revealed by the author’s work. 

d. Baker v. Seldon

i. Charles Selden obtained a copyright for his book, “Selden’s Condensed Ledger, or Book-keeping Simplified.” The book described Selden’s system of book-keeping and also contained illustrated examples of the system. The examples consisted of “form or blanks, consisting of ruled lines, and headings, illustrating the system.” Selden brought suit against Baker for copyright infringement on account of Baker reproducing the illustrated examples of the system.
ii. Selden’s copyright of his book protects the description of his book-keeping system, but it does not protect the illustrated examples of that system contained in the book. There is an important difference between the book and the visual examples of Selden’s book-keeping system contained in the book.
iii. The merger doctrine
1. Sometimes there ar elements in the expression cant be accessed 

e. Situation Management Systems v. ASP Consulting

f. Bikram’s Yoga College of India v. Evolation Yoga

i. Drawing on hundreds of yoga poses that he had learned in his childhood, Choudhury selected 26 poses and 2 breathing exercises that he arranged into a special order called the Sequence. Choudhury began teaching 90-minute classes in a room set to 105 degrees using the Sequence and a specific series of instructions called the Dialogue. Choudhury published and copyrighted a book describing the Sequence’s poses and breathing exercises. Many years later, Choudhury registered the poses and breathing exercises contained in his book as a compilation with the U.S. Copyright Office. Choudhury also offered a course to train people who wished to become teachers. Mark Drost and Zefea Samson took Choudhury’s training course. After completing the course, Drost and Samson opened Evolation Yoga, LLC (Evolation) (defendant). Evolation offered a hot-yoga course that utilized 26 poses and 2 breathing exercises over the course of 90 minutes. Choudhury sued Evolation for copyright infringement, alleging that the Sequence was protected through his book’s copyright or, in the alternative, protected through his compilation’s copyright. Evolation moved for summary judgment. The district court held that the Sequence was a collection of facts and ideas and, for that reason, could not be copyrighted. The district court granted summary judgment to Evolation.
g. Morrissey v. Procter & Gamble

i. Morrissey (plaintiff) owned the copyright to a set of rules for how to enter a sweepstakes contest. The rules were fairly basic, containing instructions such as where contestants should write their personal information (i.e., name, address, etc.) and what to do if they did not have a social security number. Procter & Gamble (defendant) held a similar contest and printed rules that were very similar to those that Morrissey had copyrighted. Morrissey brought suit for copyright infringement. The district court awarded Procter & Gamble summary judgment. Morrissey appealed.
ii. Modern view of merger doctrine:

1. When there is a very narrow range of ways to express an idea, then those expressions can’t be protected. 

h. Lotus Development v. Borland International
i. Lotus Development Corp. (Lotus) developed a computer menu command hierarchy that allowed users to operate Lotus’s computer spreadsheet program, called Lotus 1-2-3. Specifically, the hierarchy allowed users to enter a command, such as “copy” or “print,” and the program would carry out the corresponding function. It was not possible to operate Lotus 1-2-3 without the hierarchy. Borland International (Borland) (defendant) copied Lotus’s menu command hierarchy to create its own computer program. Lotus brought suit against Borland for copyright infringement. The United States District Court for the District of Massachusetts (District Court) held that Borland infringed on Lotus’s copyright because Lotus’s command terms could be easily be altered (i.e., “quit” could easily be called “exit) with no change in functionality. As a result, according to the District Court, Lotus’s arrangement and naming of its menu tree was copyrightable. Borland appealed.
ii. Concurrence by Boudin
1. Computer programs implicate utility and thus the copyright analysis should be conducted more similarly to the analysis of patentability. And patentability is analyzed with the understanding that additional protections could have consequences regarding the protection of the public’s ability to perform work in the most efficient ways. The court’s rationale is defensible, but it may be that this is an issue best left to Congress to decide the proper solution over the long term.
i. Mitel Inc. v. Iqtel
8. Facts and Compilations

a. § 101 Definitions

i. A compilation is a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship. The term “compilation” includes collective works. 
b. § 103 Subject matter of Copyright: Compilations and Derivative Works
c. Feist Publications v. Rural Telephone Service

i. Rural Telephone Service published a phonebook which lists the names of its subscribers alphabetically in its white pages. Feist Publications distributed a similar phonebook although covering a larger geographical area. Rural obtained the information for its white pages directly from its subscribers. In order to obtain its white pages listings, Feist contacted Rural and other phone companies offering to pay to use their white pages listings. Rural denied Feist permission to use its listings because the two companies compete for advertising revenue. However, Feist used Rural’s listings anyway, without its permission. When Rural found out, it sued Feist for copyright infringement.
ii. Ct says:
1. Facts are not subject to copyright. You discover facts but you don’t create them (pg. 139). BUT you can copyright factual compilations. As long as the selection, or arrangement are original. But still no matter how original the format/selection/arrangement the facts themselves do not become original through association. 
d. Rockford Map Publishers v. Directory Service Co
i. Rockford Map Publishers, Inc. (plaintiff) created plat maps delineating parcels of land. Rockford began with aerial photographs produced by the Department of Agriculture, tracing topographical data from the photographs. Next, Rockford drew in municipal boundaries. Finally, Rockford researched individual parcel boundaries by looking at the legal descriptions in each deed. Based on these descriptions, Rockford drew in the metes and bounds of each lot. Directory Service Company (defendant) used Rockford’s maps as a template for its own maps. Directory copied Rockford’s map and then made any corrections it deemed necessary. Rockford brought suit for copyright infringement. The district court ruled in Rockford’s favor. Directory appealed, arguing that Rockford’s maps were not copyrightable.
e. Factual Narrative’s
i. Nash v. CBS

1. Jay Nash wrote four non-fiction books about the gangster John Dillinger. Dillinger was killed by the Federal Bureau of Investigation in 1934 outside of a theater in Chicago. Nash’s research led him to postulate that Dillinger’s body double had been killed rather than Dillinger, and that Dillinger had secretly relocated to San Diego where he lived incognito to old age. CBS, Inc. (CBS) (defendant) aired an episode of its crime series Simon and Simon entitled “The Dillinger Print.” “The Dillinger Print” incorporated many details and theories from Nash’s books, including Dillinger’s possible resettlement in San Diego. However, “The Dillinger Print” did not directly use any words or sentences from Nash’s books. Nash sued CBS for copyright infringement of Nash’s four books describing his theories on Dillinger’s escape. CBS moved for summary judgment. The district court granted CBS’s motion for summary judgment, finding that Nash’s copyright extended to his presentation and exposition of historical events, but not to the historical events themselves. Nash appealed.
ii. Wainright Securities v. Wall Street Transcript 

1. Wallsteet article went too far and copied verbatim. 
a. You can have subjective judgment:
i. Sell apple, its bad apple. And we estimate they will make XX. Then the copying could be the first part but not the second, about estimation. 
f. Compilations
i. Work formed by the collection and assembling of preexisting materials of data. This implies that the assemblage of the items must have some coherence, that the items bear some relationship to each other as components of a larger work. 
ii. Atari Games Corp. v. Oman

iii. CCC Info

1. Maclean Hunter Market Reports, Inc. published a used-car valuation compilation entitled Automobile Red Book – Official Used Car Valuations (the Red Book). The Red Book was published in hard copy eight times a year, with four different versions available based on location in the United States. Each edition used factors weighed by the Maclean editors using independent judgment, such as year, mileage, and location, to predict prices for specific model years of featured vehicles in the coming six weeks. CCC Information Services, Inc. (CCC) (plaintiff) appropriated the information in the Red Book to create a computer database that used information from the Red Book and another similar compilation, the Blue Book, to provide vehicle valuation to its subscribers. CCC brought an action for declaratory judgment that it did not infringe on a copyright held by Maclean, and Maclean submitted a counterclaim alleging that infringement had occurred. The district court granted summary judgment in favor of CCC. Maclean appealed.
a. Merger doctrine:
i. It is also well established that, in order to protect the immunity of ideas from private ownership, when the expression is essential to the statement of idea the expression will also be unprotected so as to insure free public access to the discussion of the idea. 
9. Problem of applied art

a. Useful article problem example:
i. Dorothy plate
1. No problem. Plate will still function w/o the Dorothy design. 
ii. Uncle sam bank 
1. Useful article problem. Aesthetic design somehow merged with the useful article.
iii. Maple syrup bottle in the shape of a leaf.
1. The sculpture (shape of the leaf) is the bottle. So the design and useful article is merged. 
b. Mazer v. Stein

i. The statute remains copyrightable even after it has been incorporated into a useful article-the lamp. 
c. § 113 Scope of exclusive rights in pictorial, graphic, and sculptural works 
i. 113(b)
ii. 113(c)
d. Star Athletica

i. Varsity Brands, Inc. (Varsity) (plaintiff) sold cheerleading uniforms with varying combinations of chevrons, stripes, and color-blocking. Varsity obtained copyrights for several of its uniform designs. Star Athletica, LLC (Star) (defendant) sold cheerleading uniforms that resembled some of Varsity’s copyrighted designs. Varsity sued Star for copyright infringement. Star moved for summary judgment, arguing that Varsity’s copyrights were invalid because designs on useful articles, like cheerleading uniforms, are not copyrightable. The district court held that a cheerleading uniform would not be identifiable as a cheerleading uniform without the types of designs that Varsity claimed were copyrighted, making the uniform’s design inseparable from the uniform’s function. Based on this, the district court agreed the uniforms were useful articles and granted Star’s motion for summary judgment. Varsity appealed.
1. A design must be separable from the useful article on which it appears to receive copyright protection. The Copyright Act, 17 U.S.C. § 102(a), allows many types of artistic works, like pictures and sculptures, to be copyrighted. However, the Copyright Act does not allow someone to copyright a design on a useful article unless the design can both be identified separately from and exist independently of the underlying useful item. For two-dimensional items, a design may be conceptually separable from the useful article even if it is not physically removable from the useful article. A design is conceptually separable if it can exist on its own without the useful aspects of the underlying item. In this case, cheerleading uniforms are useful articles that are designed to provide coverage, wicking, and flexible movement to cheerleaders. For Varsity’s design copyrights to be valid, the designs must be separable from the uniforms themselves. For the most part, it is not possible to physically separate Varsity’s chevrons, stripes, and color-blocking from the cheerleading uniforms. However, if the uniforms did not bear Varsity’s designs, the uniforms would still be functional because they would still cover, wick, and provide flexible movement to cheerleaders. Varsity’s designs are, then, conceptually separable from the cheerleading uniforms themselves. For this reason, Varsity’s copyrights for its designs on cheerleading uniforms are valid. The district court erred in granting Star’s motion for summary judgment. The ruling is reversed, and the case is remanded.
2. An artistic feature that would be eligible for copyright protection on its own cannot lose that protection simply because it was first created as a feature of the design of a useful article, even if it makes that article more useful.
10. Characters
a. 2 questions to always ask when it comes to characters:

i. (1) Is the work protected by copyright law and
ii. (2) Is the character a protected element of the work?

b. Nichols v. Universal
c. Warner Bro v. Columbia broadcasting
d. Anderson v. Stallone
i. After hearing Sylvester Stallone publicly describe his ideas for a Rocky IV movie, Timothy Anderson wrote a script for Rocky IV. The script used the characters from the Rocky series without Stallone’s permission. Anderson met with MGM and gave the company his script, although the parties never formally agreed to use Anderson’s script for the movie. Stallone subsequently finished his own script for Rocky IV and made the movie. Anderson brought suit for copyright infringement. Stallone moved for summary judgment.
ii. If movie title is the character being named, then good argument that it is the story being told. 
e. Metro Goldwyn
f. DC Comics
Computer associates 

1. Gives us this three-part test/framework for assessing claims of infringement of computer software where claim is non-literal copying (this is an elaboration of the second step of Arnstein-how to conduct substantial similarity when dealing with computer algorithms, when claim is non literal copying) 
a. Abstraction

i. This process begins with the code and ends with an articulation of the program’s ultimate function. 

b. Filtration

i. Filtering the stuff that you see at different levels that you decide is not protectable. Like ideas. Anything that is expression or like an expression we keep. But we take out anything that is original that is within the public domain. 

c. Comparison 

i. Then you compare to the D software, and see if there is the same expression. Using substantial similarity test. 

ii. No mention of lay person here, even though substantial similarity is all about the lay person, it is a lot more complicated here when we are talking about computer software. 

iii. Maybe there is some similarity, but not substantial, then it is De Minimus Doctrine - Ringgold case 
1. Can copy some

2. It is not a defense yet, but in fair use it is a defense.

Steinberg (analysis of substantial similarity)
1. The first step in Arnstein:
a. Is copying established? Yes. 

i. We have direct evidence -> Kevin Nolan said he referenced it, and has it hanging in his office. 

ii. We also have circumstantial -> access. 

iii. Go through comprehensive v. fragmental similarity on exam!

Fixation in Digital Media

1. If you can prove that is it truly transient then the thing in the RAM is not a copy but if there for a longer period of time, where human who is using the electroni device can call up the file, look at it, and use it, then it is going to count as copy. 
2. Page 812. 

3. We can liability under right of distributon w/o proving violation of right of reproduction 

Sound recordings have a limited right in 106(6), right to performance of digital audio performance. They are also subjected to different standard of infringement. Different reproduction standard. 

Music compositions have all the normal 106 rights. But they are subject to historic compulsory licensing, and new digital blanket licensing. 

	
	CD Vinyl
	Digital Download
	Concert Hall
	Terrestrial Radio
	Streaming -interactive
	Streaming -noninteractive (like radio station, or any streamer)

	Music composition
(the music publisher owns the music composition) 
	
	
	
	
	
	

	Repro


	X

-§ 115 compulsory license
	X

-Treated as phonorecords

-§ 115
	N/A
	N/A
	-X

-New § 115 (MLC)
	-N/A

	Distrib
	X

-§ 115 compulsory license
	X

-Treated as phonorecords

-§ 115
	N/A
	N/A
	X

-New § 115 (MLC)
	-N/A

	Public performance
	N/A
	
	X

-performing rights organizations (like ASCAP)
	X

- PROS

· 
	X

-Performing rights organizations 
	X

-Performing rights organizations

	Sound recording
	
	
	
	You don’t have to pay the sound recording operator 
	
	

	Repro
	X
	X
	N/A
	N/A
	
	

	Distrib
	X
	X
	N/A
	N/A
	
	

	Public performance
	
	
	No
	No
	X*
	X*


· Streaming is both copying and public performance 

· Can’t get compulsory license on the musical composition on the same sound recording, unless you have permission from the owner. It is intended for new artists. 

· 115 is designed for the musician who wants to cover a song or album

· What about streaming services?

· The MCLA can give Spotify a blanket license. 

· Crucially, the MLC will offer a blanket license similar to that offered by PROs like ASCAP and BMI. MMA § 102(a)(4) (codified at 17 U.S.C. § 115(d)(1). Streaming services will be able to pay one fee to obtain mechanical licenses for every musical work administered by the MLC, and the MLC will sort out the distribution of those receipts to copyright owners – including identifying the correct owners. Streaming services will have to pay royalties whether or not the owners can currently be found. If the owners can’t be found within three years after the payment is made, the MLC will be able to distribute that money proportionally among copyright owners registered with the MLC.

· * This gets complicated because there are Categories of exempt digital audio transmissions

· Traditional terrestrial radio transmissions that go digital ... they don’t pay
· Background music services

· Transmissions that are intra business

· Like music played within Disneyland 

· Non interactive services

· Compulsory sound exemption

Fair Use

1. Its non-transformative, highly transformative, somewhat transformative. There are degrees to “transformative.” This is for the first factor. 
