CONTRACTS OUTLINE
1. INTRODUCTION

Contract law derived largely from common law.

a. What is a Contract?

i. Voluntary oral or written agreement between two or more persons.
1. Must be a consensual agreement
2. Enforces the policy/belief that we have free will & wouldn’t want court to enforce something personal without autonomy  
ii. An Exchange Relationship
1. Belief that law should facilitate economic exchange
iii. At least one promise
1. Not instantaneous transactions (instant sale of goods)
2. Promise is an undertaking to act or refrain from acting in a specified way at some future time.
3. Promise can be clear – an express promise. Or implied – inferred from conduct or other circumstances of the transaction. 
4. Since there only needs to be one action, an exchange relationship exists if one party makes a promise of future action in exchange for an instantaneous performance by the other. 
iv. Enforceability 
1. More often courts give monetary damages more than forced compulsion (specific performance).  
b. Public Policies underlying the law of contract 
i. Freedom of Contract – Contracts should be enforced if they reflect the free choice of individuals. Promote people’s trust and desire to contract.
ii. The morality of promise (pacta sunt servanda) – morals are a policy that can influence the law. 
iii. Reliance (tort-based) – If someone relies on a promise and then it is broken, there was real/tangible/monetary consequences on the person.
iv. Efficiency – Facilitate commerce and commercial growth. 
(SEE EXAMPLES IN EE – pg14-16)
c. Sources of contract law

i. Contract law is state-based

ii. Restatement of Contracts

1. Summarizes the main principles of contract law cases
2. Is secondary source 
iii. UCC Article 2 (2.7.2) ***
1. Applies only to sale of goods

2. When dealing w/ a contracts issue, 1st thing you should do is determine whether or not the transaction is a sale of goods. If yes, must apply UCC Article 2. If not, you must apply principles of common law.
3. When an issue arises in a sale of goods that is not covered by Article 2, unless the Code displaces them, principles of CL and equity can be applied to gap fill/supplement.

4. What is a sale of goods?

a. Sale – passing of title from seller to buyer for a price. Buyer must pay for them
b. Goods – Moveable things including manufactured goods, livestock, crops. Expressly excludes money and various intangible rights.
i. Ex: Purchase of clothing from department store = goods

ii. Ex: Contract with cleaners to clean clothes =service. (although it relates to the goods, it is for the provision of a service.) 

iii. Purchase of house = real prop/not goods

iv. Ex: Purchase of corporate shares= not goods. It is an intangible right. 

5. Hybrid transactions – sale including both goods and services 

a. Look to the substance of the contract (gravamen)
i. Applies Article 2 if the controversy in question relates to the sales component. Applies CL if the issue arises out of the services component. 

ii. Often problematic/impossible to divide contract into different components 

b. Predominate purpose Test

i. Test: If the sale of goods is the more significant aspect of the transaction, and the nonsale component is incidental to the sale, Article 2 APPLIES.
c. Must be either UCC or Restatement – cant use both
6. Gap-filling – may turn to restatement 

7. What is a merchant

a. Includes everyone who enters into a contract for the sale of goods

b. Parties do not actually have to be “merchants”.

2. CONSIDERATION
-Why should we enforce promises – facilitate economic commerce & vindicate expectation interest .

-G.R: Only promises supported by consideration are contracts.

-Legal contracts require consideration.
-Gifts and gifts with a condition do not have consideration. 


EX: “I do promise & bind myself to give you $$ when you reach 21”



No consideration. Gift with a condition. No quid pro quo or legal detriment 
EX: “I promise to donate $$ to alma mater so long as you promise to use it for merit scholarships.” - No consideration, conditional gift. School did not have the money originally, thus not losing any rights. 
a. General Consideration Evaluation Issues

i. Limit consideration analysis to the promise that is said to be broken/in contention.
ii. There needs to be an unexecuted promise to consider “consideration”. 
1. Contract law only deals with unexecuted promises 

2. If you’ve given something away already, there’s no question of consideration since its an executed act. 

b. Elements for consideration

i. Legal Detriment/Benefit – giving up or gaining a right 
1. Must be a detriment to the promisee/benefit to promisor 
2. EX: Hammer v Sidway: Promise that is in contention is the uncle’s promise to give $500 to nephew if he doesn’t drink and smoke until he reaches 21(drinking age was diff. at the time). Nephew did this and uncle’s estate refused to pay saying that there was no consideration:

a. Legal detriment: nephew gave up his legal right to drink, smoke etc. (Forbearance from these actions). He did not already have to do this this thus is giving up a right to do so

b. Legal benefit: Uncle attained the right of keeping his nephew from partying.

c. (Note) Had the it been illegal drugs, nephew wouldn’t have lost a right since he didn’t already have the right to do these things
3. EX: “I promise to donate $$ to alma mater so long as you promise to use it for merit scholarships.” - No consideration, conditional gift. School did not have the money originally, thus not losing any rights. No legal detriment to promisee
ii. Bargained-for-exchange (Quid pro quo) – “you scratch my back, & I’ll scratch yours”
1. RECIPROCAL INDUCEMENT – the parties’ promises must induce each other
2. No reciprocal inducement = no consideration
c. Conditional Gift – A conditional gift is a gift that is given if certain conditions are met. This is not supported by consideration. A conditional gift is a party giving something away with out getting anything in return. The conditions to get the gift are not a benefit to the party.

i. Problem #1 – Although it can be argued both sides, Aunts promise looks more likely to be a gift with a condition attached to it, because the there is not a strong argument for quid pro quo, in that the nephew’s decision to attend law school is not necessarily inducing the aunt to give the money. 
ii. Pennsy Supply v American Ash: There are four parties and this is dispute between P (Pennsy) and D(Ash). School district contract with Lobar to make school, Lobar contract with P to do the pavement. P used Aggrite from D. Aggrite broke. P says D broke their promise of a warranty on Aggrite. 
1. D is calling the Aggrite a conditional gift. Saying they are giving the Aggrite to the public under the condition that whoever wants it picks it up so no consideration or exchange.
2. P argues a promise supported by consideration b/c D wants to get rid of Aggrite. That is why they are giving it away. P incurred a legal detriment by picking it up. Ash has right to keep it but gets a legal benefit by not having to dispose of it.
3. Reciprocal inducement - D wasn’t giving it away as a gift out of the goodness of their hearts. They were giving it away in exchange for not having to pay to dispose it. (quid pro quo), 
d. Past Performance/Consideration – If the promise suffered the detriment before the promise was made, it cannot be said that the detriment was exchanged for the promise. To have consideration each party’s detriment must induce the other. Thus, past performance is not consideration.  
i. “I promise to scratch your back BECAUSE you ALREADY SCRATCED MINE. (not consideration)

ii. There is no reciprocal inducement in past consideration thus there can be no consideration. 

iii. Plowman case example
e. Incidental Detriment – Detriment not a price for the thing, but simply as an act needed to take delivery of the gift. 
i. EX: Promisor’s promise to give skis and Promisee’s promise to walk to
 car. OR Stick put your hand, and I will place a $10 bill in it. However if B was a street performer who stroke a pose and was supposed to stand still like a statute. Arguably, it could be reasonably inferred that A is bargaining for the pleasure he would receive in seeing B abandon his art for money. Conclusion may not be  a motive, but its an economic motive, and thus could be considered bargained for. 
1. NO consideration because no bargained for exchange

2. No benefit to promisor. 

3. HYPO: Could become consideration IF: It is a dangerous neighborhood and promisor wants to the benefit of someone walking with him to car. 
f. Pre-Existing Duty – One’s pre-existing duty to do/not do something can’t serve as their detriment.
i. EX: Woman promises to pay police officer $50 if he walks her to her car. 
1. Not a contract. B/c officer has pre-existing duty to protect citizen. 

2. Officer did not incur a legal detriment of having to walk with the woman

3. Woman already had the legal benefit of protection. 
ii. If modifications to contract are made (promise to pay $100 becomes $150), traditionally extra consideration is entailed. 

1. UCC modifications don’t require additional consideration 

2. However, more modern rule is more relaxed on this pre-existing duty rule in light of modifications to contracts.

3. Unforeseen difficulty.
iii. Settlement of Undisputed Debts

1. Creditor gives 20k, debtor promises to pay = yes consideration.

2. But if creditor decides on a settlement agreement in which he’ll forgive 10k of the 20k, is there consideration for this new agreement?
a. NO, debtor has not incurred a new legal detriment  - would fall under Pre-Existing Duty

iv. Settlement of Disputed Debt

1. Party A claim he is owed $20k and party B claims he owes $0. In order to settle, party A promises to release the claim for $10k, and party B promises to pay 10K. Is there consideration?

a. YES. Because in this disputed settlement each other has incurred the legal detriment of giving up their right to dispute/do something they weren’t legally obligated to do.  
v. If unforeseen and supervening difficulty arises

1. K modification will not require extra consideration if the modification arises out of these circumstances. 

a. Ex. Financial adversity is usually not viewed as unforeseen in a new business venture, unless some significant and unexpected external cause for the difficulty can be established. 

g. Sham/Nominal Consideration 
i. Ex: Selling Venice beach condo for $1 – Not consideration
1. This is Sham/nominal consideration 
a. Not enforceable

2. Often utilized by using $1 price or phrase “for value received”

3. Not consideration because transaction starts to appear more like a gift. 

h. Illusory Promise –  

i. If a condition is highly unlikely to happen it is a illusory promise  - not consideration. 

1. Ex: I promise to give you my skis for $100 when Bigfoot skis down the mountain.

ii. Statement isn’t really a promise - “Unless I change my mind”
1. If no promise, then no contract.

i. Familial promises 

In-class examples: 

1. Party A: “I do promise and bind myself to give you $5,000 when you reach age 21.”

Party B: “Agreed” 


- No consideration. Turning 21 is condition to a gift. 

2. Party A: “If you win the lottery tomorrow, I will give you my skis for $100.”

Party B: “Agreed” 

- Yes, consideration. B still has to give $100. (detriment). The promise to of A to give the skis is inducing B’s promise to pay, which induces A to give the skis (bargained for exchange) 

3. Party A: “I promise to give you my dented motorcycle for free as long as you come to my house and haul it away.”

Party B: Agreed

- This would be more seen as an incidental detriment or as a condition to a gift. One may argue that A is getting the benefit of disposing of a motorcycle he doesn’t want anymore; and thus B’s promise to get it is inducing A’s promise to give it away. 
4. Party A: “ I promise to donate $10,000 to my alma mater so long as you promise to use it only for merit scholarships

Party B: Agreed!

- No, consideration. The promise to use only for merit scholarships is not a legal detriment. This is because the school didn’t have the money originally, thus they are not giving up any previous right to do what they want with the money.

5. Party A: I promise to sell my 3BR Venice Beach Condo to you for 100K... “$1”

Party B: “#@&%”!

(100K) Yes, consideration. Courts will usually not look into the adequacy of the amount of consideration. This is due to the policy of freedom of contract, expressing that contracts should be enforced based on what the party determined. Because one should have the freedom to contract autonomously. Thus 100k would suffice for legal detriment. HOWEVER, if $1, this amount would be indicative of nominal consideration. The idea of nominal consideration suggests that the dollar amount of, $1, is so insignificant that the agreement looks more like a gift rather than an actual bargained for exchange resulting in a contract. 

6.  School principal to retiring teacher: “ in view of your outstanding service, I promise to pay you a $1000/month pension as long as you remain available to sub teach on short notice.

Teacher: Agreed

Issue: Is the 1k being promises b/c of past performance or the promise to be available. 

Rule: past consideration is not reciprocal inducement, and thus not a contract. 

Analysis: 2nd part of hypo creates the quid pro quo required to make an enforceable contract supported by consideration. (Not every part of agreement needs to be w/ consideration). If school called the next day, cancelling it, it would be a breach. 

7. Party A: I promise to sell my laptop to you for $100 unless I change my mind.

Party B: Agreed

- The language “unless I change my mind” isn’t really a promise at all, making the statement an illusory promise. There can be no contract if there is no promise 
8. Party A: I promise to sell my laptop to your for $100 if Elvis is found alive before the end of year.”

Party B: Agreed!

- This again would be an example of an illusory promise because the condition is highly unlikely to happen. B does not suffer a detriment and will not give consideration A if his promise to pay $100 is conditional on Elvis being found alive. 
3. Promissory Estoppel

Developed to provide relief to promisee who has incurred some loss in justifyingly relying on a promise. 
Simply stated: A promise coupled with detrimental reliance on that promise.

MUST BE AN ACTUAL CONCRETE INJURY/LOSS
When analyzing a problem, first look to see if a contract has been formed. Turn to promissory estoppel if that answer is negative. 

Two Theories of PE: 
1) PE as an alternative basis for finding contractual liability when consideration is lacking or other defect in formation process. (Contractual cause of action)
a. Remedy would be full enforcement of the promise and only appropriate to limit relief under special circumstances  
2) PE is an independent basis for enforcing a promise based not on a bargain but on accountability for conduct and induces reliance ** aragaki likes this way.
a. Remedy confined to reimbursement of actual loss with fuller enforcement reserved for cases when justice so demands. 
Restatement 2nd Edition Section 90 definition: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a third person and which does induce such action or forbearance is binding if injustice can be avoided onl by enforcement of the promise. The remedy granted fro breach may be limited as justice requires. 

Range of Promissory Estoppel – Gifts and Commercial Transactions: First developed mainly to validate gratuitous promises – family gifts/charitable donations. Expanded to commercial transactions:

3 Broad types of situations for promissory estoppel in commercial: 

1) Enforcement of informal promise when fairness demands that the promisor not be allowed to escape liability (statute of frauds)

2) Used to hold a party to a promise made during negotiations for an abortive contract.

3) Used to afford relief for reliance on a promise that falls short of becoming contractual b/c of some defect or omission in the agreement formed by the parties

a. Elements to Promissory Estoppel
i. Promise 
1. Promise must have been intentional and voluntarily made
ii. Promisor should reasonably expect to induce action/forbearance
1. Knew or reasonably should’ve know
iii. Induce detrimental reliance (justifiable reliance)
1. Did the promise in fact induce the promisee’s act or forbearance
2. Promisee’s particular response was a justifiable reaction to the promise. 
iv. Injustice can only be avoided by the enforcement of the promise. 
1. Partial enforcement
2. Only other possible solution
b. Remedies

i. Enforcement
ii. Partial/reliance
c. Structure of Promissory Estoppel

i. Scenario 1: Party A lives in CA and promises to convey his house. Party B, who lives in NY, moves out of his NY house, sells heirloom furniture, and quits job. 
1. This shows a detrimental reliance
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ii. Scenario 2: contract not in writing – not enforceable – can party B still invoke promissory estoppel?
1. If “pays” had been “promises” there would’ve been no detrimental reliance because an actual act needs to be taken.
2. Yes, promissory estoppel can be invoked. B/c detrimental reliance can be the thing you gave for the promise 
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iii. Distinction between enforcing promises via Consideration vs. Promissory Estoppel

1. No act taken in the last example
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d. Types of Promises
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e. Example #1
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1. Promise/Reasonably expect to induce action/forbearance: Dad knew he wasn’t bio-dad, but went ahead w/ performing acts that would show an implied conduct of care
2. Justifiable Reliance: Wife cut off ties with bio-dad and this could arguably show that she was justifiable in her reliance because she did not seek care assistance elsewhere.  

3. Injustice cannot be avoided: W/ these facts it appears yes because the wife cut off ties with the bio-dad and may have no other way of caring for the child. 
f. Example #2
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i. Yes, PE. Injustice because spent money to acquire an investor due to the reliance. Also potentially a loss to his reputation. 
ii. What if seller had said “I will consider selling”

1. No, PE, no promise (1)
a. More of a preliminary negotiation

2. Also it is not justifiable promisee to rely on that statement (3)

g. Promissory Estoppel as a means of enforcing promises made in Negotiations 
i. May be applied to provide relief for promises made during negotiations.
ii. HOWEVER, rarely appropriate to apply PE to any statement made while parties are working toward the formation of a contract.
1. Statement made in negotiations may sound like a promise, a reasonable party should normally realize that it is nothing more than an expression of intention or a proposal for a term that will become an undertaking.
iii. May be applicable when the promissor had violated a duty to bargain in good faith 
1. Hoffman v. Red Owl – Hoffman approached Red Owl to setup franchise. After reviewing and approving financial arrangements Red Owl encourage Hoffman to take a series of steps to prepare to open store. Negotiations collapsed. Court awarded wasted reliance damages to Hoffman. Court found that Hoffman had placed faith in Red Owl’s expertise and good faith, and that it had been careless of his interests. 
a. Differentiated from normal negotiation cases b/c red owl so strongly influenced Hoffman’s actions  that a relationship of trust was created that is not normally present where parties approach each other as adversaries in negotiations. 
h. Equitable vs. Promissory Estoppel
i. PE enforces the promise.
ii. EE is a defensive doctrine that stops company from denying contract.
i. Promissory Estoppel in Problem #1
i. See problem number #1 (aunt  & nephew going to law school)
1. Yes, meets all the components of Promissory Estoppel. 
a. Justice would require payment of $800 in reliance damages 
4. UNJUST ENRICHMENT(ADD 3RD PARTY EXAMPLES AND EXPLANATIONS) – fact driven/intensive 
-General Rule: When a benefit has been conferred on a recipient under circumstances  on which it is unfair to permit him to retain it w/o payment, the cause of action of Unjust Enrichment is available to the person who conferred the benefit. Using this cause of action, the conferrer can claim the remedy of restitution, under which the court will restore the benefit or its value to her.
Standard Example: Victim fell down stairs, with a severe injury to the head that results in being knocked unconscious. A passing ambulance & paramedics transport her to the local hospital. Does victim have to pay ambulance service

Yes, recipient was enriched by the emergency services and it would be unjust for victim to have obtained the benefits of the emergency transport by professionals without payment. Under unjust enrichment the victim should pay at least restitution. 

-Note: No promise required!

-Unjust Enrichment serves as an independent theory of liability in cases when no contract has come into existence. 

-Implied in law contract/Quasi contract: not a contract at all. It is a legal fiction created for remedial purposes. 


-wrong/failed formation process


-did not even attempt to make a K.

Standard Example: Victim fell down stairs, still conscious. Calls ambulance but doesn’t make any express promise regarding fees/payment. Does victim have to pay ambulance service?

Yes, it is an implied-in-fact contract. It is well known that services such as this would not will not be conducted for free.

Contract example: A and B have entered a contract whereby A delivers 2L of milk to B every Saturday and B pays at the beginning of the month. Halfway through June, A stops delivering

Here, there is a contract so B would first try to recover under breach of contract. However if there was a problem with the contract and turns out it could not be enforced, B could pursue restitution under unjust enrichment. A got the benefit(enrichment) of the full month’s payment, although he only delivered half of the month’s worth of milk. 
-Restitution(Remedies): a remedy; Unjust Enrichment is the cause of action for restitution (remedy)

1) Net benefit Received – House 1M add bathroom- becomes 1.4M .4M net benefit 

2) Market value of benefit given – cost for materials, labor, etc)
-“ When the elements of the cause of action, unjust enrichment, are satisfied, the remedy  of restitution is the relief awarded.” 
Quasi-Contract/Contract Implied in Law: Not a real contract. Legal implication is a fiction created for remedial purposes. 
1) Two Elements of Unjust Enrichment
i. Recipient enriched @ the expense of the claimant
1. Enrichment – an economic benefit OR enriched by consuming goods/receiving services that result in no long-term financial gain.
ii. Circumstances must have made this enrichment unjust 
2) When is Enrichment Unjust?
a. It is always unjust to keep a benefit unless:
i. Benefit was imposed 
1. You cannot force a benefit on someone and ask for payment. This would be an officious intermeddler.

a. Benefitee must be actively refusing the benefit to make the conferrer an officious intermeddler.
b. If conferrer imposed by the benefit by mistake: Ex. Failing to inform if repair will be over certain price point and doing the repair anyways. He will still be deemed officious intermeddler as if he had just made the repair w/o any request. 
c. Restitution could still be appropriate if, the recipient was able to return the benefit, but instead keeps/accepts it.
i. In the yardwork example the owner has no possible way of returning the benefit b/c it is incorporated into the land 
ii. However if OI installed a garden gnome, it would be simple for homeowner to return it, thus not accepting it. But if the owner decides to keep it, acceptance of this unrequested benefit will justify compensation. 
ii. Conferrer of benefit did not/would not intend to charge
1. Giving a gift
2. Someone who acts as a volunteer (Good Samaritan) 
a. When a professional performs the service, it is more likely that restitution would be warranted.
i. HYPO: But if doctor was on vacation, chillin by the pool, it would be more arguable that he did not have the intent to charge. 
ii. HYPO: If unconscious victim transported to Doctors’ clinic, than much clearer that Unjust Enrichment would be applicable. 
1. The doctor is not an officious intermeddler because it is an emergency and immediate action is required (high probability of loss of life or prop.)
b. 3 Prongs of Emergency Rule that would allow claimant to recover restitution for unjust enrichment 
i. Immediate action is required 
ii. Advance assent is impracticable 
iii. Claimant has no reason to believe that the recipient would not wish for the action to be taken. 
In-class examples:

1. A, recently engaged to B, gives her a $5000 diamond ring. B breaks off the engagement. Can A claim unjust enrichment against B?

a. No, ring was a gift. 

b. Most courts would look if there was an expectation to return the ring. Or would it be unjust to keep it

2. A orders flowers for his girlfriend B, from a florist. After flowers are delivered, A refuses to pay. Can florist claim unjust enrichment against A? Against B?

a. Yes, A received the enrichment/benefit of the delivery.

b. Against B – likely, no. Florist never intended to charge B. A’s flowers to B were met to be gratuitous. 

3. Curb Your Enthusiasm example.

a. Lawyer’s perspective

i. Implied contract to look over script

ii. Unjust Enrichment

b. Larry’s perspective 

i. Lawyer’s action seemed more like officious intermeddling (unnecessary) 

ii. Since she’s a lawyer & not a screenwriter, one wouldn’t expect her to charge.

1. Rebuttal: Lawyer said it is standard practice to review

c. Larry’s argument is probably stronger.  
4. A, an off-duty fireman, sees a burning car on the side of the street. He uses up a spare extinguisher in his trunk to put out the fire, saving the owner, B, $10,000 of damage. Can A claim unjust enrichment against B?

a. Issue: Was this a purely voluntary scenario or would there be an intent for fireman to seek compensation?

b. Issue: Was this officious intermeddling or an emergency situation

i. Probably no intent to seek compensation

1. Off duty

2. Maybe compensation for the resources utilized.

ii. Probably emergency situation 

1. Immediate action was required

2. It have been nearly impossible to get advanced assent

3. Fireman had no reason to believe that B would rather this action not been taken.
5. A, a contractor, is hired by B, a tenant, to install new kitchen cabinets in B’s studio. B skips town before paying. Can A claim unjust enrichment against the landlord?

a. Argued both ways.

i. No implied contract btw contractor & landlord.

b. Contractor has conferred new benefit (kitchen)

c. Issue: Would it be unjust for landlord to keep the kitchen?

i. Clearly contractor looked for payment (not gratuitous) 

ii. Windfall Gains: Landlord getting a new kitchen b/c his tenant contracted with contractor to make it. Landlord should not just get the kitchen for free.
iii. Argument against UE: Landlord never asked for it and contractor could be seen as an officious intermeddler.

6. A announces she will donate her Victorian residence to a community org, B, that provides a safe haven for battered women. Before B takes possession and while A is still living there, B arranges for all the electrical work and plumbing to be brought up to code. A later changes her mind, claiming that it was a mere gift. Can B claim unjust enrichment against A?

a. Consideration ?

i. No, no quid pro quo

b. PE?

i. Yes, but likely wouldn’t have to give house, just provide comp. for the improvements done. Unless judge takes the less popular view of PE as consideration substitute

c. Unjust Enrichment?

i. Yes, 

7. A leaves a notes for B: “Your garden gnome has a bad attitude and I seen you haven’t been fertilizing your vegetable garden, so I bought you a new gnome and a sack of fertilizer. Please pay me $200 at your earliest convenience.” If B refuses to pay, can A claim unjust enrichment?

a. Unjust Enrichment: No

i. Step 1: Was benefit conferred (in this case imposed)? YES

ii. Step 2: Was this enrichment unjust? X

1. This is an officious intermeddler example

2. Person should return the goods that they are claiming they didn’t originally want.
8. Patti’s Sweet Potato Pies

a. Obviously benefit was conferred

b. Was the enrichment unjust?

i. Was the guy intending to charge?

1. Yes: Maybe it was his profession to make these type of videos and get money for the publicity he got the other party

2. No: He was just a volunteer (good Samaritan)

a. Did he do this b/c he posts tons of these types of videos each day? ***

b. Or did he do this specific video intending for comp. 
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5) CONDITIONS

1) Conditions
a. Event that is not certain to occur
i. Uncertain Event: If, in light of human experience, its occurrence is not regarded as strongly predictable.
1. Past events can be uncertain to the contracting parties.
a. Ex: Zoning authority makes decision late of Friday afternoon. It is Saturday and the decision will not be discovered until Monday. Parties wish to want to sign contract b4 on leaves on vacation on Sunday. Thus parties can make the contract conditional on the app. Having been granted. Thus the contract can be executed w/o subjecting buyer to risk of app not being approved for rezone.  
b. Contingent on Uncertainty: A promised performance under a contract is subject to a condition if the parties agree that the performance is contingent on the occurrence of the uncertain event.
c. Dates and times are not usually interpreted as conditions
i. Merely fixes the time for performance. 
2) Types of Conditions
a. Express Condition: The language of contract, on its face, articulates the intent to make performance contingent on the event.
i. Commonly denoted with conditional language.

1. EX: “On condition that”, “provided that”

2. However there is no special words, just must show the intention of establishing a condition.

ii. Express conditions –strictly enforced

1. Parties have clearly chosen to make performance subject to the stated event, and the court should honor this intention by upholding the beneficiary party’s right to demand nothing less than exact fulfillment of the condition. 

a. EX: A (current lessee & sublessor) and B (sublessee) enter into a sublease agreement that contemplates B making major changes to premises, which is owned by Landlord. The agreement states that it will be voided, “unless A provides B with Landlord’s written consent to the changes by Jan. 30.” On Jan. 29 A informs B by telephone that he is in receipt of landlords written consent, he send the same to B by mail, which arrives on Feb1.

i. Express condition – must be strictly enforced – landlord did not receive written consent until Feb 1, not complied with

iii. Excuses of Express Conditions- safety valves for excusing express conditions since normally it is very strict. 
1. Interference
a. Party favored by the condition wrongfully prevents or hinders its fulfillment.
i. Even if the party did not promise that the condition would be fulfilled, he may still have to make reasonable good faith efforts to attempt to bring it about (securing financing)(rezoning app)
ii. Obligation of fair dealing may also require party not to do anything that could obstruct fulfillment of the condition.
1. Ex: Buyer’s general obligation of fair dealing does create an implied promise not to act in bad faith to prevent occurrence of rezoning approval condition. 
2. Thus, express condition may be excused if its nonoccurrence resulted from a wrongful act by Buyer (violation of duty of good faith and fair dealing 
b. Estoppel/Waiver:

i. Estoppel - If you tell the other party you are not going to adhere/insist to the express condition, but then change your mind, and in the meantime the other party had relied to their detriment on that initial statement, than it is unfair for the 1st party to retract their first statement. 
1. They are estopped from claiming that the express condition must be strictly enforced
2. Expressed condition considered, excused 
ii. Waiver – Same scenario but the other party doesn’t have to show that they relied to their detriment. Just that the party had in fact waived the condition. 
1. Waivers must be voluntary.
iii. Waiver/estoppel can be shown through words (spoken or written)
iv. Can also be shown through conduct
c. Unfair Forfeiture:
i. Forfeiture  - Disproportionality high impact on one of the parties. 
ii. Non –injured part: gets some sort of windfall benefit
1. Ex: insurance Company “you must file a claim x amount of days after accident”
a. You file claim one day late.
i. As a result the entire house that was burnt to the ground, is not covered
ii. Insurance party is greatly benefit becase they don’t have to cover
iii. Insured is disproportionality impacted. Big forfeiture for them.
iv. It costs very little for the insurance company to honor the claim one day late, but its costs the insured a lot b/c they lose all the value of coverage on the house. 
v. Therefore an exception.  
b. Not often used successfully. 
b. Implied in Fact Condition: Contextual evidence may support the inference that the parties intended a performance to be conditional. 
i. Interpreting the words used by the parties in light of the circumstances surrounding the formation of K

ii. Party based intent. Using facts

iii. B/c the parties did not express the condition, a court may have more flexibility in interpreting that avoids strict compliance (express condition)

1. EX: A agrees to sell 100 acres of land for $100k to B. The “Recitals” section of the agreement states that B’s purpose is to develop the land into residential lots after getting it re-zoned or a subdivision. The agreement provides that B will pay $100k on July 29, which happens to be the last day that the zoning boards meet before summer recess. 

a. Definitely not express condition. Maybe implied in fact. 

i. Support for argument for the court to deem parties intent: B’s purpose & the fact that the due date is on the last day that zoning board meets. 
c. Construed condition/Constructive Condition/Implied in Law
i. Although there might be no evidence that the parties actually agreed to the condition, a court will imply it as a matter of law IF:
1. Circumstances and nature of the K compel the conclusion that:
a. Had the parties addressed the issue, they reasonably would have intended the condition to be part of their contract. 
ii. Ex. In promising to pay the price of the land, Buyer must reasonably have expected that his obligation to pay was conditional on Seller conveying land. And Seller did not expect to transfer land to B w/o payment.
iii. Ex: A and B agree that A will sell his horse to B for 10k at a time and location to be mutually agreed
1. No express condition – “at a time & location to be mutually agreed upon

2. Constructive promises- Giving the horse, paying the money. 
iv. “Regardless of the intention of the parties, in law there is a contract created.
v. Any Constructive condition is a Promissory Condition.
vi. Main reserved for the main exchange promises (paying & conveyance of land) 
vii. Substantial Performance/compliance in Construed Promissory Conditions
1. When there is a constructive promissory condition that has not been fully performed, the court has more flexibility to decide whether the substantial performance is good enough to constitute fulfillment of the condition.  
2. EX: A and B agree that A will sell his horse to B for 10k. The agreement further requires B to deposit the money in A’s bank account by Nov. 1, and for A to deliver the horse to B by Dec. 1

a. But B deposits money on Nov. 2
i. Since there is no strict compliance to constructive conditions, the court would probably rule that B substantially performed and that the difference does not default the condition.
d. Pure Conditions

i. Contain no promise but merely describe an event that must occur for a duty of performance to arise.
ii. When in doubt, it is assumed that a pure condition is intended when a party has no power to influence the happening of the event. (rough guide)

1. Pure Condition Subject to an Ancillary Promise 

a. Some pure conditions have an ancillary promise attached to them that expressly or impliedly obliges one of the parties to take steps to try and make the event happen.

b. Party is released from performance only if the condition is unfulfilled despite his best efforts to make it come about. 

i. EX: Buyer undertakes to make and conscientiously pursue the app., but is excused from proceeding with the purchase if the app. is declined. 

1. Buyer makes an initial promise to apply for rezoning, but the success of the app. is a condition precedent to his obligation to buy the land 

2. In his initial promise he does promise to take all reasonable steps in good faith to try and fulfill it. 
ii. Ex: Buying a home with financing contingencies. Buyer commits to buy the property subject to the condition that he obtains a mortgage loan. 

1. The grant of the loan is out of his hands, thus not promissory condition. But must promise to make reasonable good faith efforts to secure it

e. Promissory Condition 
i. Both a condition and a promise that the condition will occur.
1. When in doubt, it is assumed a promissory condition is intended if the party can play a role in affecting the outcome. (rough guide)
ii. Every constructive condition is a promissory condition, but not every promissory condition is a constructive condition. 
iii. If promissory condition is not fulfilled, the party whose performance was contingent on it is entitled to both: withhold counter-performance & to seek a remedy for breach.
iv. Interpret term as Pure or Promissory?
1. Did the parties intend a performance to be excused if the event did not occur?
a. If YES: the event is a condition to that performance; and 
b. 2nd question: Whether the parties intended that one of them would be responsible for the event’s occurrence/be held liable for breach of K if it did not occur

i. If NO: event is Pure Condition

ii. If YES: event is a Promissory Condition

3) Condition Sequencing/Timing 
a. Condition Precedent: Condition’s fulfillment must precede the performance contingent on it. A prerequisite to a duty arising.
i. Ex: The condition relating to the rezoning must occur before the Buyer’s (and consequently Seller’s) performance is due.
ii. Ex: Buyers obligation to purchase this property is conditional on the grant of the pending rezoning application w/n 60 days of the date of this agreement
b. Condition Subsequent:  Terminates/discharges a duty that came into existence when the contract was formed. (kinda like an on-off switch)
i. Ex: Buyer’s obligation to purchase this property terminates if the pending rezoning application is not granted w/n 60 days of the date of this agreement. 

1. Subsequent/precedent conditions have the same general effect in that if the condition is not satisfied, the performance that is contingent on it does not have to be rendered. 
c. Concurrent Conditions: When a contract calls for counter performances in exchange for each other, and the K does not prescribe a sequence of performances. 

i. EX: The promissory conditions of payment and conveyance of land are concurrent conditions. 
ii. When performances are not capable of being rendered simultaneously b/c one of them requires a period of time to perform and the other can be rendered instantly: 

1. General presumption: The performance that takes time must go first and must be concluded before the instantaneous one is due. Completion of longer performance is a condition precedent to the instant one.

Extra in class Examples

· 5) A, the editor of a volume of essays, has agreed to publish his edited volume with B publishing house. The agreement provides that B’s promise to publish is conditioned on B securing copyright licenses from the individual essay authors. If B is unable to do so, must B still proceed w/ the transaction? May he? 

· Constructive promise/condition with ancillary promise 

· B is not promising to get the licenses 

· If he can’t get licenses B doesn’t have to go through w/ contract.

· Only B’s duties are conditioned on the agreement 

· B could still choose to go with it 

· However B must take reasonable good faith efforts to get them. Cant just sit on his butt.
· 6) Same as example #5, but this time A promises in the agreement to secure copyright licenses from the individual essay authors; if he fails to do so, B has no obligation to publish. If A I sunable to do so, may B still go forward with transaction
· Promissory condition and condition precedent

· A if promising this condition of obtaining the licenses 

· If A fails it is a breach of contract b/c it is an express condition

· B can still choose to go through with it even tho the contract is breached (touched upon later )
6) Interpretation
· What is the meaning of the contract? (Mutual intention of the parties)
· Ascertaining of the meaning of a promise/agreement. An evaluation of facts for the purpose of deciding their mutual intent
· Interpretation as a Question of Fact or Law
· Judge or jury decide meaning?
· Jury(finder of fact) – when interpretation involes the determination of meaning by evaluation of evidence.
· Judge – interpretation merely involves the ascertainment of the plain/ordinary meaning of words, no factual dispute, or where meaning must be construed based on what the parties intended.
· Matter of Law
· Can be reversed on appeal of review of legal Q
· Question of Fact
· Reversed only if evidence provides no reasonable basis for supporting the factfinder’s conclusion 
· Hierarchy of Evidence used to Interpret Contracts:
· 1) Express terms/plain language of contract
· Always the go-to
· 2) Express terms/plain language from negotiation history
· Might illuminate underlying intentions of parties
· 3) Course of Performance
· Can show what the parties original intent was
· Intentions – the intent at the time agreement was made
· Ex: Landlord didn’t think “animal” included duck
· 4) Course of Prior Dealing
· Ex: Tenant had previous lease w/ landlord. Tenant had a duck. Landlord had said “no animals”, and told tenant that duck was not allowed b/c it was an animal. 
· Interpretation: In present lease, “animals” includes duck
· 5) Usage of Trade (Customs of the Trade)
· Least persuasive 
· If the industry has a well accepted custom or practice that explains language or supplements an omission in an agreement, thus customary usage can be used to ascertain the parties’ intent.
· Modern approach comes from UCC; common law adopted
· Whether usage is “currently observed by the great majority of decent dealers”.
· This method does not work when one party has no connection to the trade. 
· Ex: Electronics merchant – regular consumer (Joe Shmo) 
· 9 Maxims of Interpretation:
1. Interpret contract as a whole.

2. Words should be given ordinary, common-sense meaning

a. Policy – contracts should be readable to the avg. person

b. (Exception) – Technical terms given their technical meaning

3. Interpret terms in light of context.

4. In case of conflict btw terms:

a. Prefer specific terms over general language 

b. Prefer separately negotiated terms over standardized terms 

5. Ejusdem Generis

a. Ex: “Dogs, cats, and other animals” 

b. Interpret the general term by the meaning of the preceding specific terms

6. Favor interpreations that:

a. Make contract terms effective vs. ineffective

b. Make contract reasonable vs. unreasonable

c. Make contract lawful vs. unlawful

7. Expressio unis est exclusio alterius

a. In a list of specific terms and no general terms (followed by “.”) anything not on the list will be deemed to be excluded.

8. Prefer handwritten (actually drafted) provisions over typed (Form) provisions.

9. Prefer words over figures(digits) – “one-hundred” v. “$100”

10. Contra proferentem

a. If a contract is completely drafted by 1 party, it will be interpreted in favor of the other party. B/c drafting party could’ve clarified.
In-class examples: 
· Example #1: Commercial lease agreement for tenant to carry out “bookmaking” business on the premises. Does “bookmaking” refer to printing books, or laying bets (which is illegal)?

· When faced with two possible interpretations the court will favor the interpretation the makes the term more lawful vs. unlawful. 

· Example #2: A lease agreement signed by Tenant and Landlord provides that “…hamsters shall be kept on leashes at all times…” Several pages later, it provides: “…no dogs, cats, or other animals may be kept on the premises.”

· Issue: Conflict of terms. 

· One says you can have hamaster (specific)

· One says you cant have animals (general)

· When specific and general terms conflict, use specific term

· Thus, Hamsters are ok

· Example #3: A lease agreement signed by Tenant and landlord provides that “…no hamsters, ferrets, dogs, cars or other mamals may enter the premises.” May the Tenant’s fiancée enter the premise.

· Issue: Fiancée is a mammal.

· Using Ejusdem Generis we would interpret the general term to follow s similar meaning as the specific terms preceding it. Thus, a definition of mammals only including small pet like mammals. SO fiancée would be fine.
· Example #4: Standard form employment contract between a receptionist and law firm provides that “all secretaries, mail room staff, and paralegals may take two sick days per year.” Is the receptionist entitled to the sick days too?

· Under the maxim of expression unis est exclusio the recpionst would not be entitled. This rule of interpretation states that when there is a list of specific terms, anything not listed is meant to excluded.

· Example #5: Lease agreement says rent it due “promptly” after the first of the month. For he past year, tenant always paid rent somewhere between 1 and 5 days after the first of the month. Landlord always accepted rent check and never said a word. This month, Landlord complained when Tenant paid the rent on the 3rd of the month. 

· Issue: what does promptly mean?

· Cant use express language must move down to course of performance

· Sub-issue: is the landlord waiving this term

· Interpretation argument: For the last 12 months it was fine to pay btw 1-5 days thus likely meeting the definition of promptly.

· Example #6: For the past 5 years, Fisher & Sons funeral home has frequently purchased coffins from a trused coffin dealer. The form contract used by the coffin dealer says delivery will be made within a “reasonable period after the order has been processed.” For the past five years, the coffin dealer always sent the coffin by UPS overnight delivery. On the most recent transaction, the coffin dealer sent the coffin by regular UPS service 93-f business days), and the coffin arrived after the wake was scheduled to take place. What will Fisher & Sons argue?

· Course of Past Dealing.
· Gap Fillers/Implied Terms
· Gap Filler: A provision legally implied into a contract to supplement or clarify its express language.

· Purposes:

· Save parties by supplying terms that they would have agreed to ex ante but did not think of
· To promote some policy goal (e.g. fairness, efficiency, developing trust)

· Usually only used when no pertinent contextual evidence is available to establish the existence of a term as a matter of fact.

· Base gap fillers on common expectations, commercial practice, and public policy.

· Thus meant to reflect what the parties likely would have agreed had they discussed the issue

· Types: 
· Default Terms: Terms that parties may “contract around”
· Parties can cancel the default term. Parties always free to change term. Intended to save parties if they didn’t think about it
· Ex: Longer term pay before instantaneous one.
· We parties altering this default term all the time “pay up front”.
· Ex:  UCC 2.3 warranties that UCC implies into the sale of goods as safety net. 
· Mandatory Terms: Terms that parties may not contract around 
· Policy/justice incentive behind the mandatory term is deemed more important than Freedom of Contract
· Ex. Covenant of good faith and fair dealing
· Gap Fillers that supply General Obligations

· When a contract does not clearly specify a level of performance but it is clear that the parties’ purpose can only be achieved if the obligor puts some energy and dedication into the performance, the law implies an obligation to make best/reasonable efforts (Default Term )
· EX. Wood v. Lucy – Court found that an exclusive distributorship contract impliedly required the distributor to make best efforts to sell the product. General principle is likely to apply in any type of contract where the grantor of license relies on the efforts of the grantee to market a product effectively. 
· Reasonable efforts v. Best Efforts
· Reasonable –appears subjective
· Best efforts – blend of subjective and objective
· Distinction not substantial and should taken into account both 
· (ALSO and example of ancillary efforts/promise Ch. 16)
· IF YOU SEE IN  FACT PATTERN: “exclusive dealing/relation” should trigger the thought of best effort duty*****
· Example of Term Implied by Statute (Mandatory Term)
· Attorney’s fees:

· If there is a clause that says “only when we win, you have to pay lawyer’s fees”

· Term implied by statute: If there IS a one sided attorney’s fee clause, it will interpreted to work as “whoever wins, can have their attorney’s fees paid for by losing party”

· This is a Mandatory Implied Term
· Gap Fillers that supply more specific Rights and Duties 

· Both UCC and common law supply gap filler that relate to specific aspects of particular kinds of contracts

· CL examples: 1) employment contract does not specify duration – deemed terminable at will; 2) If parties do not state that rights under a contract are personal to obligee, the oblige may transfer those rights to another; 3) if contract does not provide for the sequence of performance, it is presumed that when both performances are as single instant act, they must be made concurrently.
· UCC Example: if parties do not specify the price of the goods, 2.305 infers that they agreed to a reasonable price unless the apparent intent of the agreement is otherwise
· Terms Construed as a matter of Policy 

· Some legally implied obligations are so fundamental to fair dealing or so strongly demanded by public policy that they are mandatory and are part of the contract irrespective of the parties’ actual intent.
· Even if they wish to, the parties cannot agree to exclude these terms. These terms enter the K whether or not there is a gap
· More a matter of regulation than seeking intent
· Policy Q not always directly related to K law
· Concerned with undesirable effect of certain terms on some other field such as tort, antitrust, crim
· Underlying public policy of protecting a weaker party from one-sided/unfair terms
· Covenant of Good Faith & Fair Dealing (Mandatory Term)

· Rest. 2d Contracts 205
· Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement. 
· No duty to negotiate in good faith, b/c inherently there’s some degree of bluffing. 
· Exception: where there was a preliminary agreement and parties must figure out unsettled terms (agreement to agree) 
· UCC 2-103 (1)(b) (Hiro likes this one)*
· Good faith in the case of a merchant means honesty in fact and observance of reasonable commercial standards of fair dealing in the trade. 
· Objective and subjective facets to this
· Factors to consider if Covenant of Good Faith and Dealing has been violated
· Whether the conduct undermines the reasonable expectations of the parties’ agreement.
· Does the conduct go against/frustrates the spirit/basic purpose the K was made
· Maybe they complied technically but conduct undermines the spirit of what was trying to be accomplished 
· Whether the conduct amounts to bad faith
· Whether conduct violates community standards of decency, fairness, or reasonableness (more of an objective test)
· What is community?
· Could be measured by geography, industry, etc.)
· Exceptions to Covenant of Good Faith
· Courts may not override express terms of K saying that the conduct is fine.
· Don’t want to override freedom of contract
· Ex: United Airlines case
· Even though it might’ve have been deemed violation of good faith. There was an express term that allowed an out. 
· Mere unjust/unfair results is not enough
· Things in fact pattern that might trigger covenant of good faith 
· If one party has almost unlimited discretion
· That discretion should be limited in good faith/must be exercised in good faith
· Q3 of practice problem: Approval of landlord
· Gives landlord wide discretion on how he’s feeling that day. Good faith covenant would keep him from arbitrarily deciding it. (Same as ancillary condition ch. 16)
· You are able to have attorneys fee’s reimbursed:
· Duty of good faith would constrain party to collecting attorney’s fees that are reasonable. 
· Not a attorney charging $2000 an hour. 
· The problem with indefiniteness in an agreement 

· Indefinite - Parties sometimes fail to express their assent adequately b/c they have left a material aspect of their agreement vague or ambiguous, or they have failed to resolve it or to provide for it at all.
· G.R. – No contract comes into being if a material aspect of the agreement is left indefinite by the parties and the uncertainty cannot be resolved by the process of interpretation
· G.R. suggests 2 central Issues:

· 1) For an apparent contract to fail for indefiniteness, there must be an incurable uncertainty about what the parties agreed to, so that their intent to enter a contract is in doubt, or the court is at a loss in establishing a basis for enforcing what was agreed to.

· 2) The uncertainty must relate to a material aspect/term of the relationship

· Material Term/aspect – Important component of the contract. So central to the values exchanged under the K that it is a fundamental basis of the bargain. 
· UCC and Restatement adopt the approach that a contract should be treated as reasonably certain if the language of the agreement, interpreted in context and in light of applicable legal rules, provides enough content to establish an intent to contract, a basis for finding a breach, and a means of providing a remedy. 

· Different Causes and Forms of Indefiniteness (Vagueness, ambiguity, omission, or irresolution  10.5-10.5.3
· Vague terms

· Stated so obscurely or in such general language that one cannot reasonably determine what it means.

· Ambiguity

· Capable of more than one meaning. Can lie in the word itself or in the structure of a sentence.

· Ex: the word “bookmaking”

· Curing vagueness or ambiguity 

· Can be cured by looking at negotiations, correspondence, or dealings prior to the agreement, or during the period following it. Also custom or usage on trade

· Plain meaning or contextual ambiguity

· Term that seems clear on its face, may turn out to ambiguous in context of K

· Modern courts do not favor a plain meaning approach where there is contextual evidence that has relevance to the possible meaning of the words used.

· Omitted terms

· Simply not there 

· UCC: A contract does not fail for indefiniteness, even though terms are left open, provided that the parties intended to make a contract and there is a reasonably certain basis for giving a remedy. 

· Unresolved Terms/ “Agreement to agree”
· Not a K, b/c there is not really any commitment to promise 

· GR: The more you make it seem tentative, the more likely the court will see as agreement to agree. 

· Where parties deliberately postpone agreement on a material term, it cannot be said that they have yet formed a contract, even if they have reached consensus on all the other terms of their relationship. 
· Must determine whether parties actually deferred agreement or that they agreed to have open terms settled by market value 

· Just b/c one component of the agreement failed, doesn’t mean the whole agreement is failed

· There’s a spectrum btw a complete “agreement to agree” situation and a contract that just needs to have some gaps filled in. 

· Parties can decide to determine term using an objective standard (formula/external source to determine rent), or decide that one party will have the discretion 

· No problem with deferred agreement b/c parties have committed to this method of settling term.

· Ex: Tenant rents a 2 bedroom apartment in a 100 unit residential tower, She signed a 2 year Lease Agreement. The Agreement further provides that unless either side gives written notice to terminate, it will renew but at a new price “subject to agreement by both parties”.

· An agreement to agree 

· Not a contract b/c there is not really any commitment to promise.

· 2 sides: 1) No date, seems more tentative.     2)The parties did intend to go through w/ it & planned to determine price @ later day
· This second scenario would be stronger if they added a clause that suggested a mechanism for determining price @ later date (value on Zillow)
· Preliminary Agreements
· Parties may record preliminary understandings and agreements during the course of their negotiations and before they reach the stage of making a final contract.

· Common terms for this preliminary agreement include: “memorandum of understanding” or “letter of intent”

· Will set out the framework of their relationship and express the intention of working together to reach the final goal

· May specify whether it’s an informal, non-binding expression of intent or a binding contract

· If clearly stated its not a binding K, it imposes no legal obligation on them and resolves the issue of legal effect. 
· Types of Preliminary Agreements:

· Type 1: Binding Contract Although preliminary in form, it does reflect agreement on all the major issues that need negotiation and the parties’ intend to be bound by it 

· Type II: Settles some terms of the relationship but leaves other important aspects of it to future negotiation. Therefore cannot be a final and comprehensive contract that binds the parties to their ultimate objective. 

· Commits to parties to continue negotiating in good faith.

· Courts are wary of implying an obligation to bargain in good faith b/c parties who are negotiating usually do not intend to make ay promises unless and until they reach final agreement and make a contract. 

· Type III: Merely expression of the parties’ intent to work together in the hope of being able to conclude a contract. Do not intend to create binding obligation. 

· Misunderstanding: Total Ambiguity
· Interpretation against more at fault for ambiguity.

· Ex: Raffles v. Wichelhaus – court will have to figure what the actual deal was. Supposed to be sent out on oct or dec ship, which one was it? 
· If Raffles did know that there was 2 ships, and Wichelhaus only knew about one. It would be interpreted against the more at fault for the misunderstanding party. Contract would be found to exist on the terms understood by the more innocent party.
· When parties have different understandings of their agreement, the party with the more reasonable understanding prevails.
· HOWEVER, sometimes parties will have completely opposite understandings of a term, and each of their interpretations is reasonable. 
· No basis for preferring one over the other.

· If the uncertainty relates to a material aspect of the agreement, the only conclusion to be reached is that NO K came into being.

STATUTE OF FRAUDS
Often raised as a defense.
A contract is the agreement not the physical writing.

G.R. – Subject to some exceptions, a (valid) oral contract that “falls within” the statute is unenforceable unless it is evidenced by a written memorandum signed by the party against whom enforcement is sought. 


- 1) Entire contract is not required to be written, only a memorandum


- 2) Only party who is to be charged/enforced against needs to sign

- 3) Consequence of noncompliance is usually unenforceability. Not invalidity. (No 


evidence of contract.) 

Rationale: If we let every oral contract come into court, it could open up a lot of ppl. Lying or misunderstanding terms – thus, wasting judicial resources. Prevents person from enforcing a falsely alleged contract through perjured testimony. 

· How to approach SoF Problems:

· Q#1: Does the oral contract “fall within” the t?
· Q#2: Is there sufficient writing to satisfy statute?

· Q#3: Do any of the exceptions apply?
· Types of Contracts that Fall w/n Statute of Frauds (Q#1)
· Contracts for the sale of land or an interest in land
· Touches any interest in land (easements, mortgage, long-term leases
· Generally not short-term leases/rental 
· Contracts that cannot be performed w/n a year
· Whether it is logically impossible to perform w/n 1 year.
· Not confined to the performance itself  
· Ex: On july 1st, 2017 contract to book hotel room for July 3 & 4 of 2017. The performance is only 2 days but falls w/n the statute b/c it cannot in nay way be completed in under a year.
· If the agreement is for a sale of goods under $500, but cannot be performed in under a year, CL one year rule can be used as gap filler to extend statute to this sale. 
· Contracts for Sale of goods $500 or more. 

· Total of all goods
· If price consists of property other than cash, the property must be valued to establish price.
· Contracts to Answer for the debt or obligation of another (Surety)

· Surety: A person who promises the creditor to pay another person’s debt, so that if the other person fails to pay the debt, the surety is obliged to pay it. 
· Surety and Guarantor will be the same
· Rationale: 
· Protects surety from being surprised if all of sudden they are being sued for the debtor’s debt. 
· Formality of writing serves a cautionary function to the surety that they are undertaking a serious, legally enforceable commitment. 
· Surety’s main purpose must be to benefit the debtor. Not their own economic interest.
· Surety cant promise directly to the debtor, must be to creditor
· Contracts of Executors/administrators to answer for the duty of their Decedents

· Executor promises the creditor that if the estate does not have the funds to pay the debt, he will pay himself. 
· Contracts in consideration of marriage

· NOT a promise of marriage.

· It is a contract made in view of marriage 

· Prenups 

· Relative promise to convey property, etc. 
In class examples:

· Example #1: Agreement that professor will employ student as a research assistant for a period of 13 months. 

· Yes, falls w/n statute. It is logically impossible for this contract to be completed within a year. Therefore, must be in writing. 

· Example #2: Same, but the period is until student graduates from LLS

· Depends on how long it takes until graduation

· Theoretically there’s a chance someone could graduate in less than a year, therefore statute would not apply and not need to be in writing. 

· Counter: There may be certain rules in place by LLS that would make it impossible for a student to do this. 

· Example #3: Same, but the period is for the remainder of the Student’s natural life

· Does not have to be in writing. Student could die the very next day or anytime. Thus, it is not impossible that the contract would be completed within a year. Therefore, agreement would not have to be in writing. 

· Rationale for rule: Efficiency, courts are not equipped enough to establish probability. 

· Example #4: On Jan. 1, 2019, A agrees to employ B for the rest of B’s natural life and that A will pay a lump sum of $500,000 on or after Jan. 1, 2029. 

· Yes, must be in writing. If there are multiple promises, and one cannot be completed w/n a year than the whole agreement falls w/n the statute. The 2019-2029 promise falls within the “not complete-able in one year” type of contract. 
· Is there Sufficient Writing? (Q#2) 
· Must be: 

· Evidenced by a written memorandum that is signed by the party against whom enforcement is sought 
· The memorandum is not the K itself, it only serves as an evidentiary function. 

· Form:

· Can be recorded in any medium

· Need not have been written with intent to evidence or create a contract

· Need not have been shown to the party who wishes to enforce contract

· Need not have been written at time of contracting

· Need not be in a single document.

· Content:

· Common Law:

· Must at least identify the parties and nature of the exchange, and it must set out all or at least most of the material terms. And show that K was concluded

· Missing/unclear terms can be proved by oral evidence/interpretation.

· UCC 2.201 – less stringent

· Only term that must be stated in writing is the quantity of the good sold, so that contract is not enforceable beyond stated quantity. 

· Only other req: some writing sufficient to indicate that a K for sale has been made btw parties. 

· Signature:

· Enforcing party does not need to have signed it, b/c as long as the party disputing the existence of K has signed it (or an agent), the evidentiary role of SF is satisfied. 

· Test: intent to authenticate the writing as one’s own

· Can be any symbol

· Need not have bee inscribed after the writing (e-sig) 

· When the writing consists of several pieces of paper or other records, it is not necessary that every piece has been signed, provided that the papers appear to refer to the same transaction. 

· UCC Article 2 Exception to the signature rule – where both parties are merchants:
· Both parties must be merchants 
· Within reasonable time of oral contract, one party sends written confirmation to the other
· This confirmation is signed by the sender and satisfies the statute against the sender
· Recipient has reason to know its contents
· Recipient does not give written notice of objection w/n 10 days of receipt. 
· If all this happens, the non-signing recipient will also be bound by the contract
· Do any exceptions apply? (Q #3):
· UCC exceptions:

· Specially manufactured goods

· Seller has begun manufacture of goods that specially made for buyer and not otherwise easily saleable. 
· Must’ve started before receiving buyers repudiation 
· Seller must’ve made a substantial beginning 
· Part Performance: 

· Gas delivered for 3 months. That suffices and the statute will be unappled for those 3 months. For the rest of the contract the statute would apply
· Judicial Admissions

· If you, under oath, admitted there was a contract, you cant claim that there wasn’t a K under the statute. 
· Only prevents the party who made the omission from claiming SF
· What counts as an admission
· Breaking down under cross-exam
· Admitting party’s pleadings raise a defense on the merits (such as opposing party breached by failure to deliver) rather than clearly denying existence of contract.
· Promissory Estoppel

· Justifiable reliance defense
· Same 4 steps + whether the reliance/evidence corroborates the existence of K
· However the party is deemed responsible for knowing the law and thus is not justified in relying on an oral K, which reasonably should’ve known must be in writing. 
· How widely adopted?
· Most court adopt in UCC
· Common Law Exceptions: 
· Part Performance
· Really full performance by one side.
· Most frequently occurs in land agreements 
· Occurs when one party has full performed w/o objection from other party 
· Shows evidence of K
· Promissory Estoppel
· Justifiable reliance defense
· Same 4 steps + whether the reliance/evidence corroborates the existence of K
· However the party is deemed responsible for knowing the law and thus is not justified in relying on an oral K, which reasonably should’ve known must be in writing. 
· How widely adopted?
· How adopted in CL?
· About 50/50
Examples

· Example #9: A orally agreed to employ B for a period of 5 years. B has worked the entire 5 year period, but A has only paid 4 years’ worth of salary. Can A invoke the statute of frauds to argue that it does not have to pay the last year’s salary

· No, A cannot. Since B fully performed his part of the contract there is enough evidence to show the existence of the K. Additionally, B did not object during that last year. So here is enough evidence to support that this was the agreement and there’s no need for statute protection. 

· Example #10: Same, but what if B had worked only 4 of the 5 years and had been paid only for the 4 years? Can A invoke the statute to argue that it does not have to pay the last year’s salary?

· Yes, A possible could. The fact that B worked for 4 years and was only paid for 4 years does not really show that the contract was for 5 years. Thus compliance with the statute would be necessary to prove that the agreement was 5 years. 

· B only partly performed

· Must’ve fully performed
PAROL EVIDENCE- What evidence can the jury interpret when deciding an issue?
· Parol evidence rules apply when an agreement is recorded, whether in writing on paper or in e-record, and one of the parties proffers evidence to prove a term that is not contained in the record or to explain/expand on a term in the record.

· *If there is no writing, not even going to look at Parol Evidence Rule. 

· G.R. – When the parties have executed a writing that is intended to be a final expression of their agreement, no Parol Evidence may be admitted to supplement, explain or contradict it. 

· However, to the extent that the agreement is not a final/complete expression of agreement – consistent, but not contradictory, parol evidence may be admitted to supplement/explain those parts of it that have not been finally expressed. 
· Parol evidence rule bars evidence of an alleged term before execution of final agreement.

· Parol evidence rules only bars evidence of oral agreement made contemporaneously with final writing

· Parol evidence rule allows contemporaneous writings to be admitted

· B/c since a K writing does not have to be w/n a single doc, it may not be clear that one was intended to supersede another/both may makeup the final agreement

· Prior Written communication (not part of final agreement) is barred

· Rationale: 

· When we write an agreement it is usually to provide evidence of the actual agreement & spell out the final terms.
· Prevent completion fabrication.

· Justifications:

· Control the jury’s decision making. – Allows judge to restrict the info given to the jury

· Promotes efficiency in litigation by excluding suspect evidence.

· Promotes transactional efficiency b/c parties more likely to make effort to record their agreement fully and accurately. 

· Double Edge of Rule:

· Although it serves a useful role in permitting the exclusion of evidence that is probably unreliable/dishonest, it has the potential of producing injustice by prevenient a party from proving what was actually agreed upon. 
· Issue to Consider:

· Is there a writing? Is it integrated?

· Is one party trying to introduce evidence of something said or written prior to or contemporaneous w/ the writing or afterwards? 
· “afterwards” would not be barred

· Is the evidence being offered to prove what was actually agreed to (a term of the agreement)?

· 1) Does it change or contradict the terms of the writing? (NOT admissible)

· 2) Does it add consistent terms that don’t contradict the writing?

· Admissible if K is partially integrated; not admissible if completely/fully integrated. 

· K = partially integrated if parol evidence “might naturally be omitted” (Restatement) or “certainly would have been included” (UCC).
· 3) Does it just explain the meaning of writing? (Never Barred)
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· Example #2: A and B had lunch to continue discussing their idea of selling hand-made bike helmets out of A’s garage. Afterwards, they typed up a document entitled, “Contract”. The document described how the business would be run, including that the inventory would be stored in A’s garage and that B would be in charge of day-to-day operations, for which B would be paid $500/ month. A and B would split all profit 50-50. 
· B seeks to introduce an e-mail from A sent 2 days before the lunch, saying that B should be paid $600/ month. 

· Answer: It seems likely that this is a fully integrated writing, thus prior communications not part of the final K would be barred by parol evidence rule. 

· A seeks to introduce a letter from B sent 5 days before the lunch, agreeing that A would be paid $500/ month for the use of his garage space. The K is silent on this issue. 

· Answer: This letter attempts to add a term that is not consistent with the written agreement.

· If the written agreement is deemed fully integrated, this letter proffered by A would be inadmissible. 

· If the written agreement is deemed partially the evidence would not have been naturally omitted and certainly would’ve been included. 

· Example #3: A and B had lunch to continue discussing their idea of selling hand-made bike helmets out of A’s garage. Afterwards, they typed up a document entitled “Contract”. In the upper right hand corner was a stamp that said “DRAFT” .The document described how the business would be run, including that the inventory would be stored in A’s garage and that B would be in charge of day-to-day operations, for which B would be paid $500/ month. A and B would split all profits 50-50. 
· B seeks to testify that during lunch, A orally agreed that B would be paid $600/ month.

· Answer: The fact that the contract says “DRAFT” makes it very likely that this is not a full/final agreement and thus not integrated. Thus evidence would be admissible. 

· Does your answer change if the K did not say “DRAFT”, but there were emails btw the parties clearly referring to the doc as their “tentative draft”? 

· Answer: If court is taking “4 corners approach” (see below), then the judge will not look at these emails that show that it is tentative. 

· Integration:

· Integrated: complete, final, and certain record of parties’ agreement. Unambiguous and clearly expresses every term in the agreement. Intended to be an exclusive statement of everything that was agreed.
· PE Rule: Excludes all parol evidence.

· Partially Integrated: Not a complete and final record of the agreement. Some, but not all terms, may be fully/finally expressed or none.
· PE Rule: Will permit evidence to be admitted that supplements or explains the writing to the extent that it is not integrated (Rstd – “might naturally be omitted”; UCC – “certainly would be included”) The parol evidence must be consistent with, and not contradict or vary terms that have been recorded in the writing. 
· Merger Clause: Provision in written K that states that the written K is the entire agreement btw the parties. No representations or promises have been made besides those set out in the writing. 

· All terms of the agreement have been “merged” into the writing

· Strong evidence of integration

· Thus very effective in insulating the writing from parol evidence

· Determining Integration: 

· Four Corners Approach (MINORITY RULE)

· Look only at K language t determine if K =integrated.

· Merger Clause = sufficient but not necessary to prove integration

· Contextual Approach (MAJORITY RULE) 

· Can look at extrinsic/parol evidence to determine if K = integrated

· Existence of merger clause = probative but not conclusive regarding integration. 
· Example #2 (cont’d): A and B had lunch to continue discussing their idea of selling hand-made bike helmets out of A’s garage. Afterwards, they typed up a document entitled, “Contract”. The document described how the business would be run, including that the inventory would be stored in A’s garage and that B would be in charge of day-to-day operations, for which B would be paid $500/ month. A and B would split all profit 50-50.

· A seeks to introduce a letter from B sent 5 days before the lunch, agreeing that:

· A would be paid $500/ month for the use of his garage space.

· If profits reached $100k, A and B would also sell motorcycle helmets. 
· Answer 1: The writing is full integrated as to payment for the garage and thus this term of A’s payment of 500 a month for garage space would not be entertained. 

· Answer 2: More of consistent additional term.

· Is this something that might naturally be omitted or certainly would have been included? (partially integrated)
· If this is something that the aprties didn’t contemplate to have come into the ambit of their wirting, or if something that was not naturaly included in their agreement, and thus if so the agreement was only partially integrated to this term and would not be barred. 
· Example #4: A and B had lunch to continue discussing their idea of selling hand-made bike helmets out of A’s garage. They jotted bullet points of their agreement on the back of a paper napkin. The bullets described how the business would be run, including that the inventory would be stored in A’s garage and that B would be in charge of day-to-day operations, for which B would be paid $500/ month. A and B would split all profits 50-50. There is no other written evidence of their agreement. 
· B seeks to introduce an email from A sent 2 days before the lunch, saying that B should be paid $600/ month.

· A seeks to introduce a letter from B sent 5 days before the lunch agreeing that A would be paid $500/ month for the use of his garage space. The napkin is silent on this issue.
· Answer: Not necessarily clear if this expresses the parties’ final agreement. Issue: is whether is document is integrated or not. 
· Parol Evidence v. Extrinsic Evidence

· Parol Evidence approx. = Extrinsic Evidence 

· Extrinsic evidence, if consistent w/ the terms of the writing, may generally be used to supplement a completely integrated writing.

· Course of dealing

· Trade usage

· May not be used to contradict writing. 
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· Effect of Rule on Evidence of Course of Performance, Course of Prior Dealing, and Trade Usage:

· Course of Performance – usually not an issue b/c typically not parol evidence 

· Usually occurs after the written K executed. 
· Course of Prior Dealing – By definition occurs before K

· Trade Usage – occurs prior and contemporaneous with K

· Course of PD/Trade Usage - could be excluded from the agreement if its integrated, or it cannot be reconciled with the written terms

· However, course of prior dealing and trade usage differ from the normal parol evidence purported by a party’s discussion because it can be established by a more reliable objective evidence of mutual conduct or custom

· Restatement:

· Allows the course of prior dealing and trade usage evidence when the writing is not integrated (SOMETIMES ALLOWED)
· UCC:
· Makes clear that course of prior dealing and trade usage contextual evidence should be admitted even where the writing is intended as a final expression of agreement. (ALWAYS ALLOWED
· Issue: Assuming K = integrated, can PE be used to explain meaning of term?
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· Exceptions to Parol Evidence Rule:

· TO establish a ground for invalidating a K

· To correct false recitals

· To correct clerical errors 

· To establish a condition precedent to the K

· Note: These are situations where the evidence is not being proffered to prove the terms of the agreement, but rather something else. 
· Example #5: Grant leased an apartment to Epstein for the term May 1, 2004 to April 30, 2005, at $750/ month “payable in advance on the first day of each and every month of said term”. At the time the lease was singed, Epstein told Grant that he received his salary on the 10th of the month and that he would be unable to pay the rent b4 that date each month. Grant replied that would be satisfactory. On June 2, due to Epstein’s not having paid the June rent, Grant sued Epstein for such rent. At the trial, Epstein offered to prove the oral agreement as to the date of payment each month. Is the oral evidence admissible? 
· Answer: This is contemporaneous, so parol evidence is potentially an issue.

· Doe sit change or contradict any terms of the writing?

· Yes, blocked by parol evidence.
· Variation: What if they made an agreement that the tenant could pay on the 10th of the month after the tenant was already in the apartment.

· No parol evidence issue at all because its after the agreement
· Variation: What if landlord singed the lease and gave it to the tenant to sign, and tenant brought the singed lease back the next day.

· Issue: Was this concurrent or subsequent?

· More contemporaneous. 

· (Only oral contemporaneous evidence is barred). 

IMPROPER BARGAINING
Improper Bargaining Generally: 

· May be asserted offensively:

· Victim of improper bargaining (e.g. Misrep.) sues as Plaintiff, for rescission of contract. 
· Rescinded = voidable/avoided – remains effective unless the aggrieved party elects to terminate it

· Vs. Void K – neither party can sue to enforce K - void

· May be asserted defensively:

· Other side sues for breach of K. As defendant, victim of improper bargaining (ex. Misrep) can raise the defense of improper bargaining in order to avoid the K. 

· GR: (When a K is avoided, both parties are entitled to restitution b/c it would unjustly enrich a party to retain a benefit under an avoided K.)

· Improper bargaining must have occurred at or prior to the time the K was agreed to/entered into

· Not afterwards. 

· Improper bargaining must have been caused by, or been known to, the other party to the K.
· Improper bargaining is not itself a ground for the victim to sue for breach of K, but rather to avoid the K. 
· Adjustment of the Terms of the K to Correct he Consequences of Improper Bargaining: 
· If the aggrieved party decides not to avoid the K, but the other party’s improper bargaining resulted in terms that are unfair, the aggrieved party may ask the court to enforce the K after removing its unfair aspects. 
· 3rd Party Conduct (applies to all 3: Misrepresentation, duress, undue influence)
· If party knew, condoned, or directed the 3rd party duress, then it would still operate to void the agreement (has to actually have knowledge or direction)
· If party had no idea of 3rd party’s misbehavior, it couldn’t be used against them.
· Damages:

· If the aggrieved party elects not avoid K and not receive restitution, they may still have the possibility of compensatory damages to remedy the effects of the improper bargaining. 

· Aimed at compensating the aggrieved party for a loss in consequence of the improper bargaining 

· Or for tortious injury where the wrongful act is a tort as well as a bargaining impropriety.
Misrepresentation: 
· Nature of the Claim:

· Fraud in the execution: (“fraud in the factum”)

· Renders K void

· Fraud (misrepresentation) in the inducement: (this the common one)

· Renders K voidable at the election of the aggrieved party 
· Categorizing Misrepresentation: Note: Misrep. Can occur through words (express) or actions(implied) 

· Categorizing by level of “scienter” (mental state)

· Fraudulent (intentional) misrepresentation = “Fraud”

· Negligent Misrepresentation 

· Innocent Misrepresentation 

· Categorizing by nature of the act/omission

· Affirmative Misrepresentation 

· Statement

· Concealment

· Action that is likely to lead someone to not learning a fact.

· Ex: Used car salesman changes back odometer

· Nondisclosure

· Failure/omission to say anything

· Only occurs when there is a duty. 
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· Courts don’t recognize negligent/innocent nondisclosure because it is difficult to disclose something that you didn’t know – thus don’t blame

· Example #1: A, seeking to induce B to enter into a K to buy A’s apartment building, tells B that:

· His title to the building has been “upheld in a court decision”, which is true of the trial court. However, A knows that the decision has been appealed but does not tell this to B

· The apartments are all “rented to tenants at $200 a month”. A knows that the rent of $200 has not been approved by the local rent control authorities; thus making the rent charged illegal. A does not tell this to B

· Answer: These are half-truths and are at least misleading

· Thus sufficient to be a misrepresentation even though they may seem kind of true

· Literal falsehood is not necessary. 

· When Does a Misrepresentation Make a Contract Voidable: 
· Restatement: (1) If a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient. 

· Elements of Misrepresentation Based on Level of Scienter:
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· If it is a fraudulent misrepresentation: 

· It does not need to be regarding a material element 

· Exception: Some courts, including CA, don’t always follow 
· If it is a negligent/innocent misrepresentation:

· It must be on a material element.

· Element #1: Assertion not in accord with the facts

· What counts as a fact?

· Fact/opinion distinction:

· Fact: An objective ascertainable reality 

· Only a misrepresentation of fact constitutes fraud

· Opinion: Nothing more than an expression of personal belief - Opinions are not actionable as facts – recipient not justified in relying on it 
· G.R: However fact-based opinion constitutes a misrep. If the party expressing it knows that it is not supported by the facts on which it is based / or if party recklessly made the statement knowing that they had no clue about the facts on which its based.

· Ex: Attorney who believes that prospective client has a weak case, makes a fraudulent misrep to the client if he expresses a contrary opinion to the client in the goal if inducing. 

· Puffery: sales talk – “we are the best Thai restaurant in LA” – Not misrepresentation, just opinions that cant bring an action for fraud.
· Prediction should be treated the same as opinion. 

· Exceptions to Opinion Rule:

· a) Person making the assertion of opinion stands in trust and confidence to the recipient
· b) Recipient reasonably believes that, as compared to himself, the person whose opinion is asserted has a special skill, judgment, etc w/ respect to that subject. 

· c) Recipient is particularly susceptible to a misrepresentation of this type

· Old, young, retarded, learning problem, etc
· What counts as an assertion? 
· Statement/omission distinction 
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· 1) Affirmative Misrep/Omission -A had duty to report problems

· Just b/c the other party didn’t ask about doesn’t mean that A didn’t have the duty to tell. There was no affirmative misrepresentation but rather nondisclosure. 
· 2) 3rd party changed topic so fine

· Restatement 161: A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist if:

· (a) Disclosure necessary to prevent a previous assertion from being a misrep.

· (b) Disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that parking is making the K, and nondisclosure amounts to a failure to act in good faith

· (c) don’t worry about this one
· (d) The other person is entitled to know the fact b/c of a relation of trust and confidence btw them. 

· Example #2: A, who is experienced in business, has been a mentor to B, a young man who has habitually followed A’s advice. B recently inherited a tract of land. A knows that the land will increase in value b/c of a planned shopping center but does not reveal this fact to B. B agrees to sell the land to A. 
· Answer: Usually in a transaction we operate at “arm’s length” – don’t have to correct a mistaken assumption of the other party

· But since this is a relationship of trust (mentor/mentee), the law would impose a duty on A to disclose to B. 
· Example #3: A, a consulting firm, is approached by an oil & gas company to provide services relating to the purchase of a large tract of land. A’s specialty is in oil & gas refining rather than exploration or deposits, but b/c A has a similar-sounding name to another firm that specializes in oil & gas exploration, A is often mistakenly contacted for such jobs. A could still adequately provide the services requested.

· Answer: A has reason to know that B is operating under a false assumption. A cant just sit silently and go along with the situation. Although its not A’s fault, but they realize B is mistaken about something basic of the transaction creates a duty to A to disclose. Failure to do so would be a misrepresentation. 

· Example #4: A makes to B, a credit card company, a true statement of his financial condition for publication to B’s subscribers. B summarizes the info and transmits the summary to Chase Bank, a subscriber. Shortly thereafter, A’s financial condition becomes seriously impaired. Chase Bank lends $$ to A. 

· Answer: A’s disclosure is necessary to prevent a previous assertion made by A from becoming false. 

· What if A’s initial statement had been false:
· Since there would already be a case of affirmative misrep, it would already just be fraudulent. 

· Element #3 – Materiality:

· What counts as “material representation”

· A misrepresentation is “material” if it would be “likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so” (Rstd. 162(2))

· Negligent & Innocent misrepresentations must be about a material fact to render the K voidable by the recipient. 
· Element #4 – Justifiable Reliance/Inducement by the Other Party:

· What counts as justifiable reliance?

· Q’s to assess to determine whether recipient was justified in relying:

· Info publicly available?

· Truth could have been ascertained w/ little effort?

· Ex: via Google search, etc

· Reasonable person would have known to ask?

· Speaker made assurances to victim/led them on?

· Victim acted in good faith?
· Big component. The law is very lenient of victims of misrep. (especially intentional) 

· As long as victim acted in good faith, it is often sufficient to meet the justifiable reliance prong. 

· Example #5: A, seeking to induce B to make a K to buy a tract of land, assures B that the tract contains 100 acres. In fact, the tract contains only 99 acres. 

· Answer: Don’t really know if intentional or not… but looking toward materiality:

· When buying land most of us would want to know the exact amount. Even if it was just off by one. 

· Especially since acres are pretty large chunks of land. 

· Example #6: A is a sophisticated businesswoman. As she was moving into a new office leased from B, B asked her to sign a doc entitled “lease agreement”, saying it was urgent. A had a wedding to attend that night and was in a hurry. She called her lawyer in B’s presence to ask whether it was ok to sign the lease agreement. The lawyer said she could sign. B remained silent during the telephone call. The doc turned out to be a personal guarantee.
· Answer: This is an example of fraud in the execution b/c it is a misrepresentation about the very thing being signed itself. B called it a lease but it was a guaranty. Even though, B didn’t saying “this is a lease agreement” through conduct (title of the doc) it was an affirmative misrep. 

· Was A justified?
· She confided with her lawyer makes it reasonable

· B remained silent but didn’t volunteer the actual facts.

· A was in a hurry maybe question if she was justified in relying at that time 

· Most of us are responsible for reading what we sign – not justifiable 

· She was a sophisticated businesswoman – not justifiable 

· She had seen tis type of stuff before, she knows she should read

· * Assessing the justifiable reliance of the recipient is very much a totality of the circumstances situation and greatly involves the facts. 
DURESS (ADD EXAMPLES)
· Renders K voidable by victim – under rare occasion of physical compulsion is the K itself void

· There can be physical and economic duress

· Rationale:

· Victim should not be held accountable for his apparent assent when it was not genuine 

· R2d: 174: If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as manifestation of assent 

· Physical compulsion only*

· K void 

· R2d 175(1): If a party’s manifestation of assent is (a) induced by an (b) improper threat by the other party that (c) leaves the victim no reasonable alternative the contract is voidable by the victim 

· Physical threat

· Economic Threat

· Voidable by the victim

· ELEMENTS:

· 1) What constitutes an “improper threat”

· 2) When is there no reasonable alternative?

· 3) How do we duress induced the other party?

· 1) Improper Threat
· Threat – indication of intent to do or refrain from doing something to inflict some harm, loss, injury, bad consequences on persons personal or economic interests. 
· Can be through words or conduct

· Can’t be threatening some harm that would’ve already occurred 

· If one party has greater bargaining power – it may seem like there might be duress, but they aren’t threatening anything 
· Just a warning

· G.R: If threat made by a nonparty, the victim cannot normally claim duress unless the other contracting party is implicated in the threat/knowingly took advantage of it.

· Policy exception: when conduct of nonparty is actual physical force against the victim/threat of force, the duress may be serious enough to render K void 
· Was the threat improper?

· Threat goes beyond the legitimate rights of the party applying the pressure, or constitutes an abuse of those rights

· Ex: Landlord saying: “pay rent or I’ll evict”

· It is a threat, but not improper 

· 2) When is There No Reasonable Alternative (Objective)
· If substitutes products/service are available. Or other practical/reasonable means – then there are reasonable alternatives

· No reasonable alternatives if:

· Unduly burdensome, risky, or unlikely to avoid threatened circumstances 
· 3) Inducement (Subjective)
· Whether the victim was actually induced.

· Ex: Even if victim was huge fragile, it wouldn’t matter. The test is if THEY were induced.

· Rationale: We are trying to protect these types of people b/c they can be taken advantage of 

· Things like age, relationship, other counsel, etc are taken into consideration.

· Remedies:

· Only in rare occasions when K is induced by an extreme degree of duress, such as physical force or threat of physical violence does the K become void b/c there was no assent. 
· B/c Duress is meant to protect the victim, the most common approach is:

· K voidable at the victim’s election 

· Victim may choose to abide by K despite duress, or may decie to avoid it, claim restitution of any benefit conferred, and tender restoration of any benefit received

· In most cases, the victim must choose between keeping the contract, subject to all its terms, or avoid it entirely. HOWEVER, there are circumstances where a court has the discretion to take a middle path.
· Ex: Party desires to keep property purchased, but can show that they were forced to pay and excessive price for it. The court may enforce the K, subject to a refund to the victim in the amount in excess of fair value. 
· Duress in Modification of an Existing Contract 

· Evaluate coerced modifications by evaluating under the rules of duress. 
· GR:

· Mod should be upheld if it was fairly bargained
· Mod should be avoided if the party’s assent to provide increased compensation was induced by the other’s improper threat to otherwise withhold his promised performance. 
UNDUE INFLUENCE – “the victim’s natural will was overcome”
· One of the parties had a particularly strong influence over the other and abused this position of dominance to persuade the subservient party to enter a disadvantageous K. 
· Makes K voidable at the will of victim

· Totality of the circumstances test – no one factor can fully determine.

· Elements: (very totality of the circumstances)

· 1) Special Relationship of Trust or Dependency * (hallmark – but not always required)
· Relationship where one party is vulnerable 

· Relationship of dependency – one party is justified in assuming the other is looking out for his welfare

· Fiduciary or quasi-fiduciary relationship where one party has superior:

· Knowledge 

· Experience 

· Maturity 

· Strength

· 2) One Party was in a dominant position b/c of the relationship 

· 3) Dominant party abused this position by unfairly persuading the victim. *
· (Note): Elements 1 and 3 can be thought of as on a sliding scale. 

· If you have a lot of one you can have a little of the other/none of other

· Ex. No relationship of trust but tons of evidence of unfair persuasion (see example #7)

· How is UI different from legit persuasion?

· UI = persuasion which “overcomes the will w/o convincing the judgment”
· Upon reflection not something that you would normally agree to
· UI = “kind of influence or supremacy of one mind over another”

· UI should not be used as a pretext to avoid bad or improvident bargains. 
· Signs to look for Improper/unfair Persuasion:

· Discussion of transaction at unusual/inappropriate time 

· Consummation of the transaction in an unusual place

· Insistent demand that the business be finished at once

· Extreme emphasis on consequences of delay

· Use of multiple persuaders

· Absence of advisors 

· Statements that there is no time to consult advisors 

· Victim is elderly, sick, emotionally fragile. 
· Example #5: A, the pregnant wife of a man who had been shot to death on Oct. 30th and buried on Nov. 1st , was approached by four members of her husband’s family on Nov. 2nd and persuaded to deed her entire interest in her husband’s estate to his children by a prior marriage. 

· Answer: Undue Influence – persuasion tactics a bit fishy because of the timing. 

Don’t really know the relationship but she might be justified in thinking that she could trust him – that they didn’t come to the funeral to screw her over, and that they were trying to help her. Ultimately, it looks like there was an abuse of trust vs better bargaining 

· Clearly, not Duress b/c there is no threat

· Example #6: A is a 16-year-old girl had a child out of wedlock and had just given birth to her child alone and in a maternity home. Immediately after A gave birth, and when she was still highly emotional, A’s counselor came into her room and encouraged her to give up her baby for adoption. A’s counselor pressured her for an hour and said that it was of utmost importance that she agree to it now, w/o discussing it with any family or friends. A signs the adoption forms. 

· Answer: Undue Influence – Relationship of trust: b/c this is A’s counselor. A is also a teenager of 16 years old. Improper persuasion: Insistent demand – pressured for an hour; extreme emphasis on con of delay, didn’t say she seek advisors. Highly emotional state.
· What if counselor truly believed it was for A’s best interest (good faith)
· Doesn’t matter because it would still be an abuse of trust instigated by undue influence. 

· Still not duress – no threat – pressuring for an hour is still not threat.  
· It does matter if the person is a party to the K. (problem w/ the hypo). Assuming the k wasn’t involving counselor, if another party doesn’t know about the undue influence the K wasn’t entered in undue influence. 
· Example #8: A, an 18 year old, was working for B at a construction site. A was not supposed to be working with heavy duty equipment, but one day B was shorthanded at the site and asked A to use a jackhammer. A was seriously injured. The insurance adjuster for B followed the ambulance and confronted A in his hospital room. The adjuster badgered A for an hour about signing a release, promising immediate payment in return for only ¼ of the benefits provided by the policy. A had no around to ask for advice and unable to leave the hospital room. If A signs the release, can he later void it?

· Undue Influence: unfair persuasion: A was unable to ask for advice, was unable to leave the room, was 18 – thus some kind of pressure that overcame his will.
· There is however, no relationship of trust
· But the court still ruled undue influence 
· Thus shows that there doesn’t always really have to be this relationship of trust. 

· It was sufficient enough that A was corned in this vulnerable position.

· It doesn’t matter that you agreed knowing that you would try to use undue influence later *
· Duress?:

· Possible threat that if he doesn’t do this he will get less. But it is a little but more like “a lot of pressure” Can probably make the argument that it comes close to duress – but clearer example of undue influence 
UNCONSCIONABILITY 

- UCC and Restatement Unconscionability are nearly identical. 

- Provides relief in cases that do not clearly fall w/n any of the other more specific doctrines (duress, UI).

- Most commonly associated with consumer transactions in which a relatively large and  powerful corp. supplies a standard form K that is signed by a consumer with little to no opportunity to negotiate terms

However not unconscionable merely b/c its standard terms drafted by econ. powerful party. Nor is it confined to consumer transactions.

GR: Requires showing of Procedural & Substantive Unconscionability

Sometimes according to a sliding scale – In CA, if there is a lot of either one, you can have less of the other. 

· Procedural Unconscionability:  Deals w/ the bargaining process leading up to K – Absence of meaningful Choice 
· Whether the more sophisticated party abused its power to impose its will on the other party.
· Factors
· Relating to the K:

· Boilerplate terms that most people don’t read

· Important terms buried in fine print/ other “unfair surprise”

· “Legalese” or difficult t understand terms

· Adhesion K (presented on a “take-it-or-leave-it” basis); preprinted/standard form K

· Relating to the Parties & Bargaining Process

· Poor, illiterate, unsophisticated party 

· No real time or opportunity to read/understand

· Little-no leverage to bargain/negotiate

· Irregularities/overreaching/”naughtiness” in bargaining process

· Gross inequality in bargaining power

· Substantive Unconscionability: Unfairness in the resulting K. Bargain that is “such as no man in his right senses would make, and as no honest/fair man would accept on the other.”

· Courts don’t look into adequacy of consideration – cant just be favorable to one side 
· Examples: 

· Terms that “Shock the Conscience”

· “Oppressive”  

· Waiver of rights

· So unfair as to suggest defects in bargaining process

· Terms extremely favorable to one party for no good reason 

· Not enough to be Procedural Uncon. Examples:

· Mere inadequacy of consideration/normal unfairness

· Gross disparity in values exchanged due to legitimately stronger bargaining position.

Unconscionability Remedies:
· Avoidance 
· Each party must still restore any performance received under the K under principles of unjust enrichment
· “Sever” the K and refuse to enforce unconscionable parts

· “Blue Pencil” Approach – strike out grammatically severable words/phrases to avoid inconscionability.
· Refuse/Limit Remedies 

· Deny specific performance 

· Award restitution instead of damages

· “Reformation” - Rewrite Unconscionable clauses to avoid unconscionable result 

Unconscionability and Arbitration 
· There is a trend of K’s with arbitration agreements being found unconscionable more often than K’s w/o arbitration agreements.

· Theories:

· Possibly arbitration agreements are just unfair 

· Courts don’t like arbitration and thus treat it w/ more severity.
Separability of Arbitration Clauses – who decides whether unconscionable.

· Arbitration law holds that the arbitration clauses are a separate contract from the rest of the Container K. 
· So if you attack the container K, the arbitrator will be the one will assess whether the contract as a whole is unconscionable. 
· But if you specifically attack just the arbitration clause then the court will decide if whether just that is unconscionable (also for fraud, misrep, UI). 

· Higgins v. Superior Court:
· (SEE CASE BRIEF FOR ANALYSIS)

· Issue #1 – Is the arbitration clause unconscionable?

· Rules: 

· 1) Unconscionability has both a procedural and substantive component 

· 2) Proc. Uncon. focuses of factors of surprise and oppression – surprise = the disappointed expectations of the weaker party.
· 3) Sub.  Uncon. Terms described as “unfairly one-sided” – Ex: If the agreement requires arbitration only for claims of the stronger party.

· Issue #2 – Does the petition challenge the enforceability of the Agreement and the Release or does it contest only the arbitration provision?

· Buckeye (pg. 5) – “ a challenge to the validity of the K as a whole, and not specifically to the arbitration clause, must go to the arbitrator.”

ILLEGALITY & PUBLIC POLICY
- Issue is not whether one of the parties dealt wrongly w/ the other or that one party’s assent is deficient, but that the contract is forbidden or does some damage to the public good. 
- Claim of illegality or a violation of public policy is made by one of the parties who seeks to escape an obligation arising out of the K. – make voidable
- When serious enough, illegality or public policy issues can make the K void not just voidable 
· Illegality:  - Voidable or void
· K contrary to CL/statute (some legal principle)

· Some illegal Ks are for a serious violation that would constitute a criminal act = Not enforceable/void 

· Difference btw illegality and criminality 

· In Parci Delicto Rule (applies to policy as well): Starting place for the court to look at

· If the parties are equally at fault, the court will just leave them where they are

· Instead of granting a remedy, the court will just wash its hands of the situation (B/c does not want to legitimize illegal violation).
· Ex. #1 – Honda Motors employs Regina to work in its factory and premises to pay her double for the overtime if Regina works 10 hours a day instead of the usual 8. A state statute, designed to protect the health of workers in such factories, provides a max period of employment of 8 hours a day and makes violation a crime for both employer and employee. Regina works 10 hours a day but Honda refuses to pay her extra for the overtime, claiming that the promise is against public policy.
· Answer: K is contrary to public policy – actually illegal. – void. The statute makes it so that both employer & and employee are in violation of the crime – both are at fault 

· Thus, court may apply In Parci Delicto 

· However, the statute was intended to protect the employee.

· Thus not paying the employee for the time she worked would go against the legislative intent of the statute. 

· Ex #2: A and B make a wagering agreement in violation of a statute that makes such agreements “void”. When A loses, C pays B at A’s request. A promises C to pay him that amount.

· Answer: If the court enforced the K it could end up encouraging the behavior that the statute was trying to avoid.

· Examples Take-Away:

·  Look at the purpose of the law (Ex. 1)

· If enforcement/non-enforcement would promote/discharge the actions delineated in the law (Ex. 2) 

· Public Policy (public welfare, interest, morality)
· Typically isn’t a specific statute/law on point.
· Courts determine on a case by case basis.
· Ex: R.R. v. M.H. 
· There is nothing inherently illegal to surrogacy agreements, thus must turn to find out the public policy behind it. – clear public policy wasn’t already clearly established
· Court is not just making the policy up, but is actually looking to see if there is an established policy that can be ascertained from the available other authorities. 

· The Big Question: What is the public policy?
· Often times it isn’t clearly articulated
· Disclaimer of Liability:
· GR: Cannot disclaim for gross negligence/recklessness and above – will never be disclaimed. Parties may still put it in but you can just cross it out.
· You can disclaim for negligence but there is even exceptions to that. (courts are split)
· Importance/necessity of service to public 

· Kinds of people who would execute the disclaimer

· Extent of control that provider of service has

· Impact that not permitting disclaimer will have on public’s ability to obtain. 

· Ex: Going skydiving. Can the guide disclaim liability 

· Lights parachute on fire (purpose) – cant disclaim

· Operator smoking a cigar (gross negligent/recklessness) – cant disclaim

· Operator fails to warn you about smoking a cig – (gross neg.) – cant disclaim
· Operator should’ve known a chemical they use is highly flammable (negligent) – can disclaim but maybe exceptions 

· Non-competes: If employment terminated – you wont go compete for competitor. 
· GR: Not contrary to public policy as long as they are “reasonable” in terms of: (fact intensive) 
· Subject Matter 

· Geography 

· Time Period 
· Factors to Consider:

· Legit interests of the party who seeks the non-compete (desire to stifle competition = not sufficient)
· Ex: If employer had invested a lot of resources, training, etc. in employee and is now gone for nothing if employee goes straight to working for competitor. 
· Hardship on the Party Restrained -

· Employment is an important right for ppl, and must be considered.
· Whether the Enforcement would deprive the public of a valuable resource

· Ex: Doctors, specialists, maybe lawyers

· Ex #3: Young Pulmonologist recently graduated from Med school, signed a partnership agreement with B, and established a pulmonology clinic. The agreement contained a clause stating that in the event the partnership is terminated, A may not provide any medical services (not just pulmonology) w/n a 5 miles radius of clinic, for the next 3 years. 
· Answer: “any medical services” appears unreasonable.

· Wouldn’t be able to help people and also is unfair to the young doc’s employment options

·  Pulmonology / doctors might be an important social service in the area. Is 5 miles really necessary? 3 years may also be unreasonable 
CH. 15 – MISTAKE, IMPRACTICABILITY, FRUSTRATION OF PURPOSE (focus more on the analysis vs the answer (courts extremely split)
- Each concerned with a situation in which the exchange between the parties turns out to be very different from what was expected. 

-Mistake – this situation is caused by serious factual error made by one or both parties at the time of contracting. 

- Basis of mistake is that the manifestation of assent is not genuine b/c it was induced by error
-Impracticability and Frustration – events change drastically enough after formation to oppose the original expectation of the parties.

-Concerned w/ the impact of supervening events on the transaction. 
MISTAKE – voidable
· Definition: “An error of fact” – Error about some thing or event that actually occurred or existed and can be ascertained by objective evidence. 

· Not just a judgment mistake. 

· Incorrect prediction of future event = no mistake
· Mistake as to meaning(misunderstanding) = no mistake

· Mutual Mistake: 

· 1) At time of contracting, parties made a mutual mistake of fact. 

· 2) Erroneous fact was a Basic Assumption on which K was made.

· 3) Mistake must have a Material Effect on the agreed exchange

· 4) Adversely affected party must not have borne the risk of mistake*
· Rstd. 154 – A party bears the risk of a mistake when:

· a) Express Assumption of Risk – Risk is allocated to him by agreement of the parties 

· b) Implied Assumption of Risk – one/both parties are aware, at the time the K is made, that they have only limited knowledge and might be mistaken but go ahead anyways.
· c) Equitable Allocation of Risk – Risk allocated to party by the court on the ground that it is reasonable in the circumstances to do so. 
· EX: (Seller of land w/ gold on it should reasonable be aware of whats under their land and is thus reasonable to allocate the risk)
· EX: Mistake? -  Jones, a farmer, found an odd-looking stone in his fields. He went to Smith, the town jeweler, and asked him what he thought it was. Smith said he did not know but thought it might be a ruby. Jones asked Smith what he would pay for it, and Smith said $200. The stone turned out to be an uncut diamond worth $3000. Jones brought an action against Smith to recover the stone. On trial, it was proved that Smith actually did not know the stone was a diamond when he bought it.
· Answer: Mistakes of value don’t count for mistakes in this doctrine 

· The mistake of fact is the thing itself

· Diamond/ruby (basic assumption) 

· Material effect: $200 v $3000

· There was an implied assumption of risk – both parties, including Jones, were aware that they had limited knowledge of the stone and had an awareness that there was a risk – thus Jones (adversely effected party) bore the risk of mistake = No Mistake defense
· Unilateral Mistake:
· 1) At time of contracting, the adversely affected party made a mistake of fact

· 2) Erroneous fact was a basic assumption on which the adversely affected party made the K.
· 3) Mistake must have a material effect on the mistaken party.

· 4) Adversely affected party must not have borne risk of mistake.
· 5) The equities must favor relief for the mistake
· Hardship of enforcement on mistaken party
· Hardship of avoidance on the non-mistaken party 

· EX #1(a) – A is an employee of a jewelry shop on a cruise ship that operates on consignment. B is in the market for a 15-20 carat diamond. She finds a 20 carat diamond to her liking and asks for the price. A then e-mails the owner. The owner’s rely email lists the number of carats and a price of $200k. A quotes B a price of $200k, and B purchases the diamond.
· Unbeknownst to both parties but known to the owner, the diamond was a high-end synthetically manufactured stone.
· Answer: Both parties were mutually mistaken as to the fact that it was a synthetically manufactured stone. It goes to the basic assumption. Does it have a material effect? – the value of the synthetic manufactured stone v. a naturally occurring stone - yes – if it turns out that synthetically manufactured stones do go for that same price – then there wouldn’t be a material effect.  No told that there is an express assumption of risk. Doesn’t seem like there would be an implied assumption of risk. If there had been an expert there that said that the price was too low then maybe there was an implied assumption of risk for B. 
· EX #1(b) – A is an employee of a jewelry shop on a cruise ship that operates on consignment. B is in the market for a 15-20 carat diamond. She finds a 20 carat diamond to her liking and asks for the price. A then e-mails the owner. The owner’s rely email lists the number of carats and a price of $200k. A quotes B a price of $200k, and B purchases the diamond.
· Unbeknownst to both parties, the diamond is actually worth $4M; the owner’s e-mail had been intended to state the price per carat. 

· Answer: Unilateral mistake – 1 party responsible for setting the price – other party: its not one of B’s basic assumptions that A got the price right, he’s just asking for the price – it is only a basic assumption of A’s that the owner quoted him the right price. If B had brought along a gemologist that said “wow that’s a low price” – then B might actually have reason to know that A was mistaken.  – However, in this scenario it looks like B was just looking for a price quote. 

IMPRACTICABILITY & FRUSTRATION 

- Both assume there was nothing wrong w/ the formation of the K. 

- Not Q of whether Ks that were validly formed, should be enforced. 


- Thus, not voidable,  - unenforceable
Impracticability:
· 1) After the K was made, an unforeseen event occurred that was not the fault of the party seeking relief 

· (Not – unforeseeable – it is whether the parties actually didn’t foresee it – not should’ve)

· 2) The nonoccurrence of the event was a basic assumption of the K.

· 3) The event makes the party’s performance “impracticable” [has a material effect] 

· Extremely difficult to perform OR Impossible 
· 4) Adversely affected party must not have borne the risk of the event occurring.

· Exs: acts of God, natural disaster, shortage of raw materials due to unexpected war/conflict, shut down of major supplies, change in gov. regime, 

· Generally just b/c a party’s performance becomes more expensive/inconvenient doesn’t make it impracticable – has to be a bigggggg change in the market to make impracticable.  

Frustration of Purpose: 
· 1) After the K was made an unforeseen event occurred that was not the fault of the party seeking relief (same as Imprac.)

· 2) The nonoccurrence of the event was a basic assumption of the K (same as imprac.)

· 3) The event substantially frustrates the party’s principal purpose [has material effect]

· Not that the party can’t perform – rather – it would be pointless for them to do so.
· Purpose must be known to the other party as well.
· 4) Adversely affected party must not have borne the risk of the event occurring (same as imprac.) 
· Ex # 2(a) – A, who owns a hotel, and B, who owns a country club, make a K under which A is to pay $1K a month and B is to make the club’s membership privileges available to guests in A’s hotel free of charge to them.

· After K was formed, a surprisingly progressive city council is elected and the council passes a new ordinance regulating country clubs. B’s club is not in compliance and is shut down while necessary changes are made. Is the K enforceable against B?

· Answer:  Impracticability – B is seeking relief. Doesn’t appear B is at fault for not predicting the event so would be considered unforeseen. It was a basic assumption of their K. 
· Does it make impracticability or frustrates B’s principal purpose?:

· More impracticability – it is very difficult/if not impossible for B to perform-make club open to hotel guests

· Evidence that B bore the risk (express or implied)?

· No

· Is this impracticability severe/material enough?
· Courts go either way – but (Hiro) think that when it is really impossible to do then it is likely impracticable and B’s performance should be excused. 
· Ex # 2(b) - A, who owns a hotel, and B, who owns a country club, make a K under which A is to pay $1K a month and B is to make the club’s membership privileges available to guests in A’s hotel free of charge to them.

· A’s building is destroyed by fire w/o his fault and A is unable to remain in the hotel business. Is the K enforceable against A?

· Answer: Frustration of Purpose – A’s could still perform (pay $1k), but A’s principal purpose was to provide his hotel guests with the country club privileges. Now that A has not hotel, he has no guests so there’s no reason for him. Finally, both parties were aware of A’s principal purpose. 
Remedies for Mistake and Impracticability:
· Restitution

· If K found unenforceable – whatever benefit that might have been conferred to one of the parties - must be returned. Can’t keep the benefits
· Reformation

· Re-drafting the K to account for the mistake/supervening impracticability 

· Possible but unlikely 

· B/c freedom of K

· However, it is the remedy of choice for: clerical errors 

· Just a mistake in transaction. Not a factual error.

· Problem: Evidence used to show that the error was a clerical mistake may be – parol evidence
· Parol evidence exception – allowed as evidence to prove clerical mistake/mistake in transcription. 

Ex #3(a) – Peter contracts to sell a tract of land to Rashid in an up-and-coming suburb of Metropolis, where rents are already on the rise. Both parties understand that Rashid plans to erect a 10-unit rental building on the land, and the sales price was calculated based on everyone’s prediction that rents would continue to rise.

· For unknown reasons, after the purchase the rental market stagnated, and Rashid can now only charge 50% of what the parties expected he could at the time of contracting. 

· Answer: A mistaken prediction on the market can’t be a mistake.

· Impracticability – No - usually market changes aren’t enough, but in some dramatic cases courts will take sympathy. The change in the market does not make it difficult for Rashid to perform (sell the land) – not impracticable to do this

· Frustration of Purpose - It was Rashid’s principal purpose (it was also known to Peter) – could likely be a frustration of purpose – however still likely will not be granted. 
Ex #4(b) - Peter contracts to sell a tract of land to Rashid in an up-and-coming suburb of Metropolis, where rents are already on the rise. Both parties understand that Rashid plans to erect a 10-unit rental building on the land, and the sales price was calculated based on everyone’s prediction that rents would continue to rise.

· Unbeknownst to the parties, the land had extremely poor quality soil, which is exceptionally rare for the region. As a result, Rashid must build a smaller structure w/ smaller units. The rents he can charge are now only 50% of what he thought he could charge

· Answer: Mistake – since mistake is to a fact not a prediction. Not imprac/frust. because there is no supervening event

· Yes, probably material 50%

· Did adversely party bear the risk?

· Doesn’t seem Rashid was aware. 

CH. 17 – BREACH & REPUDIATION
Review: 

· Express Conditions = strict compliance

· Constructive Conditions = can be substantially complied w/ 

BREACH
Rule: Just b/c a party substantially performed doesn’t mean the party still isn’t in breach

· But the promisee can’t withhold performance.

Breach Decision Tree – Restatement 
· 1) Was there a breach?

· 2) Was the breach Material, or was there Substantial Performance? (totality of the circumstances) 

· Was breach “so central to the K that is substantially impairs its value and deeply disappoints the reasonable expectations of the promise?

· Did the breach go to the “heart” or “essence” of the K?

· 3) If Material, is the Material Breach Partial or Total?
· Likelihood that breaching party will cure breach.
· Sincerity of breaching party’s claim that it will cure breach.
· Extent to which further delay will prevent or hinder the making of substitute arrangements by non-breaching party.

· Reasonableness of non-breaching party’s conduct in communicating his grievances and in seeking satisfaction. 
· (NOTE: A partial breach becomes substantial performance when cured.)

· (NOTE: Initially, the non-breaching party makes this decision on whether it was a total breach, partial, or substantial performance.)

· (If they conclude it to be total and excuse themselves, and they turn out to be wrong, a court might find that they are actually in breach by withholding performance.) 

· 4) Can the non-breaching party sue for damages?
· Replacement costs

· Exception for unfair forfeiture. 

Material Breach v. Substantial Performance (contd.) (241)
· a) Extent to which the injured party will be deprived of the benefit which he reasonably expected.

· b) Extent to which the injured party can be adequately compensated for the part of the benefit of which he will be deprived. 

· c) Extent to which the party failing to perform or to offer to perform will suffer forfeiture. 

· d) Likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circumstances including any reasonable assurances. 

· e) Extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing. 

Partial v. Total Material Breach (Contd.)

 - In determining the time after which a party’s uncured material failure to render/offer performances discharges the other non-breaching party’s remaining duties to render performance, the following are considered:

· a) 241 (above) 

· b) Extent to which it reasonably appears to the injured party that delay may prevent/hinder him in making reasonable substitute arrangements. 

· c) Extent to which the agreement provides for performance w/o delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circumstances, including the language of the agreement, indicate that performance or an offer to perform by that day is important. 

Consequences of Substantial Performance & Material Breach:
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Case Examples:
· Raymond Weil v. Theron: $3M endorsement K for RW products (watches/jewelry)

· D more a Dior watch for 1 hour during a panel discussion; photos widelt disseminated 

· D wore Montblanc necklace, but photos later taken down

· Answer: D did a Total Material Breach to P.

· Breach goes to the heart of endorsement K, and D can’t cure b/c the action has already been done. 

· P could sue for damages and is also discharged from any performance that might’ve been due.

· Jacob & Youngs v. Kent: Construction of house – D installed Reading pipe, and the K required Cohoes pipe. 

· In this situation it turned out that these pipes were effectively identical and the only real difference was just the brand name. 

· Thus, Substantial Performance.
· Making the D(Kent) demolish parts of the house and redo the pipe would be unfair to the D
· Furthermore, the court looked at the market price of the house w/ both types of piping.
· There was no material difference. 

· Thus, P was awarded $1 Nominal Damages – b/c they were right, there was a breach but not material. 
· EE Examples (add from slides/recording)
Breach Decision Tree – UCC (Sale of Goods)
· 1) Was there a breach?
· 2) Perfect Tender Rule allows buyer to reject (suspension of performance)
· Perfect Tender Rule – any kind of breach will automatically be Material
· Rejection must be in good faith

· Rejection must happen w/n reasonable time from delivery. 

· If buyer does not reject w/n reasonable time, he can revoke acceptance of goods only if nonconformity “substantially impairs” its value to him. 
· 3) Seller’s Cure

· If buyer rejects prior to date for delivery, seller has absolute right to give notice of intent to cure, and to cure prior to date for delivery. 

· If date for delivery has passed, seller has a qualified (“limited”) right to give notice of intent to cure, and to cure w/n a reasonable period of time. 
· Qualified – seller gets to cure only if they had no reason to know that goods were nonconforming/or they realized but they had a reasonable belief that it wasn’t a big deal (good faith conduct)

· (If the buyer deems the seller’s cure not to be sufficient and then discharges himself from K, and the court later finds the buyer to be wrong, than the buyer will then be in breach). 
· 4) Can the buyer sue for damages?
· 2-713: If time for performance has still not elapsed: gives buyer right to replacement good 

· 2-714: Replacement cost OR difference in value between original good and non-conforming good 
UCC Relief:
· Breaching party is entitled to restitution. – (”return of benefits incurred – to avoid windfall gain ) (Same unjust enrichment analysis will apply)
· Unjust Enrichment: This amount may be offset by expenses that the non-breaching party may have incurred in finding an alternative. 

· Breaching buyer’s restitution is limited to excess of:

· Amount of damages that seller would be entitled to under a “liquidated damages” clause in the K
· Liquidated damages = “in the event of a breach you will owe us $X”

· OR

· 20% of seller’s compensatory damages or $500, whichever is smaller

· (if there is no liquidated damages clause the breaching buyer’s restitution will be subtracted by $500 or 20% of seller’s damages) – 500 is retained by the seller – rest returned to the buyer. 
Divisible and Installment Contracts:
· Divisibility:

· When there is some reason to break a K into discrete units, and the K is capable of being divided up into a set of self-standing components. 
· Rule: If K is divisible, a material breach relating to only part of it is confined to that part, and the breacher can enforce the remainder w/o being subject to the general rule precluding action by the party who materially breached. 

· Ex: Menorah Chapels v. Needle
· Court ruled that K was not divisible b/c even though there were 6 different days the goal of watching over the grave for the whole time was the main purpose those, it was a material breach. 
· Ex: Carrig v. Gilbert Varker:

· D (builder) was supposed to complete 35 houses but stopped after 20. 

· D said I’m done. P said this was a Material Breach.

· D said he wasn’t going to complete the rest – sounds like a repudiation/total material breach – this would lead the P to not have to pay anything to D b/c its all one K

· However D could’ve got restitution (but not necessarily K price)

· Court – not material breach – material breach only confined to the remaining. First 20 are not part of K, and P must pay D contract price for the building of those 20. For the remaining 15 – P is free to find someone else – If that new builder is more expensive than the original K with this builder, than the P can sue D for expectation damages. 

Anticipatory Repudiation
· Breach occurs only at time designated for performance. If that time hasn’t arrived yet, there is ordinarily no breach. 

· Repudiation - Before the time of performance, party makes it clear by words/actions that he will breach when the performance falls due. 

· May also occur after performance under the K has begun, but before the due date of the repudiated performance
· Rule: Where a true anticipatory repudiation (not just “I might not be able to perform) occurs, it will have the effect of as if it was a total Material Breach at the time of performance. – Other party discharged. 

· If its just an anticipatory minor breach – the P will still have to wait until the due date for performance and then sue for damages for when that breach occurs. 

· Truman v. Schumpf:

· Rules: A request to modify a K, doesn’t constitute as an anticipatory repudiation. 

· Too tentative not unequivocal.

· Rule 2: Other party must indicate that your electing to treat K as repudiated or have undergone a material change in position - to take away repudiating part’s ability to retract repudiation. 

· Examples: On April 1, A contracts to sell and B to buy land, delivery of the deed and payment of the price is to be on July 30th. Has A repudiated if…

· 1) on May 1, A tells B that he will not perform

· Yes, Anticipatory Repudiation.

· 2) on May 1, A says, “I am not sure that I can perform, and I do not intend to do unless I am legally bound to.” 

· Not unequivocal and not certain. “unless I’m legally bound to” – if he is bound he will perform – Not anticipatory repudiation – cannot sue at this time, and must wait until time of performance has arrived. 

· 3) on May 1, A tells C, a third party with no connection to the K, that he will not perform the K w/ B. Unbeknownst to A, C informs B.

· Not an Anticipatory Repudiation – b/c B has only heard this from C. B hasn’t confirmed this w/ A so it cant be seen as a clear/complete repudiation from A to B  

· 4) on May 1, A contracted to sell and deeded the land to C, but says nothing to B

· At this point A cannot sell the land (perform his contract w/) B.  Since A cant go through with his and B’s K, this would constitute an Anticipatory Repudiation of the A/B K. – B’s conduct has made it impossible for him to follow through w/ A/B contract.

· Repudiation would take effect when B conveys the title. Doesn’t require A’s knowledge. 

· Rule: Can breach a K even when the other party doesn’t know of it.  

· 5) on May 1, A tells B he will not be able to deliver the deed to the land until July 31st. 

· It is anticipatory but not really a repudiation of the deal b/c its only 1 day late. Not an anticipatory repudiation – B would not be entitled to treat as repudiation at this point – can still sue for damages incurred from day late. 

Possible Courses of Action in the Face of Potential Repudiation? 
· Wait for repudiator to change its mind on the date of performance.

· If there is an actual repudiation the other party can also wait for the other party to retract their repudiation. 
· (Note) – Breaching party may retract the repudiation unless:

· Non-breaching party notifies breaching party that it has repudiated.

· Non-breaching party materially changed its position on repudiation

· Treat as immediate breach; sue for breach and consider oneself discharged from further performance 

· Risky – b/c if it becomes something less than anticipatory breach than the party may still be on the hook for return performance. 

Adequate Assurances – Covers situation where it is unclear –possible that the party could total breach – so gives the other party the ability to “test the waters” 

· UCC 2-609: “When [1] reasonable grounds for insecurity arise w/ respect to the performance of either party, the other may [2] in writing demand adequate assurance of due performance and until he receives such assurance may [3] if commercially reasonable suspend any performance for which he has not already received the agreed return.” 

· …. [4] after receipt of a (1) justified demand, failure to provide [2] w/n a reasonable time not exceeding 30 days such assurance of due performance as is [3] adequate under the circumstances of the particular cases is a repudiation of the K.  
· Restatement version 251 (SEE SLIDES) – near identical 
· Assuming A seeks Adequate Assurances from B

· If you get to the last box(blue) you are entitled to infer that they have repudiated.
Rules Re: Discharge:
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ASSIGNMENT, DELEGATION, & THIRD PARTY BENEFICIARIES Ch. 19
THIRD PARTY BENEFICARIES
- When a K is entered for the deliberate purpose of bestowing a benefit - and the power to enforce that benefit - on a 3rd party. 
- 3rd Party Beneficiary Doctrine
· K must manifest an intent to:

· 1)Benefit 3rd party (by naming the 3rd party as a beneficary)

· 2)Give 3rd party a direct right of action (“standing to sue”) under the K

· Benefit Vests in 3rd Party when:

· 3rd Party manifests intent to accept the benefit

· 3rd Party sues on it; or 

· Materially changes his position in reliance on it

· Same defenses apply to 3rd Party

- Distinction Btw Incidental Beneficiaries & 3rd Party Intended Beneficiaries 

· Incidental Beneficiaries:

· Bystanders who may derive soem advantage from the K. May veen have an important stake in its performance, but have no legal rights under the K

· No cause of action to enforce a breach

Example: A decides to help B pay for law school. Makes K with B to tell vase for 50K but the K makes it clear that the 50K is to be paid directlty to the 3rd party.
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If A delivers vase to B, but 3rd party has still not been paid by B (time for performance has come due. How 3rd party sue B for 50K?
· Yes, 3rd party is the intended beneficiary of the K. They have standing to sue for the failed performance. 

Can A sue B?

· Yes, as a named party in the K. They are still in privity of K and had made consideration. So if 3rd party for some reason didn’t sue, was reluctant to sue, etc – A could also sue under the K for 50K. HOWEVER, they BOTH could not recover 50K under the K. 

Can 3rd party sue A if 3rd party doesn’t receive their 50K from B?

· In this case, the 3rd party is a donnee beneficiary. (A is just wishing to help the 3rd party go to law school). The answer to the question of whether the 3rd party can sue A, depends on the circumstances. Donee beneficiaries/donative promises aren’t supported by consideration, so 3rd party cant sue A. (PE may be able to be used if 3rd party relied to their detriment)

· If 3rd party was a creditor beneficiary, they could sue A (supported by consideration)

Ex #3: Unbeknownst to A and B, the vase was a fake and is only worth 1K. If 3rd party sues B, who wins?

· B could raise the defense of mutual mistake against 3rd party. Same defense as they could’ve used against A.

Ex #4: A few days after the K was executed, A suffered an emergency and needed the 50K herself. A instructed B to pay her instead of TP. B pays A. Can 3rd party sue B, A, or both? What if TP enrolls in law school after learning of the agreement? 

· Did the right to 50K already vest to the 3rd party? Don’t see any evidence of 3rd party manifesting an intent to accept for that they materially changed their position reliance on it. (ex. Enrolling in law school – would’ve been a material change) If the benefit had vested for 3rd party, they could sue B under the K. If they had enrolled in law school they could also have sued A through the theory of promissory estoppel. 
Take-aways:

· Donative beneficiary – 3rd party cannot sue A under the K

· If 3rd party materially relied they may be able to sue A under PE

· Creditor beneficiary – 3rd party can sue A under the K

· If party B does not perform, both 3rd party and A have right to sue.

· Both can’t receive the performance/damages. 
ASSIGNMENT vs. DELEGATION

Assign rights
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ASSIGNMENT:
- The assignment itself can be in a K.
- But can also be assigned gratuitously as a gift.

- Doesn’t need consideration to support assignment.

- Can be a present transfer of rights (no promise) (not a K)
- Assignment is only effective “in the now”


- Cant promise to assign rights in the future. 
Assignment of Rights Doctrine:
· Consent/permission of obligor generally nor required.
· Assigned right must be in existence & assignment cannot be prospective.
· Assignment extinguishes right of assignor once they assigned their rights to assignee
· Notice Requirement:

· Obligor needs to receive notice of assignment.
· After assignment + notice, rights of assignment vest in the assignee 

· If obligor renders performance to assignor before notice, he is not liable to assignee. 

· If obligor renders performance to assignor after notice, he is liable for damage.

· Limitations:

· Contractual (construed narrowly) – may limit ones ability to assign rights to party
· If assignment would materially change obligor’s duty, increase risk/burden, or otherwise reduce value of K to obligor – court may declare the assignment as not valid 
· Law/public policy (ex. Champerty) – trading claims/assigning rights to litigation. Ambulance chaser could get the rights of someone who was in an accident so they could just sue for their claim. 
· Same defenses apply to assignee 

· Misrepresentation, mutual mistake, etc – If you wouldn’t have had to pay the assignor you don’t have to pay the assignee. 
Example: DANCING w/ the Stars: (15 min mark on 11/8 class)
DELEGATION
- An obligor is entitled to delegate his contractual duties unless this violates the K or public policy. 
- Rationale: Party should be given the freedom to engage someone else to perform his contractual duties, unless the K prohibits this or the delegation impairs the obligee’s reasoanble expectations. 

Delegation of Duties Doctrine:
· Consent of obligee generally not required.

· Notice to obligee not required 

· Delegation does not extinguish duty of delegator. (you’re still on the hook for the duty)

· Limitations:

· Contractual

· Obligee has substantial interest in having the particular obligor itself perform.

· Law/Public Policy 

· Delegate may raise saem defesne against obligee
Example: Dancing w/ the Stars
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Example #13: Samvelian delegates to Mariduena Enterprises its duty to provide a broadcast license to ABC. Is the delegation effective? 
· Answer: If ABC only entered into the K b/c of Samevlian’s reputation, this delegation may constitute a material change in ABS reasonable expectation by having a potentially lesser company (Mariduena) broadcast its show.  
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Example #14: ABC delegates its duty to Mariduena, who already owes ABC money. Mariduena fails to pay. May Samvelian sue Mariduena? May he sue ABC?
· Answer: Samevlian can sue ABC (delegation does not put delegator off the hook)

· Samevlian cannot sue Mariduena. (Delegation only really gives the delegate a right to perform, not necessarily a duty to perform). (Delegation simply gives the delegate the right to appear). 
· A Novation could create a duty for Mariduena to appear
· A amendment to the agreement that basically changes the parties to the agreement and would thus create a direct duty to the person who the duties were delegated to. 
Example #16: ABC contracts w/ Mariduena whereby Mariduena is to pay Samvelian $100k in exchange for ABC giving Mariduena a discount on advertising. If Mariduena fails to pay the 100k, can Samevelian go after Mariduena? After ABC?
· Answer: Yes, Samvelian can sue ABC. Combo of delegation and 3rd part beneficiary. If Samevlian is intended to be the 3rd party beneficiary of ABC and Mariduena’s K, then Samevlian would be able to sue Mariduena.
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REMEDIES FOR BREACH OF CONTRACT Ch.18
TYPES OF REMEDIES 
- Money Damages 
· Direct

· Expectation (“benefit-of-the bargain”) Damages: - compensates breaking of promise

· Reliance Damages – compensates detrimental reliance (essential & incidental) 
· Indirect: (outside of the K)
· Consequential 

· Incidental 

· Nominal 
- Restitution – compensates unjust enrichment due to conferral of benefits. It is $$ but don’t think of as damages
- Injunctive/Equitable Relief

· Specific Performance 

Efficient Breach: If the D’s cost to perform would exceed the benefit that performance would give to both parties.
· “A and B enter a K in which A is to pay 100K for B to build a garage. Taking into account all of his costs, B expected to make 10K in profits. C comes along and offers to construct the same garage for A for 85K. Should A break her K with B?

· Under theory of Efficient Breach: YES

· A should breach K w/ B.

· A should contract w/ C to do the job instead, thus saving 15K; and

· A should pay B 10K

EXPECTATION DAMAGES: 
· To cure the disappointment by giving the victim of the breach what was promised and justifiably expected under the K.

· Bring non-breaching party to the endpoint they would’ve been in had the K been fully performed (by both parties) 

· Example #1: Barbara, an antique dealer, sells an antique chest of drawers worth $6K to margaret. After some negotiating, Margaret is a good negotiator and gets Barbara to sell it to her for 5.5K. The chest was damaged during delivery, and is now worth only 2.5K Assume that Barbara was resposnbile for delivery and that Margaret has already paid the 5.5K. What are Margaret’s expectation or “benefit-of the-bargain” damages?

· Expected chest worth 6K. Got chest worth 2.5K. Thus expectation damages = 3.5
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· See other example 2-4* (slides)
UCC REMEDIES:
Seller Remedies:

· 2-706: Lost Profits through substitute transaction

· 2-708: Difference between K price and market price 

OR expected profit (ex. In case of specially manufactured goods)

- In these case, buyer is not forced to go through w/ sale. 

· 2-709: Specific Performance before or after buyer accepts goods

· Buyer forced to go through w/ sale

· Open question whether seller may claim consequential damages under UCC

Buyer Remedies:
· 2-712: Lost profits through substitute transaction

· 2-713: Difference btw K price and market price

· Seller not forced to go through w/ sale

· 2-716: Specific Performance 

· Seller forced to go through w/ transaction

· Buyer entitled to consequential damages under 2-714, 2-715

· Buyer’s damages are measured at the place of tender, or in some case the place to which goods are to be shipped
· Time for measuring buyer’s damages, is the time to of which the buyer learned of breach 

LIMITATIONS ON DAMAGES (applies to any time of damages – direct, consequential, even incidental) 
· 1) Causation - Loss flows from (caused by) breach. 
· 2) Foreseeable - Possibility of loss was foreseeable

· In the ordinary course of events – General Damages 
· As a result of special circumstances of which the party in breach had reason to know – Special Damages
· 3) Reasonably Certain -  Loss can be estimated w/ reasonable certainty 

· Ex: New business venture 

· i.e – Non-speculative ]

· Absolute certainty not required.

· This is a key situation where nominal damages may be awarded – you win on liability but its too hard to determine how much money you should be awarded - $1

· 4) Reasonable Mitigation 
· (Proportionality)* - not on ntc. of such large amount

Consequential Damages: Other loss indirect from the breach

 - When breach has caused further loss in other transactions or endeavors that were dependent on the K or has resulted in some other injury, whether physical or economic. 

· General  - Foreseeable in the ordinary course

· Special – Breacher could only have foreseen if they knew of special circumstances.

· Foreseeability (Rstd 351)

· (1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made. 

· (2) Loss may be foreseeable as a probable result of a breach b/c it flows from the breach 

· a) In the ordinary course of events (=general damages)

· b) Result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know
· Example #1a: Acme Corp. and Brentwood Corp make a K under which Acme is to recondition by Jan 1st a used machine owned by Brentwood, so that it will be suitable for use in Brentwood’s canning factory. Acme repudiates. Brentwood found another company to do the reconditioning, but they charge 1K more and cannot start until Jan. 1st. 
· As a result of the delay, Brentwood lost $20K in sales during the canning season. 

· Answer: $1K = direct expectation damages; 
· Acme’s breach created a consequence of the delay and the delay caused Brentwood to lose $20K profits. Can this be put into the damages?

· Was it foreseeable? – lot of different facts that could be argued either way. 
· Reasonable Certainty – If 1st year operation – might have to resort to comparable – but still might say how much they would’ve made. If had a tract record – then that would be good evidence. (perfection not required) 

· Example #1b: (same fact pattern) – As a result of the delay, Brentwood lost $20K in sales b/c, unique for that particular year, there was a sudden spike in demand.

· Answer: Less foreseeable for breaching party b/c it was a unique year.  Thus the award of the 20K damages is less likely. 

· Example #1c: (same fact pattern) – After January 1, Brentwood’s lost many customers to a competitor and its business has since declined by 20%.

· Answer: Issue of causation – It is not clear that Brentwood lost customers due to the breach. There could’ve been multiple different reasons why they had a 20% loss. 
· Example #1d: (same fact pattern) – As a result of the delay, Brentwood lost $500,000 in sales during the canning season.
· Answer: Proportionality – Acme is not really on ntc. That they would be liable for such a high amount. 
Mitigation of Damages – Basic Principles
· D has burden to prove failure to mitigate damages; P bear cost of failing to mitigate.

· Mitigation need only be reasonable – accomplishable w/o undue risk, burden, or humiliation

· If P does not actually mitigate ( held to standard of reasonable mitigation 

· If P actually mitigates ( P’s damages reduced even if the mitigation was not required 

· A substitute transaction counts as mitigation only if the P would not have entered into it in the absence of a breach (“lost volume”) 
· Mitigation cannot be:

· Injured party most not suffer undue risk, undue burden, or humiliation in mitigating

· (SEE examples 1-3)

· Example #4: Shelley contract to employ Kraemer for 10K to supervise the production of Shelley’s crop. This time, Kraemer repudiates the K. Shelley placed ads to find a sub supervisor, but the only person he could find was someone substantially more qualified who was also more expensive and charged 12K. Shelley hires the more expensive supervisor. What are Shelley’s damages if any?

· Answer: 2K - The additional amount of sub will be beared by Karemer (breacher). Rule: If the sub was even better/more expensive, we don’t care – breacher was still the one that put the other party in that position and is liable. 
· Example #5: Kraemer has a large supply of grain that he is seeking to sell off. Shelley is on of several buyers who have so far come forward to purchase the grain from Kraemer. Shelley later breaks a K to buy 100 Bushels of grain from Kraemer, which would have netted Kraemer 1K of profit. Immediately, thereafter another buyer requests 100 bushels of grain. What are Kraemer’s damages, if any?
· Answer: “Lost Volume” – Subsequent customer would’ve just been a another customer. They don’t sub for Shelley. The next customer is not a mitigation  
· Thus, Shelley repudiating was a lost volume of sales for Kraemer. And thus Shelley would be liable for lost expectation of $1K. 
RELIANCE DAMAGES
Different Goals, different remedies:
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Reliance Measure:
· = any out-of-pocket expenses (performance + preparation) incurred after K formed.

· + lost opportunities as a result of reliance 

· -- loss avoided (what P mitigated or should have reasonably mitigated)

· (no deduction for cost avoided)
Essential Reliance = Direct Reliance Damages

Incidental Reliance = Consequential/indirect reliance damages 
(see Examples) 
Restitution: 

· How to calculate: (=quantum meruit/vlaebat, or net gain) 
· When 2 different ways are present choose the lower of the two
· Recovery not reduced by any expected loss on contract 

· BUT recovery limited to expectation value where all that is left for breaching party to do is to pay a sum certain. 
· (see examples)

Specific Performance: 
(no jury trial) 

When is SP Appropriate:

· Inadequacy of remedy at law:

· Performance is unique/irreplaceable/invaluable (real estate, antiques etc)

· Damages cannot be calculated w/ reasonable certainty 

· D has no $

· Practical considerations 

· Difficulty of supervision

· Further negotiation/agreements required 

· Services/employment context – concerns about indentured servitude

· Equitable consideration

· K was unfair

· SP would cause hardship to D or 3rd parties

· P’s unclean hands/laches (sits on their rights too long/sat in their butt)
DRAFTING TERMS
1) Covenant (breach) - breach

2) Discretionary authority

3) Representations - tort

4) Warranties - breach

5) Declarations 

6) Present transfer of rights

7) Conditionals 
