BASICS
· The right to transmit property upon death is subject to reasonable restriction
· No absolute rights to inherit
· Estate taxes (imposed on decedent) exists in the US
· Ways of dying re: property division
· Testate: died with a will
· Intestate: died without a will
· Who gets your stuff when you die?
· It depends!
· Non-probate
· Self-actualizing; doesn't go through probate
· 4 traditional types:
· JT property (right of survivorship)
· If property is made JT, it's presumed to pass via right of survivorship
· If there's a challenge to the ownership during everyone's lifetimes, we trace into the account based on proportions of contributions to the account
· Life insurance
· Revocation by operation of law does not apply to life insurance policies
· Insurance companies jobs are to get this money out quickly
· Gotta use company forms to change beneficiaries
· Like life insurance policies, gotta use company form to change IRA beneficiaries
·  Even if a valid will says otherwise, it won't change the beneficiary of the retirement account
· ARISSA likewise^ for government retirement funds
· Legal life estates and future interest
· "Legal possessory estates"
· O ---> A for life, R ---> B
· A has created 2 interests, A has the present possessory rights, but B has always had interest too, once A dies it's now in B's possessory interest without passing through probate
· Inter-vivos trusts
· The transfer during lifetime to one for the benefit of another
· See Trusts section below
· Transfer-on-death Deeds
· Common law: irrevocable
· Modern trend: revocable deeds alright so long as intent clear
· CA: allows revocable deed upon death
· Deed must:
· Clearly express the power to revoke
· Properly filed
· Timely filed
· Title can be transferred immediately upon death
· Probate:
· Anything not non-probate; goes through the probate court & is distributed based on:
· Testate
· Who's in the will
· Intestate
· Single vs. married differences
· Vocab
· "Issue:" direct blood-line descendants
· All children are issue, not all issue are children
· To "disclaim:" not accept your inheritance
· Treated as predeceased except:
· For per capita where to cut
· Advancements still count against issue's inheritance
· "Collateral kindred:" all blood relatives who are not descendants or ancestors
INTESTACY
· Married at death
· Community property:
· Unless otherwise specified, surviving spouse gets all community property and quasi-CP
· §6401: Separate property: 3 options
· 100% to surviving spouse
· If no surviving parent or child (or issue of said relative)
· 50% to surviving spouse
· If 1 living child or parent
· (only goes to parent if child & their issue are deceased)
· 33% to surviving spouse
· If more than one living child
· Living child = dead child leaving issue
· Died without surviving spouse [or already gave surviving spouse everything they're entitled to]
· Or, died w/ SS, but have already given them all they're entitled do (distributing remaining separate prop of D)
· Types of Descendants
· Lineal: heirs
· Everyone else: collateral heirs
· "Legally surviving"
· Millisecond rule:
· Old common law rule
· Spouse dies a millisecond later, they're the "surviving spouse" and get all community property
· [image: Important] §6403 120 hours rule:
· Only a "surviving spouse" if you live 120+ hours (5 days) after the decedent
· Does not have to be the same event that causes both deaths
· Otherwise, treat as a PD spouse
· Doesn't apply to testate property
· Joint tenancies
· §223 need clear and convincing evidence to show one spouse survived the other
· If that's not possible, partition the JT and treat 1/2 like 1 spouse survived and 1/2 like the other spouse survived
· §6402(a)-(g) Order of distribution
· Issue: equally
· Parents: equally
· Issue of parents: equally
· E.g. D's siblings, then nephews, etc.
· Grandparents: equally
· Issue of grandparents: equally
· Issue of PD spouse: equally
· D's stepchildren
· Next of kin: equally
· Determining next of kin
· Consanguinity
· Parentelic lines:
· Decedent's direct bloodline issue (children, grandchildren) get priority
· Then to their parents and the parents' issue (siblings, nieces/nephews)
· Then to 3rd line: grandparents, grandparent's issue (aunts/uncles, cousins)
· Follow table of consanguinity
· Degree of Relationship
· Closest person we can find who shares genetics with you
· Goes by degree of relationship, equally
· [image: Important] Hybrid
· CA rule
· Start with lineal descendant's first
· Then look to degree of relationship
· If multiple people have the same degree of relationship, those in the closest parentelic line take
· PD spouse's parent's
· Issue of PD spouse's parent
· Escheats to the state
· [image: Important] Approaches to the division of property
· 
	 
	(1) Per Stirpes
	(2) Per Capita
	(3) Per capita at each generation

	(A) Where to cut?
	1st tier (child)
	1st live taker
	1st live taker

	(B) Divide into how many shares?
	1 for each live child
1 for each decedent with issue
	1 for each live taker
1 for each deceased taker leaving issue
	1 for each live taker
1 for each deceased taker leaving issue

	(C) Dropping shares? (those going to issue of 1st takers)
	Bloodline descent
	Bloodline descent
	Pooling (and reallocating)


· 

· §240 CA default rule: (2) Per Capita
· Can be altered by will
· Recapture [Predeceased spouse]
· §6402.5: Predeceased spouse; portion of decedent's estate attributable to deceased spouse
· Assets from the PD spouse went to the spouse (now decedent), so are now recaptured by PD's issue
· Real property
· PD spouse (<15 years ago) and no surviving spouse or decedent's issue
· Portion of decedent's estate attributable to the PD spouse goes to:
· To issue of PD spouse, equally
· Parent of PD spouse
· Issue of parent of PD spouse
· Next of kin of decedent
· Next of kin of PD spouse
· Escheats
· "attributable:" for example, PD spouse had JT interest that went to D spouse on PD's death
· Personal property:
· Must have died within 5 years
· Same order of distribution as real property
· Must be a written record of title/ownership
· Aggregate value must be > $10k
· Establishing the parent-child relationship
· Inherit from and through your parents and vice versa
· §6452: prevents deadbeat parents from inheriting through their children
· Traditional: birth
· Historical distinctions between births while married/unmarried, but no longer exist
· §6406 "half-bloods"
· Treated the same as full relatives
· Adoption
· Classic
· Gifts by wills/trusts to "my children" "issue" "descendants" or "heirs" are read to include adoptive children
· §6451(a) once adopted, new parent/child relationship is created and the old is severed
· UNLESS both
· Natural parent & adopted child lived together at any time or natural parent was married to/ cohabitating with another natural parent at the time of conception and died before the person's birth; and
· Adoption was by the spouse of either the natural parent or after the death of either natural parent
· These protect inheritance to children, not the reverse (through the children to the natural parents)
· Get NPs and APs inheritance rights
· Living NP must give adoption consent
· Equitable
· Contract-based doctrine
· Factors:
· Agreement between natural and adoptive parents
· [image: Important] Performance by the natural parents of the child in giving up custody
· Performance by the child by living in the home of the adoptive parents
· Partial performance by the foster parents in taking the child into the home and treating it as their child
· And the intestacy of the foster parent
· §6455 allows for these
· [image: Important] The child would only be able to inherit from and not through the adoptive parent
· & (d) Step-parent / Foster parent
· P/C relationship exists without adoption if:
· "P/c" relationship began during person's minority and continued through the joint lifetimes of the person and the foster/step parent; and
· Clear and convincing evidence that foster/step parent would have adopted the child but-for a legal barrier
· Like the barrier of NP consent
· BUT these cases often fail b/c at 18, the NP consent barrier is extinguished & the legal adoption can then take place
· Post-death adoption
· See above under Classic
· Non-stepparent adoption
· Adult Adoption
· §2115 (b) not considered an heir unless adopted child was a minor and lived as a regular member of adoptive parent’s household
· Posthumous children
· Child born after the death of the father
· Common law rule:
· If child born within 280 days of the father’s death, child presumed to be child of the father
· §7611 Modern rule:
· Extended it to 300 days
· Child conceived after death of the father
· §249.5
· Must have father's intent:
· In writing, signed and dated
· Person is designated by decedent to control use of genetic material
· Can only be revoked in writing
· Mechanics:
· Person designated has to give notice to beneficiaries (interested parties) within 4 months of death
· If do not give notice within 4 months, child not considered issue of the decedent
· In utero within 2 years of death
· Ways to transfer inheritance to minors
· Minors are allowed to inherit property, but cannot act on it (b/c lack capacity)
· Guardianship
· Default, but cumbersome
· Used to give full power to guardian with no way to restore
· Modern:
· Guardianships require court supervision, periodic accounting, and court approval
· Purpose: protect and preserve for the benefit of the child
· Conservatorship
· More freedom, but still subject to court supervision
· Custodianship
· Flexible alternative
· More fluid
· Less court involvement
· 1-3 end when the child reaches maturity; puts a lot of money in the hands of an 18 year old
· Trusteeship
· Place assets in hands of trustee
· Among the most flexible devices ever created
· Does not end with child turns 18 – can be crafted any way you want
· Until trust = distributed, trustee acting as deputy making decisions on child’s behalf
· Doctrine of Advancements
· Common law:
· Lifetime gifts by decedent to a child presumed bot be an advancement
· Prepayment of the child's intestate share
· §6409 Modern rule:
· Only considered an advancement with a showing of donor intent:
· Donor says in contemporaneous writing that it's an advancement, or
· Recipient, at any time, says in writing that it was an advancement
· Hotchpot:
· Add advancements to $ in estate before dividing shares
· Then subtract the advancement from the share of whoever got it
· Contrast with Doctrine of Lapse in Wills, below
· Slayer Statutes
· If taker kills D, they still take unless there's a slayer statute
· §250
· Voluntary killing = constructive trust created
· Intestate share will go to the killer in trust, for the benefit of their issue
· Involuntary killing = killer takes
· If dies intestate, your killer's kids/issue will still take
· Die testate, killer's kids won't take
· §259
· Treats taker as predeceased if:
· By clear and convincing evidence:
· Elder abuse +
· Acting in bad faith
· Reckless, oppressive, malicious, fraudulent
· The person is otherwise disabled
WILLS
· General info:
· "Testator:" one who dies with a valid will
· 3 types of bequests:
· Specific
· Distinguishes particularities to be given
· E.g. "My car" "The house"
· General
· Fungible items
· (able to replace or be replaced by another identical item; mutually interchangeable)
· E.g. Cash
· Residuary
· Giving all there is to give
· E.g. "the balance of my estate" or "the entirety of my assets"
· Joint will: one instrument executed by 2 people as the will of both
· Bad lawyering!
· Aka "mutual wills"
· See also: Reciprocal wills: 2 wills (usually for spouses) that mirror the provisions of the other
· Dead man's statutes:
· Bars an interested party from testifying about the decedent's oral statements in support of a claim against the D's estate
· Designed to protect the estate from false claims
· Most states have abrogated the rule in favor of a more permissive variant
· Eg. Statements allowed if corroborated
· Warning signs that a will is going to be contested
· New testamentary scheme departs significantly from previous plans
· T has had multiple or blended families across multiple marriages
· T makes substantial gift to non-family member (e.g. caretaker) whose not liked or trusted by the family
· T criticizes a family member in the will
· [image: Asterisk] Unnatural disposition
· E.g. surprise omission
· Execution
· Formally attested
· §6110 – CA Wills Act.
· Writing
· CA requires physical paper
· Not the majority approach
· Signed by T or another in T’s presence and at T’s direction
· [image: Important] A signature is anything that you intend to be your signature
· Wet signature always good
· Mark, assistance, or by another
· Totally allowed with T's consent
· CA process: Make the mark, witness writes T's name under, then witness signs
· Purpose: finality and genuineness
· "Subscription:" signature is at the bottom/end of will w/ nothing beyond it
· Traditionally, anything beyond the subscription is not considered part of the will b/c it's not clearly included/attested
· CA dropped this requirement: can be additional text so long as witnesses are there to testify it's a valid part of the will
· Conservator
· Someone appointed by court to preserve estate of T; operate under strict court supervision
· Witnessed during T’s lifetime
· §6110: 2 witnesses both present at the same time when testator signs will, but witnesses can attest whenever before the testator dies
· Witnessed the signing or acknowledgement
· Witnesses understand that this is T’s will
· "Presence"
· Line of sight:
· The testator is capable of seeing the witness in the act of signing
· Doesn't have to see, but must be able to
· Exception for blind Ts
· [image: Important] Conscious presence:
· CA rule
· Witnesses, through hearing, sight, or general consciousness of events, comprehends that the T is in the act of signing
· Telephonic attestation not allowed b/c it raises fraud potential
· UPC: no presence requirement
· Attestation clauses:
· Give rise to a rebuttable presumption of due execution
· Normally augmented w/ a self-proving will affidavit (SPA)
· Affidavit: sworn declaration under oath
· These attest to the validity of the will
· 1-step SPA
· Attestation clause + SPA from witness
· 2-step
· Separate SPA attached to will
· Already signed and attested
· Affidavit signed by T & witnesses in front of notary after the will is signed
· Delayed attestation:
· Witnesses can sign whenever as long as they remember
· Do not have to sign in anyone's presence
· Interested witnesses:
· Disqualification:
· At common law, interested parties could not be witnesses
· Would invalidate the entire will
· Later, interested witnesses would be purged: they cannot take what is left to them in the will, but the will is otherwise valid
· UPC:
· If witness acted poorly (undue influence, e.g.), you take nothing
· If witness acted in good faith, you still take
· Minority approach
· Modern middle ground approach
· Cannot take in excess of what be received intestate
· CA §6112 rule:
· Devise to witness triggers rebuttable presumption of undue influence
· If presumption cannot be rebutted, fall back to:
· Intestate share: cannot take more
· Or earlier will: cannot take more
OR if previous will gave you more, the second will still stands
· Capacity is kind of a quasi-formality b/c it is also necessary but usually excluded from this list^
· [See below under Defects]
· Levels of scrutiny:
· Strict compliance
· Must comply with the formalities 100%
· Helps prevent false wills being admitted to probate
· BUT also provides for false negatives where validly intended wills are excluded from probate
· Substantial compliance
· Clear and convincing evidence of that testator intended that document to be a will
· Key Q: whether the manner in which a will is executed satisfied the purposes of the formalities
· Purposes of the formalities:
· Evidentiary: reliable evidence
· Channeling: uniformity
· Cautionary: shows seriousness
· Aka "ritualistic"
· Protective: protects against manipulation/fraud
· Not widely used
· Harmless error approach
· Focus instead on intention, not satisfying statutory requirements
· CA hybrid jx approach:
· Generally strict compliance, but allows for harmless error attestation
· Conscious presence requirement for attestation, but harmless error okay:
· Clear and convincing evidence of intent allowed if provision is not met
· In re Estate of Stoker (first case to apply CA harmless error rule)
· Stoker had a will & trust leaving the bulk of his estate to his ex. He had two friends over, one of whom wrote a document under the testator’s instructions revoking the previous will and giving everything to his two children. He then urinated on (copies of) the will & trust documents and placed them in the fire.
· B/c he destroyed copies, that did not revoke them the og will.
· Court held that new writing = valid under 6110(c)(2)
· (not holo will b/c not in his handwriting; did not meet attestation formality)
Witnesses (neighbors) described what happened and convinced judge that this was Stoker’s intent
· Holographic Wills
· A validly attested formal will is legally equal to a valid holographic will
· § 6111
· Material provisions written in T's own handwriting
· We can look at pre-printed language for context so long as material provisions are then in handwriting
· Signed by T's hand
· Need not be dated unless a prior will existed
· Need not be attested
· T needed to have testamentary capacity
· Testamentary intent
· Extrinsic evidence allowed to show testamentary intent
· Conditional Wills
· A will written to become operative in case of death by certain means
· In holographic wills, courts tend to see conditions merely as a motivation for wanting to write a will
· Generally uphold the will no matter how the death occurs
· In lawyer-drafted will, such a condition is taken more seriously
· Generally uphold only if died in that specific way
· Revocation
· Wills are "ambulatory:"
· Subject to amendment or revocation by T any time prior to death
· A will has no legal affect while you're alive
· Only 2 options for courts when revocation:
· Respect
· Ignore
· Based on court's finding of fact re: D's intent/causation for revocation
· How to revoke a will
· By subsequent writing executed w/ Wills Act Formalities
· Can revoke in whole or in part
· Explicit revocation
· Inconsistency
· In part by inconsistency with subsequent writing
· A subsequent writing that doesn't expressly revoke prior will, but makes complete disposition of estate, presumptively revokes prior will
· A residuary clause in a 2nd will is usually seen as an inconsistency which revokes the earlier document
· Codicil:
· If the subsequent writing does not make a complete disposition, it is considered a codicil
· Any property not disposed of the within the new document will be disposed of in accordance with the prior will
· You can revoke a codicil & the will remains
· But if you revoke the will, the codicil falls with it
· By a physical act such as destroying/burning the will
· Requires:
· Destruction in presence of Testator
· Destruction of actual will, not a (photo)copy
· Partial revocation by physical act
· E.g. crossing out a beneficiary's name to remove their inheritance
· CA: expressly acknowledges partial revocation by physical act (CPC 6120, 6121)
· Residuary clause catches the residue
· Cannot increase gift to non-residuary beneficiary through partial revocation
· Ex: “I give a total of $10k to A and B”
· If T crosses out B-- in CA: B’s 5k drops to residuary clause (or intestacy), A gets 5k
· Revocation by presumption
· A rebuttable presumption of destruction arises when the last will known to be in T's possession cannot be found (or is found in a mutilated condition)
· Split decision on evidence needed:
· Traditionally clear & convincing
· [image: Important] Modern requires preponderance
· Lost will?
· ≠ revoked
· Entitled to probate if its contents can be proved
· Revocation by law
· §6122
· Annulment or dissolution of marriage dissolves will provisions related to spouses
· Exes treated as predeceased
· Remarrying the same person revives those provisions
· Can be overcome by will provision
· §5040
· Provides the same outcome^ for non-probate items
· Except life insurance policies
· Former spouse still gets life insurance
· b/c we want life insurance $ to get to beneficiaries asap w/o court intervention
· This presumption can be rebutted
· Can the ex spouse's issue still take if the spouse is considered PD?
· 2 approaches:
· Broad: presumption affects ex & issue
· Narrow:
· Look only @ ex
· CA follows this rule: ex's issue can still take
· Accidental Omission
· Technically not a revocation but has the same effect
· See Family Protection section below
· Accidentally omitting spouse by not changing will after marriage
· Treat surviving (omitted) spouse with an intestate share
· But cannot take more than half of T's separate property
· (remember surviving spouse intestacy rules: 100%, 50%, or 33%)
· Works for omitted children too
· Revival
· Generally
· Will #1 valid
· Will #2 revokes #1
· T revokes #2
· Will #1 revive?
· Common law: no
· Modern: show intent to revive with actual evidence
· No need to re-execute
· Elements:
· Valid revocation
· Revive if intent to revive
· Where to look for intent to revive:
· When revocation is by writing, look to the writing only
· When revocation is by act, can look at extrinsic evidence for intent
· Even hearsay
· Dependent Relative Revocation
· If the T undertakes to revoke a will because of mistaken law or fact, the revocation will be ineffective
· Elements:
· Valid revocation
· Based on mistake
· Revocation by writing? Only consider 4-corners of new writing to find mistake
· Few modern courts accept extrinsic evidence of mistake here
· By physical act?
· Extrinsic evidence allowed
· But-for causation
· Often used as an alternative for revival
· Mistake being that the revocation was based on an understanding that the new will would have someone take but they're excluded
· Components of a Will (permitting extrinsic documents)
· Integration
· All papers present at the time of execution and intended to be part of the will are treated as such
· Requires intent
· Factors:
· Documents found together or apart?
· Are the fastened together?
· Does the end of page 1 continue to page 2?
· Republication by codicil
· A validly executed will is treated as republished (re-executed) as of the date of the codicil
· Incorporation by reference
· Allows for a writing that was in existence but not present at time of execution (and therefore not itself executed with formalities) to be absorbed into the will
· Elements:
· Writing exists somewhere outside will's 4 corners
· Will adequately IDs the other document
· Don't need exactitudes
· E.g. dates could be off
· Other document is in existence at the time the will is executed
· §6132:
· Disposes of element 3 in regards to lists outside the will that dispose of tangible personal property not otherwise specifically disposed of by the will,
· except for money and
· property used primarily in a trade or business
· No item passed this way can exceed $5k value
· Total of all items passed this way can't exceed $25k
· Intent to incorporate something that exists beyond the 4 corners
· Will expresses intent to incorporate something outside of it (very low threshold)
· Courts very willing to find intent
· Acts of Independent Significance
· If the beneficiary or property designators are identified by reference to acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld
· Something that'll happen in the future without regard to testamentary planning
· If the only reason you did it was to give effect to the will clause, the court won't uphold it b/c you're avoiding the Wills Act
· E.g. "nephew gets my automobile that I own at death"
· Shortly before death, T trades in old car for new expensive one
· Nephew will likely get the new expensive car b/c T needed a car to get around and it's not uncommon to trade cars in
· Counter E.g. "Nephew gets contents of my garage"
· A collection of silver in the garage will not go to nephew because garage contents are ever changing
· Court will only give what's normally found in a garage
· Contracts relating to Wills
· Follow K law, not law of wills
· To enforce, the K beneficiary must sue under the law of K and prove a valid K
· If a party to a valid K dies, leaving behind a will that does not comply with the K, the will is still probated in accordance with the Wills Act, but the K beneficiary is entitled to remedy for the breach of K
· Contracts to make a will
· Separate and distinct from the will itself
· Usually because of a prenup or divorce
· Many states require a writing (must follow SoF)
· Important b/c creditors take priority in probate
· Contract claimants take priority over all in wills
· §21700: A K to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, established only by one of the following:
· Written into the will
· Mentioned in the will, referencing a separate doc with written terms
· A writing signed by the decedent evidencing the contract.
· Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity.
· Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity.
· Oral promise okay with C&C evidence of more than mere declarations
· Contracts not to revoke a will
· Usually married couples with joint/mutual wills
· §21700(b): The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.
· Oral promise okay with C&C evidence
· A lot of practical issues arise with these Ks:
· Is overspending a breach? Wb putting the $ in a trust to avoid probate?
· Defects
· Incapacity
· To make a will, one must be 18 and of sound mind
· T must be capable of knowing and understanding in a general way:
· The nature and extent of her property
· The natural objects of her bounty
· (closest surviving relatives)
· The disposition she is making of that property
· And must be capable of:
· Relating these elements to one another & forming an orderly desire regarding the disposition of the property
· This is all about capability, not actual knowledge
· They did not have to accomplish these steps, just have the ability to
· Low threshold
· Most states require lesser capacity to make a will than to make a contract or complete an irrevocable lifetime gift
· b/c there's no risk of impoverishment since the giver will be dead
· But there's still some requirement of capability to protect T's family's interests
· Proof of due execution ordinarily gives rise to presumption of T capacity
· Then the contestant bears ultimate burden of showing incapacity
· Insane Delusion
· A person may satisfy T capacity but still be suffering from an insane delusion that causes the entire will, or a particular disposition, to fail for lack of capacity
· This is a legal term of art:
· A delusion (false conception of reality) to which T adheres against all evidence and reason to the contrary
· Old common law: average reasonable T could not believe the delusion to be true
· Modern CA approach:
· T labored under an insane delusion
· If there is any factual evidence to support T's delusion, the delusion is not insane
· T's will (or some part thereof) was a product of that insane delusion
· But-for the insane delusion, T would not have done it
· Courts stay away from judgements re: religious beliefs
· Being high on liquor and drugs could cause lack of capacity, but other evidence could prove capacity despite impairment
· Undue Influence
· A donative transfer is procured by undue influence if the wrongdoer exerted such influence over the donor that it overcame the donor's free will, causing him to make a transfer he otherwise would not have
· Look to all 3 in an exam to determine UI:
· Trier of fact may infer undue influence from circumstantial evidence that shows:
· The donor was susceptible to UI
· The alleged wrongdoer had an opportunity to exert UI
· The alleged wrongdoer had a disposition to exert UI; and
· (motive)
· There was a result appearing to be the effect of UI
· (Causation)
· Very difficult to prove; fact-intensive analysis
· Burden on contestant
· Burden-shifting presumption:
· Contestant may be entitled to presumption of UI if he shows
· The existence of a confidential relationship between the influencer & T, and
· Fiduciary
· Reliant
· Dominant/subservient relationship
· One or more suspicious circumstances are present
· Influencer receives bulk of T's property
· T is of weakened intellect
· Factors:
· Independent counsel
· Secrecy of dealings
· Age of T
· Education/intelligence of T
· [image: Important] CA revision of presumption:
· Confidential relationship
· Influencer active in procurement/execution of will
· Influencer "unduly benefits"
· Objective inquiry: what he would have been entitled to in intestacy
· Subjective inquiry: nature of relationship with T
· Traditional 4-factor approach can still trigger U.I. even w/o these 3 elements
· §21380 Caregiver statute
· Presumption of UI to any gift to a caregiver above a modest threshold
· Caregiver: a person on whom the donor relies for health or other social services
· Requires clear and convincing evidence to rebut
· In CA, independent counsel for donor can rebut the presumption of UI
· [image: Asterisk] Interested Drafter [start here, then go to the presumption]
· §21380 Presumption of UI
· A provision of an instrument making a donative transfer to any of the following is presumed to be the product of fraud or UI:
· To the person who drafted the instrument
· To a person who transcribed the instrument and was a fiduciary to transferor
· To a care custodian of the transferer during being in their care
· To a person related by blood or marriage within the 3d degree with anyone paras 1-3
· E.g. I draft someone's will with a bequest to my family
· To someone employed by or cohabitating with the drafter
· A partner/shareholder/employee of a law firm of the draftsman/fiduciary of drafter
· Generally, the presumption is rebuttable
· But it is absolute for drafter or person related to/associated with drafter
· §21382
· Any person above may still receive such a transfer if they're related by blood or affinity within the 4th degree to, or is cohabitating with, the transferor
· Except a care custodian
· OR if the transfer is ≤$5k out of an estate ≥$150k
· §21384 Or with a certificate of independent review by independent attorney
· These make little money and are tedious and based on attorney judgement, so atty's don't really like to make them
· MRPC
· Lawyer can't solicit any substantial gift from a client, including a testamentary gift
· Unless the client is a relative
· & gift is ≤$5k
· How to get around:
· No contest clause
· If X contests the will, they lose their bequest within that will
· E.g. I leave X $10k, X thinks they deserve more but if they contest and lose, they get nothing
· CA rule:
· Enforce a no-contest clause only if the contestant lacked probable cause for bringing the contest
· Reasoning clause: testamentary explanation why you decided to make the bequest in this way
· Lawyers advise against this b/c it'd go into the public record in probate court
· Duress
· When undue influence becomes physical coercion
· Courts will create a constructive trust in coercer's name to give money to true beneficiaries
· Fraud
· A donative transfer is produced by fraud if the wrongdoer knowingly or recklessly made a false representation to the donor about a material fact that was intended to, and did, lead the donor to make a donative transfer he otherwise would not have made
· Intentionally defraud
· Whereas undue influence could be an honest mistake
· Elements:
· Misrepresentation
· With the intent to deceive
· Causation
· The misrepresentation actually affected the will
· In the execution
· The person intentionally misrepresents the character or contents of the instrument signed by the testator, which does not, in fact, carry out T's intent
· The correct, unexecuted will cannot be sent to probate; instead a constructive trust will be imposed in favor of T's intended beneficiaries
· In the inducement
· Occurs when misrepresentation causes T to execute or revoke a will, to refrain from doing so, or to include particular provisions in the wrongdoer's favor
· Different from UI/duress because T's free will hasn't been overcome, rather she's been misled
· Fraud and UI are often alleged together
· Tortious interference with an expected inheritance
· Cannot invoke if challenge is based on T's mental capacity
· Elements:
· Expectancy
· Intentional interference via tortious conduct
· UI
· Duress
· Fraud
· Causation
· Damages
· Protects T, not the beneficiary
· Construction
· Extrinsic Evidence to understand ambiguities in wills?
· Extrinsic evidence: evidence that comes from beyond the 4 corners of the will
· Adds potential for fraud, turns probate into a trial for fact
· Traditional common law rules:
· Extrinsic evidence should rarely be used, if ever at all
· Admitted if it goes to the validity of a will (undue influence, etc.); not allowed for construction
· Allowed to address ambiguities
· Patent v. Latent ambiguities
· Patent: inconsistency on the face of the will
· E.g. "X gets 1/2 my estate, Y gets 1/2, Z gets 1/2"
· If the judge can make sense of it, it can be upheld; otherwise, the provision will be stricken
· Same e.g.: judge gives 1/3rd to each
· No extrinsic evidence allowed
· Latent: not obvious there's an ambiguity on the face of the will, so extrinsic evidence is allowed
· E.g. "I leave $10k to my favorite cousin, Jennifer"
· Fine on it's face, but upon probate, three Jennifer's stand
· Now, evidence to clarify and construe that ambiguity
· (common law rule)
· 3 categories of latent ambiguities that arose in common law:
· Misdescription
· Basically a typo
· [image: Important] White-out rule: if we white-out the misdescription and the will now makes sense on its face, it's allowed
Court isn't added or rewriting language
E.g.: "I give my house at_______ Harrison Ave. to Fred" makes sense
· Equivocation
· If more than one person or more than one thing fits the description
Fave cousin Jennifer example
· Extrinsic evidence is allowed to clarified which one
· Personal usage
· When T used a nickname in the will for someone that on its face could refer to someone else
· Extrinsic evidence allowed to show who the nickname referred to
· Traditionally a categorical bar on reforming wills
· Modern trend (in CA)
· Permits extrinsic evidence generally
· "Ambiguity" = anything reasonably susceptible to having more than one meaning
· "Plain meaning" = what the testator, not the judge, understands something to mean
· This basically shit on the OG plain meaning rule
· [image: Important] Ambiguity allows extrinsic evidence as it relates to one of the interpretations of ambiguity
· E.g "I leave to my friend X two hundred thousand dollars ($25,000)"
· Patent ambiguity, so traditionally fails
· But in CA, we'll allow extrinsic evidence to support one interpretation of the ambiguity
· E.g. the scrivener explains an incorrect copy/past of "two hundred thousand"
· An unambiguous will may be reformed if clear and convincing evidence establishes that the will contains a mistake in the expression of T's intent at the time the will was drafted and establishes T's specific intent at the time of drafting
· Harmless error language
· Doctrine of Lapse
· Lapse: gift that fails
· Beneficiary can only take if he survives the testator
· If he predeceases, the gift fails
· Compare: void gift
· Beneficiary was dead at the time the will was executed
· It never could have been fulfilled
· Same thing happens as if the gift lapsed
· What happens when gift fails?
· Specific gift drops to residue
· No residue? Then to intestacy
· General gift drops to residue
· No residue? Then to intestacy
· Residuary request fails?
· Drops to intestacy, unless
· If split into multiple shares,
· Failed partial residuary gift goes to the rest of the residuary
· This is the modern trend
· Anti-Lapse:
· Common law allowed lapsed gifts to be saved with anti-lapse clauses
· Saved for the issue of the intended beneficiary
· Void gifts not saves
· Modern presumption of anti-lapse for relatives
· §21110:
· [image: Important] Void and failed gifts treated the same
· Gift being made lapses
· (failed or is void)
· Transferee = kindred of transferor, kindred of transferor's spouse, (but not the spouse themselves)
· CA is unique here including spouse's kin
· The issue of deceased transferee takes in the transferee's place
· Unless the instrument expresses otherwise
· Could always directly gift gift in will to someone "or their issue"
· Default distribution to issue is per capita
· Class Gifts
· A gift made to a class of individuals
· Class is not defined until death
· Class could grow, but it's more common for it to shrink as members predecease
· The gift does not fail as members predecease, but is saved for the remaining members
· Those left divide among themselves to take equally
· Intent to make a class is a question of fact
· Factors:
· How to describe beneficiaries?
· Specific (names)
· Looks less like a class
· General (generic description)
· Looks more like a class
· How to describe the gift?
· Specific (fixed amount or %)
· Less like a class
· General (lump sums to be divided)
· More like a class
· Common characteristic?
· Testamentary scheme
· What was T trying to do here?
· If no class is made, gifts can fail and fall to residuary or intestacy
· Class gifts and anti-lapse
· §21110
· Dead class member's issue will still receive shares unless:
· Transferor knew the person was dead when signing his will
· He should've just included the issue if that was the case
· Class member was not kindred
· Doctrine of Ademption
· Change in property
· This is about specific bequests:
· E.g. Give "Yukon '02 XL to Z" but I don't own that car at time of death
· If courts determine something is a general bequest, it's considered an instruction to the executor
· Same e.g.: executor should go out and get a Yukon '02 XL to give to Z
· Common law:
· The bequest has been disposed of and the gift is therefore revoked
· You can only give away what you have
· This was an irrebuttable presumption
· No extrinsic evidence allowed; the item simply cannot be found
· [image: Important] Modern approach (CA):
· If it was a voluntary transfer:
· Revocation of gift still logical
· If it was involuntary
· Revocation does not make much sense
· So extrinsic evidence must be brought in to determine why the gift can't be found
· §21133:
· Entitled to take property that exists at time of death. Will be entitled to receive remaining balance that exists at time of death that you can trace to the asset.
· Recipient of an at-death transfer has the right to take the specific bequest, to extent owned by T, and:
· Any balance of the purchase price (together with any security agreement) owing from a purchaser to the transferor at time the gift takes effect in possession or enjoyment b/c of sale of property
· E.g. "I give Blackacre to X" but I sold blackacre for $10k down and $90k to be paid over time
· X gets that $90k over time
· Any amount of eminent domain award for the taking of the property unpaid at the time the gift takes effect
· Any proceeds unpaid at the time the gift takes effect on fire/casualty insurance or other recovery to injury to the property
· Property owned by the transferor at the time the gift takes effect and acquired as a result of foreclosure, or in lieu of foreclosure, of the security interest for a specifically given obligation
· Basically we trace your inheritance to whatever unpaid balance it turned into, and you get that
· Once T gets the funds, they become comingled and you no longer have the right to them
· §21134
· If transaction is undertaken by your agent/power of attorney/trustee during your incapacitation, no ademption
· Beneficiary gets cash equal to asset
· Eminent Domain? Same deal^
· For purposes of references in this section to a conservator, this section does not apply if after the sale, the conservatorship is terminated, T has a one-year grace period to fix his will.
· General bequests:
· This is a way for a court to avoid ademption: classify the bequest as general
· Example:
· "I give X a Rolex watch"
· Note: not my Rolex
· If there's no Rolex, duty imposed on estate to go out and get one to give
· May have to bring in extrinsic evidence to determine what Rolex to buy (most expensive? Least? Middle of the road?)
· Change in form, not substance
· E.g. shares of stock:
· "I leave 100 shares of X to Z"
· X merged into W, so shares of X no longer exist b/c it changed its form
· Courts will follow the asset: what did it merge into?  Z will get equal number of shares of W
· Interpret at time of death rather than execution?
· E.g. leave LLS '02 Yukon XL, but it's been sold
· Court will interpret by construing the will by the purpose behind the gift: I'm giving my personal vehicle, whatever it is at the time of death
· Stocks
· Common law
· "I give X my 100 shares of Z stock" (specific bequest) but 10% share split later occurs; how much does X get?
· [image: Asterisk] T intended to give X his stake in the company, so he'll get all 110 shares.  But only if the increase in stock was a result of corporate action (not T's personal actions)
· Contrast this to general bequests
· "I give X 100 shares of Z stock" = general bequest;
· maybe T doesn't even own 100 shares of Z stock.
· Executor must then go get the 100 shares and give them
· Maybe T owns 1000, and X gets only 100 shares, nothing after-acquired
· If T owns only 100, the court may see this as a specific bequest
· [image: Important] §21132
· At-death transfer of securities, and the transferor then-owned (at time of execution) securities matching the description, the transfer in the will includes additional securities owned by transferor at death, so long as they were required after execution as a result of transferor's ownership
· Securities in the same org acquired as a result of org action or its successor; excluding any acquired by using purchase options
· Securities of another org acquired b/c of merger, etc.
· Securities of the same org acquired as a plan of reinvestment
· Cash distributions before death are not bequeathed, but beneficiary will get post-death cash distributions b/c he'll then own the securities
· Bene of either specific or general stock bequests are treated the same: will get after-acquired shares
· Different than common law
· Ademption by satisfaction
· See: advancements in intestacy above
· In your will you leave a specific bequest, but one day decide to give him that during your lifetime
· The bequest was then already satisfied
· §21135
· Prop give during lifetime is treated as a satisfaction of at-death transfer only if 1 of the following:
· The instrument provides for deduction of the lifetime gift
· "I give X 1000 shares of Z, but having given 500, he only gets half"
· Transferor declares in contemporaneous writing that it's an at-death transfer
· Acknowledgement at any time in writing by recipient
· Prop given is the same prop that is the subject of the specific gift to that person
· Evidence of satisfaction
· Remember: advancements do not count against your issue if you predecease the D
· Just the opposite applies to Satisfaction
· §21135(e)
· If the transferee fails to survive the transferor, unless the Tr's contemporaneous writing, it will count against transferee's issue
· Exoneration of Liens
· What to do when D dies and property is encumbered
· Common Law:
· Gift meant free and clear of all encumbrance
· Executor had to pay off debts using residuary
· Usually residuary went to those closest to T
· [image: Important] Modern (incl CA)
· Gift is given/taken subject to debt
· Bene can choose to disclaim and not take the prop
· If there's value of property more than the debt, usually worth taking unless it's too much of a headache to deal with
· T can specifically direct executor to discharge debts, but in the absence of the express language, debt passes
· Abatement
· What if there's not enough in the estate?
· Can't give what you don't have, so Abatement "spreads the hurt"
· §21400
· Notwithstanding any other provision here, shares of beneficiaries abate as necessary to effectuate the instrument or plan
· Aka: Court can come up with alternative scheme to better align with T's intent
· Default rule: §21402
· Order of abatement (elimination):
· First, property not disposed of in the will
· (intestate property)
· Residuary gifts
· General gifts to persons other than relatives
· General gifts to family
· Specific gifts to non relatives
· Specific gifts to family
· Omitted spouses or children?
· Everyone gets a pro rata share
· So other beneficiaries' shares are abated to provide for omitted spouses or children
· See Family Protection section below:
· Family Protection
· 2 primary forms of spousal protection depending on jx:
· Separate property jurisdictions
· Elective Shares
· Allows surviving spouse to claim interest in some percentage of the assets of the deceased spouse without regard to the will
· Can elect to take either what's in the will, or the statutory elective share against the will
· Modern:
· Applies to more than just the estate and is usually 50%
· UPC: the longer married, the bigger the percentage
· Community Property
· Surviving spouse immediately receives 50% of all community property
· Doesn't just attach at death
· Later-in life marriages?
· Assets from before marriage are not community property, leaving spouses vulnerable at spouses' death
· Migrating spouse: Property acquired in one place and move to another jx
· Law where you end up applies
· Quasi community property:
· If it would have been community property had it been acquired in CA, it's treated as CP for divorce or death
· Imposing claim against sep prop, not a true transmutation
· [image: Question] Doesn’t give surviving spouse right to leave the property to someone else
· Uniform Disposition of CP Rights at Death Act
· CP becomes tenancy in common interests
· (When move from comm prop to sep prop state)
· Surviving spouse cannot assert an elective share against any property that was previously CP in another JX
· b/c CP gave you the protection that elective shares give you
· Surviving spouse shouldn't get another bite of the apple
· Right to support vs right to share in an asset itself
· Support rights terminate at death
· E.g. social security and pension plans
· Support your family during lifetime, but die with you
· Rights to a share outlive you
· More common now
· Defined contributions plans
· E.g. 401k
· Homestead exemptions:
· Some parts of houses are beyond the claims of creditors in the probate process
· CA: tops out at like $175k
· This is the value of the house that cannot be taken by creditors after spouse's death
· Fla has no maximum!
· Family allowance:
· Probate court authorized to give these out while the probate process is ongoing
· Every dollar released is a dollar less in the estate to give to creditors or beneficiaries
· Some jxes have set charts, others match prior standard of living
· Generally disfavor depleting the estate for the purpose of family allowance
· Omitted Spouses
· [See Revocation section above]
· Will --> marry --> die w/o changing will w/ no provision for spouse
· Rebuttable presumption that the omission was accidental
· §21610:
· If a decedent fails to provide a testamentary instrument for surviving spouse after the execution of all D's other testamentary instruments
· Remember: a codicil will redate the will execution, maybe avoiding omitted spouse issue altogether by showing the will was executed after the marriage so the spouse was intentionally omitted
· Surviving spouse gets:
· Intestate share
· But, in no event is the share to be more than 1/2 the value of the separate prop
· Caregiver marriages can overcome presumption of bad acts by extrinsic evidence
· §21611 exceptions
· Specific provision excluding those omitted
· Or prenup, e.g.
· Decedent provides by outside transfer – evidence of this
· Huge trust, e.g.
· Waiver by spouse
· In case of abatement, all beneficiaries shares abated in proportion to the gifts they would have received under the will in order to put together the share for the omitted spouse/child
· Omitted Children
· §21620:
· If a decedent fails to provide for a child after execution of all testamentary instruments, child will get intestate share.
· §6122: If decedent thought child was dead/ unaware of child’s life, child will get intestate share, presume accidental omission.
· §21621: Exceptions:
· Intentionally did it – shown in instruments
· Decedent had 1 or more children and gave substantially all estate to other parent of omitted child, presumption that parent will take care of the child
· Even if kid is born after will is executed, no issue, presume kid is protected by surviving parent
· Child is protected by something else, example, other instruments
TRUSTS
· Background:
· Very flexible in how they're designed and allocated
· Can provide benefits to multiple generations, save RaP:
· CA: 90-year "looksie"
· We'll take a look at the interest after 90 years to see what's up
· Basically means RaP doesn't matter much
· Definitions:
· Trust: A transfer to one for the benefit of another
· Requires bifurcation:
· 1 transfer creates 2 interests
· Inter-vivos trusts: made during lifetime
· Testamentary trusts: made as part of a will
· Players:
· Settlor: person who creates the trust
· Trustee: person who holds the funds
· A trust will not fail for lack of trustee
· One can be settlor and trustee
· Beneficiary: person who benefits from/receives the funds
· May be split between those who currently enjoy and those who will enjoy in the future
· Levels of bifurcation
· Legal rights with the trustee
· Vs. equitable rights to enjoy the trust with the beneficiaries
· Possessory rights vs. future rights
· Trust property:
· Principal: money funded in the trust & there accrued
· Income: everything earned from the principal
· Beneficiary payments generally come from income
· Requirements for a trust
· Intent
· 4 options:
· Gift outright
· Irrevocable
· Trust
· Bifurcation of donation
· Enforceable to both trustee and beneficiaries
· Unless it's a revocable trust; beneficiaries cannot enforce it the same way
· Precatory Trust
· No explanation of how to use the money
· Simply wish the recipient uses it a particular way
· But the recipient does not have to fulfill the donor's wish
· Promise to make a gift
· Legally means nothing; is unenforceable for lack of consideration
· Doctrine of Resulting Trust
· Not really a trust at all, rather an equitable remedy
· Imposes on the trustee the duty to restore the assets remaining in the trust after its fulfilled its purpose back to wear they came from
· E.g. settlor ties up entire estate in trust for small income to beneficiary.  A resulting trust can be created to take the chunk of money for income out of the estate and let the rest return to probate court
· Backward looking
· Compare to constructive trusts which are forward looking
· Delivery
· Property held in the trust
· The "bucket"
· Settlor must relinquish control
· Aka "funding"
· A trust is not yet created if the bucket remains empty/unfunded
· Trusts terminate by operation of law when funds run out
· Constructive vs. symbolic delivery
· Constructive:
· You give access to the item
· E.g. key to deposit box
· Symbolic
· Something that symbolizes the item/ownership thereof
· E.g. deed
· Acceptable if actual physical delivery is impossible
· Ascertainable Beneficiaries
· Need to know:
· Who holds the beneficial interests?
· Who has rights to enforce the trust's proper disposal?
· Doctrine of Honorary Trust
· So long as settlor has established a purpose that is honorable and not illegal/immoral, the court will "look the other way" and allow the arrangement to continue
· At common law, does not qualify as a trust b/c no one can enforce them
· Will only be allowed by the court if the "trustee" agrees to the arrangement
· Otherwise the gift fails
· Normally court's don't need a trustee, but this is not really a trust
· §15212: Trusts for the care of animals
· Subject to the requirements of this section, a trust for the care of an animal is a trust for a lawful, noncharitable purpose.  Unless expressly provided in the trust, the trust terminates when no animal living on the date of the settlor's death remains alive.  The governing instrument of the animal trust shall be liberally construed to bring the trust within this section, to presume against the merely precatory or honorary nature of the disposition, and to carry out the general intent of the settlor.  Extrinsic evidence is admissible in determining the settlor's intent.
· Other beneficiaries, designated persons, and nonprofits can enforce the trust
· Powers of appointment
· Give power to someone to distribute your property
· General
· Can give to anyone in the world
· Incl. yourself or your estate
· Specific
· Identifies some group of individuals to give the property to
· Cannot give to yourself 
· Writing requirement
· Traditionally needed
· To show how the trust functions and its purposes
· Testamentary trusts:
· Exist within a will and therefore must be in writing to satisfy Wills Act
· Inter-vivos trusts can be oral so long as they don't need to satisfy the Statute of Frauds (no real property)
· Trend is to only allow oral trusts that can be proved with clear and convincing evidence
· Still must satisfy the other elements which is difficult without a writing
· Secret/Semi-Secret Trusts
· Testamentary trust, but not in writing so we don't know who bene's are, etc.
· Fails for want of a writing
· Secret: not mentioned in will
· Latent ambiguity as it's not apparent just from reading the will
· Extrinsic evidence allowed to show ambiguity and clarify it
· Invokes constructive trust
· Semi-secret: mentioned in the will, but terms aren't written out
· Patent: apparent reading the will
· No extrinsic evidence allowed
· Gift fails, drops to residue
· [image: Important] Modern take:
· Courts are now more likely to create a constructive trust either way
· After allowing extrinsic evidence to prove
· What does not constitute property adequate to create a trust
· An expectancy
· E.g. you're an heir of an estate and would take either under the will or via intestacy
· These interests are not protectable
· Can't fund a trust with a mere expectancy
· Future profits
· Speculative and uncertain; therefore inadequate
· Until profits have actually been generated
· Debts/liabilities
· This is very well-established BLL
· Revocable vs. Irrevocable:
· B/c trusts are based in gifts, they were generally considered irrevocable
· CA presumption: gift in trust is revocable unless clause otherwise so states
· Revocable trusts are most common estate planning tool now
· One can hold himself as trustee to hold until death and make the trust revocable
· Can then change w/o having to deal with Wills Act compliance
· Even a trust that looks like a will is enforceable and non-probate
· By reserving the right to revoke, you can also amend b/c it works with the general power to revoke
· If a trust looks just like a will, a creditor should be able to collect from it like a will
· [image: Important] Because settlor can revoke the trust at any time while alive, beneficiaries have no rights to enforce
· The settlor could just revoke or amend the trust if the beneficiary tried to sue
· Trust Administration
· Extent of the beneficiaries interest?
· Present possession, future interest, salary? Etc.
· Duties imposed on Trustee?
· Trustee is a fiduciary
· Has a duty to hold, preserve, protect, defend, the assets in the trust
· Do it all for the benefit of the beneficiary
· Who the trustee owes these duties
· [image: Important] Duty of loyalty
· Trustee must at all times act in the best interest of the beneficiaries (memorize this phrase)
· [image: Asterisk] The single duty from which all other fiduciary duties flow (first among equals!)
· Starting point in all discussions of trustee's duties
· Duty not to self deal
· Don't do business with the trust in which you are acting as trustee
· E.g. trust holds several pieces of real property, one is a good piece of land, separate from the other properties, next to prop trustee owns
· Gets land appraised and chooses to sell it rather than manage it
· Trustee buys it for more than it's worth
· This is a breach of fiduciary duty, per se (irrebuttable)
· Trustees can at any time sue to have the sale overturned
· Duty to avoid conflicts of interest
· Shouldn't do business as trustee with friends or associates
· This is not a per se violation, but it creates a presumption of breach
· Duty of impartiality
· It can be hard to be impartial to all benes when 2 have conflicting interests in the trust
· General rule: live off the income, don't touch the principal
· b/c using the principal for the life interest necessarily negatively affects the remainderman
· Duty of care ("prudence")
· The trustee must act with care (prudence)
· Trustee charged with collecting all the assets
· Protecting and conserving them
· Segregating them from the trustees own personal assets
· Decisions a settlor makes can affect this
· E.g.: never sell Kodak stock!
· But then Kodak starts to plummet
· Trustee can ask for emergency orders to ignore this limit to preserve the trust
· Can a trustee consider the other assets of the beneficiaries when exercising the power to invade principal?
· Common law:
· Trustee could not consider the other assets when decided whether or not to invade
· [image: Asterisk] Now: the inference ought to be that the settlor intended the trustee to take into account the other assets
· Duty to make assets productive
· Generate returns
· Can't let them sit idle
· E.g. you can't put $1mil into a checking account
· Common law: non-delegable duty
· But not all trustees are sophisticated enough to handle this!
· [image: Asterisk] Modern approach: advantage to having investment managers
· If you don't hire experts, you may be in breach
· But you still have a duty to supervise them and replace them if necessary
· In general, a settlor shouldn't entrust someone who can't do the job and should direct them to use investment advisors if desired
· Common law: listed investments
· List of authorized investments put out by the probate courts in each state
· Trustees could only put trust capital in these specific stocks
· If trustee put them elsewhere, trustee was personally liable for results
· Prudent Investment Rule
· Common law:
· If trustee deviates from the list, he has to adhere to this rule
· You have to invest as a prudent investor in your position would have invested
· If you deviated, if one such investment generated a loss, you were liable
· Even if approved investments overgenerated to make up for the loss
· [image: Asterisk] Modern:
· Portfolio approach
· As long as the overall return meets expectations, there is no breach involved
· Failure to diversify might even be considered a breach
· Duty to account and inform
· Trustee has a duty to account to the beneficiaries for the return of the trust, and to inform them of the trustee's actions
· You can't keep benes in the dark
· Enforce generally by preventing statute of lims on disgruntled benes until the trustee provides an accounting to the benes
· Adequate accountings
· One which discloses the nature of the returns and investments
· Could be as simple as a tax return, but it's best to provide full financial statements
· [image: Important] CL Rule: Trustee must act reasonably and in good faith
· Reasonably: objective standard
· In good faith: Subjective inquiry
· This is difficult to prove; it's a high standard
· The settlor can modify this standard on the exercise of discretion
· Public policy argument
· Can't absolve a trustee of all fiduciary duties... It wouldn't really be a trust, but more like a precatory gift
· Courts have determined that you cannot waive all fiduciary limits; cannot make discretion "absolute"
· [image: Asterisk] Modern rule:
· Courts will read out "reasonableness" as a requirement, but good faith is always necessary
· Exculpatory Clause:
· "No trustee will ever be liable except for his own willful neglect/fault"
· They can be abused, but generally not if the parties are acting in good faith
· As a general proposition, courts respect them
· Unless they're a product of over-reaching or bad faith
· Burden placed on beneficiary to show
· If the drafter is the trustee, the burden shifts to the trustee to show no bad faith
· Alienation, Modification and Termination
· Alienation
· Creditor can get monthly income and any distribution of principal
· Credit will stand in your place
· Gets no more nor fewer rights than you
· So creditor could sue trustee for not distributing principal
· Often creditors are encouraged to settle debts so they don't have to wait for small monthly payments over the course of years
· This only applies if your interest in the trust is freely transferable and alienable
· You can sell interests in trusts (JG Wentworth!)
· Spendthrift provisions
· Takes away beneficiaries' right to sell, give, or have taken from you, your beneficial interest in the trust
· Prevent creditors from taking
· Creditors can't force the trustee to pay directly to him; the payments will still go to the beneficiary
· Creditors can then chase the beneficiaries
· Modern: charging orders
· Opportunity for a creditor to lodge their judgement with the trustee; expecting the trustee to pay them directly
· If they fail, they can go directly for the trustee
· Creditor still does not fill the shoes of a beneficiary; trustee owes them no fiduciary duties
· Almost uniformly applied
· Can't be enforced in a self-settled trust
· Historically absolutely enforced UNLESS you were one of 4 types of creditors that had extra protections:
· Ex-spouses entitled to alimony/spousal support
· Children entitled to support
· Government, recovering taxes or benefits
· Creditors who provide basic necessities of life: medical care, housing, food, etc.
· Support Trusts
· Trust that by its terms has been set up under a standard that is determinative
· E.g. "we require the trustee distribute as much income and/or principal as required to provide for the bene's health, education, support, or needs"
· Not a fixed amount or percentage
· Designed to tie distributions to subjective level of support required by the bene
· The bene selling/trading/giving away their interest would violate the purpose of the trust
· So support trusts are presumptively spendthrift in nature
· Courts will imply a spendthrift clause if one is not written
· [image: Important] Modern trend:
· Suppliers of necessities, spouses, and children can enforce claims
· Govt. not included
· Modification
· If we're talking about a revocable trust, this is not an issue; it can be modified, amended, revoked at any time without restriction
· Once a gift has been made in an irrevocable trust, common law says settlor now has no interest in the trust
· Beneficiaries are the ones who might want to modify or amend a trust
· Remember: death of trust = run out of assets, or its purpose has been satisfied
· What is left after purpose has run out returns to settlor/settlor's estate
· Termination:
· A trust ends when:
· Its funds run out, or
· Its purpose has been fulfilled
· If all beneficiaries consent and trustee consents, can we terminate early?
· Yes.  Trustees have an interest not to consent though.
· Trustees are more likely to consent to modification than termination b/c they get a paycheck from running the trust!
· Consent to termination estops benes from later suing for harm
· Beneficiaries consent but trustee does not?
· S alive?
· If S consents, yes.
· S Dead?
· Trustees objection will be respected as long as there is an unfulfilled material purpose:
· Spendthrift trust: purpose was to prevent early recipient of trust assets, defeats the entire purpose by terminating early
· Support Trust: early termination can be objected to
· Can't just have support trust language; must so operate
· Discretionary trust: Trustee, to extent any discretion has not been exercised, has not fulfilled their duty
· If trust has an age requirement: until you hit a certain age, unfulfilled purpose
· Removing Trustee: CL, very difficult
· Modern trend: Trustee now works for beneficiary, not S. Well drafted trusts should have ability to replace trustee.
· S can designate individuals with extraordinary powers to: amend/revoke trust, remove trustee
· Pour-over wills & UTATA
· Pour-over wills
· Remember:
· Only property put into a trust while alive will avoid probate
· Once a trust is written, it must be funded before it's an actual trust
· A will that directs assets into an already created inter-vivos trust
· Common law: courts were reluctant about that b/c the trusts weren't in front of the court.  Ways developed to give affect to pour-over provisions:
· Incorporation by reference
· Reference to doc outside of will
· Adequately identify
· In existence
· Acts of independent significance
· Create trust then amend it sometime later
· So it wasn't in existence at the time the will was drafted
· Can't be given effect by incorporation by reference
· Will reference act that has not yet occurred but has independent significance
· Is a trust not made with testamentary intent?
· Courts found no, so long as some assets within the trust were under management
· Merely a peppercorn counts
· Amending the will by codicil after making/amending the trust
· Republishing by codicil freshens the will date
· So this is part of incorporation by reference, making sure the doc outside the will is in existence
· But is it considered inter-vivos or testamentary?
· If significant funding came before estate, it's an intervivos trust
· Everything will still pass through probate that wasn't funded during lifetime
· Most people don't fund trusts during life
· Many aren't comfortable doing so
· So any partial funding will avoid probate, but any funding from the estate does go thru probate
· If significant funding came from estate, it becomes testamentary
· Pour-over provision can validate the underlying transfer because the reference to the document doesn't matter if the document was a valid trust because the doctrine follows the terms of the document
· Makes it subject to ongoing court supervision
· Inter-vivos trusts never supervised by probate court b/c they never went thru probate
· UTATA (Uniform Testamentary Additions to Trust Act)
· Any trust
· Intended to be incorporated by will,
· That mentions the pour-over will
· Executed prior to or contemporaneously with the will
· Signed
· Will be an inter-vivos trust, even if only funded by estate assets
· Avoids probate court always
· Charitable trusts
· Must be set up for one of these primary functions:
· Relief from poverty
· Advancement of education
· Advancement of religion
· Promotion of health
· Govt/municipal purposes
· Free from restraint of RaP
· Free from ascertainable bene requirement b/c of their nature
· Doctrine of Cy-Pres
· Aka "Doctrine of approximation"
· Purpose for which the charitable trust was established ceases to exist or has been satisfied
· Court can:
· Exercise judgment if they can find an alternative use for those funds that satisfies the testator's intent
· E.g. find another charity with same goals and principles and "beneficiaries" as the intended charity
· If not available, give the remainder of the trust back to estate
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