I. Intentional Torts (All intentional torts require intent + voluntary act)

 

Continuum of intent:

Intentional -> Substantial certainty -> Reckless -> Negligence

Victim of injury seeks to be made whole through monetary damages to redeem their bodily autonomy

 

ON EXAM
ANY TIME THERE’S A BATTERY, CHECK FOR ASSAULT (not all battery includes assault. Ex: someone hit from behind)

ANY TIME THERE ARE VERBAL THREATS, CHECK FOR ASSUALT

 

Prima Facie case: Act + intent + cause

 

1. Assault — Four Elements:

(1) The defendant acted and 

(2) intended to cause either 

(a) harmful or offensive contact or 

(b) imminent apprehension of such contact 

(3) with 

(a) the person of the other or 

(b) a third person 

(4) and the other is thereby put in imminent apprehension.

 

II. Two types of assault:

Where the actor intended to cause a harmful or offensive conduct

Attempted but incomplete battery

Where the actor intended to cause an imminent apprehension of such contact

Threatened battery

 

III. Conditional or future threats do not constitute assault.

IV. Overt act is necessary…words alone (however violent) do not constitute an assault b/c they cannot create a reasonable apprehension of immediate harmful or offensive contact

V. Assault need not to involve actual contact—it only needs intent and the resulting apprehension, i.e. wielding a knife can be construed as assault if a fearful situation was created 

VI. Fear is a sufficient condition, but not a necessary condition (can be shock/apprehension/awareness)

 

Essentially, actor is subject to liability for assault if: 
I. He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact or, 
II. The other is thereby put in such imminent apprehension 

1. P doesn’t need to be afraid – just must have reasonable knowledge or expectation / imminent apprehension of a harmful or offensive contact 

2. Conditional threats are not enough to establish assault. Must be imminent, i.e. wouldn’t be assault if the threat was for sometime in the future. Why? You have recourse, time to protect yourself 

3. Balancing D’s freedom of action and victim’s right to protect themselves 

4. Extension of body rule: contact can be with an object attached to or identified with body 

 

2. Battery — Four Elements: 

(1) The defendant acted and 

(2) he intended to cause either 

(a) a harmful or offensive contact or 

(b) imminent apprehension of such contact 

(3) with 

(a) the person of the other or 

(b) a third person 

(4) and harmful contact with the person directly or indirectly results.

 

1. Act – must be voluntary "external manifestation of will"

2. Intent – person acts with purpose of producing consequence or the person acts knowing that the consequence is substantially certain to result

· Do not use term "general intent"

3. Garratt– Children are liable for battery provided they have the capacity to understand the level of intent required. Must act with purpose or substantial certainty.
Includes D intended to harm with purpose to harm and/or D had knowledge with substantia certainty        the victim would be harm ed by the intentional act. FOR ALL INENTIONAL TORTS
Picard - Walking towards someone in a menacing manner, pointing a finger at them and touching them or something “intimately connected” to them establishes a COA for assault and battery
Wishnatsky – contact must be offensive. Must offend the personal dignity of a reasonable person, not someone unduly sensitive.
Thin-skulled Plaintiff rule: Thin-skulled plaintiff rule: It is not required that the defendant intend the consequences that follow from her act, or that she foresee them. Just need to have intended the act.  In Vosburg, a schoolboy kicked another’s leg intending only content but exacerbated a preexisting condition – the kicker was liable for that.

 

False Imprisonment – Words or acts by D intended to confine P, actual confinement, and awareness by P that he or she is being confined.
· Confinement defined as “unlawful restraint of an individual’s personal liberty or freedom of locomotion”

i. May be effected by words alone, acts alone, or both

ii. Must be against Ps will

iii. Courts look at factors to determine whether confinement element is satisfied.

1. Actual or apparent physical barriers

2.  Overpowering physical force or by submission to physical force

3.  Threats of physical force

4.  Other duress

5. Asserted legal authority

· Lopez– internal moral pressure does not count as duress. Must be present threat.
a. Shopkeeper’s Privilege – Defense for FI claim.

i. If shopkeepers reasonably believes someone is shoplifting can detain them for a reasonable amount of time with reasonable methods.

ii. Intentional Infliction of Emotional Distress – Defendant engages in extreme or outrageous conduct and intentionally or recklessly causes severe emotional distress to P.

b. Extreme or outrageous - it offends against the generally accepted standards of decency and morality.

 

2. Intentional Inflection of Emotional Distress (IIED)  - Wrongdoer had the specific purpose of inflicting emotional distress or where he intended his specific conduct and knew or should have known (deliberate disregard) that emotional distress would likely result.
a. Severe Emotional Distress

i. Manifestation of physical symptoms generally not required

ii. BUT “proof of emotional distress…more than trifling, mere upset, or hurt feelings” generally is required

b. Womack – Child molestation case, had his picture taken – D acted “in deliberate disregard of a high probability that emotional distress will follow.” D knew, or should have known, the likelihood of the serious mental distress that would be caused in involving an innocent person in child molesting cases.
i. General - Restatement § 46

1. “One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.” 

ii. Elements
1. Defendant engages in extreme and outrageous conduct, and

a. Womack v. Eldridge – PI incorrectly accuses P of sexually molesting young boys. Brought attention to him and emotional distress.

i. Rule: Outrageous conduct is such that is intolerable and offends against           the generally accepted standards of decency and morality 

1. This can be subjective. It is based on the honest experience of the plaintiff. It depends on the position of the person experiencing the injury. But the average person (Jury member) must be able to look at it objectively and see how the average person would respond to this kind of behavior.

ii. Policy – Aimed at limiting frivolous suits and avoiding litigation in situations where only bad manners and mere hurt feelings were involved. Fraud concern.

2. Intentionally or recklessly causes

a. Element satisfied when wrongdoer had specific purpose of inflicting emotional distress or where he intended his specific conduct and knew or should have known that emotional distress would likely result. (Womack v. Eldridge)

b. Continuum of Intent

i. Intentional – Wrongdoer had the specific purpose

ii. Substantial certainty – He intended his specific conduct and knew that emotional distress would likely result

iii. Reckless – He intended his specific conduct and should have known that emotional distress would likely result

1. The reckless standard means that wrongdoer acts in deliberate disregard of a high probability that emotional distress will follow.

3. Severe emotional distress to the plaintiff

a. Manifestation of physical symptoms generally not required

b. Reasonable and justified under the circumstances

c. BUT proof of emotional distress, more than trifling, mere upset, or hurt feelings is generally required

iii. Notes

1. Policy: To protect people’s peace of mind

2. Exclusion: Sexual Harassment in the Workplace – Title VII Claim

a. Does not require showing of IIED level of extreme and outrageous

3. Exclusion: Constitutional Issues & First Amendment – 

a. Hustler Magazine v. Falwell - Public officials and public figures may not recover damages for intentional infliction of emotional distress from a publication without showing that the publication was made with actual malice

Defenses of Intentional Torts
iv. General
1. Defendant usually has the burden of proving each element of a defense

2. Successful defenses usually, but not always, defeat the entirety of the plaintiff’s claim

3. Defenses ordinarily triggered only if plaintiff has established a prima facie case of tort liability

4. Expanding the circumstances under which a defendant may assert a defense necessarily cuts back on the circumstances under which the plaintiff may obtain recovery

v. Consent
1. Defined: Plaintiff’s consent to an intentional invasion of a legally protected interest ordinarily bars recovery. To one who is willing, no harm is done.

2. Distinguishes between tortious behavior and socially acceptable behavior

3. Scope of consent also must be taken into account.

4. Types

a. Express consent

i. Refers to an objective manifestation of an actor’s desire

ii. Hart v. Geysel – Illegal prize fight where 1 party died as a result of being hit. D was not liable because they consented to the fight and fight was illegal. Was scope of consent exceeded?

b. Implied consent

i. The person acted in a manner which warrants a finding that he consented to a           particular invasion of his interests

ii. O’Brien v Cunard – She was in line with everyone else to get the vaccine and she implied that she wanted the vaccine. 

 

2. Limitations

i. Situations where consent is negated

1. Fraud

2. Inability to give consent (disability)

3. Age (minor)

4. Duress

ii. Scope of Consent:

1. Hackbart v Cincinnati Bengals – Even though they were playing a game consensually, D went out of the scope of consent when he intentionally hit the other player. No affirmative defense.

2. Vosburg v. Putney – Just because you’re on a playground, doesn’t mean you consented to being kicked

3. HYPO- Employer threatens undocumented worker with deportation. Employee took the job knowing she’d make less than minimum wage and work long hours (took on risk). Employer arranged employee’s relocation and took on costs. Employee thought wages would go towards debt but employer doesn’t permit that. She feels confined and raises false imprisonment claim. She could argue employer exceeded scope of consent. (Line between consent and coercion)

iii. Self-Defense
iv. Defined: A defendant is privileged to use so much force as reasonably appears to be necessary to protect himself/herself against imminent physical harm.

v. Elements:

1. Honest belief of harm 

a. Subjective analysis

2. Reasonable fear under circumstances

a. The fear of harm must be justified by the objective person

3. Reasonable force

a. The privilege of self-defense only entitles one to use reasonable force when she reasonably believes that another is about to commit an actionable battery on her or to defend others who reasonably appear to be threatened by such an imminent attack 

b. Objective proportionality with the threat

c. The force must not be disproportionate in extent to the harm from which the actor is seeking to protect

vi. Courvoisier v Raymond – Rioters outside of his house gathered and threw stones at him. Honestly fearing for his safety, he shot P (who was a police officer there to break up riot), injuring him. D not liable.

1. Any average person in the same position would have had a reasonable fear. The mistake that he made in thinking that the police officer was one of the rioters was a forgivable one. The reason for the act of shooting was lawful under the circumstances.

2.  Mistake NOT permitted in consent cases. 

Negligence
History: 
Before, there was no clear indication what theory of liability should apply to accidental injuries

Approaches to accidental injuries: 

·  Corrective justice? 

· Defendants: we should not be held liable if they are productive and we exercise our own free will

· Plaintiffs: people should not be careless and those that are injured should be able to recover

· Law and Economics approach: 

·  Negligence maximizes social welfare because in the end, we will maximize wealth for society because the negligence standard helps us determine where damages should go

· Historical approach: 

·  Some people think that negligence came about during the Industrial Revolution

· §  Some people in the courts believed negligence interests would further the industrial revolution and not stymie it

 

· Overview
· A fault based system, whether we act carefully and reasonably.

· Defined: Negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm. Restatement (Second) of Torts § 282
· Refers to both the cause of action and the conduct in question.

· Prima facie case of negligence

Defined: If P can establish prima facie evidence of negligence, that means that D’s claim survives dismissal and goes to a jury. There are enough facts there to meet the elements and convince a reasonable juror that the evidence of the cause of action have been met. 

 

Elements of Prima Facie Case
Duty

A defendant owes a general duty to act with reasonable care to everyone in society not to create unreasonable risks of harm to others

Breach of duty

· A defendant breaches that duty when, judged from the perspective of a reasonably prudent person in the defendant’s position, the defendant fails to act with reasonable care in creating an         unreasonable risk of harm to others.

· Considerations:

a. What is reasonable care?

b. What is the reasonably prudent person?

c. How do judges and juries influence the meaning of reasonable care?

d. What’s the role of custom in establishing reasonable care?

e. What’s the role of statutes in establishing reasonable care?

· Causation

· Cause in fact or actual cause

· Proximate cause

· Damages

 

· Strict Liability
· Defined: Unintended Injury. Liability in the absence of fault

· Hammontree v. Jenner – Driver with epilepsy crashes into bike shop causing damage. He was under dr’s supervision and had no reason to believe he was at risk. P argued strict liability and compared it to product liability. Court held that because D took all precautions he could have, costs should lay where they fell. 

· Policy: Social cost analysis: protects all drivers in similar situations from litigation. Applying strict liability here would discourage people from driving and seeking medical care. 

· Arguments Against:

· Corrective Justice Approach (Holmes): If there is no fault for the injury, then the losses should lie where they fall.  But if there was fault, then defendant should assume the losses and compensate the victim.  

· Economic Efficiency Theory (Posner): Discourages engagement in risky behavior so people will not act for fear of liability. Negligence standard seeks balance between accident costs and cost of avoiding accident to maximize efficiency. 

· Historical explanation: Industrial Revolution caused a lot more accidental injuries particularly in the workplace. Negligence standard limited liability of employers so not to hamper economic productivity

· Deterrence: Incentivizes the use of ordinary care

· Fairness: It’s unfair to hold D accountable for using the same standard of care we all would 

 

· Vicarious Liability
· Defined: Doctrine under which principal may be held liable for the acts of its agents that are within the course and scope of the agency

· Policy: Gives employers incentive to hire responsible employees and monitor them, reducing the possibility of accidents. 

· Plaintiff can sue on behalf of minor, survival, wrongful death, relational harm

· Respondeat Superior Doctrine – Defendant 

· Employers are vicariously liable for torts committed by employees while acting within the scope of their employment

· Birkner Test - Scope of Employment, need all three

a. The employee’s conduct must be of the general kind the employee is hired to perform

b. The employee’s conduct must occur substantially within the hours and ordinary spatial boundaries of the employment

c. The employee’s conduct must be motivated, at least in part, by the purpose of serving the employer’s interest

· Christensen v. Swenson – Employee collided with P’s motorcycle at a public intersection while picking up lunch during her unscheduled break. Court applied Birkner Test and held that because reasonable minds could differ as to all three elements, a jury should decide respondeat superior (employer not strictly liable).

· Apparent Agency 

· Defined: Apparent authority is authority which a principal knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing.

· Elements: (Jury decides if relationship exists. Ex) Independent Contractors), need all three

a. A representation by the purported principal

b. A reliance on that representation by a third party, AND

c. A change in position by the third party in reliance on the representation 

· Roessler v. Novak – Patient sued contracted radiologist and hospital because the radiology department was located w/in hospital that the referring emergency doctor was located (representation), he relied on the fact that the radiologist was an employee of the hospital (reliance), and as a result he chose not to seek another doctor (change in position).

a. Non-Delegable Duty – Current test is too unpredictable. This idea would require the hospital to delegate duties and make them the delegating duty all the time and make them liable. Another social insurance theory because they should just be held strictly liable across the board (not a question of fault). 

i. Policy: Hospitals are enterprises engaged in risky activities and should internalize the costs of those risk; they have more resources to screen agents than patients do.

Breach (Negligence Element 2)
· Standard of Care
· Two types of injuries

· Actor directly injured another (historically Action in Trespass)

· Actor indirectly injured another (historically Action in Case)

a. Pre-Industrial Revolution the distinction was important because of different forms of pleading

· Extraordinary Care
· All that human care, vigilance, and foresight reasonably can do under all the circumstances.

· More than the reasonable person would do

· Brown v. Kendall – Dog fight case – D tried to break up fight with a stick and hit P in the eye by accident. P wanted jury instructions to say extraordinary care, D wanted it to say ordinary care. Court held extraordinary standard was too high because the act was lawful therefore both parties were only required to exercise ordinary care.

a. Rule: If during commission of a lawful act done with reasonable care, an injury arises, no liability.

· Fault Principle

· Contributory Negligence 
a. P acts negligently and contributes to his own injury

b. Affirmative defense

c. Bars P’s ability to recover

· Comparative Negligence
a. Same principle but P is not barred from recovery, only diminished

Fault Principle
	 
	D not at fault
	D at fault

	P not at fault
	D prevails
	P prevails

	P at fault
	D prevails
	D prevails


· Ordinary Care
· Requires the use of reasonable care under all circumstances

· Requires only reasonable foresight of the consequences

· Considers burdens of precautions and customs

· Adams v. Bullock – Boy was electrocuted by swinging a wire and hitting trolley lines. D was not liable because the injury was so unforeseeable and required extraordinary provisions to prevent. 

· Social utility in having trolleys and no way for wires to not be exposed

· No economically feasible alternative 

· Braun (note case) – Exposed wires above vacant lot electrocuted carpenter working. This was distinguishable from Adams because the accident was foreseeable since this area was being developed. D should have reasonably anticipated the vacant lot would be improved and the lines presented a hazard and preventative measures should have been taken.

· Hand Formula – Balancing Approach

· Liability for negligence due to failure to take safety precautions exists if the burden of taking adequate precautions is less than the probability that of injury multiplied by the gravity of the resulting injury.

· Cost benefit analysis considering social utility

· Negligence is an economic concept

· D is negligent when D fails to take precautions and B < P x L

· D is not negligent when he fails to take precautions and B > P x L

· B = Burden of taking adequate precautions

· P = Probability of injury

· L = Expected Harm

· Other factors that may be considered are:

a. Foreseeability of the harm

b. Magnitude of the harm

c. Social utility of defendant’s behavior

d. Anything else that impacts the cost-benefit analysis

· United States v. Carroll Towing Co – Bargee missing from barge when accident occurs. D was contributorily negligent and liable because the burden of staying on board (B) was low, the probability of injury was extremely high (P) and the loss of cargo and ship was high (L) 

· B < P x L

· Policy: Not taking action can sometimes be the most economic choice

· HYPO - A railroad company operates throughout California.  Its trains cross through many farm fields.  Each year the trains have a 50% probability of causing a fire that damages crops growing in the fields.  When there is a fire, the cost of damages to the crops averages $200,000.  There are 2 methods to reduce fires:

· Electrification of tracks: Will reduce all fires with a cost of $200,000 a year. 

a. $200,000 (B) > $0 (P) x $200,000 (L) = Not negligent

· Install Spark Arresters: Will result in 25% probability of fires and will cost $100,000 per year.

a. $100,000 (B) > 25% (P) x $200,000 (L) = Not negligent

· Do nothing - $0 (B) < 50% (P) x $200,000 (L) = Negligent

 

· Reasonable Prudent Person Standard
· Defined: A hypothetical person who exercises those qualities of attention, knowledge, intelligence and judgement which society requires of its members for the protection of their own interest and the interests of others. (Restatement (Second) Torts, §283(b))

· Did the party act as a reasonable person would under the circumstances?

· Objective test applied to a party’s conduct and judgement (not state of mind)

· Policy: Administrative ease, deterrence, norms justification

· Bethel v. New York City Transit Authority – Passenger on bus sat on wheelchair accessible seat that collapsed. P wanted D to be held to highest degree of care but court chose to hold to reasonable degree of care. 

a. Common Carriers: Historically, common carriers were held to the highest degree of care. This is not necessary because the reasonable standard adapts to circumstances.

b. Policy: Lack of incentives if they’ll always be held liable. Opens the doors to too many lawsuits and may become too expensive to operate the transit system.

· Limits of RPP: 

· Standard adjusted for:

a. Physical disabilities: Easily definable and administratively easy to apply

i. Ex) A blind person being held to a blind person RPP standard

b. Minors: When children are engaged in child activities

c. Experts: Those individuals who are specially trained are held to the standards of the reasonable specially trained person (doctor compared to reasonable doctor) 

· Standard NOT adjusted for:

a. Mental Incapacity: Does not trigger modified standard because caretaker should prevent D from engaging in risky activities 

i. Roberts v. Ramsbottom – Driver had a stroke but was still aware enough to drive so he was liable for injuries resulting from it since he had still retained control of some of his faculties. Court would not accept anything less than total loss of consciousness like in Hammontree. 

ii. Bashi v. Wodarz – Woman claimed she wigged out while driving due to sudden and unanticipated mental illness. Court refused to modify RPP standard. 

iii. Policy: (1) difficulty drawing line between mental deficiency and those variations of temperament, intellect, and emotional balance which cannot be considered in imposing liability; (2) can be easily feigned; (3) mental defectives are part of the society which needs to operate under baseline standards for everyone’s safety; (4) liability stimulates caretakers to take better care of the mentally deficient

b. Minors: When children are engaged in adult activities

i. Policy: Unreasonable to expect adults to know that a child is engaging in activities that they should not be 

ii. Parents are rarely held vicariously liable for actions of their children unless they are negligent in permitting children to do something beyond their ability or failing to exercise control over dangerous child 

 

· Roles of Judge & Jury
· General: Judges answer questions of law and juries answer questions of fact

· Juries are typically supposed to deal with negligence cases because they’re supposed to be better equipped to deal with matters of fact on a case by case basis

· Judges can take those questions away from the jury 

a. D motions for directed verdict/summary judgement 

i. Lawyer is trying to make judge rule whether there is a matter of law and whether a reasonable jury would agree

· Conflicting views

· Holmes: When the standard is clear, it should be laid down once and for all by the courts. 

a. Courts should look for opportunities to lay down definite rules to reach individual autonomy and consistency. When judges observe a frequency of similar cases, there really aren’t factual differences that would require jury discretion. Then no need for a jury to decide again. 

b. If nearly identical verdicts, a law should be made. (Administrative efficiency)

c. Baltimore & Ohio Railroad Co. v. Goodman – P struck my train and killed. Court ruled that P did not take all necessary precautions and contributed to his own death. Treats this as matter of law and established narrow rule that during daylight crossings, motorist should stop car and get out of necessary to see if a train is coming, otherwise driver is negligent. 

· Cardozo: Criticizes Holmes view because these types of cases should be adjudicated case by case by a jury because every case is different. 

a. Pokora v. Wabash Railway Co. – P struck by a train and killed. Cardozo says that Holmes’ view from Goodman is too restrictive and overrules it without saying so. P could not have reasonably gotten out of his car to look for a train. It would have been more dangerous and it was not custom to do so. When there is not clear evidence that custom exists to do otherwise, what is ordinary duty is for a jury to decide. 

b. Andrews v. United Airlines, Inc. – Passenger was injured by briefcase falling out of overhead bin. Passengers were warned that items in overhead bin may have shifted during flight which was the standard at the time. Trial judge dismissed as matter of law but it was a matter for the jury to decide.

i. Rule: When there is a question of industry standard, the jury should decide the reasonableness of the duty performed. 
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· Custom
· Defined: Industry standard for safety

· Can be used as a sword or a shield

· Deviation from a relevant safety custom can serve as evidence of negligence (P will use)

· Compliance with a relevant safety custom can serve as evidence of due care (D will use)

· Decided

Clear custom can be decided by a judge

Unclear custom is decided by a jury

Custom is evidence, not conclusive

 

Trimarco v. Klein – P fell through glass shower door and was injured. P claimed that there was a custom of replacing the glass with shatterproof glass. D claimed it was not a custom to replaced existing unsafe glass. Court ruled just because others were using safer alternative, it is not a clear custom. 

 

In order to use an industry custom as evidence of a standard of reasonable care, it must be relevant to safety.

The custom’s purpose was to establish safety, not just part of the practice of the industry

EX) smooth rope was no longer industry custom for dumbbell waiters, but they weren’t necessarily replaced for safety, just to make rope last longer

 

Statutes – When statute is passed regulating safety, it substitutes for common law standard of due care (for negligence)
Martin- Violation of a statue established negligence. 
Tedla – P’s compliance with statute would be more dangerous than noncompliance – no negligence!
Negligence Per Se (NPS) – doctrine in negligence that permits borrowing of relevant safety statutes to show what reasonable standard of care is.

· An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes and if the accident victim is within the class of person the statute is designed to protect. 
a. no excuse: an actor’s violation is excused and not negligent if:

i. the violation is reasonable in light of the actor's childhood, physical disability, or physical incapacitation;

ii. the actor exercises reasonable care in attempting to comply with the statute; 

iii. the actor neither knows nor should know of the factual circumstances that render the statute applicable;

iv. the actor's violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or

v. the actor's compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance. 

b. Statute was designed to prevent type of accident conduct causes.

i. De Haen – Court ruled broadly, that safety fence was meant to protect all things from falling in hole, not just workers.
· Statutes with existing civil remedies are NOT appropriate for NPS. Only statutes that are silent as to civil remedies.

· Must be causal link between violation and injury

· Lack of licensing can’t be shown to prove NPS – must still show breach of reasonable care.

 

· Proving Breach - Circumstantial Evidence – indirect facts that are presented to persuade fact-finders of other facts or conclusions. Usually all that exists. 
· Actual notice- knew of risk

· Constructive notice – should have known of risk

· Negri – Store did have constructive notice of spill in aisle, so slip was foreseeable and breach of reasonable care. Dangerous condition must be present for enough time for D to discover and remedy it.
· Gordon- No constructive notice because no evidence that paper was on the ground for ling before P fell on it. No negligence.
· “Business Practice Rule” – if dangerous condition consistently occurs as part of business, P doesn’t need to prove notice. Duty of D to ensure dangerous condition doesn’t exist.

· Kelly – P slipped on lettuce at salad bar. No need to show that store knew about it. (Almost strict liability). Burden on D to prove negligence didn’t occur.
 

· Res Ipsa Loquitur – “the thing speaks for itself”. Can infer negligence or create presumption of negligence. 
· Policy of res ipsa: Evidentiary rule that benefits P. Corrects imbalance of evidence and forces D  to provide evidence to disprove element. Burden of proof is on D.

· Elements of Res Ipsa Loquitur (Must have all 3)

· Accident must be of a kind which does not occur in the absence of someone’s negligence

· The instrumentality alleged to have caused injury was in exclusive control of D

· Accident was not due to any voluntary action or contribution on the part of the plaintiff.

· Byrne v. Boadle ​– original res ipsa case. Accident (flour barrel falling) doesn’t occur in absence of someone else’s negligence. The fact that the accident occurs presumes negligence. 
· McDougald – Spare tire doesn’t fall off a truck without negligence. Driver was in exclusive control of truck and tire, P did not contribute in any way.
· Ybarra – When P is unconscious when injury occurs, res ipsa can be expanded. Can permit multiple D’s and multiple instrumentalities. 
· Controversial ruling. Fear is that anyone who is injured in a setting with many people could sue everyone. Why is it appropriate in this context to allow multiple Ds? 

a. Conspiracy of silence in medical setting. Many Ds will not speak out against each other. 

b. Fairness to P who was unconscious and vulnerable

c. Balances evidence.

· Permissible inference vs. rebuttable presumption

· Permissible inference (majority of jdx): Jury is permitted to infer negligence from the circumstances of the accident, but need not.

· Rebuttable presumption: Jury must presume negligence and burden is on D to rebut presumption to not be held liable. 

· Medical Mal Practice
· Medical Negligence
· 4 unique factors that distinguish Medical negligence from ordinary negligence:

a. Higher standard of care

i. Reasonable physician standard even in stranger context

b. Custom determines the standard 

i. Custom is the standard of care, not just evidence of it

ii. If doctor deviates from a known custom, that can be the breach

c. Experts establish custom

i. Expert testimony needed to establish the relevant standard of care and to show that D deviated from that standard

d. Experts can establish res ipsa (usually res ipsa is a layman standard, but experts needed for MedMal)

i. Counter-intuitive because the experts can establish evidence about what D did wrong. Usually res ipsa is for a layperson to decide that the problem doesn’t occur without negligence 

· Elements:

a. P provides evidence to establish applicable standard of care (usually expert testimony

b. P must show that D breached duty by departing from that standard

 

· Sheeley – Expert must be in same field as D. Used to be a “similar locality” requirement, but due to standardization of medical care, no longer necessary.
· Some jurisdictions require expert to be current practicing doctor – prevents “experts-for-hire”.

· Informed consent:  
· Distinct cause of action based on doctor’s failure to obtain the patient’s informed consent to treatment

· Under this doctrine, doctor has a duty to disclose to patients the material risks and benefits        associated with medical procedures

· Materiality is generally determined by an objective reasonable patient standard (subjective)

· Concern over whether experts should be allowed because standard is what patient would want to know, not what doctors think is material

· Experts used to describe different alternatives available, their risks and benefits (objective)

· Often no damages are awarded because it’s hard to assess loss for what could have been 

· Historically this comes from the theory of battery –  Not consensual touching of a physician to a patient

· Usually tacked on to medical negligence claim since patient will claim negligence occurred during procedure/treatment and he would have chosen alternative had he been informed

· Policy: Individual autonomy. It is the patient’s right to decide what’s best for them.

· Matties v. Mastromonaco – Independent 81-year-old woman broke her hip. Doctor put her on bed rest instead of offering surgery. She became partially paralyzed and depressed after. Court held informed consent applies to surgical and non-surgical treatment. Patients should know alternatives doctors recommend and don’t recommend.

· Rule: The standard obligates the physician to inform patients of medically reasonable treatment alternatives and their probable risks and outcomes even if he doesn’t recommend them.

· HYPO – Pat had been seriously depressed for over three months.  Because he was paranoid, acting irrationally, and having suicidal thoughts, his father committed him to the State Mental Hospital.  After evaluating Pat’s condition, the psychiatrist on his own ordered electroshock therapy treatment.  In the second treatment session, Pat’s legs were broken from the induced convulsion; one leg has never healed properly.  The overall incidence of fractures in shock treatment is between 10 and 30 percent.  Pat’s emotional problems have been reduced, though not totally resolved.

 

Doctor has duty to disclose to patients all material risks and benefits of all courses of treatment. 

Materiality is judged by “reasonable patient” standard.

Matthies – Must get informed consent for both invasive and noninvasive procedures. 
 

Strict Liability (no fault) v. Negligence (fault)
Hammontree – Negligence is standard here because it is normal for auto accidents; applying SL would be an economic efficiency disaster.  

Strict Liability applicable to manufacturers, i.e. product liability and ultrahazardous activities 

 

Businesses have specific duties to customers re: protecting them from crimes. Landlords also have duty to tenants to protect tenants from crime. 

 

Two overarching philosophies to negligence: corrective justice (Holmes) and economic efficiency (Posner). 

 

Intent- person acts with purpose of producing the consequence, or person acts knowing that consequence is substantially certain to result. 

Duty (Negligence Element 1)
· General Duty: Everyone owes a general duty to act with reasonable care to everyone in society and not to create unreasonable risks of harm to others
· D breaches that duty when, judged from the perspective of a reasonably prudent person in D’s position, D fails to act with reasonable care in creating an unreasonable risk of harm to others - MISFEASANCE

· No Duty to Rescue/Act/Protect
· This means that generally if you haven’t created the risk of harm, then no affirmative duty to rescue another person in harm’s way - NONFEASANCE

· Affirmative Obligations to Act
· Exceptions to “no duty”

· To rescue

· To warn or protect third parties

· Misfeasance: Actively causing harm to another

· Most cases of negligence, whereby D’s conduct results in another’s injury

· Created through conduct (proactive) or omission (EX) driving and should have hit breaks, but didn’t and hit someone)

· Nonfeasance: Passively allowing harm to befall another

· Few cases of negligence

· Liability only where an exception applies

· Harper v. Herman – P was on D’s boat sailing. When the boat was docked, P dove into shallow water and was became paralyzed. Wasn’t a paid passenger so no duty to rescue or warn because there was no special relationship. P was as capable of protecting himself as D was. P was not deprived of opportunities to protect himself, and D was not expected to provide protection.

a. Rule: The fact that an actor realizes or should realize that action on his part is necessary for another’s aid or protection does not itself impose upon him a duty to take such action unless a special relationship exists.  

b. Policy: Limiting liability to prevent people from being afraid of doing everything and potentially being held liable for someone getting injured

· HYPO – If someone dove off a chartered boat into shallow water, there would be a special relationship and duty because when a business is economically benefitting, a customer has an expectation of safety. 

· HYPO – If P trips over something on the floor of the boat that wasn’t fixed. There would be a duty to make the boat safe so he would have to inform them of the dangers on the boat.

· Policy Arguments for Duty to Rescue:

· In Favor (Utilitarian): 

a. Tort law is based on reasonable care to prevent harm

b. Society should be obligated to help one another (Good Samaritan statutes)

c. Greater good for the greater number

· Against: 

a. Autonomy/Liberty interest of actor

b. Difficult to define obligation and draw lines

c. Creates incentives for people to watch out for themselves

d. Detracts from responsible party

e. Uncertainty of what to do and potential liability for acting

f. It’s the government’s responsibility to protect people

g. Shouldn’t be liable for something you didn’t do

h. Vigilantism

i. Takes away from acts of true heroism

· Exceptions to “No Duty to Rescue” – Limited Duty
· Special relationship
· Common carriers

· Innkeepers

· Possessors of land open to public

· Persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection

· Social companions on joint-venture

· Therapist to patient/3rd party

· Non-negligent injury
· If actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm

· EX) If Hammontree had come to after accident and not helped injured parties from further injuries

· Non-negligent creation of risk
· The actor innocently creates a risk and then discovers the risk then the actor has a duty to take reasonable steps to prevent the harm from occur. 

· EX) Failure to warn of recalls

· Undertakings
· Commenced rescue or voluntary assumption of assistance by D

· D fails to exercise reasonable care to secure the other’s safety while in D’s charge

· Discontinues aid or protection and by doing so leaves the other in a worse position

· Farwell v. Keaton – Court expanded no duty to rescue rule when P died after getting beat up and friend failed to help/warn anyone he needed help.  Reasoned that social companions on joint venture implies that one companion will help the other, also had “commenced rescue” of friend by beginning to help so had duty to continue/not make worse.

· Statute: Private right of action similar to establishing breach with negligence per se

· Rowland Test: Test of last resort

· Defined: When no apparent duty to rescue/aid and no special relationship exist. The test for creation of affirmative duty

· Factors to balance:

a. Foreseeability of harm to plaintiff

b. Degree of certainty that the plaintiff suffered injury

c. Closeness of connection between the defendant’s conduct and the injury suffered

d. Moral blame attached to defendant’s conduct

e. The policy preventing future harm

f. The extent of the burden to the defendant and consequences to the community of imposing a duty

g. The availability, cost, and prevalence of insurance

· Randi v. Muroc Joint Unified School District - Negligent misrepresentation is a form of tort liability generally in business cases but was theory used in this case where P (13-year-old student) was molested by teacher who was given affirmative letters of recommendation by former employers.  Court employs Rowland test and ruled that a writer of a letter of recommendation owes to a third party a duty not to misrepresent the facts if they would present a substantial, foreseeable risk of physical injury to third persons

a. Only for physical injury. For cases involving other injury, policy favors open communication with prospective employers

b. HYPO – Professor has student steal from her, convinces her to write letter of recommendation without mentioning theft, he gets hired by law firm and steals from them. She would not have a duty because this is a financial issue. 

· Special duty to Warn or Protect 3rd Parties
· Courts have increased the number of instances in which affirmative duties are imposed by expanding the list of special relationships which justify departure from rule

· No duty to warn or control tortfeasor’s conduct when:

a. Stranger

b. Injury self-inflicted or property damage

c. No reliance on D

· Duty to warn or control tortfeasor’s conduct when:

a. Serious risk

b. Identifiable victim

· Examples:

a. Duty of hospitals to control dangerous patients

b. Duty of doctor to warn patient if prescribed medication makes it difficult to drive

c. Duty to warn family members if patient has contagious or deadly disease

d. Tarasoff v. Regents of the University of California – Patient expressed desire to kill specific victim to therapist. Court held that therapist liable for not warning specified victim of patient’s desire to kill her.  Acknowledged that foreseeability was not enough but that a duty might arise when:

i. A special relationship between the actor and a third person which imposes a duty upon the actor to control the third person’s conduct or

ii. A special relationship between the actor and the other which gives the other a right of protection.  

iii. Even though therapists can’t predict if patient will act violently and confine patient for every expression of desire to cause harm, they have a gatekeeper duty to warn potential victim (despite concerns about confidentiality and harm to patient for inaccurate predictions)

iv. Rule: When a therapist in fact determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim (professional standard)

v. Rule: The therapist of that patient has a duty to use reasonable care to protect the intended victim against such danger (reasonable person standard)  

vi. Policy: Life is more important than confidentiality. Prefer warnings to be wrong than not warn and have death.

vii. Counterarguments: 

i. Predictions of violence are unreliable

ii. Inaccurate warnings will harm patients

iii. Releasing information violates principles of patient/client confidentiality

· Private Right of Action

· Uhr – Statutes can be used to imply a private right of action for negligence. Implying a private right of action is where a court will find a duty where no general duty exists. 
a. Elements of Private Right of Action (All three must be met)

i. Was statute intended to protect a class of people from a particular type of harm?

ii. Would a  civil remedy promote the legislative purpose?

iii. Is a civil remedy consistent with the legislative scheme?

 

Duty for Non-Physical Harm (Negligent Infliction of Emotional Distress aka NIED) 

· A lot of the cases we have read have dealt with actually physical harm, but this topic deals with protection against non-physical harm. 
· Restatement: Typically, an actor has a duty to exercise reasonable care when the actor’s creates a risk of physical harm; however, in exceptional cases, when an articulated countervailing principle or policy warrants denying or limiting liability in a particular class of cases, a court may decide that the defendant has no duty or that the ordinary duty of reasonable care requires modification 

· Four Types of Duty to Protect against Emotional Harm which gives us different claims for NIED (plaintiff can recover emotional distress due to a defendant's negligence) 
1) Emotional distress follows from actual physical injury

a) THIS IS NOT A SEPARATE CAUSE OF ACTION OF NIED = this is raised when P is asking for damages such as Pain & Suffering 
2) Emotional distress results from THREAT of physical injury (almost physically injured but does not and creates emotional distress; “near miss cases”)

a) The logic: limiting recovery to cases in which there is impact or contact is arbitrary. Whether fright has caused serious injury is a question of proof.

b) Public Policy: 
i) Before Falzone, courts would deny recovery without actual physical injury because: 

(1) Not a natural and proximate result of the negligent act 

(2) Courts never allowed this kind of recovery before 

(a) However, common law evolves 

(3) Concern for flood of litigation that would potentially occur where injuries could be feigned and damages would rest upon conjecture 

(a) However, there are other mechanisms to ensure adequate proof and to safeguard against fraud

(b) No evidence of a “flood” in other jurisdictions and a proper response to more litigation would be to increase court capacity, not bar genuine claims 

ii) Additional concerns: 

(1) Scope of liability to D 

c) Elements of the Zone in Danger Test (Falzone/Buckley): 
i) Negligent Act

ii) Causes fright from a reasonable fear of immediate personal injury 

(1) Buckley issue: plaintiffs who are in the zone of danger and fear their own safety can generally recover, but only where physical injury is imminent
(2) Thus, cases involving exposure to toxins that do not create immediate harm does not apply because: 

(a) Long latency period for manifestation of symptoms of a disease

(b) Problem of uncertain and unpredictable liability (immediacy of the harm)

(3) In Buckley, plaintiff feared of physical injury from exposure to asbestos over a period of time 

(a) Although P was in the zone of danger, P could not recover because it is difficult to prove that cancer would likely result from the exposure 

(4) However, substances such as anthrax could demonstrate immediacy! 

iii) Fright results in substantial bodily injury or sickness

(1) Usually results in physical symptoms of emotional distress, but all that is required is an objective manifestation of emotional distress

(2) Expert testimony (medical testimony) will help prove 

iv) May recover damages for emotional distress if the bodily or injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury 

3) Plaintiff is a direct victim of conduct that creates an unreasonable risk of emotional distress 

a) General rule: Where a defendant should have reasonably foreseen that serious emotional distress would result from his negligence, the defendant is subject to liability.

b) The logic: 
i) Psychic well being is as much entitled to legal protection as is physical well being 

ii) Limiting recovery to cases of impact, objective manifestation, etc. would be arbitrary 

iii) Foreseeability factor adequately protects against issues of fraudulent claims 

c) Gammon: when P was given a severed limb by hospital after his father passed away at hospital when P was told that the package contained father’s belongings

d) Elements: 
i) Foreseeability 

(1) Court limits foreseeability based on familial relationship – when death/serious physical injury to close family member, foreseeable that family members are exceptionally vulnerable

(2) Courts limit foreseeability based on serious ED – serious ED is distress that “a reasonable person, normally constituted, would be unable to adequately cope with
(a) Thus, a D is not required to foresee the ED of a plaintiff with an eggshell psyche 

ii) Unique relationship 
(1) No definite rule as to what constitutes a unique relationship 

(a) But at least a relationship between Hospital/mortician and family members was found in Gammon 
(i) unique relationship between P and deceased, and unique relationship between P’s deceased father and D (P trusting D to take care of P’s deceased father)

iii) P suffered ED 
(1) Serious emotional distress is distress that “a reasonable person, normally constituted, would be unable to adequately cope with.”

(2) Gammon: 
(a) Court found it sufficient that P showed severed ED from his testimony alone (no need for medical evidence) b/c so highly foreseeable that a family member would suffer ED after finding a severed leg in a bag supposedly containing their deceased father’s personal belongings 

4) Bystander emotional harm - emotional distress results from physical injury to another (either close relative or immediate family member) 

a) Limitations/Public Policy: 
i) Floodgates

ii) Proportionality: Liability should be commensurate/proportional with the defendant’s culpability 

iii) Limited nature of the interest being protected: 

(1) deep, intimate familial ties; death of a loved one; traumatic sense of loss that witness at the scene suffers

b) Porter v. Jaffee: Mother sued owner of apartment building and companies involved in designing and maintaining its elevator after watching her son get crushed to death in the elevator of their apartment building for 4.5 hours. Mother became severely depressed and suicidal. Court adopted the Dillon test (CA) and found that D’s duty of reasonable care to avoid physical harm to others extends to this type of situation, the close relationship of mother to child being the most crucial in this case, followed by observance. The risk of emotional injury exists by virtue of the P’s perception of the accident, not his proximity to it.
c) Elements of the Dillon-Portee Test: (Main Test We Will Use, then use ZoD2))
i) Negligence that caused death or serious physical injury to a victim 

(1) Death or serious injury to a qualifying family member is okay 

(2) Anything less is not 

ii) A marital or intimate family relationship with the victim 

iii) Direct observation of the death or injury at the scene of the accident

iv) Resulting severe emotional distress by the plaintiff 

d) Zone of Danger 2 Test: (Other JDX use this)
i) Other jurisdictions require this test instead of the D-P Test; More restrictive Dillon-Portee Test
ii) Requires: 
(1) For bystander observing serious injury or death (be in zone of danger) 

(a) injury perceived could be immediate/imminent

(b) within zone of almost suffering imminent threat of physical harm

(2) bystander is an immediate family member

iii) “Allows one who is himself or herself threatened with bodily harm in consequence of the defendant’s negligence to recover for emotional distress resulting from viewing the death or serious physical injury of a member of his or her immediate family….” pg. 292 n.7

iv) Under this test recovery is based on threatened physical harm to the plaintiff and witnessing physical harm to another.

5) Loss of consortium
a) Loss of consortium usually brought by the immediate family member (usually spouse; some extend to parent-child) of the victim that was injured by D

i) Arguing that b/c of D’s negligence injuring the victim, it caused spouse of the victim to suffer loss of consortium – losses of companionship, dependence, reliance, affection, sharing and aid that derived from marital relationship

ii) So should be compensated

b) Deprived of spousal relationship

c) Damages suffered if the spouse died (value that spouses provide to each other; could be material (ex: income from spouse) and intimacy)

d) Now has been extended to include loss of companionship

i) Parent-child – damages based on losing the child (earning potential and intangible value the court should be willing to compensate in monetary terms)

ii) Closeness of relationship

iii) Ability of mother’s ability to have more children (for young parent, defense could argue that mother is capable to having another child so less damages)

iv) Before child turns 18, child’s value to parent is negative so plaintiff’s lawyer would argue for prospective value of the child to parent had the child lived past 18 (child’s earning potential, adult child’s ability to care for parents, parents’ degree of reliance on child’s earning and guidance/care)

Product Defects

* Products liability applies same causation, damages and affirmative defenses as negligence, and replaces duty and breach from negligence.

1. Doctrinal Development

2. No need for privity

a. MacPherson v. Buick Motor Company
i. Cardozo eliminates privity rule, which required P to have a K with D in order for P to sue D

ii. Issue: does Buick Motor Company owe duty to someone who does not have privity with Buick Motor Company?

iii. Holding: yes – duty owed

iv. When P is injured by D’s product, doesn’t matter if P didn’t directly buy product from D (no privity)

v. Direct privity does not matter for P to recover from D because D’s product have inherent danger and D knows that someone will be injured by using the product, then D should be 

vi. Focus is on that if the product is defective, then that poses inherent risks of danger (not that if the product is not defective, there is no inherent risks of danger)

vii. Court saying the manufacturer has duty of care to the person that uses the product and gets injured 

viii. Early exceptions to privity cited in MacPherson: 

1. Thomas v. Winchester – mislabeled poison is likely to injure anyone who gets it. P who bought from a druggist was able to recover from a seller who affixed a label. 
2. Statler v. George A Ray Manufacturing – D manufactured large coffee urn, installed in restaurant and it exploded injuring P. Manufacturer liable because urn was of such a character that when applied to purposes for which it was designed, it was liable to become a source of great danger if not carefully and properly constructed. 
3. Between MacPherson and Escola cases there was a trend in court for strict liability to product manufacturers. 

4. Escola is where product liability as fully developed and the public policy reasons

a. Escola v. Coca Cola Bottling
i. P sues the bottler not the manufacturer

ii. Majority allow P to prevail on res ipsa argument (negligence)

1. Court accepts evidence that manufacturer could prove w/ expert testimony that they can prove their bottles were not defective

2. How does the court justify liability falling on the bottler and not the manufacturer?

a. There is testimony that the manufacturer was not responsible for the bottle defect, which led to the bottle exploding and injuring P

iii. Why does Traynor reject res ipsa argument that the majority adopts?

1. Here, not clear who the culpable party is

2. Traynor argument for strict liability:

a. Doctrinal reason for strict liability:

i. MacPherson eliminated privity which means that manufacturer is responsible for an injury caused by manufacturer’s defective product to anyone who comes in lawful contact with the defective product

ii. Strict liability is “cleaner” than res ipsa – meaning, manufacturer is held strictly liable regardless of whether manufacturer was acting reasonably or not when put defective product in stream of commerce

b. Policy reason:

i. Economic efficiency  

1. aims to maximize good for the maximum amount of people

2. Incentive the manufacturer and bottler to put pressure on each other to be reasonable 

3. Consumers know that manufacturers are strictly liable, so will buy more product on trust that the products are safe

4. Manufacturers are then incentive to make products safer 

ii. Fairness

1. Under modern marketing methods, the consumer no longer has the means to investigate a product’s soundness, and has been led to be confident in manufacturers’ ability to produce a safe product.

2. better achieve goal that injured party is made whole again as consumers have to prove less - do not need identify where D failed in not providing a safer product

3. Manufacturers are in a better position to anticipate and guard against the hazard 

iii. Deterrence (risk reduction): placing liability “where it will most effectively reduce the hazards …  inherent in defective products that reach the market.”

iv. Loss spreading: shifting the loss to the party who can best insure and spread the loss among users of the product

iv. The industry represents a chain of relationships across commercial entities that can put pressure on each other as they are all liable under strict liability.  

1. This means if the consumer is injured from defective product, the consumer can sue any party in the chain of commerce – meaning the retailer, the manufacturer. 

v. Bystanders can also recover from being injured from someone who uses the defective product. The bystander can also recover from the parties in the chain of commerce.

vi. Under modern products liability, everyone in chain of manufacturing can be sued 

vii. Parties not subject to strict liable include: 

1. Used-good sellers – generally NOT held strictly liable (definitely not applicable to incidental used-good sellers) but a used-good seller might be subject to negligence

2. Successor – if I give my defective car to A, I am not held strictly liable for the defective car

5. Elements of Products Liability Analysis:
a. Is the D a manufacturer, seller, or distributor?

i. Need to determine if D is an entity in the chain of distribution 

ii. D must be a relevant party in putting the defective product in the stream of commerce so that P can recover from D

b. Is the product defective: what type of defect? 

i. (NOTE: More than one type of defect can be asserted in a products case.)

ii. Most cases involving injuries from product defects are going to find a way to apply risk utility test – any design defect case will apply risk utility test b/c defect is not within the common experience of reasonable person/lay jury

iii. Consumer expectation test – usually only applies in cases of clear manufacturer defects 

iv. Manufacturing Defect
1. Idea: that particular product was not in a condition that manufacturer intended when it left his/her control

2. 2 ways to prove:

a. Restatement 3d: 

i. Compare product to blueprint to show that this product departs from the intended design

ii. At the time of sale or distribution, a product contains a manufacturing defect, which is when a product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product

b. Barker Test - Consumer Expectation (do this first)

i. product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

ii. Favorable to P b/c P can clearly prove based on the fact the car failed to perform as safely as she expects when car was used in a reasonably foreseeable manner

iii. When to apply consumer expectation test and when not to apply?

1. Apply when the defect is within the ordinary common experience of reasonable juror/lay person

3. If a P is injured by a product that has a manufacturer defect, this would be a slam dunk case for strict liability because P just need to prove that product is defect 

4. Ex: MacPherson – car tire was defective

5. Most straightforward and easier to prove of the product defect cases

v. Design Defect
1. Idea: product was in condition intended by manufacturer, but whole product line designed in a way that is unsafe to users

a. P has to show more that the design was defective

2. Rely on risk utility test – examine if manufacturer undertook the right balance of consideration in designing the product in the safest manner (taking into several factors) – looks more like negligence

3. 2 ways to prove:

a. Restatement 3d – Reasonable Alternative Design (RAD): 

i. At the time of sale or distribution, a product contains a design defect, which is when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe

ii. Factors:

1. magnitude and probability of foreseeable risk of harm

2. instructions and warnings accompanying the product

3. nature and strength of consumer expectations regarding the product, including expectations based on product marketing

4. relative advantages and disadvantages of the product and its alternatives, including product longevity, maintenance, repair, and esthetics; and the range or consumer choice among products, etc.

5. “…the factors interact with one another…”

6. balancing

iii. RAD analysis at the POV of when the product is manufactured/made – very favorable to D
iv. Does not take into consideration that P was injured

v. P has burden to show that the design selected was the reasonable choice among the feasible choices – must introduce a safer design

b. Barker: Risk Utility Test
i. Through hindsight, at trial, the product’s design embodies “excessive preventable danger”, or in other words, if the jury finds that the risk of danger inherent in the challenged design outweighs the benefits of such design.  

ii. Factors: 

1. the gravity of danger posed by challenged design

2. likelihood that such danger would occur

3. mechanical feasibility of safer alternative design

4.  financial cost of improved design
5. adverse consequences to the product and consumer that would result from alternative design

iii. when defective is very complex and technical so beyond common experience of reasonable juror

iv. Applied through hindsight, which acknowledges the fact that P is already injured by the product – favors P as includes presumption that D’s risk utility calculation was off as P was injured

v. But D is given chance to justify the risk utility profile of the product

vi. P does NOT have burden to introduce a safer design 

vii. Soule v. General Motors Corporation – P was injured in an automobile accident and claimed defects in her car allowed the left front wheel to break free and collapse rearward, smashing the floorboard into her feet and badly injuring her ankles. P claimed trauma to her feet and ankles were not a natural cause of the accident, D claimed they were. Jury was instructed on both prongs of Barker test. Court said because P’s theory of design defect was complex and technical, the consumer expectations test was not appropriate. However, the theory wasn’t emphasized and it was obvious the jury had still conducted risk-benefit analysis, not used expert testimony as a substitute for ordinary consumer expectations.  

1. Rule: Consumer expectations test is only appropriate where the minimum safety of a product is within the common knowledge of lay jurors and expert witnesses may not be used to demonstrate what an ordinary consumer would or should expect (Exception: if the expectations of the product’s limited group of ordinary consumers are beyond the lay experience common to all jurors, expert testimony can be limited to subject of what product’s actual consumers do expect).  

c. Barker: Consumer Expectations (Rarely applies here)
i. Product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

ii. Clearly different than negligence – consumer expectations in minimum standard 

iii. Easier for P because P can just argue that they’re the ordinary consumer and they didn’t expect the outcome. P will always try for this test. 

iv. The test will not be used very often because it mostly applies to manufacturing defects. There really isn’t any argument for P to apply this test for a design defect. P can raise this argument but will likely fall back to Risk Utility Test because that is better for design defects. 

4. Crashworthiness doctrine 
a. Product defects that injure P when used in unintended but reasonably foreseeable manner can be recoverable by P

b. Role of open and obvious dangers in consumer expectations test.

i. Doesn’t matter if danger was open and obvious, matters if product was defective (if there was a reasonable alternative design)

ii. Know how D can use open & obvious to counter consumer expectations test. Relevant when D tries to spin the consumer expectations test to prove the product was not defective, that whatever problem was an open and obvious danger that P was aware of. Also relevant to assumption of risk. 

c. Motor vehicles get in crashes, manufacturers are responsible for providing reasonable, cost-effective safety in foreseeable use of product

d. Without this doctrine, D can always argue that P’s misuse of the car was a superseding cause of injury and escape liability.

e. ** Any accident with a motor vehicle will raise crashworthiness doctrine**
f. Camacho v. Honda Motor Co – P suffered leg injuries when the motorcycle he was driving was in an accident. P sued the manufacturer for a defective product based on their failure to provide crash bars or other leg protection devices that were available. D argued motorcycles are inherently dangerous and can’t be made perfectly crashworthy and risk of accidents to motorcycle users is open and obvious.  Court held that “open and obvious” was not a defense to a claim alleging that the product was unreasonably dangerous (used 2nd Restatement definition). Assumption of the risk is an affirmative defense to SL but requires showing more than ordinary contributory negligence and is usually a fact question for the jury. Recites Ortho factors to determine whether a product is unreasonably dangerous, and determines Honda could have provided crash bars at an acceptable cost without impairing the motorcycle's utility or altering its nature.  Failure to do so rendered the product unreasonably dangerous under the danger-utility test.

g. Open and obvious dangers: Affirmative defense of assumption of risk 

i. to counteract consumer expectations test
ii. Argument will only work for the misuse which would arise in the causation analysis and defenses
iii. P will argue against D’s use of open and obvious dangers is that it does not matter. What matters is that the product was defective. If it has a defect, it lacked reasonably safety measures, then it violated the consumer expectations of P. 

h. Ex: defective car gets into car crash, although the use of the car in being in a car accident is unintended but it is reasonably foreseeable

i. Although manufacturer does not need to provide absolute safety but does require reasonable level of safety when danger/injury is foreseeable

5. Exception: Irreducibly Unsafe Product
a. Products that have known dangers, but for which there are no RADs

b. O’Brien v. Muskin Corp – P dove into the above ground pool that was filled with 3 ½ ft of water. There was no RAD. The court recognized that if there was no reasonable alternative, recourse to a unique design is more defensible. 

i. Rule: D will be liable if the risks of injury so outweigh the utility of the product as to constitute a defect 

c. 3rd Restatement: Liability may flow if a product has no RAD if its value is deemed to be minimal (manifestly unreasonable design) 

i. EX) prank exploding cigars – offers very little benefit for the large risk of people getting hurt

d. When the product is too dangerous to be used, any consumer purchasing this product and gets injured can recover from product manufacturer under strict liability

e. Reason being that from court’s risk utility analysis, the risks are far too high to justify any use for the product (no utility)

i. When product is inherently so dangerous that no justification for utility

6. Exception: Inferring Defect (Malfunction Theory)
a. It may be inferred that harm sustained by the P was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:

i. Was of a kind that ordinarily occurs as a result of product defect, and

ii. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution 

iii. Similar to res ipsa loquitur theory

b. EX) brand new ladder fails when homeowner climes it and falls to the ground when each rung breaks in half

c. EX) catheter malfunctions during normal operation and erupts, lodged fragment in P’s bladder. Appropriate inference can be drawn. 

7. Most litigation about design defect

8. Ex: largest mass tort case is design defect – women who were injured from using vaginal mesh

vi. Warning Defect
1. Restatement 3d: 

a. At the time of sale or distribution, a product contains a warning defect, which is when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

2. Threshold question: Whether a warning itself was needed
a. When danger is not obvious on the face of the product or not common knowledge

b. When a consumer already knows about the risk in question, manufacturer has no duty to warn

c. But, to err on the side of caution, sometimes manufacturer provide warning even when danger is obvious

d. When warning makes using the product safer by guiding user as to how to use it

i. This would negate the existence of a design defect

ii. If D can show gave consumer adequate warning, this could defeat P’s design defect argument

iii. This means that even a product that has inherent danger can be made safe by adequate warning

3. If so, who is to be addressed by the warning?

a. General rule: the ultimate user, most affected by the product and expected to use the instructions or warnings to avoid harm.

b. Under the sophisticated user doctrine, a manufacturer has no duty to warn when the class of foreseeable users already has specialized knowledge of the danger 

c. Sometimes a product that is appropriate for one class of consumers is dangerous for another group that is exposed to the product

i. Courts note that a product intended for adults need NOT be designed to be safe for children solely because it is possible for the product to come into a child’s hands. The risk that adults, for whose use the product was intended, will allow children access to them, resulting in harm, must be balanced against the products’ utility to their intended users

ii. If product design is deemed appropriate for adults,  need warning for risk posed to children?

1. Some court does not impose a duty to warn on manufacturers when danger is obvious to adult buyers

2. Note that for lighters, Consumer Product Safety Commission require the lighter design to be made in a way that it defeats the efforts of 85% of children who attempt to use them 

4. Is the warning adequate?
a. Adequate warning must be reasonable under the circumstances – in content and communication

b. Pittman factors (These factors must be analyzed thinking about who the end user is and what the form of communicating the warning is)

i. The warning must adequately indicate scope of danger;

ii. The warning must reasonably communicate the extent or seriousness of the harm

iii. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger;

iv. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it and,

v. The means to convey the warning must be adequate.

c. Adequate warning conveys whatever detailed information the consumer must know in order to use the product safely

d. Method of communication

i. Intensity of the language used

ii. Prominence with which such language is displayed-- spanish and english

5. Would the user heed the warning if adequate?
a. Heeding presumption: presumption that user would have heeded the warning if adequate that D must rebut

b. Burden on D to show that the user would not have followed an adequate warning if one had been given

c. Heeding presumption: Presumes but-for causation – favors P
i. A number of states have adopted a presumption that the ordinary consumer will read and heed an adequate warning. It places the burden on D to show that the user would not have followed an adequate warning if one had been given. It prevents D from making the argument that it’s P’s fault for not reading the warning. 

6. Hood v. Ryobi case
a. apply Pittman factor to D’s warning in case

i. The warning must adequately indicate scope of danger;

ii. The warning must reasonably communicate the extent or seriousness of the harm

1. P arguing that the warning did not adequately communicate the seriousness of the harm – did not warn that if remove the blade guards, the structural integrity of the saw is compromised which results in the blade flying out

iii. Physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger;

iv. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it and,

v. The means to convey the warning must be adequate.

b. Case stated that if the warning is too much, then it doesn’t adequately convey the scope of the harm – becomes an ineffective warning

i. Consumers might not read it  

7. Misuse: Defense to Warning Defect
a. Defendant can use misuse as a defense, but sometimes he should warn against misuse

i. Must warn against uses that are foreseeable

1. If the misuse is not reasonably or objectively foreseeable then the defendant will not be held liable

b. Three ways misuse can be used

i. When a product is used in an unintended and unforeseeable manner:

1. The product has no relevant defect and the plaintiff’s misuse was a superseding cause

a. Complete defense

2. Proximate cause and the plaintiff’s misuse is a superseding cause

a. Complete defense

3. Contributory negligence on the part of the plaintiff by his misuse

a. Not necessarily a complete defense if the plaintiff is found to be comparatively negligent

c. But D would try to characterize the misuse as narrowly as possible because P could argue that the misuse is foreseeable

c. Did the product defect cause P's injury? (same as causation for negligence)

i. Cause in fact 

1. Question of actual link between product defect and injury: 

a. product was defective when marketed and “but for” product defect, P would not have been injured.

ii. Proximate cause

1. Question of foreseeability and scope of liability: 

a. Was the injury foreseeable? Was the injury within the scope of risk of harm that D’s defective product created?

b. Was the manner in which P was harmed foreseeable? 

c. Was the P foreseeable?

d. Defenses

i. comparative responsibility – same as comparative fault for negligence
1. Rest. 3rd § 25 Comparative responsibility

a. If the plaintiff has been contributorily negligent in failing to take reasonable precautions, the plaintiff's recovery in a strict-liability claim…for physical harm is reduced in accordance with the share of comparative responsibility assigned to plaintiff.

2. What gets compared? 

a. “When the defendant is held liable under a theory of strict liability, no literal comparison of the fault of the two parties may be possible. According to Restatement Third, Torts: Apportionment of Liability § 8, Comment a, while "comparative responsibility" is the common legal term, "assigning shares of responsibility" might be a better term, "because it suggests that the factfinder, after considering the relevant factors, assigns shares of responsibility rather than compares incommensurate quantities."

3. General Motors Corp. v. Sanchez:  P drove his GM pick-up truck, put the car in what he thought was park on a driveway, got out of the car. The car was not in park but in a perched position between park and reverse.  The car rolled back and pinned him between the car and the gate. He died as a result of his injuries. Estate sued GM for product liability on defect in truck’s transmission that P mis-shifted gear so that it was perched between P & R where it was in “hydraulic neutral” in an intermediate position where no gear is actually engaged but it went into reverse.  Jury said P was 50% at fault and the trial court reversed for applying comparative responsibility P’s negligence is not a defense when it consists merely in a failure to discover the defect in the product or to guard against the possibility of its existence.  Also, since P can’t have known of the defect, assumption of the risk is inapplicable.

a. Rule: A consumer has no duty to discover or guard against a product defect, but a consumer’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative negligence. 

ii. Assumption of the risk
1. Could be complete defense
Causation (Element #3) 

1. Cause in fact: 
a. But for

i. The plaintiff must show that but for the defendant’s negligence, the harm s/he suffered would not have occurred.

ii. The factual cause has to do with the logical connection 

1. Easier to prove but b/c of the chain of event that occurred in causing P’s injury, proximate cause is required to limit the liability of D (wouldn’t be fair to hold D liable for the entire chain of the event)

2. Just need to show that “but for” D’s negligent conduct, the P would not have suffered the injury

iii. “But For” test - Actual cause for necessary cause
1. The plaintiff must show that but for the defendant’s negligence, the harm s/he suffered would not have occurred.

2. X must have been necessary for the outcome Y

3. BUT, does not require X to be the only cause, so long as X is “a” cause it is sufficient

a. When multiple necessary causes – ex: A is building a chimney on top of a house while pedestrians are using the sidewalk below. B, general contract, was required to place a protective scaffold with a roof over the sidewalk to protect pedestrians from falling objects during construction but failed to do so. A drops a brick and injures C (pedestrian below).  The negligent acts of both A and B are “but for” causes of the harm as the accident would not have happened if A had not dropped the brick, or if B had put up the scaffold.

i. while it is true that either D’s negligent act was not enough to cause the accident alone, each act was a necessary antecedent to the harm (each contributed to the accident); if we take away the negligence of either D, the accident would not have happened – both negligence acts are causes of the injury under the “but for” test

4. For causation analysis, must:

a. Identify X and Y

i. X = D’s tortious conduct 

ii. Y = physical harm suffered by P

b. What would have happened (in terms of Y) if X had never occurred?

5. Stubss – although there were more than 1 possible causes for P’s injury, only 1 of which D may be liable and the injured party establishes facts from which inference based on reasonable certainty (preponderance/more likely than not) can be drawn that direct cause of injury was the one for which D was liable, the injured party has shown causation

6. Zuchowicz case – 2 causation issues re. P’s injury: 

a. P prescribed drug – was drug but for causation of P’s injury 

i. But for ingesting the drug, P would not have died – factual cause linking drug manufacturer to P’s injury

b. P prescribed overdose of drug  - was the OD a but for the cause of P’s injury

i. second “but for” of the OD of the drug as she is suing the doctors that prescribed her the OD amount - this links doctors to P’s injury

iv. Admissibility of expert testimony – “Daubert test” – which gives courts a more robust gatekeeping role in determining if expert’s testimony is relevant and credible to P’s case

1. Daubert allows a judge to admit expert testimony who provides theories, as long as theory based on a reasonable minority of expert (just need to be accepted by the minority)

2. No longer based on proven theory

3. in Zuchowicz’s case, this was important b/c no testing done that drug causes injury like P 

a. Experts testify that but for the OD of the drug, she would not have died

v. “Post hoc, ergo propter hoc” – can’t assume that just b/c an injury occurred after some event, that previous event was the cause of the injury 

1. courts in Zuchowicz wanted to avoid this logic fallacy – to distinguish causation from correlation 

2. don’t want to conclude that b/c she died after taking the drug, then the drug was the cause of the injury

3. So there is a 2-step test:

a. (1) if a negligent act was deemed wrongful b/c that act increased the chance that a particular type of accident would occur; and

b. (2) mishap of that very sort did happen

c. Then, up to D to bring evidence denying but for cause and suggest that in the actual case the wrongful conduct had not been a substantial factor

vi. When there is multiple Ds and necessary causes, must apply “but for” test for all Ds – necessary causes (when both D’s negligently conduct were necessary for causing P injury)

1. ·      The multiple negligently Ds were necessary causes 

2. ·      Ex: C gets injured in an accident by negligently driving of A and B. C would argue that but for both and A and B’s negligently driving, C would not have been injured

vii. Substantial Factor Test: (multiple sufficient causes) (RARELY USED)
1. “Substantial Factor” test - Actual cause for multiple sufficient causes
2. When there are multiple sufficient causes (not necessary causes), meaning each cause could have been sufficient to cause P’s injury

a. 2 Ds act negligently and either act would suffice to cause P’s injury

3. “but for” test fails because either cause could’ve been sufficient to cause P’s injury

a. Twin Fires Problem 

i. Two negligently set fires occur simultaneously, burning down P’s house 

ii. Two fires occur simultaneously, burning down P’s house. One is negligently set, the other is not.

1. “But for” test fails both because P’s house would have still burned down even in the absence of one of the negligently set fires.

2. “Substantial factor” test satisfies both because each negligently set fire is a “substantial factor” causing P’s house to burn down. 

· Note: when it is impossible for P to identify D that caused P’s harm, use either:

alternative liability – Summer v. Tice

market share liability - Hymowitz

2. When multiple D’s “caused” P’s injury, they may be jointly and/or several liable
a. Trigger when there are multiple Ds 

b. What is the basis for finding them jointly and severally liable?  When are multiple defendants jointly and severally liable?

i. When cannot appropriation negligence to any particular D.  Treat each D liable for the full amount of damages.  If insolvent D, the solvent D will have to pay the total amount of P’s injury.

ii. Modern version: several liability – require jury to allocate fault by % and each D is only liable for his/her own % of fault. Any insolvent D will prevent P from getting full recovery.

c. Joint and several liability – each D is liable for entire judgment

i. Allocation of liability is left to the tortfeasors

ii. Risk of Ds’ insolvency is placed on the tortfeasors and allows P full recovery

iii.  When are multiple defendants jointly and/or severally liable?

1. concurrent tortfeasors (ex: twin fire problems) – when P’s injury can be traced back to the negligent conduct of multiple Ds (whether necessary or sufficient cause)

2. inability to apportion (ex: when the evidence presented it is impossible to allocate fault)

3. acting in concert (ex: when D agree to engage in an actively negligently and injures P – need explicit agreement)(Ybarra)

4. other vicariously liable defendants (ex: hospital that employed doctor that committed medical negligence)

d. Several liability – each D liable for only portion of judgment attributable to D’s fault

i. It is up to the plaintiff to bring all potential defendants into the lawsuit

ii. Risk of Ds’ insolvency is placed on P

iii. Jury to allocate % of fault

iv. Example: Driver A is speeding and is unable to stop when Driver B runs a red light.  Driver A must swerve to avoid colliding with Driver B and in doing so hits and injures Driver C, who is driving lawfully in the lane parallel to Driver A.

1. Which driver was the actual cause of Driver C’s injuries?

a. Necessary cause – but for the negligent conduct of both A and B, C would not have been injured 

2. Both A and B are liable (can’t treat their conducts in isolation when it is multiple necessary causes – must run but for against BOTH) 

3. Assume Driver’s C’s injuries are $20,000.  Who is liable and for what amount?

a. If joint and several liable – each D would be individually liable for the entire amount  if full recovery of P is more important than holding both Ds liable for their negligently conduct 

b. If several liability - % allocation  if focus is on ensuring both Ds are held liable for their negligent conduct

4. Note: if jury knew one of the Ds were insolvent, could affect % allocation to ensure P gets more recovery

e. Alternative liability  (Summers –  2 Ds shot P but P’s injury one from 1 shot)

i. Rule:

1. When two (or more) defendants committed same act, 

2. that both were negligent, and

3. one or the other act injured P, 

4. But, it is uncertain which one caused P’s injury, 

5. Then, each defendant is jointly and severally liable for the entire harm, unless the defendant can show his act did not cause the harm. 

6. Burden shifts to D to show he had not caused the injury

ii. P doesn’t need to identify the identity of the actual D that caused the injury to P’s eye.

iii. P just need to produced evidence giving rise to an inference of negligence which was the factual cause of the injury then burden shifts to D to explain cause, if cannot show which one is liable, both are joint and severally liable to P

iv. Summers v. Tice:

1. Two defendants each shoot negligently in plaintiff’s direction.  Plaintiff is hit, cannot show which gun fired the shot that hit him

f. Market share liability (Hymowitz) (ONLY SEVERAL)

i. Rule:

1. When manufacturers acting in a parallel manner to produce an identical, generically marketed product, 

2. which causes injury many years later to Ps, then

3. Ps can sue all the Ds that participated in that market,

a. Assuming court has found that Ds are found at fault

4. Each D is liable for part of P’s damages 

a. Each manufacturer’s share of liability is determined by the proportional market share sold in the relevant market area

b. court has to determine what the relevant market is

c. This means P might not recover 100% as Ds are not jointly and severally liable
ii. Hymowitz:

1. Children of mothers who ingested DES sue manufacturers for latent cancer.

2. Alternative liability would not work b/c:

a. Drug manufacturer are not in any better position to know the mother’s ingested 
b. Too many Ds to appear in court

3. National market used b/c products available throughout the nation so doesn’t make sense to limit market to just NY state

4. How does court appropriation liability?

a. Ds are not allowed to exculpate – b/c manufacturer makes DES available in the market are all engaging in negligent conduct so do not care that a particular manufacturer didn’t produce the pill that the mother ingested – so all should be held liable

b. There is 1 limitation that Ds can enjoy:

i. Ds only accountable for the % of the market 

c. Although all Ds are accountable (unless insolvent), they are not jointly and severally liable
1. Proximate cause: 
· The cause that’s more proximate to P’s injury, so the actor that negligently caused that event is liable, which may or may not be D

· Jury use proximate cause to cut off D’s liability when D’s negligent conduct starts a chain of events

a.  Unforeseen Harm
i. Rule: The harm that P suffered, has to be within the scope of risk that D’s negligent conduct created – scope of risk is foreseeability (Type of harm P suffered must be foreseeable)

1. P would want to argue for a broader scope of risk
2. D would want to argue for a narrower scope of risk
ii. Direct Consequence Test: don’t use!
1. D is liable for all harm that is directly caused by his negligent act. (potentially over-inclusive)
a. Polemis and Another and Furness, Withy & Co – chartered ship was being unloaded of cargo (benzene). A plank was negligently dropped, producing a spark, lighting a fire and destroying the ship. Dropping the plank was the negligent act. Court held that even though the extent of the damage was not foreseeable, some damage and that damage is traceable to the negligent act with no independent causes.
iii. Foreseeability Test: 
1. Liability is limited to type of harm that was foreseeable
2. Type of harm v. extent of harm
3. Application: 
a. P will want to characterize the foreseeable risk broadly. 
b. D will want to characterize the risk narrowly. 
4. Wagon Mound – Owners of vessel Wagon Mound negligently caused oil to spill into the port. P conducted numerous tests to see if it was safe to continue welding and burning activities being done on their ship before concluding activities could be safely resumed with all precautions to prevent flammable material from falling off the wharf into the oil. Later, cotton waste floating in the port ignited causing a fire that seriously damaged the wharf and two ships docked there. Court held D was not liable for damages caused by fire because it was unforeseeable that oil in water could ignite even though the fire was a direct result of D’s negligence. This overruled Polemis. 
5. Harm within the risk Approach (another way to say foreseeable)
a. Rule: a negligent actor is responsible only for harm the risk of which was increased by the negligent aspect of his conduct
b. Restatement:  No liability where harm arises from an entirely different hazard than that created by the defendant’s negligence.
c. Application: Driving at an unsafe speed does not increase the risk that a tree branch will fall on you.  Placing rat poison where someone might drink it does not increase the risk that it will catch fire.  The fact that the gun was loaded does not increase the risk that it will be dropped.
d. Administrative efficiency
iv. When extent of harm need not be foreseeable:
1. Eggshell Skull Plaintiffs
a. Benn v. Thomas
i. Benn suffered a bruised chest and broken ankle after D rear‑ended Benn’s vehicle. Benn died of a heart attack six days later, and Benn’s estate sued. Benn had a history of coronary disease, diabetes, had suffered a heart attack, and was at risk of having another.  Court held that the eggshell plaintiff rule applies, which would satisfy proximate cause reasonable foreseeability standard.
b. Rule: Liability for the full extent of the harm, even if the extent is unforeseeable.
c. Application: Characterize the defendant’s acts as creating a foreseeable risk of (initial) physical injury to this plaintiff, physical injury occurs, the extent of the harm is then irrelevant.
i. P first has to establish that D negligently caused P’s harm

ii. The extent of the injury doesn’t have to be foreseeable BUT the initial injury does have to be foreseeable

2. Secondary Harms
a. If a D negligently injures a P, D is held liable for any secondary harm suffered by P as a result of D’s original negligent conduct
b. the “normal consequences” test 
i. Medical negligence is a “normal consequence” of negligence

c. the “normal efforts” test
i. Rescue is a “normal effort” of negligence – if negligence occur during normal effort and results in aggregated harm to P, the original D is liable for the full extent of P’s injury

d. Note: If P’s primary injuries are ED and also have history of depression and attempted suicide, D is generally not held liable for if P engages in mental illness driven self-harm – courts draw bright-line rule
v. Ex: Railroad accepts motors from Pollock for shipment.  B/c Pollock needed motors to finish a product, Pollock requested delivery within 10 days.  Through Railroad’s negligence, shipment of motors is delayed for 5 days. Then, while in transit on broad Railroad’s train, the motors are damaged in a flood.  Is Railroad liable?

1. The risk of harm resulting from Railroad’s negligent delay was the risk of harm that Pollock would suffer commercial losses.  Here, the injury was the motors were damaged in a flood, which is not within the scope of risk that resulted from Railroad’s negligent act.
b. Unforeseen Manner 
· Note for intervening and superseding cause, there must’ve been another act after D’s negligent act; and both acts together lead to P being injured 

i. Intervening cause
1. does not break chain of event from D’s negligent conduct to P’s injury 
2. does not absolve D of his/her negligent conduct
3. b/c P’s ultimate injury is still within the scope of risk created by D’s negligent conduct
ii. Superseding cause
1. Does break causal chain b/c the second act brought about a harm that P suffered to be unforeseeable or outside the scope of risk that was created by D’s negligent act
iii. Doe v. Manheimer (overgrown bush rape case)

1. D’s negligent conduct: overgrown bush/vegetation
2. P’s injury: rape by 3rd party 
3. Even though the overgrown bush was a “but for” cause, it was not the proximate cause because the rapist was a superseding cause, which defeats proximate cause 
a. P’s harm was outside the scope of risk created by D’s negligent conduct 
4. Contrast w/ note case where D negligently failed to put in fire escape in building and P was injured when arsonist set building on fire – court held D liable b/c P’s injury was within the scope of risk created by D’s negligence
a. Thus, just an intervening cause
iv. The role of the criminal intervener can shift the outcome – it generally will absolve D of liability 

1. policy concerns this court considers:
a. Limitless liability – court concerned that if found in favor of P here, there will be more lawsuits from Ps like this one against Ds who should not be liable for criminal acts of third parties 
2. Note 3 p 417 – Hines v. Garrett
a. Foreseeable that she would have to walk by the area of high crime and likely something terrible will happen and her injury suffered is within the scope of risk that the train conductor caused by forcing her to walk through a rough neighborhood
i. Here, the role of the intervening criminal actor is not a superseding cause but a intervening cause b/c the criminal doesn’t break the chain of causation as P’s harm is still within scope of risk
c. Unforeseen Plaintiff
i. P must be in the class of persons within the scope of risk created by D’s negligence

ii. Palsgraf v. Long Island Railroad
1. Negligent conduct: train employees negligently helped a man catch a running train.  Man held a package of fireworks that fell and exploded.  Injury: explosion led to a scale falling down and injured Palsgraff who was several yards away on the platform.
a. Cardozo Court held no proximate cause by the train company because Palsgraff was outside zone of danger caused by their negligence.
b. A defendant owes a duty of care to a plaintiff only if the plaintiff is in the zone of reasonably foreseeable harm resulting from the defendant's actions.
iii. Majority Rule: proximate cause is established if plaintiff and harm is foreseeable 

1. Cardozo: Relationship between D’s negligent conduct and the harm that results – there can’t be negligence in air 
a. Duty only to foreseeable plaintiff
b. The guard is only liable to the people he pushed on the train and not to P. This is a duty argument but it doesn’t matter what we call it because Cardozo is deciding as a matter of policy that a tortfeasor can’t be liable to a plaintiff that the tortfeasor did not foresee at the time. He explains this in the context of duty. He favors this rule because Ds should only be held liable for risk they know they are creating. He defines negligence as wrongful conduct in relation to someone else (you can only be negligent in relation to someone else) to limit liability.
i. Rule: There is only a duty to foreseeable Ps.  As a matter of law, D could not have breached a duty to P because she was not foreseeable and the harm to her was not a foreseeable risk of what D had done.

iv. Minority rule: proximate cause is always established if D engaged in negligent conduct that harms someone. Effectively gets rid of proximate cause.

1. Andrews: Duty to the world. (General duty in negligence) It doesn’t matter that the P wasn’t foreseeable, he should still be liable because he owes a duty to everyone not to create unreasonable risk of harm. Negligent conduct itself is wrongful so the P only matters insofar as who was actually injured. If someone was injured, it is foreseeable. It doesn’t matter what D could have predicted with foresight. He looks at proximate cause as a natural and continuous sequence between the cause and effect. Similar to the directness test in Polemis. 
d. Takeaway:  
i. Proximate cause is a limiting function based on principles of fairness.  It is determined via a foreseeability standard, meaning both the plaintiff (zone of danger) and the injury suffered by the plaintiff (eggshell P/normal consequences and efforts/intervening/superseding cause) have to be a reasonably foreseeable consequence within the scope of risk created by D’s negligence.

Defenses

1. Plaintiff’s fault
a. Contributory negligence (Not on exam)
i. Complete bar to P’s recovery

1. Any small amount of evidence that P was negligent means complete bar to P’s recovery

ii. Not enforced now – don’t need to know

b. Comparative fault
i. P’s recovery reduced by his/her % of fault

ii. Jury determine the % of fault allocated to each party

iii. Versions:

1. Pure (only need to know pure for exam)

a. P may recover, regardless of P’s degree of fault, but recovery is reduced by P’s % of fault

b. Jury allocates % of fault to P and D, if P wins a verdict, P only owed the % that is allocated to D 

2. Modified 1 - If P’s fault < D’s fault

a. P’s fault has to be 49% or lower, then P can recover from D

3. Modified 2 - P’s fault ≤ D’s fault

a. P’s fault has to be 50% or lower, then P can recover from D

iv. Example: A has suffered damages of $100,000 and has brought suit against B,C, and D.  The relative shares of fault are:

1. A -- 40%

2. B -- 30%

3. C -- 10%

4. D -- 20%

5. Assume: D is insolvent

6. Several liability and pure approach

a. A can only recover 30% from B and 10% from C

b. D’s insolvency is borne by A 

7. Pure joint and several liability

a. B and C are liable for the entire portion of the damages borne by defendants proportional to their respective faults.

b. B’s share of total liability is 3/4

c. C’s share of total liability is 1/4

d. A bears no burden in the reallocation

c. Avoidable consequences
i. P has duty to mitigate damages

ii. P cannot recover for negligently inflicted damages that she could have avoided or minimized by reasonable care.

iii. Don’t need to know this 

d. Medical Negligence
i. Rule: A physician may not avoid liability for negligent medical treatment simply because the patient’s own negligence caused the injury necessitating the medical treatment.

1. Exceptions:

a. P fails to reveal medical history, especially when patient may have been aware of its importance

b. P furnishes false information about his condition

c. P fails to follow physician’s advice and instructions

d. P delays or fails to seek further recommended medical attention

ii. Fritts v. McKinne - P was severely injured in a drunk driving accident (unclear whether he or his friend were driving).  P sustained serious injuries and underwent surgery to repair facial fractures.  D-doctor hit an artery while performing tracheostomy and P bled to death.  D claimed artery was in the neck area when it should have been in the chest and also asserted comparative negligence defense based on either D’s drunk driving or being in a car with drunk driver as related to liability and to damages since P had diminished life capacity due to drug and alcohol use.  Jury verdict for D.  History of substance abuse was relevant to the damages regarding probable life expectancy, but not proper for the jury to consider with regard to claims of negligence against the doctor. Secondary harms doctrine (P as initial tortfeasor) doesn’t apply because P had a right to non-negligent medical care regardless of why he needed it.  Also, eggshell rule: tortfeasor liable for full extent of damages he caused, doesn’t matter that P was an alcoholic or his artery in the wrong place, can’t use P’s condition or negligence to argue against liability in the first place.  Trial should have been bifurcated on damages because it was too prejudicial to introduce evidence of P’s drug and alcohol use.  Judgment reversed and remanded for a new trial. 

2. Assumption of the risk
a. Burden of pleading and proving A/R rests on the defendant.
b. Express Assumption of the Risk
i. when one person gives clear and explicit written or oral permission to release another party from an obligation of reasonable care

ii. there is Express AoR when the waiver/K contained clear and unambiguous language and K does not violate public policy = valid affirmative defense

iii. based on K principles 

1. Waiver – clear and unambiguous? 

2. Does waiver violate public policy? 

a. Even if P did consent as language was clear and unambiguous, other reasons (policy) that prevent the enforcement of agreement?

b. Apply Tunkl factors to try to argue K is unenforceable as violate public policy

c. Tunkl factors:

i. Business type suitable for public regulation

ii. Public service of practical necessity

iii. Service available to any member of public

iv. Unequal bargaining power

v. Adhesion contract with no “out” provision based on increased fee

vi. Purchaser under control of seller, subject to risk of carelessness

d. Hanks v. Powder Ridge Restaurant – P took his children to snow tube. He signed a waiver which released D from liability from their own future negligence. While snow tubing, P was seriously injured. Trial court ruled for D because the contract was unambiguous. P appealed on public policy grounds. Applying the Tunkl factors, the court said the contract was unenforceable.

iv. When D provides public services to the general public like school, courts likely hold that express waiver is void and K is not enforceable 

v. Usually Tunkl factor not used for recreational services BUT when recreational activities are in rural vacation areas (ex: Tunkl case – ski resorts), courts may deem the recreation activities as public services 

vi. Also, when activity is more unique/narrow/risky, then court more likely allow K and find P waived right

vii. If court finds that P expressly assumed risk and K does not violate public policy, then P cannot recover from D – successful assumption of risk defenses result in dismissal of suit (court finds that D did not have duty)  

c. Implied Assumption of the Risk (Likely not on Exam)
i. Implied consent to risk can be inferred from a party’s conduct and the circumstances.

ii. Primary – Murphy Case (the Flopper)
1. Duty limited by inherent risks of activity

2. Determined at duty stage of negligence 

3. Fact pattern may suggest that: 

a. D took part in/provided an activity that was inherently dangerous but D was not negligent 

b. Activities that P took party in had inherent obvious risk that were fundamental to the activity, and P desired to participate in that activity

4. Limited duty principal: 

a. if a P implicitly assumed the risk, it is because D provides an activity that has limited liability 

b. The activity in question that D was providing, the activity in question is the type that enjoys limited liability

5. Once determined, cuts off D’s duty/liability 

a. However, D still has a duty to protect against non-inherent, non-known dangers of activities

6. Does not need to compare P and D’s fault as this says D has limited duty to P

7. In spectator sport, stadium owners have limited duty only to the extent to provide netting to area behind home plate 

a. Stadium owners not liable if get hit by ball

b. Primary implied A/R – spectators have consented to the inherent risks of the activity (ex: might get hit by baseball by being a spectator at a baseball game). 

c. What about minors at spectator sports?

i. Doctrine that stadium owner have limited duty is black letter law – even if baby gets hit by flyball and dies, stadium owner is not liable

iii. Secondary
1. True defense as asserted after P established prima facie case of negligence against D

2. Fact pattern:

a. D had duty of reasonable care and D breached that duty which injured P 

i. D was negligent

b. But, P also did something that provided D with affirmative defense of IAoR

3. 3 elements (subject standard – from that P’s POV):

a. Knowledge of the risk

b. Appreciation of the risk – degree risk is threatening

c. Voluntary exposure to the risk

4. If D proves 3 elements, then comparative fault principles apply – this is b/c P also acted negligent 

a. now, P is allowed to argue that s/he’s IAoR was reasonable, which would then overcome the secondary IAoR defense

i. example: running into burning building to save a baby 

b. If P’s A/R was unreasonable (ex: running into burning building to save a plant), then comparative negligence principle apply that reduce P’s recovery 

5. Comparative fault principles apply

a. If a P assumes risk via secondary implied A/R = P acting negligently 

b. Secondary implied A/R looks a lot like comparative negligence

c. Once determines P has secondary implied A/R, jury determine P’s comparative fault

6. In product liability case/facts, usually suggest secondary IAoR b/c of P’s comparative fault

7. Comparative Fault vs. Assumption of Risk
a. Davenport
i. WV – Secondary Implied assumption of risk requires comparative negligence analysis (Court in Davenport adopts this approach. P clearly assumed the risk, but reasonably so and should be able to recover)

8. Firefighter rule – for professional rescuers, can’t recover for injury on the job unless risk was negligently created (then maybe can recover). If a rescuer injures the victim, the victim can also recover from the original tortfeasor for those injuries.

Damages (Element #4)
1. Compensatory (Actual Damages): 
a. Appeal standard for determining whether a damages award is excessive (“Shock the conscience test”): 
i. Award can be found to be unlawfully excessive if it shocks the conscience of the court that suggest the jury acted on passion and prejudice

ii. Seffert
1. Court held the non-economic damages, including damages for Seffert’s past and future pain and suffering, were not so high as to shock the conscience 

b. Purpose of compensatory damages: To compensate P / to put P in a position they would have been in had the injury not occurred 

i. Also serve a deterrent purpose potentially in terms of the damages awarded under pain and suffering 

a. Actual Economic loss (Pecuniary)
i. Medical expenses

1. Past and future

2. Life expectancy

3. Discount rate

4. Inflation

ii. Loss of income/earnings 

1. Past and future

2. Life expectancy

3. Discount rate

4. inflation

b. Non-economic damages (Non-Pecuniary) 
i. Why do we have these? 
1. Because there are damages we cannot tie to a specific numeric loss 

ii. Types of non-economic damages: 
1. Pain and suffering (physical pain and mental suffering + loss of enjoyment of life  are both within pain and suffering) 

a. Physical pain and mental suffering: 

i. Physical pain derived from the trauma of the accident, medical treatment, rehabilitative process

ii. Mental or physical suffering that P feels because of his or her condition

b. Loss of enjoyment of life
i. Definition: For the loss of the pleasure of being alive. Compensation for limitations on plaintiff’s ability to participate in and derive pleasure from the normal activities of daily life, or for the individual's inability to pursue his interests.

2. What should be the role of cognitive awareness when considering loss of enjoyment of life when calculating pain and suffering damages? (McDougald) 

a. Rule from McDougald: Some degree of cognitive awareness of loss by the plaintiff is a prerequisite to recovery for pain and suffering damages, BUT the slightest level of awareness will allow for pain and suffering damages
i. Reasoning: 

ii. Nonpecuniary damages are limited when they cease to serve the tort goals of compensating the victim. When that limit is met, any further nonpecuniary damages assessed become punitive and thus not compensatory in nature. 

iii. An award of damages based on loss of enjoyment of life to a person whose injuries preclude any awareness of the loss does not serve a compensatory purpose. 

1. This is because the award has no meaning or utility to the injured person. 

2. If a P, like McDougald's condition is so severe that she has no cognitive awareness of her loss of enjoyment of life, she may not recover pain and suffering damages encompassing this measure of recovery. 

b. Pain and suffering requires cognitive awareness as it is a subjective concept of what that particular P’s pain and suffering is

c. Loss of enjoyment of life – courts split as to whether cognitive awareness is needed

i. Argument for requiring awareness – McDougald majority 
1. Money damages should have utility to P; if a P is injured in a state where cannot enjoy life (ex: McDougald case – P in a coma), then money award serves that P no purpose as cannot provide P with any consolation or ease any burden resting P. Money damages for loss of enjoyment of life does not serve compensatory damages function (to put P back in a position before the injury) and rather serves to punish 

ii. Argument against requiring awareness – McDougald dissent
1. When injury cause P to not be able to enjoy life (watch children grow up), this loss of enjoyment of life is just as serious as the permanent destruction of a physical function, which is treated as a compensable item

2. Loss of enjoyment of life is an objective fact – does not differ from a permanent loss of an eye or limb

a. Victim’s ability to comprehend the degree to which his/her life has been impaired is irrelevant because this impairment exist independent of whether the victim is able to apprehend it

Important question: Should loss of enjoyment of life be a distinct category from pain and suffering? 

· Against distinct category: McDougald majority considered loss of enjoyment of life within pain and suffering 

· Does not yield in a more accurate evaluation of the compensation due to P – will most likely inflate the total award for noneconomic damages

· For distinct category: McDougald dissent 

· Pain and suffering vs. loss of enjoyment of life requires different standards 

· Pain and suffering – requires awareness as subjective 

· Loss of enjoyment of life – does not require awareness; objective

· The purposes of the two differ, therefore there is no overlap between them:

· Pain and suffer compensates victim for the physical and mental discomfort caused by the injury

· Loss of enjoyment of life compensates victim for the limitations on the person’s life created by the injury

iii. Other Issues that arise under pain and suffering damages: 
1. Calculation issues regarding pain and suffering damages: 

a. How should jurors decide? 

i. Per diem awards? 

1. Per diem awards: Put an expense per day, month, or year and multiply

2. Policy issue: Jury would have to put in P’s shoes and could prejudice the jury

ii. Should there be caps? 

1. Verdicts for damages, including non-economic damages, have gone as high as the $40 millions (especially medical malpractice) in NY/CA and also Florida in the mid 1990s but because of remittitur and statutory damage caps, settlement, etc, these damages were often reduced

2. Some states have in fact set maximum amounts that may be awarded for pain and suffering, such as CA in the mid 1970s (enacted CA Civil Code §3333.2, which limited pain and suffering in cases brought against health care providers)

3. Other states have also enacted damage caps not limited to just malpractice cases but all tort actions 

iii. Judicial oversight? 

1. Courts are divided over the wisdom of giving the jury some monetary guidelines when it considers pain and suffering. Most states permit arguments using monetary guidelines and a few permit the argument but without numbers. 

iv. Comparison with other cases? 

1. Should jurors be allowed to compare prior awards from similar injuries? 

2. Possible discussion (page 730) of having prior awards collected and analyzed. The jury should then be told that if it wants to make an award in the top or bottom quartile of past results, it must justify that result by pointing to facts in its case that tilt it to the high or low side of the range. An unexplained outlier should constitute a prima facie case for either remittitur or additur by the trial judge or an appellate holding of inadequacy or excessiveness 

v. 1-1 ratio w/ actual damages? (Justice Traynor’s dissent in Seffert) 
1. Traynor: (who was a proponent of enterprise liability and strict liability) argues actual damages and pain & suffering damages are disproportionate.  Says per diem is illusory and gives false sense of rationality, multiplying uncertainty over time.  Argues for social insurance, like workers comp, to limit individual awards and try to avoid litigation. Should be a 1:1 ratio for economic and non-economic damages 

a. Ordinarily, damages for pain and suffering do not exceed damages for pecuniary losses, and the amount awarded here far exceeds damages awarded for pain and suffering in similar cases. 

b. Administrative efficiency, Consistency, predictability are super important to Traynor 

2. Critical Race Theory consideration that helps justify the majority’s affirmation of damages: 

a. Mrs. Seffert, a woman who has to take public transportation, is even more dependent on her wage earnings and suffers tremendously because of this injury 

b. A 1:1 ratio is way less for a poorer person than a 1:1 ratio for a richer person who would get higher compensatory damages and would have a higher non pecuniary damages award 

2. What are the theoretical justifications for awarding pain and suffering damages? (Page 728)

a. Compensation? 

b. Deterrence?

i. “Pain and suffering are real costs and should be allowable items of damages because no one likes pain and suffering and most people would pay a good deal of money to be free of them. 

ii. If they were not recoverable in damages, the cost from negligence would be less to the tortfeasors and there would be more negligence, more accidents, more pain and suffering, and hence higher costs”

c. Death cases: Loss of enjoyment of life vs. Loss of life 
i. Survival actions: estate sues on behalf of the decedent

ii. Wrongful death: decedent’s beneficiaries sue for their own losses.

iii. Note from Professor Kim: “Damages in death cases would be calculated similarly to damages in injury cases (that do not result in death).  However, depending on the facts, a wrongful death case that involves immediate death would have little to claim for pain and suffering, and would emphasize loss of life damages under the "noneconomic compensatory damages" category.  Loss of life damages are conceptually similar to loss of enjoyment of life damages.  And that's pretty much where we ended our testable coverage of damages.”

· Compensatory Damages are complicated by: 
· Life Expectancy 

· Work Life Expectancy

· Promotions, raises, benefits, etc. 

· Inflation

· Taxation

· Awards aren’t taxed, so should awards be based on post-tax earnings?

· Interest Rate

· Discount Rate 
· Need to “discount” lump sum award to present value

· Because P will receive 1 lump sum, the calculation of future losses must be included in the present value of the lump sum P receives

· Lump sum award includes a discount to the present value because P has duty to invest the award so that receives interest

· Lump-Sum v. Periodic Payments
· Single judgment rule
· Definition: plaintiffs can sue only once for the harm they have suffered and generally cannot seek further legal recourse after they recover a judgement, even if they sustain unticipated harm that is related to the defendant’s tortious conduct 

· Thus, P has to claim all damages up front at trial 

·  Role of attorney’s and contingency fees (Page 16)
· Contingency fees take a huge chunk of P’s payout

