1. Class 1 August 17th
a. Overall class structure
2. Class 2 August 24th – ANALYZE CHRONOLOGICALLY!
a. Possession creates a protectable property interest/rights 
b. Ownership is superior/senior to possession
i. Even when owner has never stepped foot on the land or used it
1. When owner wants to recover land from someone, almost always invokes his rights as prior possessor because this avoid the need to prove good title
c. What is a part of land?

i. Fixtures: item fixed to land

1. Pass with land without any requirement

2. If want to exclude have to specify

3. Inherent part of land that you automatically own when you own the land title which can be complicated
ii. Pierson v Post – fox hunt case – when does one take possession?- WHO OWNS THE LAND?
1. Property in wild animals in acquired by occupancy – mortally wounding or capturing from a distance or physical possession 
2. Pursuit alone does not establish property right over a wild animal

3. Property interests arise at the moment of possession

d. Agency

i. Agency = acting on another’s behalf ( chimney sweep boy could sue jeweler and not just the jeweler’s apprentice
ii. Delamere v Armory – chimney sweep jewel case – who has superior right of possession?
1. A person who finds property acquires an ownership interest superior to anyone except the rightful owner

a. The finder may bring a claim of trover against everyone except the rightful owner who infers with ownership

i. Ct does not care how or why Armory got the jewel, just that Armory had possession before Delamere took it

2. Possession creates protectable property rights in a previously owned property even if a third party not party to the litigation actually owns the property

a. Someone actually owned the jewel but litigation between the jeweler and the chimney sweep boy neither of whom actually owned the property

3. Older possessory interests are superior/senior to newer possessory interests

a. First in time, first in right

b. Chimney sweep boy had jewel before the jeweler so chimney sweep boy has superior rights

4. Kinds of protectable property rights – different between owner and possessor?

a. Different in seniority not in kind

i. Right to use

ii. Right to exclude

iii. Right to assign

b. The founder of a jewel, though he does not by such finding absolute property or ownership, yet he has such a property as will enable him to keep it against all except the rightful owner
i. A possessor has all of the rights, incidents, and obligations of an owner against all the world, except to those senior to him including but not limited to the owner
iii. Tapscott vs Cobb – innocent possessor with faulty title v trespasser case - who has superior right of possession?
1. Older possessory interests are superior to newer possessory interests

a. First in time, first in right

2. Ct presumed Cobbs as first in time as Lewis’s successor and therefore first in right
a. This presumption deters trespassers from attempting to take over properties simply because there may be deficiency in the title of the peaceful possessor
3. Class 3 August 31st – MEMORIZE AP ELEMENTS BC ON BOTH MT AND FINAL
a. Doctrine of Adverse Possession derives from the Statute of Limitations applicable to the actions to recover possession of land

i. Aka actions in ejectment

1. Statute of limitations will not run unless and until the possession by the adverse possessor is

a. Actual – are the possessor’s activities consistent with how a reasonable owner of the land might have used the land?
i. typically farming, living, enclosing is enough
ii. season use/grazing animals/cutting trees can be enough but depends on how a reasonable owner would use the land

iii. Jarvis v Gillespie – “public use” land acquired by quitclaim deed – what satisfies actual possession element?
1. While some acts of possession may not be sufficient, each case must be examined individually viewing the individual’s act in light of the nature of the land
2. Simply because the parcel may be susceptible to uses other than those to which the claimant chose to put it does not necessarily lend to the conclusion that the claimant failed to act toward the parcel as a reasonable/average owner would
3. Possession is gauged by the actual state of the land, not with reference to its capability of being changed into another state which would reasonably admit to a different character of possession

b. Open and notorious – owner knew or should have known/ was put on notice
i. If secretive but owner had actual knowledge is sufficient
ii. Actual knowledge is not required because if activities are open and notorious, a reasonably prudent and diligent owner would check up on the property and notice
iii. Mannillo v Gorski  – sidewalk and steps encroachment case – adverse possession elements?


1. Where possession of land is clear and unequivocal and to such an extent as to be immediately visible, the owner may be presumed to have knowledge of the adverse occupancy

2. However, when the encroachment of an adjoining owner is of a small area such that the intrusion is not clearly and self-evidently apparent to the naked eye but requires an on-site survey for certain disclosures there is no presumption

3. innocent improver doctrine

a. must have encroached unknowingly (must have clean hands)
b. when AP loses claim at law but has made improvement; court may order owner to sell to failed AP for fair market value

c. whatever is fair based on the judge and the circumstances because of foundation in equity

c. Continuous

i. The kind of use that would be expected for the land

ii. Seasonal use is ok so long as used at each time each year

iii. Ok to take a vacation

1. Length will be evaluated however cases show less than 1 year gone is ok

iv. Mendonca v Cities Service oil – 3 week use – what satisfies continuous element?
1. 3 weeks use is sufficient to disrupt adverse possessor’s continuous use; unsure if less would be sufficient to disrupt

d. Exclusive – does adverse possessor act as owner

i. Gives permission to come on land

ii. Tells uninvited persons to leave

iii. If others are doing the same, then not exclusive
1. If others use can be categorized as permissive then exclusive is met
a. Typically not met when true owner concurrently in possession of the property with adverse possessor
e. Hostile

i. Jarvis v Gillespie – “public use” land acquired by quitclaim deed – what satisfies hostile element?

1. Does not require the presence of ill will toward the actual owner nor destructiveness toward the land, rather, the adverse possessor must intend to claim the land and treat it as his own
ii. Claim of right

1. MAJ: met if possession is objectively adverse

a. AKA Objective Rule or Connecticut Rule
b. When activities are inconsistent with owner’s rights

c. Permission to other to be on/use land does not need to be explicit

2. MIN1: Maine Rule

a. To be hostile, possessor must KNOW he is trespassing

3. MIN2: Iowa Rule

a. To be hostile, possessor must have made an honest mistake
b. If possessor knew actions were wrong, then court will not reward adverse possessor

c. Carpenter v Ruperto – cleared, graded, and planted in land when knew it wasn’t hers – does bad faith preclude adverse possession?
i. Claim of right must be made in good faith
ii. Mere knowledge by the person that he has no title is not preclusive

iii. Knowledge of defect in title is not alone sufficient to preclude proof of good faith
iii. Color of title

1. Title transfer but the transfer is defective
a. Defective deed

b. Improperly notarized

c. Forged

d. Not properly delivered or accepted

e. Seller didn’t have good title

2. Changes 3 rules
a. Automatically hostile

b. In some states, this shortens the statutory period

c. If defective title covers parcel larger than actual ownership/occupation, the after the SoL passes, adverse possessor would get the whole title because the goal is to cure the defect
iv. Most difficult to prove in mistaken boundary line cases

b. Adverse possession effectively results in possessor acquiring better title to the property then anyone in the world
i. Original owner loses rights entirely

c. Land owned by state or federal government cannot be adversely possessed

d. When a municipality acts in a government capacity then land cannot be adversely possessed; if in any other capacity, the land is treated like private property
e. Adverse Possession favors productive use of the land
f. There cannot be any substantial interruption of the possession throughout the entire statutory period

g. Periods of two possessions can be “tacked” together when the two possessors are found to be in privity with each other
i. Privity exists when the subsequent possessor enters with the permission of the prior possessor


ii. Must be via mutual consent, not where prior possessor abandons the property and latter possessors finds the premise unoccupied nor when bank takes possession and sells to 2nd possessor
iii. Can also tack times for owner’s cause of action

h. Statute of Limitations can be tolled when owner has disability

i. Minor

ii. Insanity 

iii. Imprisonment

iv. Sometimes for military

i. Generally, if a tenant holds over beyond the term of a lease, the landlord may elect to treat the tenant as a tenant for a certain period of time or as a trespasser

i. In the absence of repudiation, the tenant’s wrongful possession would not commence until the landlord elected to treat the tenant as a trespasser
j. If two or more persons own real property concurrently, each has the right to take sole possession of the property 

i. Where a family relationship exists, the stronger and more convincing evidence of adverse possession or hostile acts of ownership are required than if no relationship exists

ii. Ouster occurs when a cotenant in possession refuses another cotenant the right to enter into possession 

iii. Heightened notice requirement follows from the fact that cotenants are fiduciaries to each other and thus are not expected to act wrongfully towards each other

1. Must actually notify since it is improper for the law to encourage disputes between family members
4. Class 4 September 7th – just reviewed the quiz
a. Actual possession trumps constructive possession

b. Owners trump possessors
5. Class 5 September 14th – Review Project 1 Answer
a. Land is not personal property

b. Numerous Clausus – Present Interests
i. Fee simple absolute

1. Right to the land from now until the end of time
2. Created by magic language of “and his heirs”

a. Presumed even if not written

3. When grantor gives a fee simple absolute, the grantor retains nothing
ii. Fee simple determinable

1. Right to the land from now until the end of some condition
2. Created by magic language of duration ie “so long as,” “during,” “while” – ends automatically
3. When grantor grants a fee simple determinable, grantor keeps the possibility of reverter
a. Descendible (pass only through intestate)

b. NOT alienable nor divisible

iii. Fee simple on condition subsequent

1. Right to the land from not until a condition is broken

2. Does not end automatically

a. Under holder asserts, the current holder keep possession

i. Relates to adverse possession, hostility may affect when the clock for SoL starts ticking

3. Created by magic language of condition ie “provided that,” “on the condition that,” “but if”
a. EXCEPTION: “but if A dies without issue” = fee tail

4. When grantor grants fee simple on condition subsequent, grantor keeps the right of reentry

a. Descendible (pass only through intestate)
b. NOT alienable nor divisible

iv. Fee tail

1. Right to the land from now until the grantee’s line dies out
2. Created by the magic language of “heirs of her body”

3. When grantor grants fee tail, grantor keeps the reversion
a. Alienable: owner may transfer while alive via sale or gift 
b. Devisable: owner can transfer by will

c. Descendible: may pass to owner’s heirs at law

4. Fee simple on condition subsequent exception: “but if A dies without issue” = fee tail

5. Does not include adopted kids
v. Life estate

1. Right to the land from now until the grantee’s death unless explicitly stated otherwise

a. Want to use someone else as a measuring life ( life estate per autre vie
2. Created by the magic language of “for life”

3. When grantor grants a life estate, grantor keeps the reversion

c. White v Brown – “My house is not to be sold” – can FSA be limited?
i. Relied on presumption that favored FSA
ii. Relied on another presumption against partial intestate

d. Mahrenholz v County Board of School Truestees of Lawrence Country - - name the title?
6. Class 6 September 21st – added to class 5 present interests
a. The sum of all interests in property must equal a fee simple absolute
b. Three types of future interests retained by the granter

i. Possibility of reverter

ii. The right of entry for condition broken 

iii. Reversion

c. Future interests retained by transferee

i. Remainder: - only follow a natural termination (life estates and fee tails)
1. Contingent Remainder

a. Persons unborn or unascertained OR

b. Condition precedent needs to be satisfied

c. Generally alienable

d. Devisable

e. Descendible unless conditioned (expressly or impliedly) upon survivorship

f. String can never end in contingent remainder

g. Natural termination of the preceding estate is never a contingency

2. Vested remainder

a. Person(s) born and ascertained and certain to get interest in the future

b. Alienable

c. Devisable

d. descendible

3. Vested remainder subject to complete divestment

a. A remainder in favor of a born or ascertained person or in a class that is vested subject to open but is subject to the occurrence or nonoccurrence of a condition subsequent
b. Generally alienable

c. Devisable and descendible unless the interest is subject to an express or implied condition of survivorship

4. Reminder subject to open (partial divestment)

a. Limited in favor of a class
b. Vested if

i. At least one living member of the class AND

ii. There are no unmet conditions precedent attached to the gift

c. Subject to open if new persons can join the class

d. Subject to close if no additional person may join the class

i. Class closes in 2 ways

1. Physiologically – whenever the person who is capable of giving birth or adopting a class member dies

a. Only way to close is death

2. Rule of Convenience – whenever any member is entitled to demand possession of his share and there is no outstanding condition precedent 
a. This presumed unless explicitly stated otherwise

ii. Members can fall out of the class if they fail to satisfy a condition attached to the gift

e. Interest of each class member is 

i. Alienable

ii. Devisable

iii. descendible

ii. Executory Interest

1. Shifting executory interest

a. Divests a grantee
2. Springing executory interest

a. Divests the grantor

3. Both are

a. Alienable

b. Devisable

c. descendible

d. Rules that may affect future interest validity

i. The Rule of Destructibility of Contingent Remainders
1. Natural Termination (death) 
a. If a contingent remainder did not vest before or at the time the preceding estate terminates, it was destroyed forever, and the property reverted to the grantor

2. Termination by Merger

a. Whenever one person owns more than one interest in a property that has a name, we combine into 1

b. When both the doctrine of merger and the rule of destructibility applied, if a life estate and the next vested estate came into the same hand, the two estates merged and destroyed any outstanding contingent remainder
i. Called destructibility through merger

c. Only applies to CR, if anything else is in the middle, the rule does not apply

i. Used to clear title

d. EXCEPTION: if the life estate and the next vested interests are created simultaneously in the same person with the creation of a contingent remainder in another person, the life estate and the next vested estate did not merge to destroy the contingent remainder because had simultaneously
i. O(A for life, then to B and his heirs if B marries C, then to A and his heirs

1. LE in A; CR in B; VR in A
e. M( Y for life; later M(Y (M released the reversion)
i. LE + reversion = FSA in Y

f. M(Y for life; later Y(M (Y surrendered the LE)

i. Reversion +LE = FSA in M

3. Unnatural Termination

a. Not a divestment because it is future interest that is not a remainder

b. Abandonment – “I don’t want it” later on

c. Renunciation – “ I don’t want it” and never gets it
4. Does not apply to personal property

5. Does this apply to any other type of interests?

a. Some states: Yes, in some situations

i. 2nd holding of Purefoy

1. If an executory interest can take as a CR (aka has possibility to take immediately) it will be treated as a CR for purposes of the Rule of Destructibility
a. Can be overridden if evidence grantor wanted otherwise
b. O(A for life, then if B marries C, to B and his heirs

i. LE in A, CR in B, reversion in O: B’s interest is destroyed if B does not marry C before A dies; if evidence shows B marries C ever…then springing executory interest
c. O(A for life, the if B marries C before/after A dies to B and his hiers

i. LE in A, reversion in O, springing executory interest in B that can take as CR (B marries C before A dies) so treated as a CR so if B does not marry C before A dies, then B’s interest is terminated
ii. Even though explicit that grantor wanted springing executory interest, grantor is SOL bc this is a rule of law – ie this language is not enough
d. O(A for life, then if B marries C, to B 1 day after A’s death

i. LE in A, reversion in O, springing executory interest in B

ii. Bc B cannot take immediately interest cannot be treated as a CR so exempt from the Rule of Destructibility

b. Other states: no
ii. The Rule in Shelley’s Case

1. If a grantor conveys a life estate to A and by the same instrument attempts to create a remainder in fee simple or fee tail in A’s heirs, the result is a remainder in A in FSA

a. O(A for life then to A’s heirs

i. The Rule in Shelley’s case reads like: O(A for life then to A A’s heirs
ii. Under rule of merger, A now has a FSA

1. DOES NOT APPLY TO “A’S CHILDREN” NOR “HEIRS OF A’S BODY” BC “A’S HEIRS” WAS THE ONLY QUESTION BEFORE THE COURT
2. Does not apply to executory interests

iii. The Doctrine of Worthier Title (fee tail or fee simple)
1. Inter Vivos
a. A conveyance of a remainder or executory interest to the heirs of the grantor is void, and the grantor retains the reversion
i. O( by gift (inter vivos) to A for life and upon A’s death to O’s heirs

1. Read as: O( by gift (inter vivos) to A for life and upon A’s death to O’s heirs
a. LE in A; reversion in O
b. In MC always a rule of law, in essay will say if law or construction

i. Unless made quite clear it really means O’s heirs, read as O

1. Overridden by contrary intent

2. Testamary – means in a will – do not have to worry about
e. The Rule Against Perpetuities

i. no interest is good unless it MUST vest if at all not later than twenty-one years after some life in being at the creation of the interest OR NOT AT ALL
ii. Applies to all future interests except what the grantor keeps

iii. only applies to interest that are nonvested from the moment of their creation

1. contingent remainder
2. Contingent executory interests

3. Vested remainder subject to open
iv. Analysis

1. Determine whether the future interest at issue is subject to the RAP

2. Determine when the perpetuity window begins (when does the instrument take legal effect)

3. Determine what must happen to resolve the contingency or fail to resolve the contingency forever & for when the class will close if applicable)
a. “is it possible for x to occur more than 21 years after y”
i. X = event that will resolve the contingency

ii. Y = the death of the last life in being

iii. If possible = void, if not = vaild

4. Identify the life/lives in being
a. Born, ascertained, and not a member of an open class

5. Look into the crystal ball and determine if any fail
v. Doctrine of Infectious Invalidity

1. If a gift is void under RAP, and the only purpose of another gift was to facilitate the voided gift, then the other gift is void as well
a. Unless obvious never apply in MC and always put a sentence in essay

vi. Unborn widow case
vii. Connecticut Bank and Trust Co v Brody

viii. Wait and see approach – only void if does not actually vest after 21 years

1. Hansen v Strobecker

7. Class 7 September 28th
a. Following a fee tail (absolute) or life estate (absolute), if the grantor keeps his future interest it is a reversion, if grantor gives away the future interests to a third party in the same string of text then the future interest is a remainder
b. If grantor creates a determinable interest (fee simple determinable, determinable life estate, fee tail determinable) then keeps what is left over, the grantor keep the possibility of reverter. If the grantor gives away the future interest in the same string of text to a 3rd party then it is called an executory interest
c. If grantor creates an interest on condition subsequent (fee simple on condition subsequent, life estate on condition subsequent, fee tail on condition subsequent) and keeps what is left over, the grantor keeps the right of reentry. If the grantor gives away the future interest in the same string of text to a 3rd party, the future interest is called an executory interest
d. We name the future interest at the time of the initial grant, don’t change the name later if the future interest is changed to someone else
e. Residuary Clause: a clause that says the residual will be go x. AKA anything that has not been provided per the will
f. Reversionary interests – future interests retained by the grantor

i. Reversion

ii. Possibility of reverter

iii. Right of reentry

g. Future Interest Analysis
i. Grantor Keeps ( reversionary interest

1. Reversion

2. Possibility of reverter

3. Right of reentry

ii. Grantor Give away

1. If the future interest takes, does it take immediately after a natural termination of the preceding estate
2. THERE CANNOT BE A GAP

a. YES ( Remainder – follows only after natural termination
i. Follows fee tail and life estates

ii. Contingent remainder

1. Remainderman is unborn or unascertained

2. There is some condition precedent that must be met before remainderman can take
3. A STRING CAN NEVER END IN A CONTINGENT REMAINDER
a. Always have a reversion in the grantor even if never possible for grantor to take
4. If have one condition precedent and a complete opposite condition precedent to another person, we call the 2nd an alternative contingent remainder
5. The natural termination of the preceding estate is never treated as a contingency

6. Condition precedent = must satisfy before can take

iii. Vested remainder subject to complete divestment
1. Subject to a condition subsequent that may divest the interest before the remainder takes

a. Lose it before you get the right

iv. Vested remainder subject to open

1. If given to a class of people rather than specifically named people
2. Class is vested if at least one ascertainable living member of the class and there are no unmet conditions precedent with respect to the members of the class
3. Subject to open if more members can join

4. Subject to close if no more members can join

5. Class closes in two ways
a. Physiologically: whenever the person who is capable of giving birth or adopting class members dies – ONLY DEATH NO OTHER
b. Rule of Convenience:

v. Vested remainder

1. Cannot be divested

2. People(s) born and ascertained who are certain to retain the interest permanently

b. NO ( Executory Interest ANALYZE BEFORE AND AFTER 1536
i. Pre 1536
1. Rule Against Springing Executory Interest ( VOID (is there a chance for a gap in ownership)
a. Any future interest in a 3rd party (not the grantor or grantee) must be capable of taking effect immediately upon the expiration of the preceding estate
b. If does not take effect immediately, then is VOID because cannot have a gap in ownership
c. Any possibility it will take to late breaks the rule ie before of after A’s death

d. Interpretive rule of Purifoy: if there is ambiguity on whether the grant is intended to create a contingent remainder or a springing executory interest, interpret as a contingent remainder to avoid invalidity (ie “the if B marries C [before A dies]”)
2. Rule Against Shifting Executory Interest ( VOID (does the future interest follow an unnatural termination)
a. Only naturally expiring estate can be followed by a future interest in a grantee
b. Means only reversion could be transferred to a 3rd party (not possibility of reverter or right of reentry because follow unnatural ending to previous estate)

c. Interests that look like possibility of reversion or right on reentry in third parties were VOID
d. When a grant was voided under the rule against shifting interests, if the language used was language of duration (“so long as”), the condition would survive. If language used was language of condition (“but if”), then the condition was voided as well
e. Interpretive rule of Purifoy: if there is ambiguity on whether the grant is intended to create a contingent remainder or a shifting executory interest, interpret as a contingent remainder to avoid invalidity (ie “the if B marries C [before A dies]”)

ii. Post 1536 Statute of Uses
1. Divest grantor? ( springing

2. Divest 3rd party? ( shifting

3. Allowed some executory interest but not all; only those that were allowed in equity

a. O(B commencing on January 1, 2030: since January 1, 2030 is an event certain, O = FSA; B = springing executory interest (divests grantor at a later date)
b. O(A and his heirs, but to B commencing on January 1, 2030: Not allowed in equity pre 1536 because the interest was divested by a 3rd party so it is still not allowed today (divest unnaturally and to a 3rd party, while ok bc unnatural, fails bc to a 3rd party)

8. Class 8 October 12th – NOTES FOR REMAINDERS AND EXECUTORY INTERESTS ABOVE
9. Class 9 October 19th – NO REVIEW, JUMPS INTO CLASS CLOSING RULES, RULE OF DESTRICTIBILTY OF CONTINGENT REMAINDERS, RULE IN SHELLEY’S CASE, DOCTRINE OF WORTHIER TITLE
a. How to analyze
i. Interpretative rules

ii. Naming rules

iii. Upfront rules

1. The Rule in Shelley’s Case

2. The Doctrine of Worthier Title

3. The Rule Against Perpetuities

a. A future interest that violates the rule is void from the outset, and read as if not there

b. When to apply
i. If it passes by grant (inter vivos transfer), if it passes the rule at time of transfer it passes forever

ii. If it passes by devise, if it passes the rule at death (not when will was drafted), it passes forever

iv. Wait and See Rules


1. The rule of Destructibility of Contingent Remainders

v. Rule of Merger (at any time, upfront or wait and see)
10. Class 10 October 26th – NO REVIEW – JUMPS INTO RULE AGAINST PERPETUTITIES
11. Class 11 November 2nd – NO REVIEW – JUMPS INTO BOOK PROBLEMS
12. Class 12 November 9th – NO REVIEW – JUMPS INTO LAST OF PROBLEM SET 2
a. Failure of issue construction
i. A dies without issue ( B

1. Called the definite failure of issue construction

2. Used today except when A dies without issue follows immediately after an interest already in fee tail.

a. If immediately follows an interest in fee tail use the indefinite failure of issue construction below

b. Only asked once as a general rule at time interest is created

ii. A or descendants die without issue ( B

1. Aka A line dies out

2. Called the indefinite failure of issue construction

3. Asked periodically ex at each time a member dies to see if line dies out

iii. Life estate: once A dies, interest is still alienable
13. Class 13 November 16th 
a. The rules governing concurrent estates apply when two or more people have the right to possession of a single piece of property at the same time, simultaneously
i. Each has an undivided one-half interest in the whole

ii. Undivided = not splitting the property geographically

b. Tenancy in Common – PRESUMED
i. Each tenant has the right to possess the whole property at the same time

ii. Alienable, devisable, and descendible

iii. If one dies, their interest follow intestacy or will
c. Joint tenancy with right of survivorship
i. In Re Houston
1. Tenancy in Common is presumption even when 4 unities are met, MUST BE EXPLICIT FOR RIGHT OF SURVIVORSHIP
ii. Each has the right to possess all the property concurrently

1. Undivided interest in the whole

a. Alienable, devisable, and descendible

iii. Upon the death of one of the owners, the remaining owners get the deceased owners share
1. Lakatos v Estate of Billoti – if convicted of murdering joint tenant cannot claim interest by right of survivorship
iv. Must meet the Four Unity Test

1. Time – acquired interest at the same time

2. Title – source: acquired interest by the same instrument
3. Interest – Quantity: identical percentage interest in the property
4. Possession – Quality: each joint tenant’s share must be identical in duration, quality, and the right to possession (think rights)
v. How to terminate right of survivorship

1. Break one of the 4 unities – severance
 
a. Porter v Porter – divorce decree permitted arrangement to be modified so did not sever the unity of possession
b. Tenhet v Boswell – a lease does not severe joint tenancy unit of instrument, and lease expires upon the death of the lessor – CA only
2. If severed ( tenancy in common

d. Tenancy by the Entirety

i. Limited to married couples etc

ii. 5th unity of person – husband and wife
iii. Like joint tenancy with right of survivorship, when one dies the other gets the property

1. because this tenancy cannot be unilaterally severed, the right of survivorship is effectively indestructible
iv. Unlike joint tenancy with right of survivorship, tenancy by the entirety cannot be severed except for divorce

v. Cummings V Anderson – wife walks out and asks for equal equity in the house - what is fair?
e. Cause of action for accounting:
i. If A choses to live on property, does A have to pay B the fair rental value?

1. MAJ – NO, 

2. MIN – if B is ousted from possession, B is entitled to interest % of fair rental value of the property

a. only applies if an ouster

3. ALT MIN – even if B is not ousted, B is entitled to interest % of fair rental value of the property 

a. Mesne profits
f. Action for contribution:

i. If both living on property and cost is a mandatory cost (cost which if not paid would result in losing property – property tax and mortgage payments) ( A can sue for contribution
ii. If both living on property but cost is an optional cost (anything other than mandatory) ( A cannot sue for contribution bc an owner can let a property run downhill - similar to permissive waste doctrine (future interest holders sues present interest holder for not fixing the roof)

iii. If A in possession and B is not, A cannot compel B to contribute even with respect to mandatory costs
1. EXCEPTION: if the mandatory costs exceed the fair rental value of the property, then A can sue for contribution for the excess
iv. If B sues for mesne profits in an action for accounting, A only has to accountant for net profits (profit – mandatory and optional costs)

g. Improvements

i. If paint a room = operating cost

ii. If we build a swimming pool or add an additional room = improvement

1. Cannot get contribution BUT is entitled to an adjustment in accounting for the increase in fair rental value gained from the improvement

h. Partition

i. Voluntary: agree on how to divide property
ii. Involuntary: lawyers and judge figure it what to what is “fair”

1. Split property into parts OR

2. Order property to be sold and split the $
i. Rights of Spouses

i. Coverture: husband had complete control over wife’s property, wife and husband was one person and that was the husband
1. Gradually erased

a. Dower – surviving widow

i. Right to life estate in 1/3 of all 

1. lands of which – NOT STOCK/PEROSNAL PROPERTY
2. her husband had seized, 

3. anytime during marriage

4.  of a legal estate capable of inheritance by issue of their marriage (excludes property in husband’s life estate because it would end when he dies) 

ii. If husband sold land prior to death, the wife would maintain 1/3 interest in the land for her life

1. Husband could not sell land she had dower in without her consent
�Two rules get from 11/16 at 7:20pm





