PROPERTY OUTLINE

Intro & Theories of Property 

I. Theories of Property 1 (Natural Rights): 

a. Labor Theory (Locke) 
i. Common right: Earth is given to men for the support and comfort of their being 

ii. Labor is the unquestionable property of the laborer (fruits of your labor)

iii. Removing something out of its natural state and mixing it with labor = creates property

b. Occupancy Theory (Blackstone)

i. Transient property: first to being use acquired a right that lasted as long as he was using it 

ii. Occupancy is a degree of bodily labor: 

1. Gave the right to temporary use of soil and the original right to permanent property 

iii. The development of property rights was encouraged by the necessity of: 

1. More permanent residences and comfort 

2. Agriculture 
II. Theories of Property 2 (Utilitarian approaches): 

a. Utilitarianism (Bentham) 

i. Utilitarianism: greatest happiness for the greatest possible number

ii. Property is: 

1. “entirely the creature of law” 

2. The foundation of expectations for deriving advantages 

b. Externalities Theory (Demsetz) 

i. New property rights develop to internalize externalities when the gains of internalization become larger than the costs: 

1. Response to new cost-benefit possibilities 

ii. Property rights: 

1. Concentrate costs and benefits on the owner

2. Reduce transaction costs and number of parties involved in agreements 

c. Tragedy of the Commons (Heller & Eisenberg, “Can Patents Deter Innovation? The Anticommons in Biomedical Research) 

i. Tragedy of the commons: the inefficient overuse of common resources due to individuals acting according to their own self-interests

ii. Tragedy of the Anticommons: the underuse of scare resources because too many owners can block one another 

d. Transaction Costs Theory (Coase) 

i. With no transaction costs, resources will be put to efficient use no matter who is assigned the initial property right 

ii. “In a world without transaction costs it does not matter to whom you assign the initial property entitlement, resources will get put to efficient use in any event” – Coase 

iii. This is a fantasy world concept that Coase himself acknowledged could not exist 
iv. For example, suppose the law gives a factory owner an unlimited right to pollute. If the pollution does the town's residents more harm than the value of what the factory produces, then the citizens will pool their funds (remember, we assumed this can be done without cost) and pay the factory owner to shut down his factory. Conversely, if the factory owner has to ask everyone for permission before polluting, then if the factory is economically beneficial, he'll be able to cut a deal where he pays each resident for permission to continue polluting. Either way, the factory will only run if doing so is economically efficient.

III. Theories of Property 3 (Evolutionary approaches) 

a. Evolutionary Theory (Krier) 

i. Krier discusses two possible ways property rights may have emerged

1. Intentional Design 

a. This theory can, in principle, account for the creation and enforcement of property rights from beginning to now

b. Disadvantage = difficult to account for the origins implies a degree of human rationality that probably had not yet developed by the time the first primitive property rights emerged 

2. Unintentional Consequences 

a. This theory does well in regards to answer the disadvantages of intentional design theory 

b. The invisible hand influences 
ii. Krier ultimately thinks: 

1. Seems more plausible to say that property rights first emerged among early humans as a product of deference to possession, rather than as a product of design, simply because early humans probably lacked the intellectual capability essential to design process 

2. Then, as unintended consequences, early property rights emerged among hunter-gatherers

3. Eventually, the change from communal to individual ownership in regard to land led to farming and vice versa agriculture had the effect of marking plots of land with unambiguous signs of possession, but this was all still social consequences rather than intentional design 
4. Population grows and as Demsetz would argue, the value of resources made recognizing property rights more worthwhile 

5. At the same time, new institutions arose to design and enforce these rights and to prevent the moving back to the state of nature 

b. Inclusive Fitness/Inheritance Theory (Smith) 

i. Inclusive Fitness Theory: evolved dispositions toward kin to maximize copies of an individual’s genes 

ii. Kin Investment: directing resources toward a relative to maximize inclusive fitness 

iii. Smith’s study results regarding how humans chose who benefited from their wills: 

1. Prediction 1: more likely to give to related family members than non-related people (Confirmed) 

2. Prediction 2: Closer-related people are more likely to receive more of the estate than more distand relatives (Confirmed) 

3. Prediction 3: Offspring are more likely to receive than siblings (Confirmed) 

4. Prediction 4: More likely giving to sons than daughters, but is based on the donor’s wealth and the likelihood of maximizing genes reproduction 

a. Rich people, if they have a choice, will give to their sons

b. If not as wealthy or poor, more likely to give to daughters  

c. Massachusetts Uniform Probate Code

i. The law seems to suggest that laws also reflect the unconscious wishes of humans to maximize their individual fitness by listing the order of which individuals will be designated as beneficiaries: 

1. To the decedent’s descendants at each generation

2. To the decedent’s parents 

3. To the descendants of the decedent’s parents 

4. If none, then equally to the decedents next of kin in equal degree 

The Rights of Property 

Intangible Things

I. News
a. INS v. AP:
i. Rule: When a party appropriates news gathered by one party for profit such that it constitutes unfair competition, a quasi-property right exists for the gathering party. 

1. Note: The Court says that a commercial news source retains the quasi-property right because: 
a. Competitor news sources owe a duty to one another to conduct business that will not unnecessarily or unfair injure the business of others (unfair competition) 
b. News sources have the quasi-property right to exclusively sell news one has gathered through its own time, labor, and money 

2. Note: once uncopyrighted news matter is initially published, the commercial news source loses its property right 

ii. As discussed by Judge Hand in Cheney Bros, INS did not create a general common-law right in intellectual property, and the case was limited to its facts. 

iii. Note: news is not copyrightable and are matters that are ordinarily publici juris = belonging to the public 

1. News = things that happen in the world are simply history of the day 

II. Fashion 

a. Cheney Bros v. Doris Silk: 
i. Rule: Unless the common law or statute expressly states otherwise, a person’s property interest is limited to physical items (ex. The actual articles or things), which others are free to copy. 

1. Today, logos may be copyrightable, but generally, aesthetic designs still cannot typically be protected. 

ii. Analysis: 

1. If Cheney Bros were given injunctive relief to stop Doris from using its designs, Cheney would essentially receive a monopoly over the silk patterns, exceeding the scope of Congress’s intention 

Copyright 

I. Copyrightable Subject Matter (The “Thing”)
a. 17 U.S.C. §102(a) = Copyright protection exists in: 

i. A) Original works of authorship (Feist)
1. Independently created

2. Possess some minimal degree of creativity 

3. Include: Literary, dramatic, musical, and artistic works, such as poetry, novels, movies, songs, computer software, architecture, etc 
ii. B) Fixed in a tangible medium of expression 
II. NON-Copyrightable Subject Matter

a. Copyright protection does NOT extend to in any case: 

i. Idea 

ii. Procedure 

iii. Process

iv. System

v. Method of operation

vi. Concept

vii. Principle

viii. Discovery 

ix. Regardless of the form in which it is described, explained, illustrated, or embodied in such work 
III. Fact/Expression Dichotomy 

a. Rule: Facts are NOT copyrightable

i. Facts lack originality, do not have an author 

b. Feist v. Rural: 
i. Facts: white pages phonebook case 

ii. Rule: To be granted copyright protection, works must be original, meaning that they entail some minimal degree of creativity 

1. Factual compilations may be copyrightable depending on their selection, coordination, and arrangement

iii. Holding: although Rural selected which facts to include in its phonebook and arranged them alphabetically, this was not creative arrangement and not copyrightable  

1. No copyright for Rural = no copyright infringement suit against Feist 

iv. Another example: Can you copyright your cookie recipe? 

1. No, if it’s a mere listing of ingredients 

2. Yes, if it is accompanied by substantial literary expression in the form of an explanation or directions

3. Yes, if it is a collection of recipes such as a cookbook? 

IV. Idea/Expression Dichotomy 

a. Rule: Ideas are NOT copyrightable 

b. Baker and this idea evokes the rationale from 17 USC §102(b) and how you can copyright description of something, but NOT the idea! 

c. Baker v. Selden: 
i. Facts: Selden’s book-keeping system and how only the description of his system was copyrightable, not the illustrated examples of the system contained in the book 
ii. Rule: Copyright only secures the particular expression of ideas, arts, methods, processes 

iii. Holding: The copyrighted expression of an explanatory book (the description of the system) does not give exclusive property to the art explained 

V. Idea/Expression Inseparability (Merger Doctrine) 

a. Rule: Merger Doctrine = when the expression and the idea are so close together that you cannot separate them 
b. Morrissey v. Proctor & Gamble: 
i. Facts: Morrissey owned the copyright to a set of rules for how to enter a sweepstakes contest  

ii. Rule: When an uncopyrightable ideas is very narrow so that there is only one or few ways to express it, the expression of such subject matter is not copyrightable 

1. Merger Doctrine and this case’s special application of Baker
a. Even though Baker allows for copyright in expression, expression cannot by copyrightable when the expression and the idea are so close together that you cannot separate them 
b. Allowing a copyright would enclose every possible way to express the idea 

iii. Holding: the sweepstakes instructions are so basic that they implicate the merger doctrine. Instructions on how to enter a sweepstakes are by their very nature narrow and straightforward and there are only a limited number of ways to express them. As a result, allowing Morrissey to retain its copyright for its rules would improperly remove from the public the ability to publish sweepstakes instructions without infringing the copyright. 
VI. Conceptual Separability 

a. Brandir International, Inc. v. Cascade Pacific Lumber Co: 
i. Facts: Brandir’s wire sculpture that also had functional purposes  

ii. Rule: A work is copyrightable if its aesthetic considerations are conceptually separable from its functional considerations.
iii. Holding: The form and function of the rack became “inextricably intertwined” and thus the design of the bicycle rack was determined to by uncopyrightable because Brandir’s adjustments to the original sculpture for functional purposes made it so that the functional considerations overtook the aesthetic considerations 
1. 2nd Circuit considered the legislative history of the Copyright Act, utilitarian theory, Denicola law review test 

2. Ultimately, Court discusses that the utilitarian and aesthetic elements are so intertwined that it cannot separate them and grant copyright 

VII. Rights in Copyrighted Works 

a. The owner of a copyright has the exclusive rights to: 

i. 1) Reproduce; AND 

ii. 2) Authorize reproduction of the copyrighted work 

Copyright Infringement

I. Elements

a. A valid copyright existed, and Defendant copied from P’s copyrighted work 

b. Assuming copying is proved, the copying went so far as to constitute improper appropriation 

II. Element A (Copying)
a. MUST identify the copyrightable content before comparing the similarities 

b. Evidence: 

i. D’s admission to copying 

ii. Identical Reproduction 

iii. Circumstantial Evidence from which the fact finder may infer copying (three possible scenarios)

1. 1) if the two works are not at all similar = no evidence of access will be sufficient to prove copying

2. 2) if the works are similar and there is evidence of access = fact finder must determine whether there was copying 

a. Expert testimony may be used to help the determination 

3. 3) no evidence of access? 

a. The works must be so strikingly similar that independent creation of the same work could not possibly have occurred 

c. Nichols v. Universal Pictures Corporation
i. Facts: “Abie’s Irish Rose” play was allegedly copyright infringed by Universal in their movie “The Cohens and the Kelly’s”

ii. Rule: the less specific (more abstract) the expression, the less it can be copyrighted 

1. Ex. High-level plot outlines constitute an author’s ideas which are not copyrightable 

2. Specific = “Michael go get me an aspirin” 

3. Middle = lawyer, aunt with money, father a policeman 

4. High-level/abstract = a comedy about a relationship between two people from different religions 

d. Arnstein v. Porter 
i. Facts: musical composer sues other composer for copyright infringement 

ii. Rule: the two elements needed for copyright infringement

iii. Note: if party seeks summary judgement against copyright infringement, if the similarities are enough that if there is proof of access, the jury may infer that the similarities are more than mere coincidence. So, summary judgement would not be proper since there is still question that there was potential access to the copyrighted works 

III. Element B (Improper Appropriation) 

a. Question: Are the two works substantially similar with respect to the copied expression to the eyes or ears of an ordinary, reasonable observer?

b. Test: whether the defendant’s copy uses so much of what lay users find pleasing about the original work that the defendant wrongfully appropriated something that belongs to the plaintiff 

i. Utilitarian test considering how the incentive structure of the property system must be protected and the interests of the public 

c. How to prove? 

i. Case-by-case analysis 

ii. 1) Plaintiff can present the original work and copyrighted work in a way that they seem “inexcusably alike” in terms of a lay user’s reaction 

iii. 2) Plaintiff may call witnesses to testify about audience response 

iv. Note: expert testimony may be presented, but is not controlling (ex. Testimony of expert musicians) as their impressions are immaterial and only the impressions of what a lay person would think is most pressing 

d. If there is any question that D might have had access to copyrighted work, then summary judgement is not proper since the outcome depends upon what witnesses may say and if they jury thinks evidence is credible

Copyright: Rights of the Public/Fair Use Doctrine Excuse 
I. Fair Use Doctrine: bypassing copyright infringement 
· Policy: Allowing the public to benefit from utilizing copyrighted elements in certain capacities without infringement or payment 
· Pithy rule: to excuse unauthorized copying when the use of the copyrighted material advances the public benefit without substantially impairing the incentive structure of the copyright system 

· 17 U.S.C. §107 Fair Use 
· Rule: Fair use of a copyrighted work for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is NOT copyright infringement. 

· Important note: Harper shows us that just because someone fits in one of the allowed purposes does NOT mean you automatically qualify as fair use (in Harper, there was still unfair use by Nation even though it was news reporting) 

· Factors that must be considered: 

· 1) Purpose and Character of the Use (including whether such use is) 
· Commercial or nonprofit educational purposes

· Transformative (Bill Graham)
· if transformative in the first factor, the weight of the second, third, and fourth elements will favor fair-use finding if the use and purpose of a work is transformative 
· 2) The Nature of the copyrighted work 

· Published or unpublished (Harper) 
· Creative or factual 

· If transformative, second factor’s weight continues to favor fair use, even if an entire copyrighted work is used, if it is necessary for the transformative purpose. 

· 3) Amount and Substantiality of the portion used in relation to the copyrighted work as a whole 

· Even taking a small proportion of the work can lead to unfair use if the parts taken are “heart of the work” and substantial parts that make the work valuable 

· 4) The Effect of the use upon the potential market for or value of the copyrighted work (the most important factor from Harper)
· will this effect profits? 

· Copyright holder must show only that its potential market was harmed

· Takes into account the market for derivative works

· If direct, actual effect on the market can be shown, as in Harper, then even better. 

· Harper & Row Publishers, Inc v. Nation: 
· Facts: President Ford’s manuscript case 

· Rule: The permitted use of a copyrighted work is not expanded under the fair use doctrine even if the subject matter is of high public concern.

· Holding/Reasoning: Nation guilty of unfair use because 1) commercially exploited the manuscript, 2) the work was unpublished (not a defining factor but the court recognizes that the finding of an unpublished work will favor a finding of no fair use) and the work was a historical narrative (the law generally recognizes a greater need to disseminate factual works than works of fiction or fantasy), 3) Nation took the heart of the work, and 4) Nation’s article directly competed with Time for the market of the story and led to Time cancelling its agreement with Harper and the loss of $12,500. 
· Bill Graham Archives v. Dorling Kindersley Ltd: 
· Facts: Grateful Dead pictures used in a coffee-table book case 

· Rule: In a fair-use analysis, a work is transformative if it adds something new, with a further purpose or different character, altering the original work with new expression, meaning, or message.

· if a copyrighted work is used in a biographical or historical work, the use is transformative because it provides a new purpose for the work). If transformative, the weight of the second, third, and fourth elements will favor a fair-use finding

· Holding/Reasoning: Court of Appeals affirms summary judgement by district court in favor of DK, finding that the use of the images qualified as fair use. 

· Factors: 1) DK’s work was transformative because the images were used in a biographical work and were used in conjunction with other text and images/images were smaller than the original form used on posters and tickets, 2) Dk’s purpose of use was to emphasize the images’ historical rather than creative value, 3) while the entire images were used, because the use was transformative and the images were much smaller than the original, it was fair use, 4) DK’s use of the images fell within a transformative market and so BGA would not suffer market harm due to the loss of license fees. 
	
	FAIR USE
	NOT FAIR USE

	Purpose/Character of Use
	Nonprofit, educational
	Commercialization 

	
	News reporting, information
	Exploitation

	Nature of Work
	Widely available
	First publication (confidentiality)

	
	Factual works
	Fictional works

	Amount/Substantiality Used
	Minimal information taken
	Taking “heart of the work”

	
	Can look at quantity or quality of portion taken

	Effect on the Market
	No direct competition
	Adverse effect on market of work


Patents: 20 years of protection 
I. Patentable Subject Matter

· 35 U.S.C. §100: Definitions 

· Invention = invention or discovery

· Process = process, art, or method, and includes a new use of a known process, machine, manufacture, composition of matter, or material 

· It is an act, or a series of acts, performed upon the subject matter to be transformed and reduced to a different state or thing. It just as patentable as a piece of machinery if it is new and useful 

· 35 U.S.C. §101: Inventions Patentable 

· Rule: Whoever invents or discovers any new and useful process, machine, manufacturer or composition of matter, or ANY new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title 

· Seems broad on purpose to account for unexpected developments

· Non-patentable things: 

· Things naturally occurring in nature: “Manifestations of nature, free to all men and reserved exclusively to none” – Diamond v. Chakrabarty 
· “The laws of nature, physical phenomena, and abstract ideas have been held not patentable”

· Ex. A new mineral discovered in the earth or a new plant found in the wild is not patentable 

· Ex. Einstein’s law of E=MC^2 for the law of gravity 

· List: 

· Laws of nature

· Physical phenomena

· Abstract ideas 

· Algorithms or mathematical equations 

· Diamond v. Chakrabarty (Patent of Living Things) 

· Facts: Utility patent dispute between Chakrabarty and USPTO (Diamond was the patent examiner) 

· Patent office allowed Chakrabarty’s first two patent claims but not third claim: 

· 1) Process of making bacteria

· 2) Innoculum (how someone would actually use the bacteria) 

· 3) Bacteria itself was denied since Patent Office claimed it was rather a) a product of nature or 2) there was a rule that living things were not patentable 
· After initial appeals and Board of Appeals reversing initial appeals and agreed with Chakrabarty (decided there was no such rule), SCOTUS upholds Board of Appeals’s decision 

· SCOTUS considered legislative history and definitions from §101 

· ‘Congress intended statutory subject matter to include anything under the sun that is made by man.” 

· Rule: A living thing can be patentable subject matter when it is the product of human ingenuity rather than naturally occurring (live, human-made organism) 

· Parke-Davis & Co v. HK Mulford: 
· Facts: 

· Claims by inventor Takamine involve the purification of Adrenalin in which the inventor was able to isolate a certain purified substance from an animal’s suprarenal gland and made it medically useful 

· Rule: A product can be patented if the applicant simply separates it from its surrounding materials and the product remains unchanged, so long as it is used by mankind for a new purpose. 

· Holding: the product will be patentable even if it merely separated from its surrounding materials and the product remains unchanged 

· Analysis: 

· The chemical from the animal was obviously there that existed in society

· However, it was never in the possession of humankind in terms of the level and quality that it can now be used 

· Once we can separate the impurities and the actual useful substance, this compound is newly usable! 

· Diamond v. Diehr: 
· Claim made by Diehr: 

· A patent for a process for curing rubber: a method of operating a rubber-molding press for precision molded compounds with the aid of a digital computer 

· Issue from Patent office: 

· “The laws of nature, physical phenomena, and abstract ideas have been held not patentable.” 

· Because the mathematical formula used is under this umbrella (law of nature), then anything that involves this law of nature will arguably be infringing on this patent 

· Rule: Under 35 U.S.C. §101, where a process contains a mathematical formula or algorithm, one must look at the claim as a whole to determine if it is patentable. 

· Applications of laws of nature can be patentable 

· The process requires that certain things should be done with certain substances, and in a certain order

· Analysis: very similar to the analysis in Chakrabarty 
· How broad it seems Congress made the Patent Act

· Cites to Chakrabarty 
· Precedent from SCOTUS by Justice Stone: 

· “While a scientific truth or the mathematical expression of it, is not a patentable invention, a novel and useful structure created with the aid of knowledge of scientific truth may be” 

· Here, the mathematical formula is not patentable in isolation, but when a process for curing rubber is devised with incorporates in it a more efficient solution of the equation, that process is at the very least not barred at the threshold by §101. 

· Curing rubber using the formula is applying the formula to a new process and NOT patenting the formula itself! 

Patents: Rights of Owners/Patent Infringement: 


35 USC §271: Patent Infringement: 
· Subsection (a): 

· Who is an infringer = A patent owner has exclusive rights against whoever without authority: 

· Makes 

· Uses

· Offers to sell or sells

· Imports 

· Any patented invention within the US 

· This is a strict liability doctrine 

· Also: 

· 2) Whoever actively induces infringement of a patent shall be liable as an infringer

· 3) Whoever offers to sell or sells a component of a patented machine, manufacture, combination or composition, or a material part of the invention shall be liable as a contributory infringer 

· What kinds of infringement are there? 

· Rule: to infringe a patent, you only have to infringe on one claim of the patent 

· Forms of Infringement: Questions of Fact for the jury 

· Literal infringement 

· Infringement by the Doctrine of Equivalents 

· Ask this question: is the alleged patent infringement insubstantially different or substantially similar in any way to the patent’s elements? 

· If yes, then infringement

· If no, then no infringement 

· Patent Infringement Analysis: 

· 1) Step 1: Define the invention by interpreting (construing) the words in the patent claim 
· 2) Step 2: Compare the construed claims to accused device or process

· If each and every element of a patent claim is present, literally or equivalently, in the accused device or process = INFRINGEMENT 

· If any of the elements of the patent are not satisfied = NO INFRINGEMENT 

Patents: Rights of the Public/Defense to Patent Infringement: 
Experimental Use Doctrine (common law): 

· Madey v. Duke University:
· Rule: The very limited experimental use defense to patent infringement only applies to acts taken for amusement, to satisfy idle curiosity, or strictly for philosophical inquiry and not applicable when the act is intended to further the infringer’s legitimate business interests, regardless of whether the entity is for-profit or non-profit.

· If the use is in furtherance of the alleged infringer’s legitimate business, it does NOT qualify as experimental use

· Additional Rules based on holding: 

· 1) Burden of proof is on party claiming defense to establish 

· 2) This doctrine is not overly broad and just because an organization like a university is a non-profit does not mean it is automatically under this excuse 

· 3) a university can have business interests 

· Facts: Madey was a tenured professor who was hired later by Duke and after a dispute, Duke used Madey’s laser patents and claimed experimental use doctrine based on its identity as a non-profit educational institution 

Trade Secret Misappropriation

1. Do we have have trade secret

. Definition

a. Whether a trade secret exists is determined by weighing (1) whether the subject matter is actually secret, (2) whether the subject matter was discovered at some cost to the plaintiff, and (3) whether the subject matter is of some value to the plaintiff 

a. Must be economically valuable because it is a secret → can be determined by looking at measures taken to protect the information and by competitors willingness to buy or steal the secret

a. Must take reasonable efforts to maintain its secrecy → can be determined by NDAs, security at facilities, access restrictions and lack of patents 

a. Secret doesn’t have to be absolute

b. Metallurgical Industries Inc. v. Fourtek, Inc. 

b. Previous employee made own company and began selling zinc recovery furnaces using past employers modifications

b. Court held there was a trade secret because had only disclosed modifications to 2 other companies they were conducting business with (not public info), invested significant time and money to make the modifications, and modifications were valuable because it makes a better product then the competition

a. Was there misappropriation?

. (i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means; or 

. What are improper means?

.  Improper means fall below the generally accepted standards of commercial morality and reasonable conduct. 

a. (ii) disclosure or use of a trade secret of another without express or implied consent by a person who:

a. used improper means to acquire knowledge of the trade secret; or

a. Ex. Employee takes confidential documents and emails them to him/herself and uses that information to their advantage

a. Ex. Breaking into a company and stealing key documents 

a. Ex. Improper industrial espionage

a. E.I. DuPont deNemours & Co. v. Christopher

a. Third party hires photographer to take aerial photos of methanol plant taking reasonable precautions to keep their process a secret 

a. at the time of disclosure or use knew or had reason to know that his knowledge of the trade secret was:

a. derived from or through a person who has utilized improper means to acquire it; 

a. Ex. Person who buys the information from another party and knows that party had improperly acquired the information

a. acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or 

a. Ex. Employee signed an NDA, received confidential info from the company, and released the info to unauthorized parties

a. derived from or through a person who owed a duty to the person seeking relief to maintain its secrecy or limit its use; or

a. The mark of a confidential relationship is a promise of trust, and that promise can be implied from the relationship of the parties.

a. Smith v. Dravo

a. Potential purchaser was given packet of information, patent application and blueprints for freight containers in confidence but later rejected the offer for sale and began production of his own containers that were very similarly designed

a. before a material change of his position, knew or had reason to know that it was a trade secret and that knowledge of it had been acquired by accident or mistake.

a. Ex. An employee coming across confidential letters, documents, email, etc and knew that this was secret information 

a. Ex. Come across a briefcase in public, have reason to know that this is a trade secret, but still use it 

a. Or was it proper?

a. Reverse engineering a product to determine its design specifications is permissible so long as the means used to get the information necessary to reverse engineer the product is in the public domain.

a. Kadant Inc. v. Seeley Machine, Inc.

a. Former employee who made manufacture drawings of company’s products was fired (had signed a confidentiality agreement) and began working for another company who later produced products with similar features (nozzle) by reverse engineering the existing products

Rights of the Owner

1. What is a trespass?

. It is the (1) unauthorized, (2) intentional or negligent entry onto the (3) land of another.

a. Is the trespass actually on the land-owner’s land?

. A landowner can only claim ownership of subjacent and superjacent areas which are useful or necessary for enjoyment of the land, so long as they are used or needed.

. Hinman v. Pacific Air Transport 

. Suit against airlines for trespass because planes flew over at less than 100ft over his property and he claims title to airspace above his property from at least 150ft if not indefinite height (ad coelum doctrine) 

Fixtures

1. Is it a fixture? I.e. A  permanent part of the realty, characterized by (need all three):

. Actual annexation to the realty

. Is it actually fucking attached to the property (belonging)

a. Application to the purpose or use of that part of the property

a. if necessary for that party property, a likely a fixture

a. If not necessary, then maybe

b. Intent of the by the person making the annexation

b. If party intended for it to be permanent, then fixture

b. intent is evaluated circumstantially, not through testimony

c. Strain v. Green

c. Sold home but removed light fixtures, mirrors, and blinds 

c. Except for one hanging mirror, all were annexed and intended to enrich the realty - when removed caused damage to the walls (mirrors ripped paint) and left the house incomplete (lights served purpose)

a. Was there a permanent improvement made on another’s land?

. If so, that improvement becomes a fixture, with exclusive rights to the landowner.

a. However, the improver is entitled to equitable remedy if the mistake was under good faith.

b. Producers Lumber & Supply v. Olney Bldg. Corp.

b. Previous owner of land was misinformed about the sale of said land and in good faith built a residence nearly to completion (without consent) on the land

b. Later demolished the home (fixture) he had built on land (without consent) and had to pay the actual owner of the land for doing so

Riparian Rights (MC Q)

· Accretion is when there is a gradual change of the body of water and the boundary remains the water way. Avulsion is a sudden rapid change of the channel of water and the boundary stays where it previously was in relation to the change.

· In determination of river boundaries the doctrines of accretion and avulsion apply. Accretion is when the gradual degradation of river banks change the shape of the river and the boundary changes with the river. Avulsion is a sudden change in a river that dictates the boundary remains in the original riverbed regardless of where the river goes to. (Nebraska v. Iowa). 
Owner’s Right to Remedy

1. Assume there is a right to access a remedy

2. What remedies are available?

. Punitive (in order to punish/ deter)

. Punitive damages can be awarded for an intentional trespass in order to (1) deter that conduct and (2) protect the legal right to exclude.
. Most likely for an intentional trespass

. Protects the owner’s right to exclude

. Use punitive because nominal are not enough to deter any future trespass

. Jacque v. Steenberg Homes, Inc.

. Delivered mobile home over Jacques property to get to neighbors after being refused permission to do so by Jacques (right to exclude) and received a $30 citation for doing so anyways

. Jacque brought suit but punitive damages were improperly set aside because jury didn't award compensatory damages - reinstated to deter future intentional trespass 

a. Compensatory (if there is actual damage)

a. Make whole again. Compensate for harm 

b. Nominal (very least)

b. Presumption of damages because the right itself is harmed 

a. Are there no remedies available? (no damages available and P has clean hands)

. When there is an inadequate remedy at law, courts use equity.

a. Doctrines of equity:

a. Unclean Hands – equity will not give aid to those who have not acted virtuously in disputed transaction

a. If you are seeking an equitable remedy, if you have unclean hands, in theory, you cannot invoke equity 

a. Estoppel – prevents a person from changing position when another has reasonably come to rely on it

a. Laches – disallows lawsuit if party owning claim takes too long to pursue the claim, equitable version of statute of limitations

b. Injunction

b. Used when trespass is likely to occur again without it

b. Used when damages aren’t exactly measurable

b. A remedy at law is inadequate where: (1) the defendant manifests an intent to continue the unlawful acts, (2) pursuing numerous legal actions to prevent continuing harm would cause expense and annoyance, and (3) the resulting damages are small

b. Baker v. Howard County Hunt

b. Owned a farm and hunting dogs came onto land, bit wife, scared chickens to death, trampled crops etc. so Baker shot dogs when he found them near dead chickens 

b. Baker brought suit to enjoin hunters and dogs from hunting on his property/disturbing his peaceful possession

b. Howard County Hunt Club alleged unclean hands because he shot the dogs, but court said no (defending self) and so could still get equity 

Limits to trespass claim

Don’t forget the above cases already inform us of the rights of the public (same sides of the same coin)

1. Was the trespass with personal property justified by necessity?

. Doctrine of necessity gives where, resulting from imminent uncontrollable occurrences threatening people or property, entry upon land and interferences with personal property that would otherwise have been considered trespasses is justified.

. Ploof v. Putnam

. Family on a sailboat when storm arose threatening the safety of family and boat so Ploof anchored boat on Putnams dock to save it

. Putnam had servant untie boat from his dock - consequently boat destroyed, family injured and Putnam liable because entry onto land justified by necessity (not trespass)

a. No trespass where a person does no actual damage upon entering unclosed and uncultivated land, especially if that land serves a public purpose

. McConico v. Singleton

. D was ordered not to hunt on Ps unenclosed/uncultivated property but D rode over Ps property to hunt deer anyways and P sued for trespass

. No actual injury, so no trespass (riding over grass -common property like forest- isn’t enough), custom to allow hunters access on unenclosed/uncultivated land (commons), owner’s disapproval can’t deprive hunter of his right to such land

. “Surely no action will lie against a commoner for barely riding over the common.”

i. There can be no trespass where a person enters land to aid another who cannot obtain that aid otherwise, assuming said person causes no harm to the landowner.

. State v. Shack

. Ds entered private property to give legal aid funding by the gov’t. to migrant farm workers living and working on Ps property - P wouldn't allow private legal consultation between Ds and workers and P filed complaint for trespass

. Ps rights in real property are not absolute and not entitled to refuse access to workers he permits on his land - so no invasion of property rights (trespass)

a. Individuals have the right to reasonable access of a public property. Public landowners cannot discriminate arbitrarily or discriminatorily.

. Uston v. Resorts Int’l Hotel, Inc.

. Hotel refused to allow P at blackjack tables in casino because of card counting strategy so P brought suit claiming hotel had no right to exclude for playing strategy - wasn’t being nuisance or disrupting function of casino in illegal way (unreasonable exclusion)

Adverse Possession

· Definition: a doctrine under which a person in possession of land owned by another may acquire title to that land.

· The running of the statute of limitations in which an owner can bring a claim for ejectment against another. Once the statute of limitations runs (provided all criteria are met), adverse possessor can’t be ejected and he is understood to be the owner from the moment he entered and satisfied the elements 

1. In order to establish adverse possession must meet four elements:

. Actual and Exclusive Possession

. Possession before all elements are met before statute runs is technically a trespass

. Both possession and continuity asks: how would an owner reasonably use this land? Could intersect with continuous analysis

. Jarvis v. Gillespie 

. Town acquired plot of land and later P acquired land surrounding the Towns plot, fenced it off, planted trees and put no trespassing signs throughout - town never entered the land at any point. 

. 20+ years later the town conveyed quitclaim deed to D to land but when D entered P brought suit saying acquired the land through adverse possession.

. P satisfied adverse possession requirements because use of land was similar to his own land, anyone passing would know he was using, and seasonal use is sufficiently continuous

a. Open and Notorious

a. Rule: Possession of land is open and notorious only if it would give clear and unequivocal notice to the true owner or his agent visiting the land that the owner’s rights are being invaded. 

a. Marengo Cave Co. v. Ross

a. D owned land on which cave entrance was located and improved inside of cave but P realized that substantial portion of the cave was under Ps land and sued D to quiet title in the portion beneath his land - D said acquired by adverse possession

a. Until investigation, P didn’t and wasn’t expected to explore beneath his land for an intruder and D proclaiming ownership didn’t alert P that D was in possession of Ps land - unjust to allow adverse possession

a. Can be constructive notice!!

a. Needs to be constructive where a reasonable inspection would give notice

a. HOWEVER, A minor encroachment along a common boundary does not constitute open and notorious possession, UNLESS the owner is put on ACTUAL notice

a. Mannillo v. Gorski

a. Property adjacent to each other, but prior to Ps acquisition of land D installed steps to side entrance that encroached by 15in (mistakenly) on Ps later purchased lot 

a. While adverse possession can be based on mistaken possession (intent doesn't matter), must be visible enough to put the owner on notice - encroachment on small area along common border is not immediately apparent so can’t presume owner had actual knowledge of it

b. Adverse/Hostile under a claim of title

b. Basic hostility is established where the adverse possessor treats the property is their own

b. Does not need to establish ill will against true owner

b. Two types:

b. Mistake (as long as it’s treated as your own)

b. Mannillo (see above)

b. Aggressive trespasser (knowing)

c. Entry must be continuous

c. “Continuous” doesn’t mean literal continuous occupation of a property, but that the possessor used the property continuously as an owner would. (e.g., use a summer beach house in the summers).

c. Howard v. Kunto (beach house)

c. Erroneous deed putting owners on wrong plots of land - P ordered a survey of area and discovered plots occupied by neighbors were plots described in respective deed

c. P conveyed deed to another and led to him holding record title of Ds land - brought suit to quiet title on Ds land 

c. D using property as summer home was ordinary/natural given nature of property - year-round not required

c. Jarvis (seasonal) (see above section a)

c. Issue with tacking next

a. Tacking

· Definition: Time runs against the true owner from the time when AP began, and so long as AP continues unbroken it makes no difference who continues it

. Owner tacking?

.  

a. Adverse Possessor Tacking?

a. There must be a sufficient legal link between previous and current possessors for the court to allow tacking.

a. Voluntary conveyance is easiest; and Inheritance, gifts, will all count

a. However, squatters and anyone who doesn’t have formal legal claim will not be able to tack

a. Continuity of possession may be established although the land is used regularly for only a certain period (i.e. land is occupied when it is capable of use).

a. Howard v. Kunto (see above)

a. Only owned property for less than 1yr but In meeting time requirement for adverse possession successive owners of property may add occupance times together where share privity in the ownership interest

a. Common erroneous belief of successive owners is sufficient to establish privity

b. SoL may be extended for certain disabilities that EXISTED DURING SoL period. 

b. Under the age of majority

b. Of unsound mind

b. Imprisoned

c. NO TACKING OF DISABILITIES (ON THE TEST)

0. Adverse possession of government land

0. Presumption that it is for public use, but is rebuttable by showing there are no plans for public use

0. Jarvis

Servitudes and Prescriptions

· Def: Servitudes are non-possessory interests in land. 

· Three kinds of servitudes:

1. Easements – right to enter another’s land and do something 

. ex. Go across the land

0. Profit – go onto another’s land and take something

1. Negative – prohibit another from using land in certain way

1. Ex. right of structural support from a neighboring parcel 

1. Ex. right to prohibit the block of air or light 

2. Creation of Easement: 

2. Implied by law or necessity

2. riparian?

2. Adverse Possession: ​

2. Prescriptive Easement​ 

2. i.e. continuous usage of a part of the parcel over time eventually creating an easement which forces the owner to allow that access 

2. ​Interior Trails v. Swope (see below)

2. Agreements and/or purchases by neighbors

1. American real covenants

0. Won’t really be tested

1. Equitable servitudes

1. Easements

Five ways an easement can be established/get an easement:

1. Agreement (easy, but don’t overlook)

2. Implication, 4 elements

. Common ownership; 

i. Severance;

ii. A use prior to the separation was so continuous, obvious, or manifest as to show permanence; 

iii. Easement is necessary to beneficial enjoyment of land.

b. Schwab v. Timmons

. Land owners conveyed away portions of their property with public road access ad then unsuccessfully tried to extend the private road and a public road 

i. Brought action for an easement by necessity (when property is landlocked) or implication that would give them the right to travel over the private road and to build a road over other owners properties

ii. Can't claim an easement by necessity or implication if conveyed access away yourself 

iii. No easement by implication because private road never extended to the property and no prior use by govt was continuous/obvious to show permanence

i. Necessity 

ii. Common ownership;

iii. Severance of the landlocked parcel;

iv. And a necessity that exists at the time of severance.

b. Schwab v. Timmons (see above)

. No necessity at the time of severance because they conveyed away public road access - were not landlocked when conveyed

i. Geographic barriers alone haven’t been sufficient to create an easement by necessity in past 

c. Think of Greg’s plumbing hypo

a. By prescription 

. The focus in a prescriptive easement claim: adverse “use” 

a. Where there is 1) continuous use for the statutory period and 2) reasonably visible use (open and notorious), the previous owners must rebut the presumption that the use was 3) hostile (i.e. must show that the use was permissive and such permissive use cannot ripen into an easement) (allowing to use driveway wouldn’t apply)

b.  can use adverse possession case law for the elements

b. Fischer v. Grinsbergs

b. P & D owned adjacent lots and constructed driveway from street to respective garages (located on both lots) and both used driveway

b. Survey showed D exactly where boundary of property lied and D built fence around boundary - P was unable to access garage

b. P entitled to unobstructed use 

b. Presumed that use of driveway was adverse, absent evidence demonstrating use was with permission = prescription

c. Public prescriptive easement

c. Elements: 

c. Use was continuous and uninterrupted 

c. To establish a public prescriptive easement, a corporation need only show continuous use for the statutory period by the public, not by the corporation itself.

c. ONLY CARE ABOUT PUBLIC USING

c. Open and notorious

c. Uninterrupted for a sufficient period of time 

c. Interior Trails

c. Ds bought land near trail and barricaded it with no trespassing signs because people were crossing their property

c. P sued Ds to establish a public prescriptive easement over Ds land saying public had used it for over 40 years 

c. While Ps corporation wasn’t existent during period necessary to establish easement based on continuous use the corporation does not have to show personal use for prescriptive period to establish public prescriptive easement (general public use sufficient)

0. Estoppel

0. Where a licensor grants permission to use land and the licensee has reasonably relied on that permission to a detriment.

0. Holbrook v. Taylor

0. D (licensor) granted P (licensee) permission to use road for activities necessary in the construction of house on tract of land P bought next to the road 

0. With permission from D, P improved the road at great cost - P & D got in dispute about road use and D blocked road to prevent P from using it

0. D gave P permission to use and improve and P relied on that → irrevocable because would be unjust enrichment for D

(2) Equitable servitudes

· Right of the dominant owner to stop the servient owner from doing something or to make said owner do something on the servient land. 

· E.g. homeowner’s association

(3) American Real Covenants

Nuisance

· Unreasonable indirect or intangible  invasion of property that interferes with another’s use and enjoyment of their land

· Adams v. Cleveland Cliffs Iron Co: how the court sees the difference between Nuisance and Trespass 

· D owned an iron mine in the country and operated 24hrs/day and produced 8 million tons of iron annually - emitted vibrations, noise, odors and dust

· Ps were nearby homeowners and brought suit for trespass and nuisance which devalued their homes 

· Dust smoke noise and vibrations are not actionable in trespass (because not physical tangible object making a direct or immediate intrusion upon Ps land) - they’re irritants posing a nuisance 

· Rule: A possessor of land in Michigan proving a direct or immediate intrusion of a physical, tangible object onto his land is presumptively entitled to recover at least nominal damages in trespass, however, noise, vibrations, and dust are intangible objects and therefore do not give rise to an action in trespass.

· Trespass = intrusion onto property be direct or immediate and in the form of physical, tangible objects. 

· Theoretically throwing a baseball onto another’s land may give rise to trespass

· Nuisance = To prevail in nuisance, a plaintiff must show that he incurred significant harm resulting from a defendant’s unreasonable interference with the use or enjoyment of his property.

Elements of nuisance:

1. Non-trespassory

. If the interference is a trespass, use trespass, dumbass

a. Intentional interference

a. Unreasonable

. Weigh the gravity of the harm v. usefulness of the conduct

. Gravity of the harms, restatement 827 (social value of the thing being harmed)

. The extent of the harm involved;

. Character of the harm involved;

. The social value that the law attaches to the type of use or enjoyment invaded;

. The suitability of the particular use or enjoyment invaded to the character of the locality; and

. The burden on the person harmed of avoiding the harm.

. Usefulness of the conduct restatement 828 (social value of the potential nuisance)

. The social value that the law attaches to the primary purpose of the conduct;

. The suitability of the conduct to the character of the locality; and;

. The impracticability of preventing or avoiding the invasion.

. Hendricks v. Stalnaker

. P & D adjacent plots of land - town regulation that septic tank cant be located within 100ft of water well

. D applied for permit for water well before P applied for permit for septic tank - not possible to do so because of regulation so D sued for nuisance

. Have to weigh interests to determine if intentional interference is unreasonable - neither P or Ds interest outweighs the other so Ds well is not unreasonable interference

a. Substantially harms the use and enjoyment of land

. Substantially diminished home value is enough to harm the use and enjoyment of land

. Arkansas Release Guidance Foundation v. Needler

. Halfway house diminished property values in the area and residents of community feared for safety - private nuisance 

. Distinction between private and public is the number suffering the effects of the nuisance

Possible remedies for nuisance:

1. Possible choices for the court:

. No nuisance

a. Nuisance and total enjoinment

a. Injunction

a. Estancias Dallas Corp. v. Schultz

a. Apt. AC unit was close to Schultz property and was as loud as a jet airplane - apartments wouldn't be rentable without AC

a. Schultz couldn't enjoy their backyard or have normal conversations even with doors and windows closed - nuisance

a. Weigh injury to P if injunction denied against injury to D and public if it were granted 

a. Injury to P was substantial and would continue if not granted and no apartment shortage in area - injunction granted

b. Nuisance and offender pays to stave enjoinment

b. Permanent damages

b. Where the economic benefit of the nuisance outweighs the harm to the complainant, permanent damages are appropriate instead of an injunction.

b. Boomer v. Atlantic Cement Co.

b. D is cement plant - P brought suit because pollution D produces causes damage to Ps properties - nuisance

b. P entitled to injunction until permanent damages are paid - permanent injunction not awarded because economic benefit from cement plant > harm caused to P (most equitable solution)

c. Nuisance and P pays D to help remove the nuisance

Additional Land Use Rules

How can one rid themselves of title of real property?

· Allow adverse possession

· Transfer title

· Strategic corporation and allow real estate to be recovered

 

Pocono Springs Civic Association v. MacKenzie

· Rule: Title to real property cannot be abandoned.

· ∆ purchased real property in π’s development which subjected ∆ to annual fees. ∆ attempted to relinquish title to the lot. The Court held that ∆ retained the deed because no other person had possession of the property. Thus, ∆ had to pay association fees.

· Perfect title cannot be abandoned

 

Eyerman v. Mercantile Trust Co.

· Rule: A previous landowner cannot compel a successor to do that which is against public policy.

· Even though Eyerman is limited, possibly stretch a public policy concern to limit the changing of land

· ∆’s estate aimed to destroy the decedent’s house based on her testamentary wishes. π filed for an injunction because the destruction would diminish property values and would be against public policy. The Court held that the house’s destruction was only happening because of the decedent’s will and there was no reason for doing so. Had she been alive to do so, this would have been permitted.

Moveables

· Moveables: any property other than land

· Property right is limited to the physical object

· Trover

· Replevin 

Voidable Title/ good faith purchaser

Voidable Title

UCC 2-403(1):

· Common Sense: A purchaser of goods obtains all title or power to transfer that the transferor had. A purchaser of a limited interest acquires rights only to the extent of the interest purchased. 

· A person with a voidable title has power to transfer a good title to a good faith purchaser for value. Examples of voidable title are:

. The transferor was deceived as to the identity of the purchaser, or

a. The delivery was in exchange for a check which is later dishonored, or

b. It was agreed that the transaction was to be a “cash sale,” or

c. The delivery was procured through fraud punishable as larcenous under the criminal law.

Good Faith Purchaser Rules:

· A purchaser who knows, or has reason to know that the chattel was acquired with voidable title is not a good faith purchaser (Kotis v. Nowlin Jewelry)

· A good faith purchaser must either:

1. Have undergone due diligence in verifying the provenance of the chattel; or

2. Have received possession plus from the entrustee/middleman

. Possession plus = demonstrated indicia of good title

· Kotis v. Nowlin Jewelry, Inc.

· Sitton forged check to purchase rolex from P, and sold to D for ⅓ of the asking price 

· D contacted P to ask the asking price etc. - after P found out check wouldnt be honored, he called D

· P sought judgement that P was sole owner of watch 

· D said he was “good faith purchaser” entitled to hold title

· Person who knows he is buying stolen goods is not a good faith purchaser

· Sitton not “transaction of purchase” because voluntary but fraudulent transfer

· D not good faith purchaser because did not actually believe purchase was lawful

UCC 2-403(2):  “Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.”

· Entrusting:  When the original owner voluntarily parts with personal property (entrusts) to someone else (the entrustee) without relinquishing ownership.

· UCC 2-403(3): "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence . . . 

· Merchant Who Deals in Goods of that Kind:  Someone engaged in making, purchasing, and selling goods and services, which, under the law, is deemed to have a certain expertise and knowledge and as such is held to a higher duty of care standard than a nonmerchant

* Thus, an entrustee has the power to transfer all rights the entrustor had in the personal property, so long as the entrustee is a merchant who deals in goods of that kind, and the purchaser is a good faith purchaser.

· Feigen’s statutory estoppel argument: Porter entrusted his painting to a merchant who deals in goods of that kind, and we are a good faith purchaser, thus satisfying the statute, thus estoping Porter from reclaiming title.

· BUT, Von Maker wasn't a merchant who deals in goods of that kind (he worked at a deli), and

· Feign Gallery wasn’t a good faith purchaser bc they didn’t engage in due diligence

· Feigen’s equitable estoppel claim:  Owner (Porter) may be estopped by his own acts from asserting title if he has invested another with the usual evidence of title, or an apparent authority to dispose of it. The owner will not be allowed to make claim against an innocent purchaser dealing on the faith of such apparent ownership.

· Porter entrusted the property to Von Maker with possession plus, and we were good faith purchasers.

· Possession Plus: Inicia of good title and/or authorization to sell in the entrusting of property.

· BUT, Porter did not entrust the property to Von Maker with possession plus, and as established, feigen was not a good faith purchaser.

· In other words: An owner may not make a claim against a bona fide purchaser of property if the owner gave someone else title to, or the apparent authority to dispose of, the property. However, if the owner has not conveyed any indicia of ownership or apparent authority to the vendor, equitable estoppel is inappropriate. 

· Porter v. Wertz

· Porter loaned painting to Von Maker (VM) while he decided if he wanted to buy it from Porter - VM used name Peter Wertz with his permission (real person)

· VM signed agreement saying it was Porters unless not returned then would pay $30k to Porter - VM then used the real Wertz to sell painting to Feigen who then sold to another buyer without making sure Wertz was reputable art dealer (he wasn’t)

· No statutory estoppel barring Porters recovery because Feigen was not buyer in ordinary course of business because Wertz wasn’t art dealer and he didn’t care to check

· No equitable estoppel barring Porters recovery because Porter did not give VM painting or authorize him to sell it AND Feigan did not rely on any indicia of ownership when bought from Wertz (who had no right to possess it) and Feigen didn’t inquire into Wertz identity or authority to sell 

· Porter not barred 

Adverse Possession of Chattels 

Four Applications ​O’Keeffe v. Snyder

1. Strict application of SOL = after 6 year SOL, AP owns the chattel 

2. Apply Elements of AP (pot. problem with chattels for “open and notorious”)

. To establish adverse possession of chattels, the possessor must show hostile, actual, visible, exclusive, and continuous possession for the period of the statute of limitations. The nature of personal property makes it difficult to determine what constitutes the open and hostile possession necessary to establish adverse possession.

a. Discovery Rule (use this on the test): if the dispossessed owner can show reasonable efforts to recover chattel then the SOL does not run.

. dictates that the statute of limitations may run when the owner discovered or should have discovered the cause of action. The question is whether the owner performed due diligence in recovering the chattel. 

a. Focus is on whether owner acted with due diligence 

b. Burden is on the owner to establish facts that would justify deferring the beginning of the period of limitations 

c. O’Keeffe v. Snyder

c. To determine that point in time, the trial court should consider whether: (1) O’Keeffe used due diligence to recover the paintings at the time of the theft, (2) there was an effective method at the time for O’Keeffe to alert the art world of the theft, and (3) registering the paintings would put a reasonably prudent purchaser on notice as to the true owner. 

a. NY Rule: SOL does not run until there is a demand for return and refusal.

Bailment 

· Bailment is created by the delivery of personal property by one person to another in trust for a specific purpose, pursuant to an express or implied contract to fulfill that trust

· Change in temporary possession, NOT title

· Inherent in the bailment relationship is the requirement that the property return to the bailor or duly accounted for by the bailee

· Ex. If a coat is delivered to a tailor to be repaired, she acquires a right to its possession

as against all the world except for the owner, who, as bailor, retains an unconditional title to the coat with the right to its return.

· Levels of Obligation required of the Bailee will depend on the Type of Bailment: 

1. Bailment for the benefit of the bailee 

. Ex. you borrow my mower to cut your lawn 

a. Bailee: liability exists from slight negligence because great diligence is required

a. Bailment for mutual benefit 

. Ex. I leave my mower at the lawnmower repair shop for repair (bailor and bailee both benefit because bailor gets a working mower and bailee gets a paycheck)

a. Bailee: Non-negligent care 

a. Bailment for the benefit of the bailor 

. Ex. I don’t have room in my garage for my mower and doing me a favor you let me store it in your garage when I am not using it 

a. Bailee: liability arises from gross negligence because only slight diligence is required

· Presumption of negligence exists against the bailee if the personal property is not returned and thus the burden is on the bailee to prove the harm was caused despite their due care 

· Note: all finders are bailees, but not all bailees are finders 

· Allen v. Hyatt Regency: 

· Sufficient delivery of possession and control of car to create a bailment where a garage operator limited access and required the presentation of a ticket upon existing 

· Rule:  A bailment relationship is implied between a parking garage and a customer where the customer has a reasonable expectation that the parking garage will keep the car safe.

· Parked car in garage that was secured by a security gate (ticket required to enter/exit) locked vehicle and took the key with him 

· Went to car and it was gone - presumption of negligence exists b/c unable to return car

· Bail relationship implied - relationship between guest and garage owner exists because left the car for safe-keeping in an attended and secure lot 

Accession (as an exception/justification for conversion) 

· Accession: Accession is the addition of value to property by the expenditure of labor or the addition of new materials 

· Rule: When the wrong had been involuntary (good faith), the owner of the original materials is precluded from reclaiming the property after it has undergone a transformation which converts it into a substantially different article

· The original owner is entitled to compensation for the value of the property in its original form. 

· Wetherbee v. Green

· Court rules for the doctrine of accession you need to have acted in good faith and that to determine the relative values of the original and transferred item (lumber v. woven baskets). If the value of the transferred item is relatively significantly higher than the original the convertor is entitled to possession.

· D harvested timber on Ps property under belief he had authority given by owners of the land and used the timber to construct hoops 

· P sought possession of the hoops (more valuable than the raw timber)

· Wrongful possessor in good faith who adds substantial value to property through his own efforts or expense acquired title to the improved product 

· Original owner entitled to compensation for the value of the property in original form 

Conversion 

· Conversion: an unauthorized assumption and exercise of the right of ownership over goods or personal chattels belonging to another to the alteration of their condition or exclusion of an owner’s rights

· Rule: A plaintiff must establish an actual interference with his ownership or right of possession 

· A plaintiff who has neither title nor possession cannot maintain an action for conversion

· Rule: There are no property rights in cells, therefore conversion law does not extend to human biological material 

· Moore v. Regents of the Univ. of California  

· Dr recommended removal of Ps spleen and then used Ps cells for research without permission and created patented cell line (made significant amount of money from cell line)

· Once cells leave Ps body after surgery, no longer have sufficient ownership rights to uphold conversion claim (when one party interferes with another’s property ownership/right to possession)

· No right in patent either because unique from cells (human ingenuity) added

· Holding: patient did not have property right to spleen following its removal by doctors who then used it to create a cell line of great commercial value]

· Court was also concerned with policy reasons and the stymieing of medical progress/research 

Finders 

· General Rules: 

· To be a finder, a person must have the intent to possess an unpossessed object and perfect the possession (Pierson v. Post) 

· The finder first in time prevails against all subsequent finders. Finder has rights to the property against all others except the owner (Armory v. Delamirie) 

· Armory v. Delamirie

· P found jewel during chimney sweep and brought to goldsmith

· Goldsmith appropriated jewel through deceit/refused to return it to P

· P was finder - entitled to return of jewel

· One cannot be a finder by knowingly trespassing on another’s property. (Favorite v. Miller)

· “a wrongdoer should not be allowed to profit by his wrongdoing.”

· Property, other than treasure trove, which is found embedded in the earth is the property of the owner of the locus in quo

· Aka: Items found in/attached to land rather than on the surface belong to the landowner

· Favorite v. Miller 

· D knowingly went onto Ps private property in search of statute pieces

· Finders aware of trespassing should not benefit from wrongdoing - so D lost any right to the property

· Rights of the finder depends on the Characterization of the property found: 

1. Lost

. Lost: Property is lost when the owner unintentionally and involuntarily parts with possession

a. Rule: Finder gets possession against all but the true owner.

b. Favorite v. Miller 

a. Abandoned

. Abandoned: Property put somewhere on purpose, and rights relinquished intentionally. Finder gets possession.

a. Favorite v. Miller 

a. Mislaid

. Mislaid: Property is mislaid when the owner voluntarily places it in a certain place, but afterwards has overlooked or forgotten where the property is

a. Rule: Mislaid property belongs to the owner of the premises upon which the property is found, against all BUT the true owner 

b. Benjamin v. Linder Aviation

b. P discovered $18k concealed when inspecting the plane wing

b. All 3 parties claimed the money - notice was posted but no one claimed the money

b. Because it was determined to be mislaid (money rarely abandoned) the money went to the airplane owner - airplane not the hanger is the premises since original owner would first look to there to recover 

a. Treasure Trove 

. Coins or currency concealed by the owner for such a period of time that the owner is probably dead or undiscoverable

a. Rule: Treasure trove belongs to the finder against all BUT the true owner 

b. Benjamin v. Linder Aviation (see above)

b. Must be old enough

Entitlements

· Statutory entitlements are property interests! 

· 5th and 14th Amendment: 

· “Nor be deprived of life, liberty, or property without due process of law”

· An entitlement = creates a property interest in a benefit given by the State 

· General Rule: Once a legislature confers a property interest, it may not constitutionally authorize the deprivation of such interest without appropriate procedural safeguards

· Property interests are not created by the Constitution. Rather, they are created and defined by independent sources of law that create certain benefits and support claims of entitlement to those benefits

· Board of Regents v. Roth 

· Teacher hired for one-year fixed term and not rehired after end of term - not given reasons for the decision or opportunity to challenge the decision at hearing

· No right to employment beyond initial one-year appointment as defined in his agreement

· There was no deprivation of property interest - is not entitled to it rather has a need/desire for the benefit or a unilateral expectation of the benefit (not protected by procedural due process)

1. Goldberg v. Kelly (the only case where the Court held due process required a full evidentiary hearing before termination of welfare benefits) 

. Kelly represented a group of NYC residents receiving Fed. Assistance - brought suit against D and other NYC officials administering the program because terminated aid without prior notice and hearing (denying due process)

a. Consideration of what procedures due process requires under any given set of circumstances begins with a determination of the nature of the govt function involved as well as private interests that may be affected by govt action (see below)

b. Pre-termination evidentiary hearing only option for welfare recipient - to protect recipient against an erroneous termination of his benefits

c. Rule: Welfare entitlements are a property interest; a pre-termination hearing is required before welfare benefits are discontinued 

d. Due Process requires the opportunity to be heard at a meaningful time and in a meaningful manner

d. Timely and adequate notice 

d. An effective opportunity to be heard

e. Balancing Test (this is the pre-Matthews test, use Matthews): 

e. The extent to which procedural due process must be afforded the recipient is influenced by the extent to which he may be condemned to suffer grievous loss and depends upon whether: 

e. The recipient’s interest in avoiding that loss outweighs 

e. The government’s interest 

e. Includes the conservation of fiscal and administrative resources 

a. Board of Regents v. Roth (Conditional Entitlement) (see above)

. Rule: Procedural-due-process protections apply to a person's property interest in a benefit if the person has a legitimate claim of entitlement to the benefit and not merely an abstract need or desire for the benefit.

a. Another general rule: If you meet the requirements for conditional benefits and the administrator has to give it you without discretion, then you have a property interest that is entitled to due process (conditional entitlement)

b. Holding: Roth’s terms of appointment/employment secured no interest in his re-employment. Thus, he had no legitimate claim to entitlement to re-employment. Thus, no property interest. 

a. Matthews v. Eldridge (a case where the Court held due process did not require an evidentiary hearing before termination of disability benefits, specifies more and adjusts the test from Goldberg) 

. Rule: A pre-termination evidentiary hearing NOT required before disability benefits are discontinued 

a. Due Process Balancing Test: 

a. The private interest at stake in the administrative action 

a. The risk of an erroneous deprivation of the interest through the procedures used and the probable value, if any, of additional or substitute procedural safeguards 

a. The government’s interest

a. Fiscal and administrative burdens that additional or substitute procedural requirements would entail 

b. P receiving social security benefits - answered questions to questionnaire and was told no longer eligible for benefits

c. P disputed in writing but state terminated anyways and told P had right to seek reconsideration within 6 months - P brought suit

d. After weighing private and gov interests - no evidentiary hearing is not required prior to the termination of Ps disability benefits 

e. Contrast to Goldberg: 

e. Goldberg was the only case where the Court held that due process required an evidentiary hearing prior to a temporary deprivation of welfare benefits 

f. See Cleveland Board of Education v. Loudermill (Same inquiry as Matthews, but also shows what you need before termination for state employees)

f. Civil servant could only be terminated for cause with a right to administrative review if terminated 

f. Lied on app and was terminated for dishonesty but not given an opportunity to respond to the charges or challenge his termination

f. In employment due process requires some type of pre-termination hearing before the discharge of an employee who has a constitutionally protected property interest in his employment - clear from balancing interests

f. Pre-termination doesn’t need to be extensive - just oral or written notice of proposed action, explanation of evidence, opportunity to present employees side of the story and reasons why not to take the action

f. Holding: Due Process requires a limited pre-termination hearing before the discharge of an employee who has a constitutionally protected interest in his employment, followed by a more elaborate post-termination hearing to challenge the discharge. 

f. General Rule: You are entitled to notice and an opportunity to respond prior to termination but your opportunity to respond varies based on the Matthews balancing test and may not be an evidentiary hearing in person in certain cases 

f. Something less than a full evidentiary hearing, such as simply being given oral or written notice of the proposed employment action, an explanation of the employer’s evidence, and an opportunity to present, orally or in writing, the employee’s side of the story and the reasons why the employment action should not be taken.

Takings 

· OH Notes: 

· Could begin all the way back at Public Use

· If this is a taking, is it a public use?

· Then, we can think about these categorial cases and see if they apply here? 

· Loretto 

· Hadacheck

· Lucas 

· Horne 

· Exactions cases which is a category of its own 

· If no, then go into regulatory taking (balancing tests) 

· Cases that have most application: 

· Penn Coal 

· Penn Central 

· Ruckelhaus 

· Maybe Palozzolo (court considers the impact of the rule from Rhode Island in regard to Penn Central) and Tahoe Sierra (plaintiffs let go of their Penn Central claim, but their only chance winning was Penn Central)

· Or, start with is it a regulation or categorical 

· But be careful because it may appear a regulation that is actually in effect creating a categorical taking? 

Public Use, inverse condemnation (eminent domain)

· Give strong deference to the legislature as to what constitutes public use

· The government may exercise eminent domain to condemn property if, under a rational basis review, the use constitutes a “public purpose.” (public purpose = public use)

· E.g. giving property to private developers in order to economically revitalize downtrodden areas.

· Kelo v. City of New London

· City of New London (D) approved development project that used eminent domain authority to seize private property to sell to private developers to create new jobs and increase tax revenues from sale of property

· Property owned by P was in area scheduled to be condemned by project - brought suit saying violated public use requirement

· Did not violate because overarching purpose of eminent domain programs is to promote public welfare in someway (economic benefit is enough)

· Government may allow Private-Private Transfers – Govt can force the transfer of property from private owner to private owner so long as it serves a legitimate public interest. 

· Hawaii Housing Authority v. Midkiff

· 72 private landowners owned 47% of hawaii land (oligopoly)

· System inflated land prices and harmed general public so used eminent domain powers to seize land from from them and redistribute more evenly among general population of private lessees (and paid just compensation because taking)

· Ps sued re: “public use”

· Virtually any use within police powers of a sovereign state constitutes a public use - its designed to reduce housing prices and promote general welfare of wide group of HA citizens

· Taking of Wide Areas – So long as the Eminent Domain zone passes the Strict Scrutiny Test, the govt may be allowed to take as large an area as necessary, even if that includes non-decrepit property 

· Berman v. Parker

· Urban renewal plan allowing seizure of title slums/blighted areas - transferred to private developers so long as ⅓ of housing be low-rent

· Property owners in area challenged plan re: “public use” and other stuff

· Placing property into private ownership may produce public welfare equally as well as public ownership

· Congress holds discretion to determine the amount and character of land that must be seized to effectuate its purpose 

· Ruckelhouse: another case talking about the meaning of public use 

Categorical Rules- clear rules of what constitutes/does not constitute a taking 

1. There is no taking where the government lawfully exercises police powers to eliminate a noxious use of land (or something close to a nuisance), so long as it does not do so arbitrarily or discriminatorily.

. Why? Because no one has a right to make a nuisance of themselves 

a. Hadacheck v. Sebastian 

a. P owned a tract of land on bed of clay and built infrastructure on the land for purposes of making fine quality bricks using the clay on the land - clay was very valuable for commercial purposes

a. City of LA annexed Ps property and then enacted an ordinance prohibiting the operation of brickmaking facilities within district including Ps land - P violated ordinance

a. As long as a state’s police power is not arbitrarily exercised, it may be used to prohibit the operation of a lawful business if necessary to protect the community’s health and comfort - no reason to believe police power to regulate land use was exercised in a manner specifically intended to hurt P or business

a. The fact P had already been engaged in the business when city limits were expanded to include his land doesn’t make it arbitrary 

a. A permanent physical occupation is always a taking (which requires just compensation), regardless of public purpose or impact on the landowner.

. The occupation can be so minimal/trivial but still classified as a taking 

a. Loretto v. Teleprompter Manhattan CATV Corp. 

a. P purchased apartment and NY law says landlords must permit cable company to install facility on the roof and side of her building

a. Used to have to obtain permission but new paw prohibited interference by landlord in the installation and the acceptance of payment from company 

a. Constituted a taking, because although minor its a physical and permanent occupation of owner’s property authorized by govt

a. Requires compensation because more serious and intrusive than a restriction or temporary intrusion

a. It destroys the property owner’s opportunity to exercise 3 basic property rights:

a. 1. Can no longer exclude others from possessing or fully possess property

a. 2. Can no longer exclude others from using property and cannot make any personal non-possessory uses of it

a. 3. Cannot properly dispose of property because permanent physical occupation typically strips property of most or all its economic value 

a. A governmental mandate to relinquish specific, identifiable, and safe personal property as a condition to engage in commerce is a per se taking requiring just compensation.

. Horne v. Department of Agriculture

a. Re-watch lecture to double check rule

a. Judicial takings are conceivable if a court removes traditional property rights created by the state 

. Stop the Beach Renourishment 

. Look in conjunction with Lucas

Zoning

PUBLIC POLICY: Why do we have zoning? 

· Originally, 

1. To avoid nuisances in the first place (nuisance prevention!) 

2. Political processes to decide how land should be put to use 

3. Servitudes are too piecemeal while zoning is part of a larger plan for the community  

Rules: These cases demonstrate the Court’s acceptance that zoning is lawful Constitutional behavior 

1. If the government doesn’t have a reason that’s unreasonable or arbitrary, they can keep doing what they’re doing- zoning ordinances are constitutional, and property rights here don’t enjoy the benefits of due process. Use must be “rationally related to the legitimate public welfare” for the zoning ordinance to stand. (health, safety, morals, general welfare) 

. Village of Euclid v. Ambler Realty (generally speaking, zoning ordinances by the government is constitutional) 

. Enacted zoning ordinances - regulations created different districts based on the class of use

. Ps land was partitioned in terms of the types of uses permissible and a portion was zoned prohibiting development of industry - P argued it reduced lands value and deterred potential buyers

. Zoning ordinance is constitutional because not arbitrary or unreasonable - power to pass zoning regulations derives from police powers and constitutional (on its face) so long as doesn’t go beyond dangerous and offensive uses or aren’t connected to general welfare

. Here, Court supports zoning as lawful genuine exercise of state’s police powers because of a nuisance-prevention rationale or near-nuisances 

. Separating industrial uses from residential uses on the parcel was lawful because doing so prevented nuisances (similar to Hadacheck) 

a. A zoning ordinance constitutes an unconstitutional restriction upon private property rights if the ordinance does not bear a substantial relation to public health, safety, morals or general welfare.

. Nectow v. City of Cambridge (court gives you the example of an invalid ordinance)

. P entered into a contract to sell land to purchaser who wanted to use property for commercial purposes - Before sale consummated, city passed zoning ordinance placing 100ft strip of Ps property under residential zoning restrictions and purchaser reneged on the contract

. Unconstitutional restriction upon private property rights if ordinance does not bear substantial relation to public health, safety, morals , general welfare (govt doesn't possess unlimited authority to impinge on private property rights)

. Due to small size and proximity to industrial land so wouldn't advance public welfare

Balancing Facts and Circumstances 

1. Pennsylvania Coal v. Mahon: the first case to recognize that there may be a regulatory taking

. Regulation can maybe go too far

a. Under the police powers, the government is allowed to regulate without compensation (see Hadacheck), but when it goes too far, you must compensate the private property owner 

b. Sets the precedent that property can be suffer diminution of such magnitude to the point that the regulation effectuates a taking necessitating just compensation

c. Takeaways

c. Authority for regulatory takings

c. When a fact pattern shows economic diminution exceeds public benefit

d. P bought land with coal mine beneath surface - agreed to any risks associated with the mining beneath

e. Pennsylvania made a state law barring mining that could possible affect integrity of surface land - P brought suit against mine

f. P took on risks, so mine permitted to continue operations

g. Can exercise police powers that have incidental impact on property values, but when law causes sufficient diminution in property value, the state must take land via eminent domain and provide compensation 

h. Statute not seeking to correct public nuisance (one 1 home involved) and not intended to protect personal safety (b/c P knew risk) - doesn’t fall within govt. Police powers

a. Penn Central Transportation Company v. City of New York

. ALWAYS DEFER TO PENN CENTRAL 

a. Courts analyze whether a state regulation constitutes a taking under 3 part test:

a. The economic impact on the individual;

a. Extent of interference with reasonable, investment-backed expectations;

a. See Monsanto

a. And the character of the government action. 

a. See Horne: this case elaborates on what may constitute character of government action sufficient for a regulation to constitute a taking 

b. Landmark preservation act made grand central terminal a landmark 

c. P leased airspace above terminal for fifty years (expected $$$$ additional income) submitted proposals for building design and applied for permission to construct office building above terminal - denied

d. P said taking requiring just compensation 

e. After looking at factor test (see above) found not total diminution of property value, investment backed not affective cuz not in original investment plans, and not physical invasion - no taking requiring just compensation 

f. *when promoting health, safety and public welfare - no taking*

a. Ruckelshaus v. Monsanto

. Investment-backed expectations must be reasonable under the circumstances.

. Adds texture to Penn Central’s second element

a. Trade secrets are a form of property and are protected by the 5th amendment

b.  Public use = considering data to help subsequent applicants of pesticides

c. FIFRA regulating pesticides amended to consider other data pertaining to similar chemicals - amended again that did away with protection for trade secrets

d. P brought suit re: provision was taking without just compensation

e. Looked to penn central - if a taking has occurred, the question becomes whether the taking is for public use, and if so, whether the statute provides for just compensation 

f. Any taking of trade secret date was for a public purpose so would require just compensation - if compensated → no taking 

a. Horne v. Department of Agriculture: 

. Raisin farmers ordered by regulation to give portion of raisins to government to sell and maintain a healthy raisin market (gov kept proceeds) - One year Ps refused to give govt the raisins

a. A gov mandate to relinquish specific identifiable safe personal property as a condition on permission to engage in commerce is a per se taking requiring just compensation

b. Physical taking of personal property requires just compensation even if it reserved for the property owner a portion of the property taken (fruit of Ps labor)

c. Compare to Monsanto: While in Monsanto, trade secrets were deemed a property interest and such manufacturers of the pesticides received a valuable government benefit (a license to sell dangerous chemicals), here the Court held that selling produce in interstate commerce, while certainly subject to reasonable government regulation, is not a special governmental benefit that the government may hold hostage 

a. Lucas v. South Carolina Coastal Council

. A state regulation that completely deprives private property of all its economic value constitutes a taking w/ just compensation to the property owner, unless the economic uses aren’t in the rights the owner had in his original title when acquiring the property (unless the use was prohibited by nuisance or property law when the owner acquired the land)

a. P bought two residential beachfront lots that regulation later barred P from building any permanent habitable structures on 

b. Because total deprivation of beneficial use of property, detrimental economic effect on property owner is enough to warrant providing him with just compensation 

b. AKA: you don’t have the right to cause a nuisance- or law that was existing in the state that says you can or can’t do this (common law)

c. See Stop the Beach Renourishment to provide an example of background principles of state law 

c. To constitute a taking a property owner must show that he has a vested and future right superior to that of the state and in contravention to state law 

c. Littoral owners have property rights to accretion that gradually build up over time at the water’s edge - but when sand and sediment is placed to submerged land by the doctrine of avulsion, those rights cease to exist (P claims this constitutes a taking because it cuts off their right to future accretion)

c. State owns land submerged adjacent to littoral property and has right to fill it for public use - and if an avulsion exposes land previously submerged it continuous to belong to the state even if it prevents littoral owners from having property rights to the water’s edge

c. In this case, Florida state correctly used avulsion to supersede the littoral rights of beachfront property owners 

d. SCOTUS found that Florida state law did not establish a vested property right for beachfront property owners claiming rights to 1) receive natural accretions to their property and 2) the right to have their property contact the ocean directly 

e. Per se taking in ​Lucas: Total deprivation of economically viable use of land ​Lucas
e. Except if regulation is stopping a noxious use or regulation is necessary ​Hadacheck
e. For example: doctrine of necessity 

e. Destroy property to stop a fire example

e. Except if some economically beneficial use still exists ​Palazzolo
e. Except if original use was prevented by law in the first place ​Lucas
e. But in its own rights this is not dispositive

e. Palazzolo

f. (riparian?)

a. Palazzolo v. Rhode Island

. P became owner of plot of waterfront land designated as wetlands by a Rhode Island regulation - applied for permit to build beach club on it but was denied 

a. P said regulations were an inverse condemnation (regulatory taking) requiring just compensation

b. Landowner who acquires land after regulations take effect can still raise takings claim - claims do not become any less unreasonable because they're already in effect

c. Rhode Islands specific regulations are a taking but P could build on a portion of his land (parcel has some value) - have to look at penn central in remand

d. Property owner may challenge a regulation as a taking (under Lucas or Penn Central) if he obtained property after enactment, as long as not background principle of law 

d. In the case, the Court remanded back to trial court to assess P’s claims under Penn Central because there was arguably still some value left in the parcel

d. Such regulations do not become any less unreasonable or onerous simply because of the passage of time or title to a new owner. 

d. To hold otherwise would, in effect, allow a state to put an expiration date on the restrictions of its power in the Takings Clause.

a. First English Evangelical Lutheran Church of Glendale v. County of Los Angeles, California: 

. P began operating a campsite in an area that was later struck by a storm causing flooding and damage to buildings

a. LA made a temporary regulation of the area prohibiting anyone from placing any buildings there - P sued re: inverse condemnation

b. Compensation is available as a remedy only after the challenged ordinance is declared excessive and the govt continues to enforce the ordinance - where landowner is deprived of all use of its property, doesn't matter if its temporary or permanent → requires compensation for the period of time the landowner is deprived (invalidation of ordinance isn't enough)

a. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency

. Temporary moratorium CAN be a taking. Determine whether can be a taking by applying Penn Central balancing test 

. Note: if the moratorium continues to be extended over time, it can potentially become indefinite/permanent 

a. Put temporary moratoria on sensitive land prohibiting all development for many months - Ps sued saying unconstitutional taking without just compensation while imposed

b. If the taking had been physical a per se taking would have occurred despite temporary nature - but since it’s not and is just a temporary prohibition on economic development, need to use Penn central test (because economic loss is temporary)

c. Not a taking - it is a reasonable time frame given the extensive research being down and for public welfare 

Exactions 

Exactions analysis: 


Step 1: is there an essential nexus (logical relationship) between the regulation (permit condition) and the legitimate state interest 

· Nollan v. California Coastal Commission

· P sought permit to rebuild home - D granted with the condition that P create an easement for the public to pass over their property to get to the beach

· Said it was necessary to offset psych barriers to beach use, to protect the public’s ability to see the beach, and to prevent beach congestion

· If a permit condition serves the same legitimate police-power purpose as refusing to issue the permit altogether, the condition is not a taking if the refusal to issue the permit would not be a taking (must substantially further the stated purpose for the prohibition)

· None of the reasons for the condition are plausible explanations for imposing it

· Taking - compensation to P to create the easement


Step 2: Once an essential nexus is established, you must establish that there is rough proportionality 

· No precise mathematical calculation is required, but the city must make: some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development 

· Dolan v. City of Tigard 

· P owned property adjacent and partially on 100yr flood plain - wanted to redevelop store on part of property

· D granted her a permit to complete the redevelopment subject to conditions that required Dolan to dedicate portion to public greenway to minimize flood damage and make bike ath to reduce traffic her store size might case

· There is no proportional connection sufficient between the conditions placed and govt interest of preventing floods and reducing traffic b/c development (impact of land use)

· D hasn't shown that those additions are necessary to offset impact of Ps redevelopment

· Public greenway eradicates Ps right to exclude

· Bike path isn't sufficiently likely to reduce traffic (just speculation)


Additional consideration: do the facts indicate a monetary exaction is in play? 

1. A monetary demand must satisfy the Nollan and Dollan tests 

. Koontz v. St. Johns River Water Management District

. Koontz applied for a permit to develop a portion of his property that was zoned as wetlands. D denied the application because P refused to either (1) reduce the size of his development area and deed an easement to the government on the rest of the property, or (2) fund improvements to District-owned land several miles away.

. Doesn’t matter if condition precedent or subsequent

. Holding: Nexus standard is not met here. Taking. Can exact money and services rather than just ordering an easement

. Rule: Nexus standard applies to monetary exactions as well 

a. In a situation where a party apples for a land-use permit and the agency denies but states they are open to revisions and/or alternative proposals, analyze again under Nollan and Dolan in the same way as above

a. If an agency makes multiple demands in response to a land-use permit and at least one of the demands satisfies Nollan and Dollan, the agency satisfies the Nollan and Dollan test 

 

Taking of Wide Areas – So long as the Eminent Domain zone passes the Strict Scrutiny Test, the govt may be allowed to take as large an area as necessary, even if that includes non-decrepit property (Berman v. Parker)

Exam Tips from a friend who took Peth: 

· Peth covers every topic

· Midterm material covered

· Not a racehorse, know the rules, good analysis, get in deep with the facts 

· Peth isn’t about the unnecessary stuff 

· Be consistent with your headings

Questions:

Can a finder still lay claim to found property despite a trivial trespass? And if so, what would that look like? (citing Favorite v. Miller).

First English Evangelical Lutheran Church of Glendale v. County of LA

Ø  Arguing the regulations has denied all use of the church  taking requiring just compensation

Ø  Inverse condemnation  regulation taking the value of the use of land 

Ø  Trial ct. strikes the argument that the ordinance has denied all use of the church from the complaint

§  Because immaterial and irrelevant and have no barring on a cause of action

·      In CA cant bring an inverse condemnation taking suit based on a regulation having worked a taking 

¨     Why?

Ø  Maybe because its temporary  no actual taking/ambiguity at that particular point

Ø  Courts want to protect land use planners, and be a financial burden

§  “in combination, the need for preserving a degree of freedom in the land-use planning function, and the inhibiting financial force which inheres in the inverse condemnation remedy, persuade us that on balance mandamus or declaratory relief rather than inverse condemnation is the appropriate relief under the circumstances”

Ø  Constitution requires that takings be compensated 

§  invalidation of the ordinance or its successor ordinance after this period of time, though converting the taking into a “temporary” one, is not a sufficient remedy to meet the demands of the Just compensation clause”

Ø  court found that you can have an inverse condemnation that constitutes a taking requiring just compensation 


Temporary regulatory taking can require just compensation

Property Cases 

Introduction and Theories of Property

Pierson v. Post: (tested on midterm)

· Possession of wild animals is only acquired by depriving it of its natural liberty. 

· To gain dominion over wild animals pursuit does nothing to make it your property to rule otherwise would upend society in terms of claiming animals as property. 

John Locke (Two Treatises of Government): 

· Natural divine right interpretation of property. Every man has property in his body and therefore the labor of his body and work of his hands is also his property.  Anything a man labors to annex from the common rights of others he may have dominion in. 

William Blackstone (Commentaries on the Laws of England): 

· Continuation of natural rights. Whoever first acquired property has right to use it and maintains that possession so long as he uses it. The evolution to agrarian societies and the more permanent occupancy that came with it necessitated more permanent property rights. Property is necessary to give incentive to anyone to actually till the land with guarantee that it will be protected. Property is a foundational aspect of society.

Harold Demsetz (Toward a Theory of Property Rights): 

· Provided an economic theory of property rights. Property rights are mechanisms to internalize externalities. Property rights arise when it becomes economical to internalize externalities (when benefits outweigh costs of internalization). Externality is the external effect of resource use. Demsetz criticizes communal ownership (“tragedy of the commons”) and the issues that arise (holdouts and free riders) he also was influential in analyzing how private ownership reduces the transaction costs of interactions by the right to exclude in private ownership as well as the reducing of transactions to only the relevant parties. 

Jeremy Bentham (Utilitarianism) 

· Father of Utilitarian thinking. “Sole object of government is the greatest happiness for the greatest number of the commons.” Property is a creature of the law, a human construction in contrast to Blackstone/Locke natural rights argument.

Michael A. Heller & Rebecca Eisenberg (Can Patents Deter Innovation? The Anticommons in Biomedical Research): 

· Scientific article describing possible “tragedy of the anti-commons” when there is a proliferation of intellectual property rights in biomedical research. Society suffers in lack of access to invention in biomedical research because over privatization on both upstream and downstream areas. 

James Krier (Evolutionary Theory and the Origin of Property Rights): 

· Criticism of Demsetz for failing to explore the origin of property rights. Provides dual theory of property as arising naturally (rejecting Bentham’s theory as well) of unintended consequences “Invisible Hand” and Intentional design. He proposes a mixed theory of the natural selection or inclusive fitness theory of Invisible hand starting when property rights are simple and resources are abundant and transforming into an intentionally designed right to cope with the evolving complexity of society. 

Smith (Inheritance of Wealth as Human Kin Investment) 

·  

· Scientific paper analyzing wealth distribution in line with the inclusive fitness theory. It validates the theory of inclusive fitness in finding testators distributing wealth in accordance to theory of reproductive success (giving to spouse than children than parents than siblings) it also proves a sub theory that wealthy individuals give more to males while poorer individuals give more to females in association with the risk reward benefit of reproducing (woman more likely to have offspring but men more likely to have more offspring but with added risk of potentially having no offspring). 

Massachusetts Uniform Probate Code 

· Code of Massachusetts for line of succession when no will in place. Falls in the same line as the inclusive fitness theory established in previous paper showing how sometime our laws are reflective of evolutionary instincts.

Intangible Things 

Ins v. AP: 

· As a common law rule, where a party appropriates news gathered by another party for profit such that it constitutes unfair competition, a quasi-property right exists for the gathering party; “quasi property” is that which performs a social benefit, thus giving the creator or compiler restricted ownership against competitors. (INS).

Cheney Bros v. Doris Silk: 

· Where there is no legally identified property right, a person’s property is limited to the chattels, or physical aspects, which embody the invention. 

Copyright

Feist v. Rural: 

· Copyrightable works require a) a minimum degree of creativity and b) must be independently created 

· Facts alone are not copyrightable, but compilation of facts can be so long as they contain originality 

Baker v. Selden: 

· Rule: Discovery of an art or manufacture is the subject matter of patents not copyright. 

· Reasoning: There is a much lower bar to obtaining a copyright compared to a patent. If P wanted exclusive right to the system the book described he would’ve needed to patent the system not copyright the book. 

· The copyright of an explanatory book does not exclusive rights to the art (ideas) being explained

Morrissey v. Proctor & Gamble Co: 

· Where an idea and its expression are inseparable, there is no copyrightable expression —that is, the idea can effectively be expressed in only a few ways—copyright protection will yield to the principle that ideas may not be monopolized.

Brandir Int’l v. Cascade Pacific Lumber: 

· If the utilitarian and aesthetic function are inseparable, then there is no copyright protection

· Denicola test 

Arnstein v. Porter: 

· Copyright infringement requires: 

· 1) Defendant copied Plaintiff’s copyright 

· 2) Copying went so far as to constitute improper appropriation 

· If a party seeks summary judgement against copyright infringement, if the similarities are enough that if there is proof of access, the jury may infer that the similarities are more than mere coincidence. So, summary judgement would not be proper since there is still question that there was potential access to the copyrighted works 

Nichols v. Universal Pictures: 

· Copyright does not protect mere abstractions or ideas. 

· The amount of detail that is being copied

· E.g archetypes and generalized plots are not copyrightable

Harper & Row Publishers, Inc v. Nations Enterprises 

· Gives us four factor fair use tst:

1. The purpose and character of the use 

· Is it transformative (something new, comment, criticism, parody) 

· Is it commercial (as opposed to education or nonprofit) 

➢   If it’s for commercial nature, almost never fair use

0. The nature of the copyrighted work 

0. Is the work published or unpublished 

0. Is the secondary use copying fact or idea material from a scholarly or factual work?

1. The amount and substantiality of the portion taken

1. How much is taken, how much of secondary source is appropriated material

1. How substantial is what is taken?

1. Did “fair user” take only what was necessary, or much more than that?

2. The effect of the use upon the potential market or value of the copyrighted work (Harper v. Row)

2. Does the secondary use damage the literal or derivative markets for the copyright holder ?

2. Does the appropriating work substitute in the market for the original? 

➢   “To negate fair use, one need only show that if the challenged use should become widespread, it would adversely affect the potential market” (Harper)
Bill Graham Archives v. Dorling Kindersley Publishing: 

· In a fair-use analysis, a work is transformative if it adds something new, with a further purpose or different character, altering the original work with new expression, meaning, or message.

· if a copyrighted work is used in a biographical or historical work, the use is transformative because it provides a new purpose for the work.

· If transformative, the weight of the second, third, and fourth elements will favor a fair-use finding

Patent

Diamond v. Chakrabarty: 

· A non-naturally occurring manufacture or composition of matter is patentable IF it is the product of human ingenuity and has the potential for significant utility. (aka is new and useful)

Parke Davis & Co. v. H.K. Mulford Co: 

· A product can be patented if the applicant simply separates it from its surrounding materials and the product remains unchanged, so long as it is used by mankind for a new purpose. 

Diamond v. Diehr: 

· A new process that incorporates an abstract idea/law of nature is patentable as a whole process even though the laws of nature in the abstract are not patentable

· A process is a mode of treatment of certain materials to produce a given result. It is an act, or a series of acts, performed upon the subject-matter to be transformed and reduced to a different state or thing. If new and useful, it is just as patentable as a piece of machinery. 

Madey v. Duke University 

· The very limited experimental use defense to patent infringement only applies to acts taken for amusement, to satisfy idle curiosity, or strictly for philosophical inquiry and not applicable when the act is intended to further the infringer’s legitimate business interests, regardless of whether the entity is for-profit or non-profit.

Trade Secrets 

Metallurgical Industry Inc v. Fourtek: 

· Trade Secret Misappropriation: 

· 𝜋 possessed a trade secret 

· Δ’s are using trade secret in breach of an agreement, confidence, or duty, or as a result of discovery by improper means 

E.I. du Pont deNemours & Co v. Christopher: 

· Improper means rule:

· The discovery of trade secrets by any improper means is wrongful and constitutes a cause of action. Trade secrets may be discovered through reverse engineering, research, and other proper means. However, if the owner of the trade secret is taking reasonable precautions to protect it, obtaining the trade secret in a manner, like the Christopher's did in DuPont, is improper. Improper means fall below the generally accepted standards of commercial morality and reasonable conduct. 

· One of the broadly stated policies behind trade secret law is “the maintenance of standards of commercial ethics.” A complete catalogue of improper means is not possible

Smith v. Dravo Corp: 

· When acquiring a trade secret in either expressed or implied confidence, the defendant cannot abuse that trust and, in turn, the trade secret. 

· When secrets are disclosed in confidence for a limited understood purpose the burden to maintain that secrecy that is implied in the relationship and violating it can constitute improper means of acquiring a trade secret. 

Kadant Inc. v. Seeley Machine, Inc: 

· Rule: An inference of misappropriation is not sufficient. Also trade secret protection is voided after release to market in regards to reverse engineering. 

· Reasoning: It is a dispute of fact over how long it would take to reverse engineer the designs and this is P’s only evidence of misappropriation, not enough evidence to sustain allegations. 

· Policy: To hold otherwise would allow any business to allege misappropriation where reverse engineering could very well be the legal way secret was obtained. 

Land

2021_01_20, Class 16, Land: Some Subject Matter

Hinman v. Pacific Air Transport

· Any use of such air or space by others which is injurious to his land, or which constitutes an actual interference w/ his possession or his beneficial use thereof, would be a trespass for which he would have remedy. 

Strain v. Green

·  Elements of a fixture: 

· (1) Actual annexation to the realty, or something appurtenant thereto 

· (2) application to the use or purpose to which that part of the realty with which it is connected is appropriated 

· (3) the intention of the party making the annexation to make a permanent accession to the freehold. 

Producers Lumber & Supply v. Olney Bldg. Corp.

· When someone makes permanent improvements upon another’s land under a good faith belief that the land is his, he may be granted equitable relief.

· Under no circumstances is an improver authorized to go onto the land of another, without his knowledge or consent, and demolish the improvements he mistakenly made, and if he does so he commits waste and can be required to pay the landowner for such waste.

Nebraska v. Iowa

· Accretion is when there is a gradual change of the body of water and the boundary remains the water way. Avulsion is a sudden rapid change of the channel of water and the boundary stays where it previously was in relation to the change.

· Riparian rights are a way of allocating water among those who possess land on its path.

2021_01_25, Class 17, Rights of Owners

Jacque v. Steenberg Homes, Inc.

· The law recognizes actual  harm in every trespass to land whether or not

· compensatory damages are awarded because a legal right to exclude is involved

· Punitive damages can be awarded for trespass in order to (1) deter the conduct and (2) protect the legal right to exclude. 

Baker v. Howard County Hunt

· Foxes get no break; it’s open season on those fuckers 

· The equitable remedy of injunction is appropriate where the trespass is likely to be repeated without it and there is no adequate remedy at law. 

2021_01_27, Class 18, Rights of Nonowners/Public

Ploof v. Putnam

· Necessity, resulting from uncontrollable occurrences threatening people or property, justifies entry upon land and interferences with personal property that would otherwise have been considered trespasses.

· Doctrine of Necessity 

· A property-owners right to exclude others can be overridden where an emergency (or act of god) puts someone else's property, or their life, at risk.

McConico v. Singleton: 

· There is no trespass where a person does no actual damage upon entering unenclosed and uncultivated lands, especially when those lands serve a social purpose.

· Possible exception to Jacque

State v. Shack

· There can be no trespass where a person enters land to aid another who cannot obtain that aid otherwise, assuming said person causes no harm to the landowner.

· Applies to non government members

· Property serves human values. Title to real property cannot include dominion over the destiny of persons. One should so use his property so as not to injure the rights of others. 

Uston v. Resorts Int’l Hotel, Inc.

· Individuals have the right to reasonable access of a public property. Public landowners cannot discriminate arbitrarily or discriminatorily.

· Examples of reasonable rights to exclude are: disrupting regular operations, threatening security, or disorderly or otherwise dangerous conduct

2021_02_01, Class 19, Adverse Possession: More Rights of Nonowners/Public

Example Adverse Possession Statute

· Action to recover real property. No action for the recovery of real property, or for the recovery of the possession thereof shall be maintained unless it appears the plaintiff, his ancestor, predecessor, or grantor was seized or possessed of the premises in question within ten (10) years before the commencement of such action; but if a person entitled to bring such an action at the time of such cause of action accrues (when trespass occurs) is within the age of minority, of unsound mind or imprisoned such person may bring such action after a period of ten years and within five years after such disability may cease

Marengo Cave Co. v Ross

· To satisfy  possession, must be visible and open to the common observer so that the owner or his agent on visiting the premises might readily see that the owner’s rights are being invaded.

Jarvis v. Gillespie

· Continuous possession does not require constant physical presence. The continuity of possession is evaluated based on the nature and condition of the premises. Third, the court said that hostile possession simply means “the adverse possessor intends to claim the land and treat it as his own.”

· General Rule: you cannot adversely possess state owned land. Land which is owned by a municipality is presumed to be given to a public use (VA statute)

· However this can be rebutted by demonstrating that the town abandoned any plans for the land. (p.295)

· Evidence to be considered: reasons why property was acquired by the town, uses the town has made of the property since acquisition, and whether the town manifested an intention to use the property in the future. 

2021_02_03, Class 20, Adverse Possession

Mannillo v. Gorski

· There is no presumption of knowledge from a minimal encroachment along a common boundary. Possession is open and notorious ONLY where the true owner has actual knowledge

Howard v. Kunto

· Rule 1: “Continuous” doesn’t mean literal continuous occupation of a property, but that the possessor used the property continuously as an owner would. (e.g., use a summer beach house in the summers). 

·  Continuity of possession may be established although the land is used regularly for only a certain period (i.e. land is occupied when it is capable of use).

· Rule 2: The current and previous owner of a property that is adversely possessed do not need to be in privity in order for the current owner to be able to tack his time living on the property to those of the previous owners to qualify for the statutory time limit establishing adverse possession.

· Tacking is permitted when the two parties are in privity, or have voluntarily transferred title.

vii.2021_02_8/10, Class 21/22, Implied Easements & Prescription: Rights of Nonowners/Public

Servitudes - nonpossessory interests in land. 

 

Easement – right to use land of another (dominant tenement/servient tenement). Usually formed by agreement, can be implied by law or prescriptive like adverse possession.

 

American Real Covenants – Tends to be a restrictive servitude on how you can’t use your property (single family homes) based in theory of damages. 

 

Equitable Servitude – Tends to restrictive servitude on how you can use your property, based on theory of equity.

Schwab v. Timmons

· The owner of landlocked property cannot claim an easement by necessity or implication if the owner has conveyed away public-road access.

Holbrook v. Taylor

· Equitable Estoppel (Irrevocable Licenses)

· A license is irrevocable if equitable estoppel operates to make it so. If a licensor grants a license on which the licensee reasonably relies to make substantial improvements to property, equity requires that the licensor be estopped from revoking the license 

Fischer v. Grinsbergs

· ELEMENTS OF A PRESCRIPTIVE EASEMENT

· Actual adverse use (not permissive) 

· Open and notorious (reasonably visible)

· Hostile (claimant acted as owner)

· Continuous and uninterrupted for statutory period

· In order to avoid acquisition of an easement, the owner of a servient estate has the burden of rebutting the prescriptive right by showing that the use was permissive. 

· Where there is continuous use for the statutory period and reasonably visible use, the previous owners must rebut the presumption that the use was hostile (i.e. must show that the use was permissive).

Interior Trails Preservation Coalition v. Swopes

· To have a public prescriptive easement the claimant must show (1) that the public use was continuous and uninterrupted for same 10 year period that applies to adverse possession (2) the claimant (public) acted as owner not merely as having permissive use and (3) the public use was reasonably visible to record owner. 

· Show the public used it, not necessarily the company claiming prescriptive easement

viii.2021_02_15, Class 23, Nuisance: More Rights of Nonowners

Adams v. Cleveland Cliffs Iron Co.

· To prove nuisance a plaintiff must show significant harm resulting from the defendant’s unreasonable interference with the use or enjoyment of the property. 

· Dust, noise, and vibrations are not tangible are not tangible,therefore not actionable in trespass

· How the court sees the difference between Nuisance and Trespass 

· Trespass → right to exclude→ tangible invasion 

· Nuisance → right to quiet enjoyment → intangible

Hendricks v. Stalnaker

· This case expands on the elements of nuisance and defining unreasonable interference 

· Rule: A court must weigh the landowners’ interests when determining whether an intentional interference with the enjoyment of land is unreasonable

· The unrbalancingeasonableness of an intentional interference must be determined by a  of the landowners' interests. 

· An interference is unreasonable when the gravity of the harm outweighs the social value of the activity alleged to cause the harm

· Non-trespassory, intentional interference w/ the use and enjoyment, substantial interference, unreasonable, results in significant harm to the property rights of the landowner claiming of the interference of use and enjoyment 

Arkansas Release Guidance Found. v. Needler

· A nuisance includes property disturbing the peaceful, quiet, and undisturbed use and enjoyment of nearby property.

· The Court held that a halfway house, or a home for parolees and prisoners, was a private nuisance because evidence established diminution in nearby property values in addition to fear and apprehension on the part of local residents.

ix. 2021_02_17, Class 24, Remedies for Nuisance

Estancias Dallas Corp. v Schultz: 

· (1)   In determining if an injunction is appropriate, a court will balance the equities for each party, or weigh the injury to the D/public if the injunction were granted against the injury to the P if the injunction were to be denied. 

· Harm to plaintiff if no injunction

· Harm to defendant + harm to public if injunction

· Public policy

· Likelihood of success on the merits

Boomer v. Atlantic Cement Co.

· Decides to issue conditional injunction on company to pay out permanent damages to plaintiffs ($185k) which is effectively buying a servitude on the plaintiff’s land. 

· Permanent damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm.

x. 2021_02_22, Class 25, Additional Rights

Pocono Springs Civic Assoc. v. Mackenzie: 

· Title to real property cannot be abandoned.

· How can one rid themselves of title of real property?

· Allow adverse possession

· Transfer title

· Strategic corporation and allow real estate to be recovered

Eyerman v. Mercantile Trust Co.

· A previous landowner cannot compel a successor to do that which is against public policy.


· The term ‘public policy’ cannot be comprehensively defined in specific terms but the phrase ‘against public policy’ has been characterized as that which conflicts with the morals of the time and contravenes any established interest of society.

· Well-ordered society cannot tolerate the waste and destruction of resources when such acts directly affect important interests of other members of that society. 

Moveables

i. 2021_02_24, Class 26, Subject Matter, Rights of Owners and Possessors

Armory v. Delamirie

· The finder first in time prevails against all subsequent finders. Finder has rights to the property against all others except the owner.

Favorite v. Miller

· Court categorizes chattels as being lost, abandoned, or mislaid. Lost and abandoned property the finder prevails but if the property is mislaid the owner of the land will prevail. Lost property involves involuntary parting with no intent to part. Abandonment is voluntary relinquishment of property, which is intent to part with possession. Mislaid is intentionally placing something but forgetting where you put it. Court finds that because the defendant knowingly trespassed on plaintiff’s land and the object was embedded in the ground he has no possessory rights to it. 

· Embedded: 

· Only treasure trove may be embedded and not belong to owner of land in which it is embedded on

Benjamin v. Linder Aviation, Inc.

· Mislaid property belongs to the owner of the premises upon which the property is found, against all BUT the true owner 

· Court adds Treasure Trove as a category of property but finds it not applicable because money is not old enough (original owner needs to be deceased). 

ii. 2021_03_08, Class 27, Rights of Owners, Rights of Others

UCC §§ 2-403, 1-201

· § 2-403 Power to Transfer; Good Faith Purchase of Goods; “Entrusting”

(1)  A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires only to the extent of the interest purchased. A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though:

A. The transferor was deceived as to the identity of the purchaser

B. The delivery was in exchange for a check which is later dishonored 

C. It was agreed that the transaction was to be a “cash sale” 

D. The delivery was procured through fraud punishable as larcenous under the criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him the power to transfer all rights of the entruster to a buyer in ordinary course of business

(3) Entrusting includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor’s disposition of the goods have been such as to be larcenous under criminal law 

§ 1-201 General Definitions

· (9) Buyer in ordinary course of business – means a person that buys goods in good faith without knowledge that the sale violates the rights of another person in the goods and in the ordinary course from a person other than a pawnbroker in the business of selling goods of that kind. A person buys goods in the ordinary course if the sale to the person comports with the usual or customary practices in kind of business in which the seller is engaged or with the seller’s own usual customary practices 

· (20) Good faith- except as otherwise provided in article 5, means honesty in fact and observance of reasonable commercial standards of fair dealing. 

Kotis v. Nowlin Jewelry, Inc: 

· A purchaser can obtain voidable title even if the delivery was procured through fraud or other voidable means; Such purchaser must be a good faith purchaser 

· The test for a good faith purchaser is the actual belief of the party and not the reasonableness of that belief unless the trier of fact can show that there is substantial evidence to support that it was not in good faith. 

· Ex. 

· The Court found that Sitton had received the watch through a voluntary, though fraudulent, transfer from Nowlin's and thus obtained the watch through a transaction of purchase and had voidable title 

· However, Kotis's claim for the watch is overruled because he was not a good faith purchaser 

O’Keeffe v. Snyder: 

· Court holds 4 ways to interpret replevin regarding statute of limitations: (1) strict application of SOL (2) Apply elements of adverse possession (3) the discovery rule (4) NY rule SOL does not run until there is a demand for return and refusal. 

· Court applies the discovery rule which is SOL will not accrue until the injured party discovers or by exercise of reasonable diligence and intelligence should have discovered facts which form the basis for the cause of action. 

Porter v Wertz: 

iii. 2021_03_10, Class 28, Rights of Owners, Rights of Others

Allen v. Hyatt Regency—Nashville Hotel

· A bailment relationship is implied between a parking garage and a customer where the customer has a reasonable expectation that the parking garage will keep the car safe

· When a bailment for hire has been created and upon proof of non-delivery, bailor is entitled to the statutory presumption of negligence provided. .

Wetherbee v. Green

· Court rules for the doctrine of accession you need to have acted in good faith and that to determine the relative values of the original and transferred item (lumber v. woven baskets). If the value of the transferred item is relatively significantly higher than the original the convertor is entitled to possession. 

Moore v. Regents of the Univ. of California

· A plaintiff must establish an actual interference with his ownership or right of possession 

· A plaintiff who has neither title nor possession cannot maintain an action for conversion

· No property rights in cells, therefore no conversion 

· Policy concerns regarding extending conversion to cells 

Entitlement Property

i. 2021_03_15, Class 29, Entitlement Property

Goldberg v Kelly

· Once a legislature confers a property interest, it may not constitutionally authorize the deprivation of such interest without appropriate procedural safeguards

· Welfare entitlements are a property interest

· A pre-termination evidentiary hearing is required before welfare benefits are

·  discontinued

Board of Regents v. Roth

· If you meet the requirements for conditional benefits and the administrator has to give it you without discretion, then you have a property interest that is entitled to due process (conditional entitlement) 

· To the extent that you only property interests in what you’re promised

ii. 2021_03_17, Class 30, Entitlement Property

Mathews v. Eldridge

· A pre-termination evidentiary hearing NOT required before disability benefits are discontinued

· Due Process Balancing Test:

· 1) Private interest that will be affected

· 2) Risk of erroneous deprivation & value of additional or substitute safeguards

· 3) Government interest

· Fiscal and administrative burdens

Cleveland Bd of Educ. v Loudermill

· Same inquiry as in Matthews 

· General Rule: You are entitled to notice and an opportunity to respond prior to termination but your opportunity to respond varies based on the Matthews balancing test and may not be an evidentiary hearing in person in certain cases 

· Something less than a full evidentiary hearing, such as simply being given oral or written notice of the proposed employment action, an explanation of the employer’s evidence, and an opportunity to present, orally or in writing, the employee’s side of the story and the reasons why the employment action should not be taken.

TAKINGS

a. 2021_03_22, Class 31, Public Use

Kelo v. City of New London: 

· Legitimate public uses or purposes include promoting economic development and increasing tax revenue/making the city more attractive/creating jobs 

· Majority Opinion: public use means a public purpose

· rational basis review (rationally related to some reasonable public purpose); very deferential to the legislature

· Kennedy (Concurrence): public use means a meaningful rational basis aka Kennedy thiks some facts will require the Court to scrutinize more than just rational basis review 

· if the facts are fishy, then the courts have power to scrutinize more; majority standard was too

· Court should look at:

· Whether the procedures employed are so prone to abuse

· Whether the purported public benefits are so trivial or implausible

· Whether the private beneficiaries of the takings were known at the time the plan was developed

· O’Connor (Dissent): traditional definition of public use; categorical approach (only three uses)

· Government ownership: transfer private property to public ownership

·  E.g. schools, roads

· Common carrier: transfer private property to common carriers who make it available for public use e.g. trains, stadium

· Removal of serious public harm:

· D.C. slums ​Berman

· Hawaiian feudal lands ​Midkiff

· Thomas (Dissent): (1) government ownership and (2) common carrier are the only valid uses

Hawaii Housing Authority v. Midkiff: 

· Court further interpreted public use as the equivalent of public purpose 

· Once the government identifies a legitimate state interest or purpose, it has the power to take private property if taking the property is rationally related to the furtherance of the legitimate purpose, so long as the interests identified are within the police power 

Berman v. Parker

· Takings to alleviate a public harm will meet the public use requirement in the use of eminent domain.

· Public use often defined as: making the community healthy, spacious, aesthetically pleasing, clean, sanitary, and well-balanced 

· Court ruled that a government’s taking and transferring private property to private third parties as part of an urban development project of a blighted area of DC, was a constitutional means to effect a public use, even though Berman’s property was not itself blighted 

· Community redevelopment programs need not be on a piece by piece basis 

b. 2021_03_24, Class 32, Categorical Rules

Loretto v. Teleprompter Manhattan CATV Corp: 

· Categorical or per se taking = where the government has created a permanent physical invasion without regard to the public interests it may serve, how minimal the intrusion is, or the economic impact on the owner 

Hadacheck v. Sebastian

· Inability for P to use his land for brick making is a 92% diminution in value but court finds no taking because ordinance is to prevent nuisance or at least noxious use which is a justified exercise of police power. Framed as a public harm a regulation does not constitute a taking particularly as it is applied to everyone uniformly however framed as a public benefit (clean air) can be an issue which creates the stupid staffer framing issue for justification of legislation. 

·  

c. 2021_03_29, Class 33, Zoning, and Balancing Facts and Circumstances I

Village of Euclid, Ohio et. al., v. Ambler Realty Co.

·  If the government doesn’t have a reason that’s unreasonable or arbitrary, they can keep doing what they’re doing- zoning ordinances are constitutional, and property rights here don’t enjoy the benefits of due process

· Use must be “rationally related to the legitimate public welfare” for the zoning ordinance to stand. (health, safety, morals, general welfare)  

· Ambler Realty Co. (P) owned land in village of Euclid (D), which enacted zoning ordinances that created districts based on class of use. P alleged that D did not allow P’s land to progress development of industry and P brought suit against D arguing that zoning ordinances significantly reduced property value. 

Nectow v. City of Cambridge et. al.

· A zoning ordinance constitutes an unconstitutional restriction upon private property rights if the ordinance does not bear a substantial relation to public health, safety, morals or general welfare.

· π entered into contract with a buyer to buy his property. Before the sale occurred ∆ passed new residential zoning restrictions that put 100ft of π's land in the zone. As a result, the buyer backed out. ∆ sued π for injunction to allow the buyer to build anything on the property irrespective of the ordinance. The court held  A valid exercise of governmental authority must bear a substantial relation to public health, safety, morals or the general welfare. Due to its small size and proximity to industrial land uses, the tract of ∆'s land falling within the residential zoning district would have little value for the limited purposes allowed by the ordinance. 

Pennsylvania Coal v. Mahon

· First case to recognize the possibility of regulatory takings

· Why? 

· Because while the general rule is that property may be regulated to a certain extent, if the regulation goes too far it will be recognized as a taking.

·  If a regulation destroys almost all the value of the property in a manner unjustified by sufficient public interest, it is a taking and requires just compensation. 

· Diminution of value

d. 2021_03_31, Class 34, Balancing Facts and Circumstances II

Penn Central Transportation Co. v. City of New York: 

· Penn Central “ad hoc factual inquiry” test to assess whether a regulation has gone “too far” 

· 1) character of the government action 

· 2) economic impact of the regulation on the landowner 

· 3) extent to which the regulation has interfered with the landowner’s distinct investment backed expectations 

· Courts consider the rights in the parcel as a whole

· Taking analysis does NOT divide a single parcel into segments and determine whether the rights in a particular segment have been entirely abrogated

Ruckelshaus v. Monsanto Co.

· Monsanto contests that the sharing of pesticide data by EPA consists of trade secret infringement and a taking. Holds that trade secrets are property that can be taken, legislation implemented by EPA satisfied rational basis tests for public use and that when the regulation spelled out use of data it made Monsanto investment backed expectations of how to use its data unreasonable. 

· Investment backed expectations must reasonable under the circumstances

e. 2021_04_05, Class 35, Total Takings, Another Categorical Rule

Lucas v. South Carolina Coastal Council: 

· A state regulation that completely deprives private property of all its economic value constitutes a taking w/ just compensation to the property owner, unless the economic uses aren’t in the rights the owner had in his original title when acquiring the property (unless the use was prohibited by nuisance or property law when the owner acquired the land)

· Must assess whether the proscribed use interests were already unlawful due to: 

· a) background principles of state law of property 

· b) nuisance already placed upon land ownership 

Palazzolo v. Rhode Island: 

· All economically beneficial use was NOT deprived

· Evidence that the plaintiff had $200,000 in development value remaining

· Property owner may challenge a regulation as a taking (under Lucas or Penn Central) if he obtained property after enactment, as long as not background principle of law 

2021_04_12, Class 36, Temporary Takings

First English Evangelical Lutheran Church of Glendale v. County of Los Angeles

· Court in First English addressed only whether compensation is owed for a temporary regulatory taking 

Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency

· Moratorium on building off Lake Tahoe is not a total taking under Lucas precedent because it is temporary. Temporary regulations restricting use do not constitute total takings. 

· Penn Central analysis is needed 

· Temporary moratorium on development imposed for the purpose of developing a comprehensive land-use plan is not a taking 

·  An interest in real property Is defined by the metes and bounds that describe its geographic dimensions and the term of years that describes the temporal aspect of the owner’s interest – both dimensions must be considered if the interest is to be viewed in its entirety 

· A permanent deprivation of the owner’s use of the entire area is a taking of “the parcel as a whole” whereas a temporary restriction that merely causes a diminution in value is not

·  A fee simple estate cannot be rendered valueless by a temporary prohibition on economic use, because the property will recover value as soon as the prohibition is lifted

2021_04_13, Class 37, Exactions

Nollan v. California Coastal Commission

· Introduction to Exactions: municipalities placing conditions on developers before granting land-use permit 

· Essential Nexus: A permit condition effects a taking if there is NOT an essential nexus

· (logical connection) between the permit condition and the legitimate state interest

Dollan v. City of Tigard: 

· There must be a ​rough proportionality​ between ​the public benefit of the permit condition​ and ​the public harm caused by the development​. The city needs to show an individualized determination (evidence) that the condition and the alleviated harm are connected.

 

Koontz v. St. Johns River Water Management District: 

· Court expanded the reach to off-site money exactions in Koontz 

· Court held that the State could not escape the requirements of law of exactions by requiring off-site money exactions intended to improve government-owned property away from the site. Were it otherwise, the law of exactions would be toothless and effectively overruled 

h. 2021_04_19, Class 38, Recent Developments in Takings

Horne v. Department of Agriculture

· This case elaborates on what may constitute character of government action sufficient for a regulation to constitute a taking 

Stop the Beach Renourishment, Inc. v. Fla. Department of Environmental Protection

· In this case, Florida state correctly used evulsion to supersede the littoral rights of beachfront property owners 

· SCOTUS found that Florida state law did not establish a vested property right for beachfront property owners claiming rights to 1) receive natural accretions to their property and 2) the right to have their property contact the ocean directly 

