· Basics
· §760 Community property: 
· all property, real or personal, wherever situated, acquired by a married person during marriage while domiciled in this state
· §770 Separate property: 
·  all property owned before marriage
· All acquired after marriage by gift, bequest, devise, or descent
· Rents/issues/profits of separate property are also separate property
· Comingled funds are considered gifts to the community
· $ from comingled accounts .˙. = community property
· Characterizing property:
· Based on funds, not title or intent
· In re Marriage of Bramet: earnings are what matter when characterizing 
· Transmutation
· Definition
· transferring/changing property from one category to another
· Pre-1985
· Too easy!
· Done by convo or conduct
· Intent of spouse whose interest was affected controlled
· Post-1985
· Very difficult
· §852(a): there must be an express declaration in writing by the spouse whose interest in the prop is adversely affected
· Date of alleged transmutation, not of property acquisition
· Estate of MacDonald:
· [image: ] "express declaration" requirement of statute = must contain language which expressly states that the characterization of ownership of the property is being changed
· Court is looking for magic words like "transmute"
· The statute precludes the intro of extrinsic evidence to supplement the words in the doc.
· Gift Exception:
· Gifts are excluded from the express requirement
· No writing needed to transmute
· 3 requirements to be a gift:
· A gift between spouses of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature
· Cars don't count!
· That is used solely or principally by the spouse to whom the gift is made
· That is not substantial in value taking into consideration the circumstances of the marriage
· Commingled or otherwise combined exception
· §852d: nothing in this section affects the law governing characterization of property in which separate and common property are commingled or otherwise combined
· Commingled: separate and community funds being deposited into one (bank) account
· Combined: not totally clear yet
· Separate and community funds used to purchase an asset & take the title in joint form
· §2581 then controls
· Still then presumed community property for division purposes
· Wills
· §853: in some cases, a statement in a will can affect transmutation 
· Not admissible as evidence before death
· Presumptions and Apportionment
· General community property presumption
· Property acquired during marriage is presumed to be community property
· Burden of proof to rebut the presumption: preponderance of the evidence
· Lynam v. Vorwerk
· The presumption encompasses property possessed during marriage too
· Maybe not with short marriages though... It'd be easier to show funds were separate from before the marriage
· Title in 1 spouses name?
· Presumption still applies
· Title in 1 name ≠ separate property
· Funds control
· Apportionment
· Some separate funds + some community funds to purchase something
· Presumed community property
· Separate funder can partially rebut
· SP proponent entitled to money directly proportional to the contribution toward purchase price
· Increase in value is also apportioned according to the proportions of the contributions to the original price
· Married woman's special presumption (§803, super rare)
· If property was acquired prior to 1/1/75 by a married woman in an instrument in writing, it is presumed her separate property
· Rebutted not by funds but instead by husband's intentions
· Joint Titles
· Joint title property includes
· Joint tenancy
· Tenants in common
· Community property
· When property is held in joint title, ownership isn't based only on funds
· Post- 1984
· §2581: All joint tenancy property acquired during marriage is presumed community property at divorce
· Rebut the presumption?
· Not with funds
· Only by a later agreement between the spouses
· Property acquired in joint tenancy, a later written agreement can rebut the presumption
· Prop acquired pre-1984: oral agreement can rebut the presumption
· 1987: the legislature amended the § to include all joint titles
· Community property deeds are presumed community property and can be rebutted only by written agreement, unless acquired pre-1987, then oral agreements suffice
· Marriage of Lafkas (2015)
· Spouse placing separate property in joint title must fulfill §852 transmutation requirements before §2581 joint title presumption applies
· Reimbursement §2640
· Pre-1984
· [image: ] In Re Marriage of Lucas (1980)
· Separate property used to fund JT property is considered a gift to the community and therefore is not reimbursable without written agreement to that effect
· This sparked anti-Lucas legislation to allow for reimbursement
· Post-1984
· §2640(b): contributions to the acquisition of joint-tenancy property sourced from separate property funds can be reimbursed
· Without interest or adjustment for change in value 
· 2-step analysis for reimbursement:
· Characterization of property
· Look only to title and agreements
· Must be characterized as community property to move onto step 2
· Remedy for separate property contributor 
· Do separate funds create reimbursement need?
· Reimbursement for "contributions to the acquisition of property" includes
· Down payments
· Payments for improvements
· Pre 1975: when H uses community property to improve his own property, the community is entitled to reimbursement (In re: Jafeman)
· No reimbursement if wife consented to the use of the community property $
· Post 1975: if either spouse appropriates community money for their own benefit, without the consent of the other spouse, the community should be reimbursed
· Payments to reduce the principal loan to finance or improve
· Excludes:
· Payments on interest on a loan
· Payments for maintenance, insurance, taxation
· The right to reimbursement can be waived in writing
· Reimbursement can't exceed the net value of the property at the time of division
· Limited to property acquired on or after 1/1/1984, so what about when the separate property contribution is made after 1984?
· It is possible to interpret acquisition as transaction
· In Re Marriage of Heikes (1995)
· The applicability of the reimbursement requirement for separate property contributions to the acquisition of any property that the court divides as community property is limited to property acquired on/after 1/1/84
· Amount reimbursed: the injured spouse is entitled to either the amount expended or the value added (to improved property), whichever is greater
· Higher Ed
· Community funds used to pay for education (tuition, loan repayment, books, supplies, transport) is reimbursable to the community at divorce
· The amount reimbursed includes interest at the legal rate, starting from the end of the calendar year in which the contributions were made
· Reimbursement & assignment (who is given debt at divorce) of a loan may be reduced or modified if unjust
· Loans repaid during marriage for degrees pre-marriage are also reimbursable (Marriage of Weiner)
· §2641 Reimbursement for education is only for that which substantially enhances the earning capacity of the party
· Division at Death
· At death
· JT presumed JT (title controls)
· Community property presumed community property
· If a spouse dies without a will, results are identical between JT and CP
· Surviving spouse is entitled to all the property
· If the spouse dies testate, the will determines the decedent's 1/2 property rights in the community property
· Community property with right of survivorship
· As of 2001 in CA, a married couple may hold title as community property with right of survivorship
· Divorce? Treat like community property (split)
· Death? Treat like JT (surviving spouse gains the property)
· Preferable to JT b/c of tax benefits for community property
· Basis ($ interest before sale)
· Sale price - basis = $ taxable
· EX: 
· $100k home in JT; spouse dies when worth $1million
· Survivor's basis = $50k (half of og prop interest) + $500k (new prop interest) = $550K
· $1mill sale - $550k basis = $450k taxable
· $100K home as CP; spouse dies when worth $1million
· Survivor gets home @ $1million value = basis
· $1mill sale - $1mill basis == $0 taxable
· At divorce
· §2581 controls: JT is presumed community property
· JT presumptions
· Title controls
· Not rebuttable by tracing, only by showing the intentions of the parties
· Oral or written?
· Pre-1985, oral agreement okay
· Post-1985, transmutation agreements must be written
· The agreement is what must be before/after 1985
· Death during divorce
· Estate of Blair (1988)
· Spouses married in '63 and bought a house in JT in '72; the couple separated in '85 and Wife left entire estate to her sister.  Wife died before final divorce and H sold the house.  Sister claimed she was owed half of that $
· Trial court held no divorce = no community property; H wins
· CoA called this a windfall gain and reversed & remanded 
· In Re Marriage of Hilke (1992)
· W & H divorce, property not yet split up, W dies
· SC held divorce controls; JT is presumed CP and thus divided equally
· Probate Code §5601 settled the issue:
· Divorce automatically severs a JT & converts it into a tenancy in common
· Comingling
· Both community and separate property funds have been deposited into the same account
· Family expenses are not acquisition of property, but rather "consumable things"
· Rules for family expenses & comingled funds
· Available community property funds are presumed to be used to pay for family expenses; separate property $ used for the same ONLY when community property is exhausted
· When separate property funds are used for family expenses, no right to reimbursement exists unless the parties agreed to it
· How to trace the funds in comingled accounts
· Exhaustion method
· See v. See (1966)
· The separate property proponent can rebut the community property presumption if, at the time of the acquisition, all community property was exhausted by family expenses
· Total Recapitulation: argument that there was an excess of community expenses over community income is sufficient to show that all property acquired during the marriage was separate property
· Only can use this when, through no fault of the SP spouse, it's not possible to ascertain the bank balance at the time the property in Q was acquired
· Direct tracing method
· In Re Marriage of Mix (1975)
· When both types of funds are in a bank account, the separate property proponent need only show that 
· Separate property funds were in the account and 
· The proponent intended to use the separate funds to acquire the property in Q
· Estate of Murphy added: showing of a disposition of the funds
· Joint bank accounts are presumed to be community property but can be rebutted by tracing to separate property
· Businesses/Professional Practices
· Acquired during marriage = community property
· Valued by court at dissolution based on
· Tangible assets 
· Real estate
· Inventory
· Etc.
· Intangible
· Goodwill
· The probability of future success of business
· Recognized in CA as community property
· Celebrity goodwill?
· McTiernan v. Dubrow (2006)
· No celebrity goodwill
· Business ≠ a person doing business
· Valued on a case-by-case basis
· Rely on:
· Expert testimony
· Net income
· Reasonable salary of comparable experience
· [image: ] May not be valued by any method that takes into account the post-marital efforts of either spouse
· Can't rely on projected earnings
· Separate property businesses
· Acquired before marriage or during with separate property funds
· Whether all rents, issues, profits, etc. are also then separate property depends on effort
· Expending efforts on separate property doesn't change ethe nature of the property; however, if the efforts resulted in increasing the property value, the value increase should be attributed to the community
· Pereira approach (favors the community)
· If increase in value can be attributed to community effort (the spouse worked super hard)
· Apportion the profits of separate property business by allocating a "fair return" on the separate property investment and allocating any excess to the community property
· Fair return rate is usually 10%
· i.g. sep prop owner gets 10% of profit & 1/2 interest in remaining
· Community gets 90%; each spouse will have 1/2 interest
· Van Camp Approach (favors separate property owner)
· If increase in value is attributable not to community effort (e.g. economic boom)
· Salary received during marriage = comm prop
· Salary x years married
· If none, courts use reasonable salary in owners position
· If a fact pattern gives both, use reasonable salary
· Subtract community expenses from community income; remainder = separate property
· Which approach to use?
· Based on why the value increased
· A court has used both approaches because the reason for value increase changed after X years
· Management and control of community property
· Equal control
· Spouses have equal management and control of community property
· Effective 1975 & retroactive to community property acquired before that date
· Exceptions
· Bank accounts may only be operated by those whose names are on the account
· A spouse left off an account of community property may petition a court to have her name added, but that's the sign of a bad marriage
· Gifts to 3d parties of community personal property must be agreed upon in writing by both spouses
· Not agreed upon? Either ratify or revoke after the fact
· Community Businesses
· Managing spouse has control
· Must give prior written notice for big things like sale/lease etc.
· Decisions are still valid without the notice though
· Fiduciary Duty
· Spouses owe one another a fiduciary duty 
· Full disclosure and access to information re: assets & debts upon request
· Good faith and fair dealings
· Don't take advantage of the other spouse or of community property
· Access at all times to an books kept regarding a transaction
· Rendering upon request* true and full information which concerns the community property
· *courts now tend to view it as an affirmative duty to disclose
· Accounting to the spouse, and holding as a trustee, any benefit or profit derived from a transaction by one spouse without the consent of the other which concerns community property
· Duty of care limited to intentional misconduct, knowing violations, reckless conduct, or gross negligence
· Normal negligence not enough to breach the duty of care
· Undue Influence (breach of fiduciary duty)
· Under Haines, once a spouse is advantaged by an interspousal transaction, the presumption of undue influence arises, and the advantaged spouse  must show that the disadvantaged spouse knew, understood, and voluntarily signed the deed
· Remedy for breach:
· Breach based on oppression, fraud, or malice includes $100% of any undisclosed asset in the breach
· Otherwise, 50% + attorneys fees
· During Divorce
· Once spouses begin living "separate and apart" their earnings become their separate property
· & community property is not liable for debts incurred
· §2102 Fiduciary duty continues until the date of property distribution
· When divorce proceedings are initiated, TROs are issued 
· Enjoining the spending/transferring/disposing of any/all property without the written consent of the spouse or court order
· Severance of JT ≠ transfer or disposal 
· Exceptions:
· Usual course of business
· For necessities of life
· Extraordinary expenditures
· Require 5 days notice
· No taking kids and leaving
· No cashing, cancelling, restraining, etc. any insurance
· CA is a "No Fault State"
· Can ask for a divorce for any reason; one partner doesn't have to have been at fault/guilty
· But you can be held accountable for your actions if you're spending community funds
· Deliberate misappropriation 
· (withdrawing $ in anticipation of divorce, e.g.)
· Victim spouse gets half of misappropriated funds from the other spouse's community property share
· E.g
· S1 takes out $110k without using for community
· $200k remains to split
· S2 gets $100k + $55k misappropriated = $155k
· S1 gets remaining $45k
· Debts
· §910 the community estate is liable for a debt incurred by either spouse before or during marriage
· Excludes after separation
· Control of property and party to debt are irrelevant
· §913 Separate property liable for one's own debt
· Vocab
· Personally liable: all the person's property, both common and separate, liable for the other spouse's debts
· Necessaries of life: living costs consistent with the spouse's station in life
· Common necessaries of life: expenses required to sustain life
· Exceptions 
· §914 A married person is personally liable for a debt incurred for
· The necessaries of life while spouses live together and
· Common necessaries when living apart
· When living apart, §2623: non-necessaries (anything not a common necessary) becomes liable to the spouse who incurred that debt
· §911 The earnings of a married person during marriage are not liable for a debt incurred by the person's spouse before marriage
· The earnings must be kept in an account inaccessible to the other spouse without comingling with other community property
· Child & Spousal support
· Previous support obligations are treated as a debt incurred before marriage
· §915 allows for reimbursement to the community from supporting spouse's separate property
· Tort debt
· §1000 provides an 'order of satisfaction' for tort obligations involving death, personal injury, or property damage
· If the liability is based on an act or omission that occurred during an activity for the benefit of the community, then liability shall first be satisfied from the community estate, then from separate property
· If the liability is based on an ac or omission that occurred during an activity not for the benefit of the community, then liability shall first be satisfied from separate property, then community
· Division at Divorce
· The earnings and accumulations of a spouse while living separate and apart from the other spouse are the separate property of the spouse
· Separate and apart?
· Marriage of Baragry (1977)
· When spouses have come to a parting of the ways with no present intention of resuming marital relations
· Examine the parties' conduct to determine their subjective intent
· Moved out
· Could be living together and be "separate" under extreme circumstance; hella rare though
· Separate finances
· Date other people
· Keep up appearances
· File for divorce
· Sexual relations
· During the period that spouses preserve the appearance of marriage, their earnings remain community property
· California Supreme Court definition
· The situation in which spouses are living in separate residences & at least one of them has the subjective intent to end the marital relationship evidenced by words or conduct reflecting a complete and final break in the marriage
· §2550: court shall divide community property equally
· Courts characterize liabilities (debts) as 'separate' or 'community' and divide them as specified in §§ 2620-2627
· Educational loans assigned to the spouse receiving the education
· Debts incurred before marriage assigned (without offset) to the spouse who incurred the debt
· Debts incurred during marriage
· Can be considered "separate" if not incurred for the benefit of the community
· Community debts are divided equally
· Separate debts are confirmed without offset to the spouse who incurred them
· Offsetting
· Sometimes to accomplish equal division, courts will award something of value (comm prop) and assign a debt of the same value to offset it
· E.g.
· H wants comm prop boat worth $20k
· Couple has $20k community debt
· Court assigns the boat AND debt to H
· Debt exceeds assets?
· Excess debt shall be assigned as the court deems just and equitable, taking into account factors like each parties' relative ability to pay
· Premarital Agreements
· A couple may opt out of CA's community property law by entering a premarital agreement
· Takes effect at marriage
· Pre-1986
· Contract law regulates
· Premarital agreements can be overridden by a showing of fraud or undue influence
· Generally can't waive spousal support
· Post-1986: Premarital Agreement Act (§1601)
· Only applies to such agreements post- 1/1/86
· Agreements must:
· Be in writing
· Be signed by both parties
· Abide by the Statute of Frauds (& its exceptions)
· Abide by contract law
· Though consideration is not required
· May be amended or revoked only by written & signed agreement
· §1612 lists broad subject matter that can be included in premarital agreements
· Specifically prohibited is to include agreements re: child support obligations
· Spousal support waivers?
· Pendleton v. Fireman (2000)
· CA Supreme Court says okay so long as executed by intelligent people with the advice of counsel
· Altered by the 2002 amendments, below
· Defenses to enforceability
· Must be signed voluntarily
· Fraud, coercion, lack of knowledge ≠ voluntary
· Marriage of Bonds (2002)
· Factors to determine voluntariness ("Bonds Factors"):
· Proximity of agreement to ceremony
· Surprise at agreement
· Opportunity to consult independent counsel
· Inequality of bargaining power
· Disclosure of assets
· Understanding and awareness of the intent of the agreement
· Additional requirement after 2002, see below
· Unconscionability
· Prove both:
· Agreement was unconscionable when executed
· Before execution, the spouse was not provided fair and reasonable disclosure of the property or financial obligations of the party
· 2002 Amendments
· Haven't been applied retroactively
· Spousal support provisions in prenups won't be enforceable unless independent counsel represented the party against whom enforcement is sought at the time the prenup was signed
· Can then still be unenforceable if unconscionable at the time of enforcement
· Agreement can still be unenforceable by showing of involuntariness
· Determined under the Bond factors
· Voluntary only if represented by counsel or waived representation in writing
· 7-day rule
· Requires a party against whom enforcement is sought to have had 7 days minimum between getting the final agreement (or being advised to seek counsel) and signing
· This rule doesn't apply to parties already represented by independent counsel
· If represented, signing can happen immediately
· Unmarried Cohabitants
· No common law marriage exists in CA
· Marvin v. Marvin (1973) approach to unmarried cohabitants:
· Distribution of property acquired during a nonmarital relationship is governed by judicial decision, not community property statutes
· Express Ks between nonmarital partners will be enforced unless based on [prostitution]
· Without an express K, courts will examine the conduct of the parties to determine whether they had an implied K, agreement of partnership or joint venture, or some other tacit understanding
· Additional "sharing" conduct beyond just presenting as a married couple helps establish an implied agreement
· Quantum meruit and other equitable remedies may be available for nonmarital partners
· Putative Spouse Doctrine
· Court will declare putative spouse(s) when
· A marriage is void(able), and
· Either or both had a good faith belief that the marriage was valid
· Judged by a subjective standard that focuses on the alleged putative spouse's state of mind to determine whether (s)he maintained a genuine and honest belief in the validity of the marriage
· CA Supreme court: look at the totality of the circumstances, focusing on:
· The efforts to create a valid marriage
· The alleged putative spouse's personal background and experience
· All circumstances surrounding the marriage
· (un)reasonableness of the belief is a factor
· CoA circuit split re: if spouse in bad faith can use the doctrine
· Declaration of putative spouse leads to equal division of property that would have been community property
· This is called "quasi-marital property"
· After death?
· Putative spouses generally are treated like actual surviving spouses so long as survivor had good faith belief in the marriage
· Actual bigamy?
· Estate of Vargas (1974) 
· Man had 2 families, kept secret from one another; both wives had good faith belief in their marriages, but because H was married to wife 1, his marriage to wife 2 was illegitimate, making her a putative spouse
· Both wives were rewarded half of H's estate
· Domestic Partnerships
· Jan 2000 - July 2003
· DPs became a thing re: hospital visits and healthcare coverage
· July 2003 - January 2005
· DP couples granted same rights as 'spouses' under the probate code 
· Only when died intestate and had separate property
· January 2005+
· DPs now subject to community property law
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