ETHICAL LAWYERING
Overview:

Duties to Client (Five C’s) – includes “Is this my Client?”
· Competence

· Communication

· Confidentiality

· Conflicts of Interest

· Cash

Duties to Court (Three C’s)
· Candor

· Compliance with Law

· Civility

Duties to Society (FAIR)
· Fairness to Non-Clients

· Access to Justice

· Information for Public
I. Ethics & Discipline

A. Under the State Bar Act, the California State Bar’s statutory priority is protection of the public, as it exercises its licensing, regulatory, and disciplinary functions. 
B. CRPC 8.4(a) – Violation of the Disciplinary Rules or the State Bar Act = professional misconduct.

1. The State Bar or the Supreme Court of CA may discipline lawyers.

2. The Rules of Professional Conduct state that “willful” violations are basis for discipline.

C. Bar discipline procedure in CA – Two tiers of State Bar Court, final review can be conducted by the CA State Bar Court. In some circumstances, the US Supreme Court can hear an appeal from the CA Supreme Court on a bar discipline issue.

D. Obligation to be truthful:
1. California Rules of Professional Conduct:

A. In the course of representing a client, a lawyer shall not knowingly make a false statement of material fact or law to a third person. CRPC 4.1(a).

B. It is professional misconduct for a lawyer . . . to engage in conduct involving dishonesty, fraud, deceit, or reckless or intentional misrepresentation. CRPC 8.4(c). 

2. State Bar Act:

A. Any act involving “moral turpitude, dishonesty, or corruption” is banned

B. Duty to use “those means only as are consistent with the truth”

C. Misdemeanor for attorney to commit “deceit or collusion” with intent to “deceive the court or any party.”

E. Duty to “support the constitution and laws of the United States and [California].” B&P 6068(a). 

II. Taking a Client
A. Duties of Competence and Diligence

1. A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. MR 1.1.

2. A lawyer shall act with reasonable diligence and promptness in representing a client. MR 1.3.

B. “Waiving Competence”

1. Model Rule approach: A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice, unless the client is independently represented in making the agreement MR 1.8(h)(1)

2. CRPC approach: A lawyer shall not contract with a client prospectively limiting the lawyer’s liability to the client for the lawyer’s professional malpractice. 

C. Communication

1. MR 1.4 – A lawyer shall:

A. Promptly inform the client of any decision or circumstance with respect to which the client’s informed consent . . . is required by these Rules;

B. Reasonably consult with the client about the means by which the client’s objectives are to be accomplished;

C. Keep the client reasonably informed about the status of the matter;

D. Promptly comply with reasonable requests for information; and

E. Consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.
F. A lawyer shall explain a matter to the extent reasonably necessary to permit a client to make informed decisions regarding the representation.

2. Notifying client about malpractice insurance (CA ONLY)

A. A lawyer who knows or reasonably should know that the lawyer does not have professional liability insurance shall inform the client in writing, at the time of the client’s engagement of the lawyer, that the lawyer does not have professional liability insurance.

D. Malpractice v. Breach of Fiduciary Duty
1. Malpractice involves the duty of care, while breach of fiduciary duty involves the duty of loyalty.
2. The duty of care for an attorney is to exercise the competence and diligence normally exercised by lawyers in similar circumstances. 

3. The duty of loyalty involves fiduciary duties including the duties to:

A. Keep confidences

B. Safeguard property

C. Avoid conflicts of interests

D. Honest Dealings

E. Avoid adverse use of information

4. Malpractice can be both a claim against an attorney for damages, or a client’s affirmative defense in a lawsuit by an attorney for unpaid legal fees. 
E. Referral fees/division of fees
1. Model Rule 1.5(e):

A. A division of a fee between lawyers who are not in the same firm may be made only if:

i. The division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;

ii. The client agrees to the agreement . . . in writing; and

iii. The total fee is reasonable. 

2. CRPC 1.6.2(e):

A. Lawyers who are not in the same law firm shall not divide a fee for legal services unless:

i. The lawyers enter into a written agreement to divide the fee
ii. The client has consented in writing after a full written disclosure

iii. The total fee charged by all lawyers is not increased solely by reason of the agreement to divide fees.
III. Rejecting a Client

A. The non-endorsement principle (MR 1.2(b); cmt. 3)

1. A lawyer’s representation of a client . . .  does not constitute an endorsement of the client’s
A. Political
B. Economic
C. Social or
D. Moral
2. Views or activities.
B. Limiting the scope of a representation

1. A lawyer may limit the scope of the representation if:
A. The limitation is reasonable under the circumstances; and
B. The client gives informed consent.
i. Definition of informed consent:
a. Agreement after lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct. MR 1.0(e)
b. CRPC 1.0.1(e): A person’s agreement to a proposed course of conduct after the lawyer as communicated and explained the relevant circumstances and the material risk, including any actual and reasonably foreseeable adverse consequences of the proposed course of conduct.
C. Rejecting representation

1. CA attorneys have a duty under the SBA to never reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed. B&P 6068(h). 
2. Mandatory decline/withdraw (MR. 1.16(a)):
A. A lawyer shall not represent a client, or where representation has commenced, shall withdraw from the representation of a client if:

i. The representation will result in the violation of the rules of professional conduct or other law;

ii. The lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or
iii. The lawyer is discharged. 

B. CRPC 1.16(a) adds another reason:


i. Client is litigating “without probable cause” and “for the purpose of harassing or maliciously injuring any person.”

3. Grounds for permissive withdrawal (CRPC 1.16(b))

A. Client pursues frivolous litigation
B. Client pursues crime or fraud

C. Client wants lawyer to pursue crime or fraud

D. Client “by other conduct renders it unreasonably difficult for the lawyer to carry out the representation effectively”

E. Client breaches agreement with lawyer (e.g., non-payment)

F. Client “knowingly and freely assents to termination”

G. Inability to work with co-counsel

H. Lawyer’s mental or physical condition makes representation “difficult”

I. Likely violation of rules

J. Court in pending case would find good cause

4. MR permissive withdrawal provisions not found in CPRC
A. “Withdrawal can be accomplished without material adverse effect on the interests of the client.”

B. Client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement with.

C. Other good cause for withdrawal exists.

D. Unreasonable financial burden on lawyer.

5. Prohibited discrimination (CRPC 8.4.1)

A. In representing a client or in terminating or refusing to accept a representation of a client, a lawyer shall not:
i. Unlawfully discriminate against persons on the basis of any protected characteristic; or

ii. Unlawfully retaliate against persons.

B. This rule does not preclude lawyer from declining or withdrawing from representation as otherwise permitted by CRPC 1.16.

6. General disciplinary rule regarding withdrawal
A. MR 1.16 (mandatory decline/withdrawal; permissive withdrawal; when tribunals permission required; duty to protect client interests upon withdrawal). 

i. (c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.

ii. (d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

IV. Form and Term of the Attorney-Client Relationship
A. Common law sources, including law of contract, agency, and tort, govern whether someone is a client of an attorney. Restatement of the Law Governing Lawyers synthesizes some of these concerns, but of course is not blackletter law.

B. An attorney client relationship can be formed by either agreement, accident, or appointment. A relationship of client and lawyer arises when
1. A person manifests to a lawyer the person’s intent that the lawyer provides legal services for the person; and either
A. The lawyer manifests to the person consent to do so; or

B. The lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should know that the person reasonably relies on the lawyer to provide the services; or
2. A tribunal with power to do so appoints the lawyer to provide the services.
C. Note with appointment, discharge of attorney from COURT terminates A/C relationship.
V. Fees/cash
A. Advance vs. “True” Retainer
1. Advance:

A. Client pays advance toward fees and expenses

B. Lawyer stores funds in individual trust account or IOLTA. MR 1.15(a).

C. Lawyer must withdraw from trust account as fees are earned (i.e., as work is performed) and as expenses are incurred. MR 1.15(c).

D. Any funds remaining at conclusion of work are returned to client (MR 1.16(d)).

E. This arrangement is often called a “retainer,” inaccurately.

2. “True” Retainer

A. Fee paid to guarantee lawyer’s availability for future services

B. Lawyer’s consideration in the contract

i. Turn down other client work that would pose conflict of interest

ii. Have time available to do client’s work when needed

C. OK in California! See CRPC 1.16(d)(2). 

B. Main Disciplinary Rules about Cash
1. MR 1.5 (Fees)
A. Requirement of reasonableness 

B. Requirement of clear communication; see also MR 1.4

C. Specific rules for contingent fees

D. Fee division rules

2. MR 1.8 (Current Clients: Specific Rules)
A. Fee arrangements posing potential conflicts of interest

3. MR 1.15 (Safekeeping Property)
A. Safeguarding client funds
B. Commingling and IOLTA

C. Legal Limits on Size of Fees – Not Just in Disciplinary Rules
1. Disciplinary:

A. MR 1.5(a) – no “unreasonable” fees

B. CRPC 1.5(a) – no “illegal or unconscionable” fees”

2. Statutory:

A. Medical malpractice

B. Claims between merchants

C. Prison litigation

D. IRS Matters

3. Contract law:

A. Unconscionability doctrine (procedural/substantive unconscionability) 

B. Void for public policy

D. Fee size factors
1. MR 1.5(a) (underlined not in CRPC):

A. Time and labor required, the novelty and difficult of the work, the skill required;

B. The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;
C. The fee customarily charged in the locality for similar legal services;

D. The amount involved and the results obtained

E. The time limitations imposed by the client or by the circumstances;

F. The nature and length of the professional relationship with the client;

G. The experience, reputation, and ability of the lawyer or lawyers performing the services;

H. Whether the fee is fixed or contingent.

2. CRPC 1.5(b) – includes above plus

A. Lawyer fraud or overreaching

B. Lawyer failure to disclose material facts

C. Fee compared to value of services

D. Relative sophistication of lawyer and client

E. If client gave informed consent to the fee.

E. Communication generally: A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation (MR 1.4(b)); but not all client decisions require informed consent.
1. Corollary with regard to multicultural lawyering: A lawyer must understand the client to the extent necessary to formulate an explanation of the matter.

F. Fee agreements do not require “informed consent”

1. Method of calculating fee “shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing representation . . .” (MR 1.15(c))
2. A contingent fee agreement shall be in a writing signed by the client (MR 1.5(c))

3. Lawyers in separate firms may split fees only if “the client agrees to arrangement” – California requires written consent CRPC 1.5.1(a)(2). 

G. Mandatory communication about fees in general:

1. “The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation.” MR 1.5(b). 

H. Mandatory communication about contingent fees (MR 1.5(c)):

1. A contingent fee agreement

A. Shall be in a writing signed by the client and shall state
i. The method by which the fee is to be determined

a. Including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal;

ii. Litigation and other expenses to be deducted from the recovery; and

iii. Whether such expenses are to be deducted before or after the contingent fee is calculated.

B. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party.
I. Forbidden contingent fee agreements (MR 1.5(d)):

1. A lawyer shall not enter into an arrangement for, or charge, or collect 

A. Any fee in a domestic relations matter, the payment or amount of which is contingent

i. Upon securing of a divorce or

ii. Upon the amount of alimony or support, or property settlement in lieu thereof; or

B. A contingent fee for representing a defendant in a criminal case.

2. Writing requirement:

A. MR 1.5: Contingent fee agreements must be in writing, signed by client( all others can be communicated in other forms, but writing is preferred.

B. California B&P §§ 6147–6148. Contingent fee agreements must be in writing, signed by client and include specific terms. 

i. All other fee agreements must be in writing if it is “reasonably foreseeable” that total client fees and expenses will exceed 1,000, subject to narrow exceptions. 

J. Business Relationships with Clients (MR 1.8(a))
1. A lawyer shall not

A. Enter into a business transaction with a client or

B. Knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

i. The transaction and terms on which the lawyer acquires the interest

a. Are fair and reasonable to the client and

b. Are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client; and
c. The client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

d. The client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction. 

K. Fee disputes between lawyer and client

1. Suing for unpaid bills

A. Lots of risk to suing client; affirmative defenses/counterclaims/bar complaints/reputational injury

2. Fee arbitration and mediation

A. Every state bar has a program; can be requested by lawyer or client; B&P 6200 et eq. makes arbitration mandatory if requested by client. 

VI. CONFIDENTIALITY
A. Basic rule (MR 1.6(a))

1. A lawyer shall not reveal information relating to the representation of a client unless

A. The client gives informed consent,

B. The disclosure is impliedly authorized in order to carry out the representation, or

C. The disclosure is permitted by paragraph (b) – sets forth exceptions, most are not adopted in CA. 

B. California’s basic rule:

1. A lawyer shall not reveal information protected from disclosure by B&P 6068(e)(1).
A. B&P 6068(e)(1) – It is the duty of an attorney “to maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.”

B. Traditional interpretation of “confidence” and secrets”

i. Confidence: communication protected by attorney-client privilege. 

ii. Secrets: any information obtained by the lawyer during the professional relationship, or relating to the representation, which

a. The client has requested to be inviolate or

b. The disclosure of which might be embarrassing or detrimental to the client.

C. California’s attitude toward confidentiality: “No rule in the ethics of the legal profession is better established nor more rigorously enforced than this one.”

D. Modern understanding of “confidences” and secrets”

1. The principle of lawyer-client confidentiality applies to information a lawyer acquires by virtue of the representation, whatever its source, and encompasses

A. Matters communicated in confidence by the client, and therefore protected by the lawyer-client privilege;

B. Matters protected by the work-product doctrine; and

C. Matters protected under ethical standards of confidentiality.

E. In California, duty of confidentiality is absolute unless client gives informed consent or under the prevention of SBH or death caveats (see more in section VII). 
1. By contrast, the model rules allow disclosure when “impliedly authorized in order to carry out the representation.”

F. Consequences of breach of confidentiality:

1. Bar discipline/civil suits

2. Loss of client/reputational injury

G. Duty of confidentiality is owed to:

1. Prospective clients (MR 1.18(b))

A. Even when no client-lawyer relationship ensues, a lawyer who has learned information from a prospective client shall not use or reveal that information, except as Rule 1.9 would permit with respect to information of a former client.

2. Current clients

A. Info cannot be revealed, MR 1.6, or used to disadvantage of client, MR 1.8(b)

3. Former clients (MR 1.9(c))

A. Lawyer may not 

i. Use information to disadvantage of former client except

a. As rules would permit or require with respect to a current client or

b. When info has become generally known

ii. Reveal information, except as the rules would permit or require with respect to a current client. 

H. Organizational A/C Privilege
1. Control group model: communications between counsel and the organization’s control group are privileged; control group: those entitled to act for the corporation.

2. Upjohn or “Subject Matter Model”: Communications between counsel and any internal actor for the purpose of providing legal services to the organization are privileged. One expression of the Upjohn Model from Diversified Industries is:

A. A privileged communication between an organization and its lawyer occurs when:

B. The communication was made for the purpose of securing legal advice; 

C. The employee making the communication did so at the direction of a corporate superior; 
D. The superior made the request so that the corporation could secure legal advice;

E. The subject matter of the communication is within the scope of the employee’s corporate duties;

F. The communication was not disseminated beyond those persons who because of the corporate structure, need to know its contents.
3. Are shareholders entitled to privileged info? Garner factors:

A. Corporate a/c privilege for insiders may be pierced by shareholders if there is good cause, which hinges on factors such as:

i. “the number of shareholders and the percentage of stock they represent; 

ii. the bona fides of the shareholders; 

iii. the nature of the shareholders' claim and whether it is obviously colorable; 

iv. the apparent necessity or desirability of the shareholders having the information and the availability of it from other sources; 

v. whether, if the shareholders' claim is of wrongful action by the corporation, it is of action criminal, or illegal but not criminal, or of doubtful legality; whether the communication related to past or to prospective actions; 

vi. whether the communication is of advice concerning the litigation itself; the extent to which the communication is identified versus the extent to which the shareholders are blindly fishing; 

vii. the risk of revelation of trade secrets or other information in whose confidentiality the corporation has an interest for independent reasons.”

VII. Boundaries and Exceptions to Confidentiality
A. It is professional misconduct for a lawyer to:

1. Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;

2. Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;

3. Engage in conduct that is prejudicial to the administration of justice.

B. Moral turpitude, dishonesty, or corruption irrespective of criminal conviction:

1. Commission of any act involving moral turpitude, dishonesty or corruption,

A. Whether the act is committed in the course of his relations as an attorney or otherwise, and

B. Whether the act is a felony or misdemeanor or not,

2. Constitutes a cause for disbarment or suspension. 

3. If the act constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding is not a condition precedent to disbarment or suspension from practice thereof.

C. CA Attorney’s duty to self-report:

1. Lawyers must report in writing to the State Bar:

A. The bringing of an indictment or information charging a felony against the attorney;

B. The conviction of the attorney . . . of

i. a felony, or

ii. a misdemeanor committed

a. in the course of the practice of law, or

b. in any manner

i. in which a client of the attorney was the victim, or

ii. a necessary element of which . . . involves improper conduct of an attorney, including dishonesty or other moral turpitude, or

c. an attempt or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type. 

D. California Attorney Truthfulness Obligations

1. In the course of representing a client, a lawyer shall not knowingly make a false statement of material fact or law to a third person

2. It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit, or reckless or intentional misrepresentation.

3. Ban on “any act involving moral turpitude, dishonesty, or corruption.” 

4. Duty to use “those means only as are consistent with truth”

5. Misdemeanor for attorney to commit “deceit or collusion” with intent to “deceive the court or any party.”

E. Difference between mere silence and falsehood may depend on a sliding scale between the client’s need and the importance of revealing tangible evidence.

F. MPC 241.7 – Tampering with or Fabricating Physical Evidence

1. Generally, speaking it’s a crime to destroy evidence (record, document, or thing) if there is an official proceeding or investigation pending. It’s also a crime to “make, present or use” any record, document or thing knowing it to be false, with the purpose to mislead a public servant. 

2. It’s also a crime to hinder apprehension or prosecution of a crime, including harboring or concealing the defendant, concealing or destroying evidence, warning the defendant, or volunteering false information to a law enforcement officer.

G. Fairness to opposing party and counsel

1. MR 3.4(a) – lawyer shall not unlawfully obstruct another party’s access to evidence or

2. Unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act.

H. Duty not to counsel illegal acts:

1. MR 1.2(d): A lawyer shall not

A. Counsel a client to engage, or

B. Assist a client

C. In conduct that the lawyer knows is criminal or fraudulent, but

D. A lawyer may discuss the legal consequences of any proposed course of conduct with a client.

2. CRPC 1.2.1: A lawyer shall not

A. Counsel a client to engage, or

B. Assist a client

C. In conduct that the lawyer knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a tribunal.

D. Notwithstanding . . . a lawyer may discuss the legal consequences of any proposed course of conduct with a client. 

I. Confidentiality re: past conduct falls closer to the side of the scale associated with client need than public safety. 

J. In California, there is an exception to the general client confidentiality rule if lawyer reasonably believes disclosure is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of, or substantial bodily harm to an individual (but the lawyer first has to make a good faith effort to persuade the client to take a different course of action that won’t result in SBH or death, or not commit the crime, or both, and the lawyer must also inform the client of the lawyer’s ability to break confidentiality in this narrow exception.)

1. In revealing the confidential information here, the lawyer’s disclosure must be no more than is necessary, to prevent the criminal act, given the information known to the lawyer at the time of the disclosure.

K. Model Rules definitions of Mental States

1. “Belief – denotes that the person involved actually supposed the fact in question to be true.”

2. “Reasonable belief when used in reference toa lawyer denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.”

3. “Knows – denotes actual knowledge of the fact in question. A person’s knowledge may be inferred from circumstances.”

A. “‘Reasonably should know’ when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence would ascertain the matter in question.”

L. Model Rules Exceptions to Confidentiality:

1. Prevent death or SBH

2. Prevent property crime or fraud that would use lawyer’s services

3. Rectify injury from property crime or fraud that used lawyer’s services

4. Obtain legal ethics opinion from another attorney

A. No written privilege exception in Cal, but this confidentiality exception likely authorized by court opinion. 

5. Lawyer self-defense to lawsuits

A. Privilege exception in Cal. Evid Code

B. Confidentiality exception authorized by Cal. court opinion. 

6. Comply with other law or court order

7. Resolve conflicts when changing firms

M. Cal. Evidence Code limits to Privilege

1. Waiver

2. Crime or Fraud

A. “There is no [attorney-client] privilege under this article if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.”

3. Life-Threatening Criminal Act

4. Lawyer-Client Disputes

A. There is no privilege under this article as to a communication relevant to an issue of breach,

i. By the lawyer or

ii. By the client

B. Of a duty arising out of the lawyer-client relationship

5. Will Contests

VIII. Confidentiality and Technology
A. Comment 8 to MR 1.1 states that lawyers must keep abreast of changes in the law and its practice, including the benefits and risk associated with relevant technology, in order to maintains their duty of competence.
B. Efforts to maintain confidentiality (MR 1.6)

1. A lawyer shall make reasonable efforts to prevent
A. The inadvertent or unauthorized disclosure of, or

B. Unauthorized access to,

2. Information relating to the representation of a client. 

A. Lawyer also has a duty to make “reasonable efforts to ensure that non-lawyer staff’s conduct is compatible with the professional obligations of the lawyer.

C. Waiver of A/C Privilege in California 

1. Privilege is waived if 

A. Any holder of the privilege

B. Without coercion
i. Has disclosed a significant part of the communication or

ii. Has consented to disclosure made by anyone.

D. What to do with inadvertent disclosure? Cal. Supreme Court in Rico v. Mitsubishi Motors (2007) noted that “discovery is coercion” and,
1. The lawyer receiving what “obviously appears” to be inadvertently disclosed confidential and privileged materials:

A. Should refrain from examining the materials any more than is essential to ascertain if the materials are privileged, and

B. Shall immediately notify the sender that he or she possesses material that appears to be privileged.

C. The parties
i. May then proceed to resolve the situation by agreement or

ii. May resort to the court for guidance with the benefit of protective orders and other judicial intervention as may be justified.

E. Professional Conduct rules re: inadvertent disclosure:

1. MR 4.4(b) (respect for rights of third persons)

A. A lawyer who


i. Receives a document or ESI relating to the representation of the lawyer’s client; and

ii. Knows or reasonably should know that the document or ESI was inadvertently sent

iii. Shall promptly notify the sender.

2. CRPC 4.4

A. Where it is reasonably apparent to a lawyer who received a writing relating to a lawyer’s representation of a client that the writing was inadvertently sent or produced, and

B. The lawyer knows or reasonably should know that the writing is privileged or subject to the work product doctrine, the lawyer shall:

i. Refrain from examining the writing any more than is necessary to determine that it is privileged or subject to the work product doctrine, and

ii. Promptly notify the sender.

F. What Happens After Notification?

1. MR 4.4(b), Cmt 2

A. Whether the lawyer is required to take additional steps, such as

i. Returning the document or deleting ESI

B. Is a matter of law beyond the scope of these Rules,

i. As is the question of whether the privileged status of a document or ESI has been waived.

2. CRPC 4.4, cmt 1 cites Rico v. Mitsubishi Motors
A. If a lawyer determines this rule applies to a transmitted writing, the lawyer should

i. Return the writing to the sender,

ii. Seek to reach agreement with the sender regarding the disposition of the writing, or

iii. Seek guidance from a tribunal.

G. Competing views about mining for metadata

1. Unethical: Mining an opponent’s document for metadata is an “impermissible attempt by the receiving attorney to breach what the profession holds dearest: the confidentiality between” attorney and client.

2. Ethical: The duty to protect the confidentiality between the sending attorney and his or her client falls on the shoulders of the sending attorney.

IX. Allocation of Decision-Making Authority
A. MR 1.2(a): A lawyer

1. Shall abide by a client’s decisions concerning the objectives of representation and,

2. As required by Rule 1.4 [communication], shall consult with the client as to the means by which they are to be pursued.
B. Allocation of decision-making authority in the model rules

1. Client controls:

A. Setting objectives of representation

B. Settling a civil case

C. In a criminal case

i. Entering a plea

ii. Waiving jury trial

iii. Testifying

D. Discharging the attorney

2. Subject to negotiation:

A. Lawyer and client “shall consult” as to the means for pursuing objectives; lawyer may counsel the client regarding wise objectives.
3. Lawyer controls:

A. Actions impliedly authorized to carry out the representation [note: an action is not “impliedly authorized” if the client has expressly rejected it.].

B. Mandatory or permissive withdrawal (if authorized)

C. Refusal to violate disciplinary rules or other law. [MR 1.4(a)(5) requires consultation if client seeks unlawful assistance.]

C. Lawyer as Counselor (MR 2.1)

1. In representing a client, a lawyer shall

A. Exercise independent professional judgment and

B. Render candid advice.

2. In rendering advice, a lawyer may refer not only to law but to other considerations such as

A. Moral

B. Economic

C. Social and

D. Political

E. Factors that may be relevant to the client’s situation.

3. Attorney-Client Disagreements: 

A. “Because of the varied nature of the matters about which a lawyer and client might disagree … the Rule does not prescribe how such disagreements are to be resolved.  Other law, however, may be applicable and should be consulted by the lawyer.”

B. “The lawyer should also consult with the client and seek a mutually acceptable resolution of the disagreement.  If such efforts are unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the representation.  Conversely, the client may resolve the disagreement by discharging the lawyer.”
D. Communication about settlement
1. MR 1.4(a)
A.  “A lawyer shall: …

B. (3) keep the client reasonably informed about the status of the matter”

C. Comment [1]:  A lawyer who receives a settlement offer “must promptly inform the client of its substance unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer.”
2. CRPC 1.4.1(a)
A. “A lawyer shall promptly communicate to the lawyer’s client:

i. All terms and conditions of a proposed plea bargain or other dispositive offer made to the client in a criminal matter; and

ii. All amounts, terms, and conditions of any written offer of settlement made to the client in all other matters.”
E. Professional courtesies, e.g., discovery extensions

1. MR 1.3 (diligence), cmt 1 “A lawyer must also act … with zeal in advocacy upon the client’s behalf.  

A. A lawyer is not bound, however, to press for every advantage that might be realized for a client. 

B. For example, a lawyer may have authority to exercise professional discretion in determining the means by which a matter should be pursued. See Rule 1.2. 

C. The lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and respect.”
F. Client with Diminished Capacity: General Rule MR 1.14(a)

1. “When a client’s capacity to make adequately considered decisions in connection with a representation is diminished, whether because of 

A. minority, 

B. mental impairment or 

C. for some other reason,

2. the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.”
G. Client with Diminished Capacity: Exceptions
1. MR 1.14(b)

A. “When the lawyer reasonably believes that the client

i. has diminished capacity, [and]

ii. is at risk of substantial physical, financial or other harm unless action is taken and 

iii. cannot adequately act in the client’s own interest, 

B. the lawyer may take reasonably necessary protective action, including 

i. consulting with individuals or entities that have the ability to take action to protect the client and, 

ii. in appropriate cases, seeking the appointment of a guardian ad litem, conservator, or guardian.”
2. MR 1.14(c)

A. “Information relating to the representation of a client with diminished capacity is protected by Rule 1.6 [confidentiality].  

B. When taking protective action pursuant to paragraph (b), 

i. the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, 

ii. but only to the extent reasonably necessary to protect the client’s interests.”
H. McCoy v. LA (U.S. 2018)

1. Lawyer decided to tell jury that his client was guilty, hoping to avoid death penalty.

2. Held: The Sixth Amendment guarantees a defendant the right to choose the objective of his defense and to insist that his counsel refrain from admitting guilt, even when counsel's experienced-based view is that confessing guilt offers the defendant the best chance to avoid the death penalty.
3. Dissent viewed that the decision to tell the jury the client was guilty to avoid the death penalty was properly in the lawyer’s discretion. 

X. Conflicts of Interest
A. Mandatory Disclosures Under CRPC 1.7(c)(1): About You and Your Firm; You and Opposing Counsel
1. Even if there is no concurrent conflict (i.e., direct adversity or material limitation), there must be written disclosure where:

A. “The lawyer has, or knows that another lawyer in the lawyer’s firm has, 

B. a legal, business, financial, professional, or personal 

a. relationship with or 

b. responsibility to 

c. a party or witness in the same matter.”
C. “The lawyer knows or reasonably should know that another party’s lawyer 

i. is a spouse, parent, child, or sibling of the lawyer, 

ii. lives with the lawyer, 

iii. is a client of the lawyer or another lawyer in the lawyer’s firm, or, 

iv. has an intimate personal relationship with the lawyer”

B. Special Conflict Situations in MR – no “media rights” conflict in California Rules
1. Business transactions with (or adverse to) clients

2. Use of client information

3. Gifts from clients

4. Media rights

5. Gifts or loans to clients

6. Non-client payors
A. A lawyer shall not accept compensation for representing a client from one other than the client unless:
i. The client gives informed consent;
ii. There is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and
iii. Information relating to representation of a client is protected as required by Rule 1.6
7. Aggregate settlements

8. Limiting liability to client

9. Acquiring the litigation rights

10. Sex with clients

11. Imputation to firm
C. Concurrent conflicts of interest:

1. “Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest.  

A. A concurrent conflict of interest exists if:

i. The representation of one client will be directly adverse to another client; or

ii. There is a significant risk that the representation will be materially limited 
iii. by the lawyer’s responsibilities to 

a. another client, [or]

b. a former client or 

c. a third person; or                 

d. by a personal interest of the lawyer.”
D. Approach to direct adversity:
1. Identify the potentially adverse clients

2. Decide if they are “directly adverse” to each other

E. Approach to material limitation:
1. Identify things the lawyer would ordinarily do for the client

2. Identify how lawyer’s responsibilities or personal interests would limit ability or willingness to do those things

3. Decide if the limitation is “material”

4. Decide if there is a “significant risk” the limitation will occur
F. Waiver of concurrent conflicts:

1. Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

A. The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client; [and]

B. The representation is not prohibited by law; [and]

C. The representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

D. Each affected client gives informed consent, confirmed in writing
G. Concurrent Conflict for a Firm:
1. “While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9” [subject to exceptions]
H. Imputation in cases of Material Limitation arising from lawyer’s personal interest
1. MR 1.10(a)(1)

2. Firm is not disqualified if 

A. “The prohibition is based on a personal interest of the disqualified lawyer and 

B. does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm….”
I. Aggregate settlements
1. “A lawyer who represents two or more clients shall not participate in making 

A. an aggregate settlement of the claims of or against the clients, or 

B. in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, 

2. unless each client gives informed consent, in a writing signed by the client. 

3. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.”
J. Organizational clients:

1. MR 1.13: The organization is the client. A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

A. However, “A lawyer representing an organization may also represent any of its … constituents, subject to the provisions of Rule 1.7.  …”
K. When is an organization’s agent a client of the organization’s lawyer?

1. “Individual corporate officers or employees seeking to assert a personal claim of attorney-client privilege must affirmatively show five factors:

A. First, they must show they approached counsel for the purpose of seeking legal advice. 

B. Second, they must demonstrate that when they approached counsel they made it clear that they were seeking legal advice in their individual rather than in their representative capacities. 

C. Third, they must demonstrate that the counsel saw fit to communicate with them in their individual capacities, knowing that a possible conflict could arise. 

D. Fourth, they must prove that their conversations with counsel were confidential. 

E. And fifth, they must show that the substance of their conversations with counsel did not concern matters within the company or the general affairs of the company.”

L. Duty to announce attorney’s role to employee:
1. In dealing with an organization’s … constituents, a lawyer shall explain the identity of the client when 

A. the lawyer knows or reasonably should know that 

B. the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.

M. Duty to report up (MR 1.13(b) and CRPC 1.13(b))
1. “If a lawyer for an organization knows that 

A. an officer, 

B. employee or 

C. other person associated with the organization 

2. is 

A. engaged in action, 

B. intends to act or 

C. refuses to act 

3. in a matter related to the representation 

A. that is 

i. a violation of a legal obligation to the organization, or 

ii. a violation of law that reasonably might be imputed to the organization, 

iii. that is likely to result in substantial injury to the organization, 

B. then the lawyer shall proceed as is reasonably necessary in the best interest of the organization.

4. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so,
A. the lawyer shall refer the matter to higher authority in the organization, 

B. including, if warranted by the circumstances, to the highest authority that can act on behalf of the organization 

C. as determined by applicable law.”
N. Option to report out (MR 1.13(c))
1. “Except as provided in paragraph (d), if

A.  Despite the lawyer’s efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization 

i. insists upon or 

ii. fails to address in a timely and appropriate manner 

iii. an action or a refusal to act, that is clearly a violation of law; and

B. The lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, 

i. then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, 

C. but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.”
O. Exception to the option to report out:
1. “Paragraph (c) shall not apply with respect to information relating to a lawyer’s representation of an organization 

A. to investigate an alleged violation of law, or 

B. to defend 

i. the organization or

ii. an officer, 

iii. employee or 

C. other constituent associated with the organization 

i. against a claim arising out of an alleged violation of law.”

P. Fired lawyer’s duty to report up
1. “A lawyer 

A. who reasonably believes that he or she has been discharged because of the lawyer’s actions taken pursuant to paragraphs (b) or (c), or 

B. who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, 

C. shall proceed 

D. as the lawyer reasonably believes necessary 

i. to assure that the organization’s highest authority is informed of the lawyer’s discharge or withdrawal.”

Q. California’s approach:
1. All the same, except no option to report out. Instead:

A. If organization does nothing after lawyer reports up, “the lawyer’s response may include the lawyer’s right and, where appropriate, duty to resign or withdraw in accordance with Rule 1.16”
XI. Conflicts/confidentiality/and loyalty for former and prospective clients
A. Loyalty to Former Clients (MR 1.9(a))

1. “A lawyer 

A. who has formerly represented a client in a matter 

B. shall not thereafter represent another person 

2. in the same or a substantially related matter 
A. in which that person's interests are materially adverse to the interests of the former client 

B. unless the former client gives informed consent, confirmed in writing.”
B. Loyalty to Prospective Clients (MR 1.18(c))

1. MR 1.18(c):  “a lawyer who has learned information from a prospective client that could be significantly harmful” may not represent an adverse client in “the same or a substantially related matter.”

2. MR 1.18(d): The lawyer’s firm may represent (new) adverse client against (old) prospective client if:

A. (d)(1):  informed written consent by both (old) prospective client and (new) adverse client

i. OR

B. (d)(2): 

i. Lawyer who interacted with (old) prospective client 

ii. avoided getting more info than necessary; and

iii. Is screened; and

iv. Written notice is given to (old) prospective client

XII. Unauthorized Practice of Law
A. MR 5.5(a): “A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction or assist another in doing so.”

1. California: “No person shall practice law in California unless the person is an active member of the State Bar.” B&P § 6125.

A. B&P § 6126 (UPL is a crime)

B. B&P § 6126.5 (civil remedies for UPL)

C. B&P § 6127 (UPL is punishable as contempt of court)
B. “Practicing Law” in California

1. “As the term is generally understood, the practice of the law is 

A. the doing or performing services in a court of justice, 

B. in any matter [pending] therein, 

C. throughout its various stages[.] 

2. But in a larger sense it includes 

A. legal advice and counsel, and 

B. the preparation of legal instruments and contracts by which legal rights are secured 

C. although such matter may or may not be [pending] in a court.”
C. Providing Legal Information vs. Legal Services

1. When speaking to someone facing criminal charges

A. Information:  Describe elements of an offence

B. Services:  Recommending whether to accept a plea bargain

2. Drafting documents with legal ramifications

A. Information:  describing how to draft documents and providing forms (e.g., NOLO Press)

B. Services:  Filling in forms for another person (LegalZoom)?
D. MR 5.5(b) Looking like a Lawyer:
1. “A lawyer who is not admitted to practice in this jurisdiction shall not:

A. (1) except as authorized by these Rules or other law, establish 
B. an office or 

C. other systematic and continuous presence 

D. in this jurisdiction for the practice of law; or

i. hold out to the public or 

ii. otherwise represent 

iii. that the lawyer is admitted to practice law in this jurisdiction.”
E. Out-of-State Lawyers Practicing Law in CA

1. Post-Birbower:  CA Rules of Court for Multi-Jurisdictional Rules of Practice (Rulebook @711)

2. Generally speaking, more strict than MR 5.5

3. Special registration sometimes required 
(e.g., Rule of Court 9.46 for registered in-house counsel)

4. Those who live in CA cannot qualify for the out-of-state practitioner status
F. Advising about another jurisdiction’s laws

1. Whether a person gives advice as to 

A. local law, 

B. Federal law, 

C. the law of a sister State, or 

D. the law of a foreign country, 

2. he is giving legal advice. 

3. To hold otherwise would be to state that a member of the State Bar only practices law when he deals with local law, a manifestly anomalous statement.”

XIII. Candor to the Tribunal
A. Meritorious Claims (MR 3.1)

1. “A lawyer shall not 

A. bring or defend a proceeding, or 

B. assert or controvert an issue therein, 

2. unless there is a basis in law and fact for doing so that is not frivolous, 

A. which includes a good faith argument for an extension, modification or reversal of existing law.

3. A lawyer for the defendant in a criminal proceeding … may nevertheless so defend the proceeding as to require that every element of the case be established.”
B. Special responsibilities of a prosecutor (MR 3.8)

1. “The prosecutor in a criminal case shall:

A. Refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause.”
C. Lawyer as witness (MR 3.7)

1. “A lawyer shall not act as advocate at trial 

A. in which the lawyer is likely to be a necessary witness 

2.     unless:

A. the testimony relates to an uncontested issue

B. the testimony relates to the nature and value of the legal services rendered in the case; or

C. disqualification of the lawyer would work substantial hardship on the client [FOR CALIFORNIA RULE, THIS POINT REPLACED WITH INFORMED CONSENT FROM CLIENT]”

3. A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or 1.9 [duties to former clients].

D. Candor to the tribunal [FACTS AND LAW]:

1. A lawyer shall not knowingly:

A. Make a false statement of fact or law to a tribunal or 

B. fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; or

C. Fail to disclose to the tribunal legal authority
i. in the controlling jurisdiction 

ii. known to the lawyer to be 

iii. directly adverse to the position of the client and 

iv. not disclosed by opposing counsel; or
D. offer evidence that the lawyer knows to be false.

E. Duty to reveal truthful but adverse information before trial:
1. Civil discovery rules

A. MR 3.4(d)

2. Criminal prosecutor’s obligations under Brady
A. MR 3.8(d)

3. Do not hinder other’s access to evidence and witnesses

A. MR 3.4(a), (d), (f)
F. Ex parte proceedings

1. “In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.”
G. Forbidden trial arguments [only underlined portions in CRPC]

1. A lawyer shall not: …

A. (e) in trial, 

i. allude to any matter 

a. that the lawyer does not reasonably believe is relevant or 

b. that will not be supported by admissible evidence, 

ii. assert personal knowledge of facts in issue except when testifying as a witness, or 

iii. state a personal opinion as to 

a. the justness of a cause, 

b. the credibility of a witness, 

c. the culpability of a civil litigant or 

d. the guilt or innocence of an accused.”
H. A lawyer may refuse to offer evidence, 

1. other than the testimony of a defendant in a criminal matter, 

2. that the lawyer reasonably believes is false.

XIV. Client perjury
A. Suborning perjury
1. “Every person who willfully procures another person to commit perjury is guilty of subornation of perjury, and is punishable in the same manner as he would be if personally guilty of the perjury so procured.” Cal. Penal Code § 127.
B. Duty to correct false material evidence
1. If 

A. a lawyer, 

B. a lawyer’s client, or 

C. a witness called by the lawyer, 

2. has offered material evidence and 

3. the lawyer comes to know of its falsity, 

A. [then] the lawyer shall take reasonable remedial measures, 

B. including, if necessary, disclosure to the tribunal 

a. [Unless disclosure is prohibited by the confidentiality rules, CA adds].

C. When witness plans perjury
1. A lawyer 

A. who represents a client in an adjudicative proceeding and 

B. who knows that a person 

i. intends to engage, 

ii. is engaging or 

iii. has engaged in 

2. criminal or fraudulent conduct related to the proceeding 

3. shall take reasonable remedial measures

A. including, if necessary, disclosure to the tribunal”

i. [To the extent permitted by the confidentiality rules, CA adds.]

D. Don’t forget, criminal defendants have a right to testify.
E. Client perjury as a trilemma:
1. Competing tension between:
A. Lawyer’s duty to maintain confidentiality
B. Lawyer’s duty of candor to the tribunal
C. Lawyer’s duty to gather facts (required by duty of vigorous advocacy)
XV. Fairness to Non-Clients
A. Truthfulness requirements applies to statements to non-clients.
B. MR 4.4(a)
1. In representing a client, a lawyer shall not 

A. use means that have no substantial purpose other than to 

i. embarrass, 

ii. delay, or 

iii. burden 

B.  a third person, or 

C. use methods of obtaining evidence that violate the legal rights of such a person.”

C. No equivalent in CPRC to MR 4.4(a)
1. B&P 6068(f):  Duty “to advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause…”
D. MR 4.3: Dealing with Unrepresented Persons:
1. “In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  

2. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.  

3. The lawyer shall not give legal advice to an unrepresented person, 

A. other than the advice to secure counsel, 

4. if the lawyer knows or reasonably should know 

A. that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.”

E. “No Contact” Rule for Represented Persons:
1. “In representing a client, a lawyer shall not communicate 
A. about the subject of the representation 

i. with a person the lawyer knows to be

ii. represented by another lawyer 

iii. in the matter, 

B. unless the lawyer 

i. has the consent of the other lawyer or 

ii. is authorized to do so by 

a. law or 

b. a court order.”
C. No Contact Rule for Organizations in CA
i. “In the case of a represented … organization, this rule [CRPC 4.2(a)] prohibits communications with:

a. A current officer, director, partner or managing agent of the organization; or

b. A current employee, member, agent, or other constituent of the organization, 

c. if the subject of the communication is 

i. any act or omission of such a person 

ii. in connection with the matter 

d. which may be binding upon or imputed to the organization for purposes of civil or criminal liability”
D. Negotiations comments

i. “A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts.”

ii. “Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact.  Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category.”
XVI. Free Speech, Civility, and Publicity
A. First Amendment permits considerable regulation of lawyers’ speech

1. “It is unquestionable that in the courtroom itself, during a judicial proceeding, whatever right to “free speech” an attorney has is extremely circumscribed. 

A. An attorney may not, by speech or other conduct, resist a ruling of the trial court beyond the point necessary to preserve a claim for appeal. 

2. Even outside the courtroom, … lawyers in pending cases were subject to ethical restrictions on speech to which an ordinary citizen would not be.” [Gentile v. State Bar of Nevada].

B. Basic Trial Publicity Rules

1. (Any) Lawyer in a matter shall not make “an extrajudicial statement” that:

A. will be widely circulated and 

B. “will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter”

2. The criminal prosecutor shall “refrain from making extrajudicial comments that

A. have a substantial likelihood of heightening public condemnation of the accused”
C. Caveats:
1. Notwithstanding paragraph (a), a lawyer may state:

A. (1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;

B. (2) information contained in a public record;

C. (3) that an investigation of a matter is in progress;

D. (4) the scheduling or result of any step in litigation;

E. (5) a request for assistance in obtaining evidence and information necessary thereto;

F. (6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and
G. (7) in a criminal case, in addition to subparagraphs (1) through (6):

i. (i) the identity, residence, occupation and family status of the accused;

ii. (ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;

iii. (iii) the fact, time and place of arrest; and

iv. (iv) the identity of investigating and arresting officers or agencies and the length of the investigation.
D. MR 3.6(c) – Exception for levelling the playing field:
1. “Notwithstanding paragraph (a), a lawyer may make a statement 

A. that a reasonable lawyer would believe 

B. is required to protect a client from 

C. the substantial undue prejudicial effect of 
D. recent publicity 
i. not initiated by 

ii. the lawyer or 

iii. the lawyer’s client.  

2. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.”
E. Speech about Judicial and Legal Officials

1. “A lawyer shall not make a statement 

A. that the lawyer knows to be false or 

B. with reckless disregard as to its truth or falsity 

2. concerning the qualifications or integrity 
3. of a judge… or 

4. of a candidate for election or appointment to judicial … office.”
F. Harming the Administration of Justice

1. “A lawyer shall not

A. seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

B. communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order; 

C. [omitted]

D. Engage in conduct intended to disrupt a tribunal.”
2. “It is professional misconduct for a lawyer to:

A. Engage in conduct that is prejudicial to the administration of justice.”
XVII. Law Firms
A. Non-lawyers may not own or take profits from law firms.

B. No California Duty to Report Another Lawyer’s Misconduct, however, in the MR:

1. “A lawyer who knows that another lawyer 

A. has committed a violation of the Rules of Professional Conduct 

B. that raises a substantial question as to that lawyer’s 

C. honesty, 

D. trustworthiness or 

E. fitness as a lawyer in other respects,

2. shall inform the appropriate professional authority.” 

C. Self-report duty in CA:

1. Three or more civil suits against attorney in 12 months

2. Civil judgments against attorney

3. Judicial sanctions against attorney

4. Felony charges against attorney (whether or not work-related)

5. Criminal conviction of felony or work-related misdemeanor

6. Bar discipline by any other jurisdiction

7. Reversal of a judgment based on attorney’s misconduct, gross incompetence, or willful misrepresentation.
D. Ban on Disciplinary Complaints as Leverage in CA
1. “A member shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute.” 

2. It is misconduct for lawyer to “agree or seek agreement” that

A. misconduct will not be reported to State Bar

B. disciplinary complaints to State Bar will be withdrawn

C. anyone will refuse to cooperate with State Bar investigations
3. Outsourcing unethical conduct:

A. “It is professional misconduct for a lawyer to 

B. violate the Rules of Professional Conduct,
C. knowingly assist or induce another to do so,

D. or do so through the acts of another.”
4. Supervising lawyer responsibilities

A. Supervising Lawyers (MR 5.1)

i. Duty to establish firmwide policies 

ii. Duty to make “reasonable efforts” to ensure compliance by those you directly oversee

iii. Lawyer is responsible for a subordinate lawyer’s acts when

a. Lawyer ordered or ratified the subordinate’s acts

b. Lawyer knows of and could fix problem, but fails to do so

B. Supervising Nonlawyer Staff (MR 5.3)

i. Duty to establish firmwide policies 

ii. Duty to make “reasonable efforts” to ensure compliance by those you directly oversee

iii. Lawyer is responsible for a subordinate nonlawyer’s acts when

a. Lawyer ordered or ratified subordinate’s acts

b. Lawyer knows of and could fix problem, but fails to do so

C. Responsibilities of a Subordinate Lawyer (MR 5.2)

i. “A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.

ii. A subordinate lawyer does not violate the Rules of Professional Conduct if 

a. that lawyer acts in accordance with a supervisory lawyer's reasonable resolution 

b. of an arguable question of professional duty.”
XVIII. Advertising and Solicitation

A. CRPC 7.1(a) A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the communication considered as a whole not materially misleading.

1. “This Rule governs all communications about a lawyer’s services, including advertising.  Whatever means are used to make known a lawyer’s services, statements about them must be truthful.”
2. “Any communication that states or implies ‘no fee without recovery’ is also misleading unless the communication also expressly discloses whether or not the client will be liable for costs.”
3. “This rule prohibits a lawyer from making a communication that states or implies that the lawyer is able to provide legal services in a language other than English unless the lawyer can actually provide legal services in that language or the communication also states in the language of the communication the employment title of the person who speaks such language.”

4. “The following information shall be presumed to be [not misleading advertising]:… foreign language ability of the advertising lawyer or a member of lawyer’s firm.”

B. CRPC 7.4: A lawyer shall not state that the lawyer is a certified specialist in a particular field of law, unless:

1. The lawyer is currently certified as a specialist by the Board of Legal Specialization, or any other entity accredited by the State Bar to designate specialists pursuant to standards adopted by the Board of Trustees; and

2. The name of the certifying organization is clearly identified in the communication.

3. Notwithstanding paragraph (a), a lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.  A lawyer may also communicate that his or her practice specializes in, is limited to, or is concentrated in a particular field of law, subject to the requirements of rule 7.1.

C. No state standards currently exist re: lawyer communications.

D. Attorney communications in general are prohibited from being false or misleading
1. Adverting: Communications through mass media seeking business from a large pool of prospective clients

2. Solicitation: Communication seeking business from specific prospective clients

A. More regulated
B. 1st amendment limits on disciplinary rules re: solicitation
i. Ban on in-person solicitation of for-profit clients = OK
ii. Ban on in-person solicitation of pro bono clients for advocacy group = NOT OK
iii. Ban on targeted direct mail to prospective clients = NOT OK
iv. Ban on targeted direct mail during 30 days after accident or disaster = OK
E. State Bar Act solicitation bans
1. It is a crime to act as an agent for a lawyer to solicit clients in prisons, jails, hospitals, courts.

2. Releases from liability procured from a hospital patient within 15 days of admission are presumed fraudulent.
3. Engagement agreements procured through forbidden solicitations are void.

F. “A lawyer shall not 
1. by 

A. in-person, 

B. live telephone or 

C. real-time electronic contact, 

2. solicit professional employment 

3. when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, 

4. unless the person contacted is:

A. is a lawyer; or 

B. has a 

C. family, 

D. close personal, or 

E. prior professional 

F. relationship with the lawyer….”

5. But even the people above cannot be solicited if they’ve made known to the lawyer that they do not want to be solicited or if the solicitation involves coercion, duress or harassment. 
G. First Amendment Limits on Disciplinary Rules Regulating Lawyer Advertising:
1. Ban on all attorney advertising
A. Not OK
2. Ban on all attorney advertising beyond a list of approved phrases
A. Not OK
3. Mandatory disclosures in some advertising (e.g., fees & costs)
A. OK
4. Limit on use of initials following one’s name
A. Not OK
5. Mandatory disclosures in bankruptcy advertising (whether firm is “debt relief agency”)
A. OK
H. California advertising regulation

1. No advertisement shall contain or refer to any of the following:

A. (a) Any guarantee or warranty regarding the outcome of a legal matter as a result of representation by the licensee.

B. (b) Statements or symbols stating that the licensee featured in the advertisement can generally obtain immediate cash or quick settlements.

C. (c) (1) An impersonation of the name, voice, photograph, or electronic image of any person other than the lawyer, directly or implicitly purporting to be that of a lawyer.

D. (2) An impersonation of the name, voice, photograph, or electronic image of any person, directly or implicitly purporting to be a client of the licensee featured in the advertisement, or a dramatization of events, unless disclosure of the impersonation or dramatization is made in the advertisement.

E. (3) A spokesperson, including a celebrity spokesperson, unless there is disclosure of the spokesperson’s title.

F. (d) A statement that a licensee offers representation on a contingent basis unless the statement also advises whether a client will be held responsible for any costs advanced by the licensee when no recovery is obtained on behalf of the client. If the client will not be held responsible for costs, no disclosure is required.
2. There shall be a rebuttable presumption affecting the burden of producing evidence that the following messages are false, misleading, or deceptive within the meaning of Section 6158

A. (a) A message as to the ultimate result of a specific case or cases presented out of context without adequately providing information as to the facts or law giving rise to the result.

B. (b) The depiction of an event through methods such as the use of displays of injuries, accident scenes, or portrayals of other injurious events which may or may not be accompanied by sound effects and which may give rise to a claim for compensation.

C. (c) A message referring to or implying money received by or for a client in a particular case or cases, or to potential monetary recovery for a prospective client.  A reference to money or monetary recovery includes, but is not limited to, a specific dollar amount, characterization of a sum of money, monetary symbols, or the implication of wealth.
3. The following information shall be presumed to be in compliance with this article for purposes of advertising by electronic media, provided the message as a whole is not false, misleading, or deceptive:

A. (a) Name, including name of law firm, names of professional associates, addresses, telephone numbers, and the designation “lawyer,” “attorney,” “law firm,” or the like.

B. (b) Fields of practice, limitation of practice, or specialization.

C. (c) Fees for routine legal services, subject to the requirements of subdivision (d) of Section 6157.2 and the Rules of Professional Conduct.

D. (d) Date and place of birth.

E. (e) Date and place of admission to the bar of state and federal courts.

F. (f) Schools attended, with dates of graduation, degrees, and other scholastic distinctions.

G. (g) Public or quasi-public offices.

H. (h) Military service.

I. (i) Legal authorship.

J. (j) Legal teaching positions.

K. (k) Memberships, offices, and committee assignments in bar associations.

L. (l) Memberships and offices in legal fraternities and legal societies.

M. (m) Technical and professional licenses.

N. (n) Memberships in scientific, technical, and professional associations and societies.

O. (o) Foreign language ability of the advertising lawyer or a member of lawyer's firm.
