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	4TH AMENDMENT

Guaranties the right of people “to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures”


Was There A Search?
I. Katz Reasonable-Expectation-of-Privacy Test: The government violated defendant’s reasonable expectation of privacy
A. Requirements:

1. Subjective = Defendant had an actual expectation of privacy (often shown by taking steps to shield area, item, or activity from observation)
2. Objective = Defendant had a reasonable expectation of privacy (one that society is prepared to recognize as reasonable)
B. Reasonable Expectation of Privacy:

1. Wiretapping Private Phone Calls (search) (Katz v. US)

(i) Rule = 4th Amendment protects people, not places

(ii) Note = What a person seeks to preserve as private (even in a public area) may be constitutionally protected
2. Thermal-Imaging Technology to See Inside a Home (search) (Kyllo v. US)

(i) Relevant Factors = Sense-enhancing tech; not in general public use; provides info RE. interior of home; info couldn’t have been obtained without the tech
3. Drug-Sniffing Dogs in Homes/Curtilage (search) (FL v. Jardines, concurrence)

(i) Rationale = Like Kyllo, using a drug-sniffing dog to enhance senses & nose into intimacies of the home that one reasonably thought protected from disclosure
4. Accessing Cell-Site Location Information (CSLI) (search) (US v. Carpenter)

(i) Rule = People have a reasonable expectation of privacy in the “whole of their physical movements”; government’s access to CSLI violates that expectation
(ii) Rationale = Long-term CSLI provides an all-encompassing record, giving the government access to an intimate window of a person’s life, & enabling it to deduce the whole of an individual’s movements
(iii) Note = The fact that information is held by a 3rd party doesn’t override 4th Amendment protections; whether government employs its own surveillance tech (as in Jones) or leverages the tech of a wireless carrier, individuals maintain a reasonable expectation of privacy in their physical movements
5. Accessing Aerial Surveillance Footage (search) (Beautiful Struggle)

(i) Rationale = Carpenter rationale; extended aerial surveillance enables police to deduce private information from the whole of individuals’ movements; it opens an intimate window into their private associations & activities
6. Drawing Blood/ DNA Collection (search) (MO v. McNeely; MD v. King)
(i) Rationale = Piercing body to seize potential evidence is an invasion of bodily integrity that violates the most personal & deep-rooted expectations of privacy

(ii) Note = Blood/DNA can reveal a host of private medical facts, including whether the person is epileptic, pregnant, diabetic, etc.
C. No Reasonable Expectation of Privacy:
1. Things Knowingly Exposed to the Public (no search) (Katz v. US)
(i) Examples = Overheard conversations, fingerprints, voice, handwriting
2. Things Observed in Plain View from A Lawful Vantage Point (no search)
(i) Examples = Things visible through windows of buildings or cars, or prison cell
3. Open Fields (search) (Oliver v. US)
(i) Note = Steps taken to shield the field from observation are irrelevant; PINS
(ii) Rationale = beyond curtilage; generally visible to the public
4. Things Observed During Aerial Flyovers (no search) (CA v. Ciraolo; FL v. Riley)
(i) Requirement = Must lawfully be in legally navigable, public airspace
(ii) Rationale = Anyone lawfully present in the airspace could see what officers see
(iii) Limitations = Flying below 400ft may not be permitted; using generally unavailable sense-enhancing technology would make it a search

(iv) Exception = It would be a search if there’s a physical trespass, nuisance created by the flyover (e.g., excessive noise, wind, dust), or threat of harm
5. Abandoned or Discarded Items (e.g., trash) (no search) (CA v. Greenwood)
(i) Rationale = Trash left at the curb for pickup is particularly suited for public inspection, for the purpose of having 3rd parties take it

6. Conversations with 3rd Parties (no search) (US v. White)

(i) Rationale = Assumption of risk; must assume everyone’s an agent of the state

7. Pen Registers/Bank Records (3rd-party doctrine) (no search) (MD v. Smith)

(i) 3rd-Party Doctrine = 4th Amendment doesn’t protect things knowingly exposed to a 3rd party

(ii) Rationale = When one dials phone numbers, they expose that information & assume the risk that the dialed numbers would be revealed to police

8. Drug-Sniffing Dogs in Public Spaces (no search) (IL v. Caballes; US v. Place)
(i) Rationale = Dog sniffs reveal no information other than the location of a substance nobody may possess; the sniff discloses only the presence/absence of narcotics and doesn’t expose non-contraband items

(ii) Violation = Initial seizure may become unlawful if prolonged beyond the time reasonably required to complete that mission (e.g., time to effect routine stop)
II. Jones Trespass & Gathering-Information Test: The government obtained information by physically invading a “constitutionally protected area”
A. Requirements:
1. The government must have gathered information
2. By physically intruding on an occupied, constitutionally protected area (e.g., home)
B. Examples:

1. GPS Installation & Long-Term Tracking (search) (US v. Jones)
(i) Facts = Government (1) physically occupied defendant’s private property (2) for the purpose of obtaining information over a 28-day period
2. Drug-Sniffing Dogs in Homes/Curtilage (search) (FL v. Jardines)

(i) Rationale = The background social norms that invite a visitor to the front door neither implicitly nor explicitly invite them there to conduct a search
3. Aerial Flyovers That Cause Noise, Wind, or Dust (maybe search) (FL v. Riley)
Was There A Seizure?
I. Seizures of Property: Property is seized when the government assumes possession & control over it
II. Seizures of Persons: A person is seized if (1) the government uses physical force or show of authority to restrain a person’s freedom of movement; or (2) a reasonable person under the circumstances believes they’re not free to leave or terminate the encounter
A. Overview of Seizures:
1. Two Kinds of Seizures:
(i) Arrest
(ii) Terry Stop-and-Frisk
2. Circumstances Indicating Seizure:
(i) Threatening presence of several officers; display of a weapon by an officer; some physical touching of suspect’s person; use of language/tone of voice indicating that suspect’s compliance might be compelled; arrest; traffic stop; force used with intent to restrain (grabbing, touching, shooting, tasing)
3. Circumstances Indicating No Seizure:
(i) Consensual encounters; mere shows of authority without suspect yielding or submitting; mere police questioning, so long as reasonable person would feel free to disregard them; police simply shining spotlight on person, without more
4. Police Use of Force:
(i) Deadly Force = Permissible to seize a felony suspect only when:
(a) It’s necessary to prevent the felon’s escape, and

(b) Where feasible, some warning has been given, and

(c) Police have probable cause to believe the suspect—
(1) Committed a crime involving the (threatened) infliction of serious physical harm, and

(2) Poses a threat of serious physical harm to police or to others
(ii) Objective Standard = Whether a reasonable officer under the circumstances would consider the use of force to be necessary (Graham v. Connor)
B. Arrests:
1. Overview:
(i) An arrest occurs when police physically restrain someone or severely curtail their freedom to leave without physical force (CA v. Hodari D.)
(ii) A constitutionally valid arrest requires probable cause (Atwater v. Lago Vista)
(iii) An arrest is accompanied by a full search of person & grab area, and a cursory protective sweep (if there’s a reasonable belief a dangerous person is present)
2. Probable Cause:
(i) Officer must have objectively reasonable grounds to believe that (I) a crime has more likely than not been committed, & (II) the arrestee committed the crime
3. Circumstances Indicating Arrest:
(i) Movement = Without consent, officers move suspect from the street to the police station (NY v. Dunaway), or to a private room in the airport (FL v. Royer)
(ii) Coerciveness = Officers draw weapons on suspect; consider overall force used
(iii) Duration = Detention lasts more than 30–40 minutes (US v. Sharpe)
C. Terry Stop & Frisk (Investigatory Detention):
1. Terry Stops = Officer may briefly stop, detain, & question a suspect when, based on experience, they’ve reasonable suspicion that criminal activity is afoot (Terry v. Ohio)
(i) Reasonable Suspicion = Must articulate a specific factual basis that reasonably supports an inference that suspect may actively be engaged in criminal activity

(a) Crime is Afoot = Suspect must be engaged in an ongoing crime
(b) Individualized Suspicion = Particularized & objective basis to suspect the specific person stopped of engaging in criminal activity
(1) Relevant Factors Informing Suspicion = Visible bulges/baggy clothing indicating hidden weapon; sudden movement or flight; attempt to reach for object not immediately visible; evasive/deceptive responses to officer’s questions; unnatural hand postures suggesting an effort to conceal a weapon
(2) Suspicion Based on Informant Tips = Depends on the content of information possessed by police & the tip’s reliability
II. Reliability Factors = Explaining how tipster learned the information; tipster demonstrates familiarity with suspect’s affairs by predicting future behavior; police independently corroborate tip; self-incrim- (AL v. White)
II. More Than a Mere Hunch = Unparticularized suspicion or hunch of criminal activity is insufficient; suspicion based solely on race, gender, hairstyle, or manner of dress is insufficient (US v. Brignoni-Ponce)
II. Totality-of-the-Circumstances Standard = Consider whether the series of acts, taken together, warrant further investigation (US v. Arvizu)

II. Scope of Terry Stops:

II. Duration = Detention must be temporary & last no longer than necessary to effectuate the purpose of the stop (FL v. Royer)

II. 30–40-minute detention of suspects found to be a reasonable Terry stop, not an arrest (US v. Sharpe)
II. 90-minute detention of luggage exceeded the scope of Terry and was unreasonable absent probable cause (US v. Place)
II. Location = Detention must be on the street; bringing suspect to police station constitutes an arrest, requiring probable cause (Dunaway v. NY)

II. Methods Employed = Only the “least intrusive” investigative methods reasonably available to verify or dispel an officer’s suspicions may be employed (FL v. Royer)
II. Terry Frisks = Officer may conduct a limited protective frisk of a suspect’s outer clothing if (I) the initial detention was lawful and (II) they have reasonable suspicion that the suspect is armed & dangerous (Ybarra v. IL)
II. Objective Standard = Whether a reasonable officer under the circumstances would be warranted in believing their safety or that of others is in danger
II. Scope of Terry Frisks = Limited to frisk of suspect’s outer clothing; limited to weapons search
II. Plain-Feel Doctrine = If, during the frisk, the officer feels an object whose contour/mass makes its incriminating identity immediately apparent, then the officer may expand the search/seizure to the evidence (MN v. Dickerson)
II. Limitation = Officer may not squeeze or manipulate the object to determine whether it’s contraband (MN v. Dickerson)
Was the Search and/or Seizure Reasonable?
I. Warrant: A search/seizure conducted under a warrant is presumptively reasonable.  A warrant must (1) be based on probable cause, (2) be issued upon oath or affirmation to a neutral magistrate, & (3) particularly describe who or what is to be searched or seized
A. Probable Cause:
1. Probable Cause to Search = The totality of the circumstances must warrant a reasonable person in the belief that there’s a fair probability that:
(i) The particular items searched for are connected with criminal activity; and
(ii) The items are likely to be found at the location searched
2. Probable Cause to Arrest = The totality of the circumstances must warrant a reasonable person in the belief that it’s more likely than not that:
(i) A crime was committed; and
(ii) The suspect committed the crime
B. Scope of the Warrant:
1. Timing = Must generally be executed in the daytime (6am–10pm); good for 14 days
2. Limited to Its Terms = The search/seizure is limited to the terms of the warrant
(i) Once the item in the search warrant is found, police must stop searching
(ii) Cannot look in kitchen drawers for stolen 32” TV; cannot arrest a female when arrest warrant describes a male 
3. Executing Warrants = Must be executed in a reasonable manner
(i) Forced Entry = Method of entry must be reasonable under the circumstances

(ii) “Knock & Announce” Rule = Police must knock & announce their presence, and wait about 15–20 seconds, prior to entry under a warrant
(iii) Exception = Police need not knock & announce if they have reasonable suspicion that it would be dangerous, futile, or threaten destruction of evidence
C. Detention of Persons During Warrant Execution:

1. Rule = During a search of a home pursuant to a lawful warrant, officers may detain the occupants in the vicinity of the home for a reasonable amount of time to effectuate the search in a timely, efficient, & safe manner (MI v. Summers; Muehler v. Mena)
(i) Handcuffing Occupants = Justified when a warrant authorizes a search for weapons & a wanted gang member resides on the premises
(ii) Duration of Detention = No longer than necessary for the officers to complete the search in a safe manner
(iii) Cannot Search Occupants = Police must have probable cause to search them

II. Warrantless Search or Seizure: A warrantless search/seizure is per se unreasonable (Katz v. US), subject to a few carefully delineated exceptions
A. Search Incident to Lawful Arrest (suspicionless)
An officer may search the area within the immediate control & wingspan (grab area) of a lawfully arrested person without a warrant (Chimel v. CA)
1. Requirements = (I) Person must be lawfully arrested; (II) search must be reasonably contemporaneous with arrest; & (III) search cannot exceed the “grab area”
2. Justifications = Officer safety; prevents destruction of evidence; lesser expectation of privacy after arrest (Chimel v. CA)
3. Limitation = The search of digital data stored on a cellphone requires a warrant & cannot be justified as a search incident to a lawful arrest (Riley v. CA)

B. Automobile Search Incident to Lawful Arrest 
Incident to & contemporaneous with a lawful arrest, an officer may search a vehicle’s entire passenger compartment & the contents of any containers (not the trunk) if:
1. The arrestee is unsecured & within reaching distance of the passenger compartment at the time of the search; or
2. The arrestee is secured & the officers have a “reasonable basis to believe” that evidence of the crime that led to the arrest might be found (AZ v. Gant)
C. Protective Sweep Incident to Lawful Arrest (reasonable suspicion)
1. Rule = Incident to & contemporaneous with a lawful arrest inside a home, officers may conduct a protective sweep of:
(i) Areas immediately adjoining the place of arrest, without suspicion
(ii) Other areas in the house, if they have reasonable suspicion to believe the area harbors an individual who poses a danger to those present (MD v. Buie)
2. Scope = Must be a reasonably brief and narrow visual inspection of those areas in which a person could hide (obviously cannot in drawers)
D. Exigent Circumstances (probable cause)
1. Hot Pursuit
(i) Rule = Police may make a warrantless entry into the home to search/arrest if:
(a) They’re in pursuit of a fleeing suspect,
(b) They have probable cause to believe that the suspect committed a jailable offense (Welsh v. WI), and
(c) It would be impracticable to obtain a warrant (Payton v. NY)
(ii) Rule = If police are justified in warrantlessly entering a home in hot pursuit, they may also search the home if they have probable cause to believe evidence of the crime that led to the arrest will be found therein (Warden v. Hayden)
(iii) Relevant Factors = Time since commission of offense (2–3 days later isn’t “hot pursuit”); gravity of offense; risk of suspect remaining free; whether suspect entered their home or someone else’s; certainty that suspect is the right person
2. Preventing Destruction of Evidence
(i) Rule = Police may make a warrantless entry into the home to search if:
(a) They have probable cause to believe evidence will be destroyed,
(b) They didn’t create the exigency by engaging or threatening to engage in conduct that violates the 4th Amendment (KY v. King), and
(c) It would be impracticable to obtain a warrant
(ii) Example of Improper Threat = Police announcing that they’ll break door down unless the occupants open it voluntarily is improper under KY v. King
3. Emergency-Aid
(i) Rule = Police may make a warrantless entry into the home if they have probable cause to believe that:
(a) Someone inside is injured & requires emergency assistance, or
(b) Someone inside requires protection from imminent injury (Brigham City v. Stuart)
(c) It would be impracticable to obtain a warrant
(ii) Example = If officers look through a home’s open window and observe a fight occurring inside, they may immediately enter to quell the violence

E. Warrantless Arrests (probable cause)
1. Warrantless Arrest in Public = In a public place, police may make a warrantless arrest if they have probable cause to believe that:
(i) The suspect has committed a felony (US v. Watson), or
(ii) The suspect has committed any crime in the officer’s presence (Atwater v. City of Lago Vista)
2. Warrantless Arrest in Private Homes = Police may not enter a private home to make a routine felony arrest unless they have a warrant or there are exigent circumstances
(i) 3rd Party’s Home = Unless the suspect cohabitates/overnight guest in the 3rd party’s home, only the 3rd party has 4th Amendment standing
F. The Automobile Exception (probable cause)
If officers have probable cause to believe a vehicle contains contraband/evidence of a crime, they may stop the vehicle & search any place therein that they have probable cause to believe the contraband/evidence is located (Carroll v. US; CA v. Acevedo)
1. Rationale = Exigency is created by the vehicle’s mobility (loss/destruction of evidence); lesser expectation of privacy in vehicles because of pervasive regulations & extensive police-citizen contact (CA v. Carney)
2. Applicable Vehicle Types = Cars; mobile homes; boats; airplanes
3. Containers in Vehicles = May extend to luggage, purses, bottles, closed containers, and other passengers’ belongings inside the vehicle (CA v. Acevedo; WY v. Houghton)
4. Limitation = Search is proper only to the extent that the areas of the vehicle searched “could possibly contain the object of the search” (US v. Ross)

G. Consent Searches (suspicionless)
Police may conduct a warrantless & suspicionless search if the suspect (a) voluntarily consents & (b) has actual or apparent authority to consent (Schneckloth v. Bustamonte)
1. Voluntariness = Consent must be voluntary under totality of the circumstances; can’t be the product of express/implied duress or coercion (Schneckloth v. Bustamonte)
(i) Example = Police say, “We’ll come back later with a warrant if you don’t consent,” without having sufficient probable cause for a warrant; consent is given; this suggests the consent was elicited via duress/coercion
2. Scope = Search is limited to the scope of consent given; consent to search vehicle may not automatically extend to closed containers therein (ME v. Sargent)

3. 3rd-Party Consent = Consent of a 3rd-party co-inhabitant is effective when they have common authority with the suspect over the premises (US v. Matlock)
(i) Rationale = Co-inhabitants assume the risk that one of them may permit search of common areas if the other isn’t present (US v. Matlock)

(ii) Limitation = Co-inhabitants cannot consent to searches of areas they have no right to enter (e.g., private rooms); but “apparent authority” may justify search
(iii) Consenting & Objecting Co-Inhabitant = The right of the present & objecting occupant wins; warrantless search violates 4th Amendment (GA v. Randolph)
H. Car Frisk (reasonable suspicion)
After a Terry stop of a car, an officer may conduct a limited search of passenger compartment for weapons, if they “reasonably believe” occupants might be armed & dangerous (MI v. Long)
I. Plain-View Doctrine (suspicionless)
1. Rule = Police may warrantlessly seize property if:
(i) The officers are lawfully present where the seizure occurs, 
(ii) The property seized is in plain view, and
(iii) The property’s incriminating character is immediately apparent
2. Rationale = Items left in plain view have no legitimate expectation of privacy; requiring a warrant would risk suspect’s flight and/or destruction of evidence

3. “Lawfully Present” = Officer must not have violated the 4th Amendment in arriving at their vantage point to observe the property (Horton v. CA)
4. “Incriminating Character” = Officer must have probable cause to believe the item is contraband or evidence of a crime (AZ v. Hicks)
5. “Immediately Apparent” = Officer must recognize the item’s illegal character without the need for any further testing, manipulation, or physical invasion (AZ v. Hicks)
J. Inventory Searches (suspicionless)

1. Inventory Search of Cars = The warrantless, suspicionless inventory search of a car is reasonable if:

(i) The car was lawfully impounded
(ii) Inventory search is standard procedure (no discretion) (SD v. Opperman)
2. Inventory Search of Arrestee’s Personal Effects = The warrantless, suspicionless search of an arrestee’s personal effects after booking is reasonable (IL v. Lafayette)
3. Rationale = Lesser expectation of privacy; search is limited in scope & governed by standard procedures; need to protect owner’s property from being stolen; need to guard police against false claims of lost/stolen property; need to ensure no dangerous items (guns/bomb/drugs) are inside the impound lot or the police station
K. Regulatory Search (inspection) (suspicionless)
1. Rule = The warrantless, suspicionless search of a “pervasively regulated business” (e.g., state-regulated/licensed junkyards) is reasonable if:

(i) A substantial government interest informs the regulatory scheme,

(ii) Warrantless inspection is necessary to further the regulatory scheme, and
(iii) The scheme provides an adequate substitute for the warrant process
2. “Substantial Government Interest” = Consider the purpose of the regulatory scheme (e.g., deterring auto theft in junkyards) (NY v. Burger)
3. “Necessary” = Consider the purpose
4. “Adequate Substitute for Warrant” = Owner must’ve been aware they were subject to the inspections, which reduces their expectation of privacy; regulatory scheme’s rules & standards must limit discretion in searches

L. Administrative Searches
1. Parole Search = The warrantless, suspicionless search of parolees who are subject to a search condition under terms of their release is reasonable (Samson v. CA)
(i) Rationale = Parolees have lesser expectation of privacy; warrantless, suspicionless searches are vital to parole supervision
2. Probation Search = Searching a probationer subject to a search condition is reasonable where police have reasonable suspicion criminality is afoot (US v. Knights)
(i) Justification = Probation is a form of criminal sanction after a finding of guilt; probationers have a lesser expectation of privacy by virtue of their status, especially if the court imposes freedom-limiting conditions
M. Special-Needs Searches (suspicionless)
Primary purpose must be for public safety or information gathering—not to detect evidence of general criminal wrongdoing
1. Reasonableness Factors = Weight & immediacy of government interest; nature of the privacy interest compromised by the search; character of the intrusion imposed by the search; efficacy of the search in advancing government’s interest

2. Checkpoints = Must be reasonably brief, standardized, & discretionless
(i) DUI Checkpoints = Brief seizure at police DUI checkpoint whose purpose is to stop intoxicated drivers is reasonable (Mich. Dep’t of State Police v. Sitz)

(a) Rationale = Limited nature of seizure; reduced expectation of privacy in vehicles; DUI checkpoints enhance public safety; standardized stops
(ii) Illegal-Immigration Checkpoints = Brief seizure at checkpoint whose purpose is to intercept illegal immigration is reasonable (US v. Martinez-Fuerte)
(iii) Public Information-Gathering Checkpoints = Brief seizure at checkpoint whose purpose is to obtain information from the public is reasonable (IL v. Lidster)
(a) Rationale = Contrary to narcotics checkpoints, which are set up to locate suspects, this checkpoint is set up to look for witnesses
(b) Example = Checkpoint set up for the purpose of stopping motorists to ask about a hit-and-run is reasonable

(iv) Narcotics Checkpoints = Narcotics checkpoints, whose primary purpose is to discover & interdict narcotics in vehicles, violates the 4th Amendment (Indianapolis v. Edmond)
(a) Rationale = Because the primary purpose of a narcotics checkpoint is to uncover evidence of criminal wrongdoing, it is unconstitutional

3. Drug Testing = State hospital’s performance of warrantless urinalysis drug tests to obtain evidence of criminal conduct for law enforcement purposes is an unreasonable search under the 4th Amendment (absent consent) (Ferguson v. City of Charleston)
(i) Rationale = From its inception, the central & indispensable feature of the drug-testing police was to coerce patients into substance abuse treatment
4. DNA Collection of Arrestees = At police station booking, a minimally intrusive cheek swab (search/seizure) of persons arrested for serious crimes is reasonable (MD v. King)
(i) Governmental Interests = Accurate identification of arrestee; enabling criminal justice system to make informed decisions re. bail (dangerousness); facilitating society’s interest in freeing those wrongfully arrested/convicted
(ii) Individual Privacy Interest = Buccal swab is a very minor intrusion; only “junk” DNA is used to determine arrestee’s identity—not the coding parts that reveal private genetic information
N. Border Searches
1. Stops/Searches at the Border = At the border, neither US citizens nor non-citizens have 4th Amendment rights (Almeida-Sanchez v. US)

2. Roving Patrol Stops/Searches Near the Border = Near the border (within 100 miles), a roving border patrol may stop a vehicle only if it has reasonable suspicion the vehicle contains illegal immigrants (US v. Brignoni-Ponce)
(i) Reasonable Suspicion = Mexican appearance, manner of dress, and hairstyle, without more, are insufficient to give rise to reasonable suspicion

(ii) During the Stop = Officer may ask passengers about their citizenship, immigration status, and any suspicious activity; any further inquiry, detention, or search requires probable cause or consent
If Search/Seizure Was Unreasonable, Should Evidence Be Suppressed?

I. Standing = Only a person whose 4th Amendment rights were violated may invoke the Exclusionary Rule to challenge admissibility of illegally obtained evidence (IL v. Rakas)
A. General Rules:
1. A defendant lacks standing to challenge violations of another’s constitutional rights
2. A defendant lacks standing where they have no reasonable expectation of privacy in the items or place searched (IL v. Rakas)
3. A defendant lacks standing to challenge the unlawful search of a home if their only connection to the home is commercial, fleeting, and insubstantial (MN v. Carter)
(i) In Carter, the defendants had no previous connection with the householder, and they were there only for a few hours for a purely commercial purpose
4. An overnight guest in a home has standing to invoke the exclusionary rule, because they have a reasonable expectation of privacy in the home (MN v. Olson)
II. The Exclusionary Rule = Any evidence which flows from an illegal search or seizure is tainted by the illegality and must be suppressed in a criminal prosecution (UT v. Strieff)
A. Purpose of the Exclusionary Rule:
1. The only purpose of the exclusionary rule is to deter police misconduct (Mapp v. OH)

2. Applicable only when police deliberately, recklessly, or grossly negligently violate the 4th Amendment (Herring v. US)

B. Fruit of the Poisonous Tree:

1. Both the primary evidence directly obtained from an illegal search/seizure & evidence derived from that illegality must be suppressed, unless taint is purged (UT v. Strieff)
C. Balancing Test:

1. The deterrence benefits of exclusion must outweigh the social costs of letting the defendant go free (Herring v. US)
2. When police exhibit deliberate, reckless, or systematically negligent disregard for 4th Amendment rights, deterrence value of exclusion is strong & tends to outweigh costs

D. Exceptions to the Exclusionary Rule:

1. Good-Faith Exception = Evidence won’t be excluded when police act in objectively reasonable reliance on a defective warrant, statute, or appellate decision (US v. Leon)
(i) Rationale = Deterrent purpose of exclusion isn’t served when police act in objective good faith—there’s nothing to deter
(ii) When Suppression Would Be Appropriate:

(a) Warrant Has False Information = Police were knowingly dishonest or reckless in preparing their warrant affidavit (US v. Leon)
(b) Warrant Obviously Lacks Probable Cause = No reasonable police officer could believe the requisite probable cause exists (US v. Leon)
(c) Warrant is Facially Deficient = Warrant lacks particularity such that no reasonable police officer could believe it to be sufficient (US v. Leon)
2. Independent-Source Exception = Evidence won’t be excluded at trial if it was obtained from a source independent of the police misconduct
(i) Rationale = Deterrence isn’t achieved because police have little reason to anticipate the separate investigation leading to the same evidence
(ii) Example = Police learn of suspect’s involvement in a murder from their illegally seized diary and also, independently, from a confessing accomplice
3. Inevitable-Discovery Exception = Evidence won’t be excluded at trial if discovery of that evidence was inevitable in the course of the police investigation (Nix v. Williams)
(i) Rationale = Excluding the evidence when it inevitably would’ve been discovered puts the prosecution in a worse position than it would’ve been in
(ii) Standard of Proof = Prosecution must show by a preponderance of the evidence that police would’ve discovered it anyway, without acting unconstitutionally
4. Attenuation Exception = Evidence won’t be excluded at trial where the link between the illegal police conduct & the evidence obtained therefrom is sufficiently attenuated as to dissipate the taint (Brown v. IL; UT v. Strieff)
(i) Temporal Proximity = How closely the discovery of the evidence followed the unconstitutional police conduct

(a) Note = The closer in time, the greater the deterrent value of suppression

(ii) Intervening Circumstances = The presence of intervening circumstances that disrupt the causal chain between the misconduct & discovery of the evidence
(a) Note = The stronger the causal chain, the greater the deterrent value
(b) Examples = Suspect consults with counsel; suspect presented before a magistrate to assess probable cause; police discover a preexisting, valid warrant after an illegal investigatory stop of suspect
(iii) Flagrancy of the Illegality = The purpose & flagrancy of the official misconduct
(a) Note = The more purposeful/flagrant the police misconduct, the clearer the necessity (and better the chance) of deterrence via suppression

(b) Consideration = Was the police misconduct a calculated decision?
Impeachment Exception = Unlawfully seized evidence may be admissible if offered to impeach a testifying defendant

	5TH AMENDMENT

“No person . . . shall be compelled in any criminal case to be a witness against himself”


14th Amendment Due Process: The Voluntariness Requirement
I. Voluntariness Requirement: To be admissible at trial, a confession must be voluntary; voluntariness is assessed by the totality of the circumstances
A. Duration of Interrogation = Confessions obtained from long interrogation are more likely to be deemed involuntary

1. Example = 36-hour, non-stop, incommunicado police interrogation was “inherently coercive”; involuntary (Ashcraft v. TN)

B. Deprivation of Basic Necessities = Confessions obtained from long interrogation, where the suspect is denied sleep, food, water, or restroom access, are likely involuntary (Payne v. AR)
C. Use or Threats of Physical Force = Confessions obtained after suspect has been physically coerced or threatened with physical force are involuntary
1. Example = A mob, including a police officer, lynched, whipped, beat, & mutilated 3 suspects to elicit confessions; involuntary (Brown v. MI)
2. Example = FBI informant in prison told suspect to confess or he wouldn’t protect suspect from other inmates; involuntary (AZ v. Fulminante)
D. Psychological Pressure Tactics = Confessions obtained by a suspect whose will was overborne by official pressure, fatigue, and sympathy falsely aroused are involuntary

1. Example = Confession obtained after 8-hour, middle-of-the-night interrogation by a total of 16 officers & suspect’s friend; involuntary (Spano v. NY)

E. Deception = Confessions obtained by police through fabricated evidence, or through false promises or threats, are involuntary; but police are generally permitted to lie
1. Example = Suspect promised non-prosecution if she cooperated; if not, she faced 10 years’ imprisonment & loss of her children; involuntary (Lynumn v. IL)
2. Example = Suspect was falsely told by police that his DNA was found at crime scene; officer showed him a fabricated DNA lab report; involuntary
3. Example = Suspect told by police his accomplice already confessed to the crime; voluntary (Leyra v. Dennis)

4. Example = Officer acted as a friend to the suspect & expressed empathy with his plight; voluntary (Frazier v. Cupp)

F. Suspect’s Characteristics = Suspect’s age, education, & mental condition are relevant factors

1. Education = High or low level of education/intelligence is significant to voluntariness inquiry (Payne v. AR; Columbe v. CT; Crooker v. CA)
2. Mental Condition = Regardless of suspect’s mental condition, a confession will be deemed involuntary only if it’s the product of police misconduct (CO v. Connelly)
II. Violation: Coercive State Conduct + Overbearing Suspect’s Will = Due Process Violation
5th Amendment Privilege Against Self-Incrimination
I. Requirements to Invoke the Privilege Against Self Incrimination
A. The statement must be testimonial (aimed at gathering facts for prosecution)
B. The statement must be incriminating (presents the possibility of prosecution; link in chain)
C. The statement must be compelled (overbear suspect’s will; mostly addressed by Miranda)
Was the Suspect Under Custodial Interrogation? (Miranda)
I. Custody: A reasonable person in the suspect’s position would feel that their freedom of movement is substantially curtailed to a degree akin to a formal arrest (Stansbury v. CA)
A. Relevant Factors:

1. Whether suspect voluntarily went to police station & made a statement
2. Whether suspect was informed that they were free to leave

3. Whether suspect’s freedom of movement during questioning was unrestrained

4. Whether police used strong-arm tactics or deceptive strategies during questioning

5. Whether the atmosphere of the questioning was police-dominated (at police station?)
B. No Custody:

1. One who voluntarily goes to the police station, isn’t under arrest, and makes a statement is not in “custody” for Miranda purposes (OR v. Mathiason)
2. A routine traffic stop is not “custody” for Miranda purposes, because driver reasonably would believe that they’re free to leave after ticket is issued (Berkemer v. McCarty)
3. Brief Terry stop & detention to ask a moderate number of questions to determine identity and verify/dispel their suspicions is not custody (Berkemer v. McCarty)

4. A prisoner isn’t automatically in “custody” for Miranda purposes (MD v. Shatzer)
II. Interrogation: Any words or conduct from the police that they should know are reasonably likely to elicit an incriminating response from the suspect (RI v. Innis)
A. Overview:
1. Standard = Whether a reasonable suspect would believe they’re being interrogated
2. Suspect’s Knowledge = The suspect must know that they’re being questioned by police

3. Suspect’s Unique Susceptibility to Coercion = Court must consider any special susceptibility of the suspect to certain pressures that police knew/should’ve known of
B. Not Interrogation:
1. Perkins Operations = Undercover police officer posing as a fellow inmate need not give Miranda warnings to an incarcerated suspect before an interrogation (IL v. Perkins)

(i) Rationale = The coercion associated with a “police-dominated atmosphere” is absent when one speaks freely to someone whom they’re unaware is police
2. Spontaneous/Voluntary Statements = A suspect who volunteers statements to police without being questioned isn’t “under interrogation” (RI v. Innis; CO v. Connelly)

(i) Rationale = There’s no objectionable police conduct
If So, Was the Suspect Mirandized?

I. Miranda Warnings: After custody, and prior to any questioning, law enforcement generally must warn suspects of their Miranda rights (Miranda v. AZ)
A. Miranda Rights:
1. You have the right to remain silent
2. Anything you say can & will be held against you in a court of law
3. You have the right to an attorney & to have them present during interrogation
4. If you cannot afford an attorney, one will be appointed for you
B. Variations in Warnings:

1. Variations are permissible if they reasonably convey the rights included above

C. Rationale:

1. The custodial interrogation setting is inherently coercive
(i) Suspects may be ignorant of their 5th Amendment rights
(ii) Incommunicado, closed-door, private interrogations make suspects feel alone
(iii) Interrogations in unfamiliar, police-dominated environments are unnerving and inherently coercive
(iv) Suspects may feel compelled to speak because they fear police reprisal for remaining silent, or because they hope to be treated leniently if they confess

2. If the suspect decides to speak, it should be based on their free will, not based on the coercive nature of the police-dominated environment

II. The Public-Safety Exception: If custodial questioning is reasonably prompted by a concern for safety of the public, police, or suspect, Miranda warnings need not be given
A. Scope:

1. Only those questions that are necessary to secure the safety of the police, the public, or the suspect may be asked

2. Anything more is outside the scope of the exception
B. Rationale:

1. Prior Miranda warnings might deter a suspect from disclosing pertinent information that would prevent further dangers
2. The cost of losing the information isn’t just a failure to obtain evidence useful to convict the suspect, but also the cost to the public if someone were injured as a result

C. Examples:

1. Arrested suspect gave unwarned statement to police about the location of his gun near a grocery store after the officer found an empty holster on his person (NY v. Quarles)
2. Boston Marathon Bomber invoked right to counsel but was still questioned about other terrorist threats; justified because public safety issues override 5th Amendment
Did the Suspect Waive Their Miranda Rights?

I. Miranda Waiver: Suspect must have made a knowing, intelligent, & voluntary waiver, as determined by the totality of the circumstances; government has the burden of proof
A. Requirements:
1. Knowing = Suspect must have a full awareness of the rights being abandoned
(i) Proof = Police informed suspect of their Miranda rights
2. Intelligent = Suspect must have a full understanding of rights being abandoned 

(i) Proof = Suspect affirmatively responded to police’s question, “Do you understand these rights as I’ve read them to you?”

(ii) Proof = Suspect can read & understand English and was given time to read the Miranda warnings on the waiver form
3. Voluntary = Suspect must have made a free & deliberate choice to waive—not the product of impermissible police conduct (totality of the circumstances)
B. Waiver Can Be Express or Implied:

1. Express Waiver = An express written/oral waiver is strong evidence of a valid waiver; but still must show it was voluntary
2. Implied Waiver = Suspect’s silence + understanding rights + course of conduct indicating waiver = valid waiver, if voluntary (NC v. Butler)
Did the Suspect Invoke Their Miranda Rights?

I. Invoking Miranda: Police must cease questioning if a suspect clearly & unambiguously invokes their right to remain silent and/or their right to counsel
A. Standard:

1. Whether a reasonable officer under the circumstances would’ve understood the suspect to have invoked their Miranda rights (Berghuis v. Thompkins; Davis v. US)
B. Consequence of Failure to Invoke:
1. If a suspect’s statement is ambiguous or equivocal, police have no obligation to cease questioning (Davis v. US)

C. Clear vs. Unclear Invocations:

1. “My attorney would be mad at me if he knew I was talking to you” ( unclear
2. “I think I need to see my attorney” ( unclear
3. “Maybe I should talk to a lawyer” ( unclear
4. “I don’t think I should talk to you” ( unclear
5. “I plead the 5th” ( clear
6. “I want to see my attorney” ( clear
7. “I don’t want to speak to you [anymore]” ( clear
II. Re-Initiating Police Interrogation After Valid Invocation
A. Re-Initiating After Invocation of the Right to Remain Silent:
1. General Rule = Police must “scrupulously honor” a suspect’s valid invocation of their right to remain silent (MI v. Mosely)
2. “Scrupulously Honor”— Moseley Factors:

(i) The original interrogation ceased after suspect invoked
(ii) There was more than a momentary passage of time (2 hours is “significant”) 
(iii) Before the later interrogation, suspect was re-warned & waived rights 
(iv) In the later interrogation, suspect was questioned about a different crime
(v) In the later interrogation, suspect was questioned by different officers
(vi) In the later interrogation, suspect was questioned at a different location
B. Re-Initiating After Invocation of the Right to Counsel:

1. General Rule = After invoking the right to counsel, police cannot re-initiate questioning unless:
(i) Counsel is present (Minnick v. MS),
(ii) The suspect initiates further communication (Edwards v. AZ), or
(iii) There is a break in Miranda custody for 14+ days (MD v. Shatzer)

2. Consequence:

(i) If police re-initiate contact with suspect within 14 days of invocation, and suspect makes a confession, the confession is presumptively involuntary
(ii) This presumption ensures police won’t take advantage of the mounting coercive pressures of police custody by badgering a suspect into submission
3. Notes:

(i) To “initiate further communication,” suspect must indicate a desire to discuss the subject matter of the criminal investigation (“what’s gonna happen to me?”)
(ii) Police must re-warn suspect after 14-day break in custody before questioning
If There Was a Miranda Violation, Should the Statement Be Suppressed?

I. Miranda’s Exclusionary Rule: A statement obtained in violation of Miranda is substantively inadmissible at trial as part of the prosecution’s case-in-chief (OR v. Elstad)
A. Important Notes:
1. Miranda isn’t violated until the prosecution seeks to introduce the unlawfully obtained statement into evidence (US v. Patane)

2. A Miranda violation isn’t a constitutional violation, so Wong Sun’s fruit-of-the-poisonous-tree doctrine doesn’t apply (OR v. Elstad; US v. Patane)

B. General Rules of Exclusion:

1. First Unwarned Confession = An unwarned statement is substantively inadmissible; failure to mirandize creates an irrebuttable presumption of compulsion (OR v. Elstad)

2. Subsequent Warned Confession = The admissibility of any subsequent warned statement turns on whether it was:
(i) Knowingly & voluntarily made, or
(ii) The result of improper police tactics or coercion (e.g., deliberately questioning first & mirandizing later) (OR v. Elstad; MO v. Seibert)
C. 5th-Amendment Violation Scenarios:

1. 4th Amendment Violation ( Miranda Warning ( Waiver ( Confession
(i) Mirandizing a suspect after an illegal arrest won’t necessarily attenuate the taint associated with a subsequent confession (2–3 hours later) (Brown v. IL)
(a) Temporal Proximity = The closer in time, greater the deterrent value
(b) Intervening Factors = The stronger the causal chain, the more exclusion will curb future violations; Miranda warnings alone are insufficient

(c) Flagrancy of Illegality = The more purposeful/deliberate/calculated the illegality was, the greater the deterrent value of suppression
2. Miranda Violation ( Confession ( Miranda Warning ( Waiver ( Confession
(i) Unwarned statements will be excluded at trial, but subsequent Miranda warnings may purge that taint of coercion with respect to a second statement (OR v. Elstad)

(ii) Where police deliberately/calculatedly “question first & mirandize later,” post-warning statements related to the substance of the unwarned statements must be excluded, unless curative measures are taken before the warned statement (MO v. Seibert)
(a) Curative Measure = Substantial break in time & different circumstances between unwarned and warned statements may suffice
(b) Curative Measure = A warning in addition to mirandizing that explains the likely inadmissibility of the prior unwarned custodial statement
3. Miranda Violation ( Confession ( Physical Fruit or Witness (see infra)
II. Exceptions: Impeachment, Physical Fruits, Witnesses
A. Impeachment = A confession obtained in violation of Miranda may be used by the prosecution to impeach a testifying defendant, if the statement was voluntary (Harris v. NY)
B. Physical Evidence = Physical evidence obtained through a suspect’s unwarned statement is admissible (because it’s not testimonial), if the statement was voluntary (US v. Patane)

Witnesses = Key witnesses discovered via a suspect’s unwarned statement may be used by the prosecution at trial (probative, relevant), if the statement was voluntary (MI v. Tucker)

	6TH AMENDMENT

“In all criminal prosecutions, the accused shall enjoy the right to . . . the Assistance of Counsel for his defence”


Did the 6th Amendment Right to Counsel Attach?

I. Attachment: The 6th Amendment right to counsel attaches at all critical stages only after formal charges have been brought against a criminal defendant
A. Formal Charges
1. Information, indictment, preliminary hearing, arraignment
B. Critical Stages:
1. Post-charge interrogations by known or undercover agents, whether custodial or not (Massiah v. US; US v. Henry; Kuhlmann v. Wilson)

2. Post-charge, police-arranged physical lineups & showups (US v. Wade; Kirby v. IL)
3. Arraignment

4. Plea bargaining

5. Misdemeanor trials (only if there’s a threat of imprisonment) (Argersinger v. Hamlin)
6. Felony trials (Gideon v. Wainwright)

7. Guilty pleas

8. Sentencing

9. Appeals as a matter of right

Did the Suspect Waive Their Right to Counsel?

I. Waiver: Valid waiver of the right to counsel must be knowing, intelligent, & voluntary
A. General Rule = A waiver of the 5th Amendment right to counsel simultaneously waives the 6th Amendment right to counsel (Montejo v. LA)

B. Scope of Waiver = A waiver of the 6th Amendment right to counsel lasts only as long as that specific interaction with police
Did A Police Interrogation Violate the Suspect’s Right to Counsel?
I. 6th Amendment Limitation on Police Interrogations:
A. General Rule:

1. Absent a valid waiver, & unless counsel is present, law enforcement is prohibited from taking action—beyond passively listening—that’s designed to “deliberately elicit” incriminating statements from a formally charged suspect (Massiah v. US)

B. “Deliberately Elicit” Factors:
1. Government informant; informant was paid contingent-fee for information; informant actively engaged suspect in conversation; informant acted under police instructions
C. The Right to Counsel is “Offense-Specific”:

1. The right to counsel is offense-specific & bars police from interrogating suspects regarding only: the charged offense & uncharged lesser-included offenses (TX v. Cobb)

2. Whether two charges are the “same offense,” or two different offenses, depends on whether each offense requires proof of a fact that the other doesn’t
Did A Police-Arranged Identification Violate the Right to Counsel?
I. Presence of Counsel: Counsel must be present at any post-charge, police-arranged physical identification procedure to be constitutionally valid (US v. Wade; Kirby v. IL)
A. 6th Amendment Protects Only Physical ID Procedures:

1. Physical Lineups:

(i) Police present a group of individuals & ask witness whether they can identify the person who committed the crime

2. Physical Showups:

(i) Police present one person & ask witness whether they can identify the person who committed the crime

(ii) Showups are widely condemned because they’re highly suggestive
B. Key Dangers in Physical ID Procedures:

1. Police could improperly construct lineups (e.g., tall suspect and three short people)

2. Police could improperly suggest suspect’s identity (e.g., suspect standing by police)

3. Police could make improper comments to a witness (e.g., indicating who suspect is)

C. Rationale for Presence of Counsel:

1. Counsel’s presence during a physical ID procedure can avert prejudice to the suspect & assure a meaningful confrontation at trial
(i) It’s difficult to reconstruct physical ID procedures at trial

(ii) Witness IDs are notoriously unreliable
II. Consequences of Physical IDs Outside Counsel’s Presence:
A. General Rules:
1. Absent a valid waiver, any post-charge, police-arranged physical ID procedure conducted outside the presence of counsel must be excluded at trial (US v. Wade)
2. Any subsequent in-court ID must be excluded as the fruit of the initial 6th Amendment violation (US v. Wade)
B. Exception:

1. A subsequent in-court ID may be admissible if the prosecution proves by clear & convincing evidence that there’s an independent basis (reliable) for the in-court ID
C. Independent-Basis Analysis Factors:
1. The witness’s opportunity to see the suspect at the time of crime 

2. The accuracy of the witness’s pre-lineup description & the suspect’s actual description

3. The identification of another person prior to the lineup
4. The witness’s identification by picture of the suspect prior to the lineup
5. The witness’s failure to identify the suspect on a prior occasion

The length of time between the crime & the identification

	5TH & 14TH AMENDMENTS
Due Process Protections in Police-Arranged Identification Procedures


Did the Police-Arranged Identification Violate Due Process?
I. Due-Process Violation: When a police-arranged ID is so unnecessarily suggestive as to give rise to a substantial likelihood of misidentification, due process is violated
A. Standard:
1. Due process is violated when

2. Based on the totality of the circumstances (Neil v. Biggers)

3. A police-arranged identification procedure (Perry v. NH)

4. Is unnecessarily suggestive & conducive to irreparable mistaken identification (Stovall v. Denno)

B. Due Process Violation Found:

1. Unnecessarily Suggestive Lineup & Showup—Foster v. CA:

(i) Suspect was the only tall person standing beside 2 other shorter persons

(ii) Suspect was the only person wearing a leather jacket, like one used in crime

(iii) Witness was able to speak with the suspect one-on-one (standup) to confirm her suspicions

(iv) Suspect was the only person in subsequent lineup who also appeared in first

2. Unnecessarily Suggestive Photo Arrays:

(i) Suspect’s photo is the largest

(ii) Every photo is black & white, except for the suspect’s

(iii) Suspect’s photo is the most prominently placed in the array
(iv) Suspect’s race/sex/age/etc. differs significantly from others in the array

C. No Due Process Violation Found:

1. Suggestive But Necessary Showup—Stovall v. Denno:

(i) Suspect was individually brought to victim-witness’s hospital room (showup); he was handcuffed to the police officer; he was the only black man in the room
(ii) Necessary because victim was critically injured & dying, there was no time to set up a lineup, and victim was the only witness who could exculpate suspect
2. Suggestive But Necessary/Reliable Photo Array—Simmons v. US:
(i) Several witnesses shown several photos, in all of which the suspect appeared
(ii) Necessary because a serious felony was committed & suspect was still at large (necessity created by exigent circumstances)
(iii) Reliable because crime occurred in well-lit area, suspect’s identity wasn’t concealed, several witnesses saw suspect for nearly 5 minutes, witnesses identified suspect by photo only 1 day later
3. Unnecessarily Suggestive, But Reliable Showup—Neil v. Biggers:
(i) Victim examined suspects over the course of 7 months in lineups, showups, and photo arrays; she later identified the suspect beside police in a showup
(ii) Reliable because victim saw suspect during rape for ~15–30 minutes; she specifically described her assailant’s age, height, weight, and appearance, which matched suspect’s appearance; she “had no doubt” she correctly ID’d him
D. Two-Step Due-Process Analysis:

1. Did the police use an unnecessarily suggestive procedure in obtaining the out-of-court identification? (Manson v. Brathwaite)

(i) Yes—ID procedure was unnecessarily suggestive; go to step 2
(ii) No—ID procedure was suggestive but necessary (exigency); end of inquiry
2. If so, considering all the circumstances, did the suggestive procedure give rise to a substantial likelihood of misidentification? (Manson v. Brathwaite)

(i) Yes—ID must be excluded

(ii) No—ID has sufficient indicia of reliability (even if unnecessarily suggestive)

(a) Biggers Factors (Indicia of Reliability):

(1) Witness’s opportunity to see the suspect at the time of the crime

(2) Witness’s degree of attention (not merely a casual observer?)

(3) Accuracy of witness’s prior description of suspect

(4) Level of certainty demonstrated by witness at the time of ID

Length of time between the crime & the witness’s ID

	ATTACK OUTLINE


4TH AMENDMENT
· Protections:  The 4th Amendment guaranties the right of people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures.
· State Actor:  This guaranty protects people against unreasonable searches and seizures by state actors, not private actors.  Law enforcement, e.g., police, acting in the scope of their employment are state actors.
· Standing:  Only one whose 4th Amendment rights have been violated has standing to challenge an unlawful search or seizure.  Rakas.  One has 4th Amendment standing when they have a possessory interest or a reasonable expectation of privacy in the item or place searched.  Rakas.
· Was There a Search/Seizure?

· Search:

· Under the Katz test, a search occurs when the state violates a person’s reasonable expectation of privacy.  One has a reasonable expectation of privacy when they have (1) an actual, subjective expectation of privacy and (2) an objective expectation of privacy that society is prepared to recognize as reasonable in the item or place searched.
· Under the Jones test, a search occurs when the state obtains information by intruding into a person’s constitutionally protected area.
· Seizure:

· A seizure of property occurs when the government exercises dominion and control over an item.
· A seizure occurs when, considering all the surrounding circumstances, a reasonable person believes that they are not free to leave or terminate the encounter with law enforcement.  Mendenhall.
· A seizure occurs when law enforcement, by means of physical force or show of authority, terminates or restrains a person’s freedom of movement, through means intentionally applied.  Brendlin; Hodari D. (explaining that a person must yield or submit to law enforcement’s show of authority to be seized).
· Was the Search/Seizure Reasonable?

· Reasonableness:  The touchstone of the 4th Amendment is reasonableness.  When law enforcement effects a search or seizure, they must articulate the appropriate objective justification for that search or seizure.
· Warrant:  A search or seizure conducted pursuant to a valid warrant is presumptively reasonable because that means a neutral and detached magistrate was persuaded by an affiant that the requisite probable cause exists and particularly described the items or persons to be searched or seized.
· Exceptions:  A warrantless search or seizure is presumptively unreasonable, subject only to a few carefully delineated exceptions.
· SILA (suspicionless)
· Automobile SILA (reasonable basis) (belief evidence of crime is inside)
· Protective Sweep (reasonable suspicion) (dangerous person in area)
· Public Arrest (probable cause)
· Exigent Circumstances (probable cause)
· Hot Pursuit

· Destruction of Evidence

· Emergency-Aid

· Automobile (probable cause) (for general or limited search of car)
· Car Frisk (reasonable suspicion) (armed and dangerous person)
· Consent (suspicionless) (voluntariness, actual/apparent authority)
· Plain View (suspicionless) (lawful vantage point, incriminating)
· Inventory Search (suspicionless) (routine, impounded cars/booking)
· Regulatory Search (suspicionless) (pervasively regulated business)
· Administrative Search (suspicionless, parolee; reasonable suspicion)
· Special-Needs (suspicionless) (non-prosecutorial purpose, safety)
· Checkpoints (immigration, sobriety, public info-gathering)
· Drug Testing (not to uncover evidence of criminality)
· DNA Collection of Arrestees

· Border Search (reasonable suspicion near border; not at border)
· Should the Evidence Be Suppressed?

· Exclusionary Rule:  Any evidence which flows from an illegal search or seizure, including derivative evidence, is tainted by that illegality and must be suppressed in a criminal prosecution.  Strieff.  The purpose of this exclusionary rule is to deter police misconduct.  Herring.  Thus, where deliberate, reckless, grossly negligent, or systematically negligent police misconduct can effectively be deterred, Herring, both the “fruit of the poisonous tree” and the tree itself must be excluded.  Strieff.
· Exceptions:

· Good Faith:  Evidence will not be excluded at trial where law enforcement act in objective reasonable reliable upon a defective warrant, statute, or appellate decision.  Leon.
· Independent Source:  Evidence will not be excluded at trial where it is obtained by law enforcement from a source independent of their misconduct.
· Inevitable Discovery:  Evidence will not be excluded at trial where, though the evidence was obtained illegally, the prosecution demonstrates by a preponderance of the evidence that it would’ve inevitably been discovered.  Nix.
· Attenuation:  Evidence will not be excluded at trial where the link between the police misconduct and the evidence is so attenuated as to purge the taint of the illegality.  Brown; Strieff.
· Temporal Proximity (closer in time favors exclusion)
· Intervening Circumstances (stronger causal chain favors exclusion)
· Flagrancy/Purpose of the Misconduct (flagrant favors exclusion)
· Impeachment:  The evidence may be used to impeach a testifying defendant


5TH AMENDMENT
· 14th Amendment Voluntariness:  All confessions must be the product of the suspect’s own free will.  Voluntariness is determined by the totality of the circumstances, including the duration of an interrogation; the deprivation of basic necessities during a lengthy interrogation; the use of physical force or threats of force, the employment of psychological pressure tactics; unreasonably deceptive techniques; and the suspect’s age, education level, and mental condition.  Thus, where coercive state conduct overbears the suspect’s free will, due process is violated, and the suspect’s statement is involuntary and inadmissible.
· 5th Amendment Protections:  The 5th Amendment provides that no person shall be compelled in any criminal prosecution to be a witness against themselves.  This guaranty has been interpreted to extend to pre-trial custodial interrogations, and it is implicated where a suspect gives a confession that is (1) testimonial, (2) incriminating, and (3) compelled.  Hiibel.  The compulsion prong is essentially controlled by Miranda.
· Was Miranda Triggered?  Miranda is triggered only when a suspect is under custodial interrogation.  Miranda.
· Custody:  A person is in Miranda custody when they have been formally arrested or when a reasonable suspect under the circumstances would believe that their freedom of movement is restricted to an extent comparable to a formal arrest.  Stansbury.  A person who voluntarily goes to a police station, Mathiason, who is detained in a routine traffic stop, Berkemer, or who is simply incarcerated, without more, Shatzer, is not in Miranda custody.
· Interrogation:  A person is under Miranda interrogation when law enforcement uses any words or conduct that they know or reasonably should know are likely to elicit an incriminating response from a suspect.  Innis.  The standard is whether a reasonable suspect under the circumstances would believe they are under interrogation.  Innis.  Thus, a suspect who volunteers a statement, Innis; Connelly, or who is unaware that they are interacting with a police officer at the time of their statement, Perkins, is not under “interrogation” for Miranda purposes.
· Were Miranda Warnings Given?  When a suspect is under custodial interrogation, law enforcement generally must warn the suspect that (1) they have a right to counsel, (2) anything they say can and will be held against them in a court of law, (3) they have a right to an attorney and to have the attorney present during any questioning, and (4) if they cannot afford an attorney one will be appointed for them.  Miranda.  There is no talismanic incantation of these warnings; any warning, however, must reasonably convey the rights to silence and counsel.
· Public-Safety Exception:  After taking a suspect into custody, police need not provide Miranda warnings before questioning them when there is an imminent threat to police, public safety, or the suspect.  Quarles.  The scope of this exception and the interrogation is circumscribed by the exigency.  Quarles.
· Did the Suspect Waive Their Miranda Rights?  A suspect may waive their Miranda rights.  Miranda.  A valid waiver must be knowing, intelligent, and voluntary.  Miranda.  The waiver may be made explicitly or implicitly (i.e., the suspect’s silence and understanding their rights and subsequent course of conduct consistent with waiver).  Butler.
· Did the Suspect Invoke Their Miranda Rights?  The invocation of the right to remain silent and right to counsel must be clear and unequivocal.  Berghuis; Davis.  A valid invocation generally is sufficient to cut off an interrogation.  Berghuis; Edwards; Shatzer.  But an unclear or ambiguous statement does not obligate law enforcement to cease any interrogation.  Davis; Berghuis.  Nor is law enforcement required to ask clarifying questions.
· Reinitiating Interrogation – Right to Remain Silent:  Law enforcement must “scrupulously honor” a suspect’s valid invocation of the right to remain silent.  Mosely.  Generally, this requires that law enforcement (1) cease the interrogation, (2) for more than a trivial passage of time, (3) and re-warn the suspect and obtain a waiver before reinitiating an interrogation.  Mosely.  Notably, in Mosely, SCOTUS held that ceasing an interrogation for a two-hour period was “significant” and sufficient to scrupulously honor a suspect’s invocation.  If the suspect reinitiates sooner than that, law enforcement may warn, obtain a waiver, and resume the interrogation.
· Reinitiating Interrogation – Right to Counsel:  After a valid invocation of the right to counsel, law enforcement is prohibited from reinitiating questioning unless (1) counsel is present, Minnick; (2) the suspect reinitiates communication with police on the subject matter of the investigation, Edwards; or (3) the suspect is released from Miranda custody for a period of 14 or more days, Shatzer.  The purpose of these restrictions is to prevent law enforcement from badgering a suspect into submission.  Edwards; Shatzer.  If any one of the three circumstances above applies, and the suspect is taken back into custodial interrogation, law enforcement must re-warn and obtain a waiver before proceeding with the interrogation.
· Was Miranda Violated?  If So, Should the Statement Be Suppressed?  An unwarned statement obtained in violation of Miranda is substantively inadmissible in a criminal case as part of the prosecution’s case-in-chief.  Elstad; Seibert; but see Harris (admissible to impeach, if voluntary).  Whether a subsequent, warned statement is admissible turns on whether it was the product of improper police tactics or coercion (e.g., deliberately question-first, mirandize-later).  Elstad; Seibert.
· 4th Amendment Violation ( Miranda Warning ( Waiver ( Confession
· In Brown, SCOTUS held that merely mirandizing the suspect (3 times within a couple hours of illegal arrest) was insufficient to purge the taint associated with the unlawful arrest.  Excluded.
· Miranda Violation ( Confession ( Miranda Warning ( Waiver ( Confession
· In Elstad, SCOTUS held that the suspect’s initial, unwarned statement was substantively inadmissible at trial.  However, because law enforcement’s failure to mirandize was seemingly a good-faith mistake and not deliberate or improper police tactics, a subsequent Miranda warning was sufficient to purge the taint associated with the second statement.  Not excluded.
· In Seibert, SCOTUS held that law enforcement’s deliberate “two-step” scheme of interrogating first and mirandizing later undermined the purpose of Miranda.  The subsequent warned statement was insufficient to purge the taint associated with the first statement.  Excluded.
· Miranda Violation ( Confession ( Physical Evidence or Witnesses
· In Patane, SCOTUS held that physical evidence obtained as the product of a Miranda violation is not excluded because physical evidence is not “testimonial,” as required for 5th Amendment protection

6TH AMENDMENT
· Protections:  The 6th Amendment guaranties people the right to effective assistance of counsel at all critical stages of a criminal prosecution after formal proceedings have been initiated (e.g., information, indictment, preliminary hearing, arraignment).  This right has been interpreted to apply to certain post-charge, pre-trial matters, including law enforcement interrogations, Massiah, and physical lineups and standups.  Wade; Gilbert.  These are “critical stages” for 6th Amendment purposes.
· Attachment of the Right to Counsel:  The right to counsel is self-attaching and requires no invocation.  Once formal criminal proceedings have been initiated against a suspect, the 6th Amendment right to counsel attaches, and the suspect is entitled to use counsel as a buffer and medium to interact with law enforcement.
· Waiver:  A 6th Amendment waiver must be knowing, intelligent, and voluntary.  A waiver of the 5th Amendment right to counsel is sufficient to simultaneously waive the 6th Amendment right to counsel.  Montejo.
· 6th Amendment is Offense-Specific:  The 6th Amendment right to counsel is offense-specific and bars law enforcement from interrogating a formally charged suspect about (1) the charged offense or (2) greater- or lesser-included offenses, absent a valid waiver or counsel’s presence.  Cobb; Blockburger.  Law enforcement is not prohibited from interrogating a formally charged suspect about other uncharged offenses.  Cobb.
· 6th Amendment Violations:

· Violation – Police Interrogation:  After the right to counsel attaches, law enforcement is generally prohibited from interrogating a formally charged suspect.  Absent a valid waiver or counsel’s presence, law enforcement is barred from taking any action—beyond passively listening, Kuhlmann—that is designed to “deliberately elicit” incriminating information from a formally charged suspect.  Massiah; Henry.  Absent waiver, any statement deliberately elicited by law enforcement after the attachment of the right to counsel must be excluded.
· Violation – Physical Identification Procedures:  After the right to counsel attaches, law enforcement is prohibited from arranging physical lineups or standups outside the presence of counsel, unless the suspect validly waives.  Wade.  Any physical identification procedure conducted outside the presence of counsel is constitutionally infirm and must be excluded at trial.  Wade.  Any subsequent in-court identification is the fruit of that violation and must also be excluded.  However, if the prosecution can prove by clear and convincing evidence that the in-court identification has an independent basis from the unlawful pretrial identification, the in-court identification may be admitted.  Wade.  Courts will consider: (1) the witness’s opportunity to see the suspect during the crime, (2) the accuracy of the witness’s pre-ID description and the suspect’s actual description, (3) the witness’s ID of another person prior to ID’ing the suspect, (4) the witness’s ID by picture of the suspect prior to the ID, (5) the witness’s failure to ID the suspect on a prior occasion, and (6) the length of time between the crime and the ID.  Wade.                         


14TH AMENDMENT

· Protection:  For any police-arranged identification procedure to be admissible at trial, it must be conducted fairly.  Due process is violated where, considering the totality of the circumstances, Biggers, a police-arranged identification procedure is unnecessarily suggestive and conducive to irreparable mistaken identification.  Stovall; Perry.
· Due Process Violations:

· Unnecessarily Suggestive Lineup & Showup:  In Foster, SCOTUS held the police-arranged ID violated due process because (1) the suspect was the only tall person standing beside 2 other short persons, (2) the suspect was the only person wearing a leather jacket similar to the one used in the crime, (3) the witness spoke to the suspect individually to confirm her suspicions, and (4) the suspect was the only person in the subsequent lineup who was also in first.
· Unnecessarily Suggestive Photo Array:  Where (1) the suspect’s photo is the largest, (2) every photo is black and white except for the suspects, (3) the suspect’s photo is the most prominent in the array, or (4) the suspect’s race, age, sex, etc. differs significantly from others in the array, due process is violated.
· No Due Process Violations:

· Suggestive But Necessary Showup:  In Stovall, the suspect was (1) individually brought to victim’s hospital room, (2) handcuffed to the police officer, and (3) the only black person in the room.  SCOTUS held this did not violate due process because the victim was critically injured and dying, there was no time to arrange a lineup, and was the only witness who could exculpate the suspect.
· Suggestive But Necessary/Reliable Photo Array:  In Simmons, several witnesses were shown several photographs, in all of which the suspect appeared.  SCOTUS held this was suggestive but (1) necessary because a serious felony was committed and the suspect was still at large; and (2) reliable because the crime occurred in a well-lit area, the suspect’s identity was not concealed, several witnesses saw the suspect for nearly 5 minutes, and witnesses identified the suspect by photograph only 1 day later.
· Unnecessarily Suggestive but Reliable Showup:  In Biggers, the victim examined suspects over the course of 7 months and only subsequently identified the suspect in a showup.  SCOTUS held this was reliable because the victim saw the suspect during her rape for nearly 30 minutes; she accurately described her assailant’s age, height, weight, and appearance; and she “had no doubt” she correctly ID’d him.
· Biggers Reliability Factors:  Even if a police-arranged identification procedure was unnecessarily suggestive, it will not violate due process if the identification has sufficient indicia of reliability.  Courts will consider: (1) the witness’s opportunity to see the suspect at the time of the crime; (2) the witness’s degree of attention; (3) the accuracy of the witness’s prior description of the suspect; (4) the witness’s level of certainty; and (5) the length of time between the crime and the witness’s identification of the suspect.
· Two-Step Analysis:

· Step 1:  Did the police arrange an unnecessarily suggestive identification procedure to obtain an out-of-court ID? (Brathwaite)
· Yes—the ID was unnecessarily suggestive (go to step 2).
· No—the ID was necessary or not suggestive (end of inquiry).
· Step 2:  If so, considering the totality of the circumstances, did the procedure give rise to a substantial likelihood of misidentification?
· Yes—the ID must be excluded.
· No—the ID has sufficient indicia of reliability (Biggers factors)
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