1. LEGALITY
a. Legality Principle
i. Legislature must enact a code (not judge): Must have fair notice of the law. Constructive notice, not actual notice. State must act sufficiently.
ii. Laws must operate prospectively: From the point law is passed forward. 
iii. Law must be specific, not vague

1. Mochan: without specificity broad range of conduct can be punished and ds are not on notice as to whether their conduct is prohibited
b. There must be a statute codifying the crime against the law and people must have notice that the law exists. Notice is deemed to be fundamental for fairness because people cant shape their behaviors to laws that they have no notice of. Can be constructive
2. ACTUS REUS (CULPABLE CONDUCT)
a. Positive Acts: Brain engaged with body, voluntariness
i. MPC 2.01 (1): A person is not guilty unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable
ii. MPC 2.01 (2): defined involuntary acts

1. reflex or convulsion
a. Newton: goes into shock after being shot in chest, kills officer
b. Decina case: difference is that he knows of epilepsy, knows of risk but drives anyway, kills 4 people while driving.
i. When does the act begin: courts determined AR was satisfied because the act included the voluntary act of getting behind the wheel of car while being aware of condition – once you’re aware of the risk
c. State v. Baker: Chose to put car in cruise control and it got stuck, causing him to speed. Considered a voluntary act. If his brakes had given out or something, would have been involuntary. But he chose to give up control of the car. 

2. Unconsciousness or sleep

a. Cogdon: Kills daughter while sleepwalking

b. Newton: unconsciously kills PO
3. Hypnotism

a. Patty Hearst story: kidnapped, robs banks with kidnappers, Stockholm syndrome. 

4. bodily motion otherwise not a product of effort or determination, not within either conscious or habitual control.

a. Martin v. State: drunk guy dragged into street and charged with being drunk in public
b. People v. Low (voluntary)/State v. Easton(invol.): avoided bringing the drugs in by relinquishing it
c. Macias(invol)/Ambriz-Ambriz(voluntary): undocumented immigrant

iii. MPC 2.01(4) and COMMON LAW: Possession Crimes (to be voluntary) D must be aware that she is in control of the item illegally possessed and have sufficient time to terminate possession 
1. D must be aware that she has contraband and does not try to discard it to fulfill AR requirement 
2. State v. Bradshaw – 77lbs of drugs over the border, no evidence of awareness
b. Omissions

i. MPC 2.01 (1): A failure to perform an act of which you are physically capable
ii. MPC 2.01 (3): May not be based on omission unless:
1. Omission is expressly made sufficient by the law defining the offense or
2. a duty to perform the omitted act is otherwise imposed by law.
iii. Duty to act: Generally no duty to act in the aid of others, but there are exceptions (good Samaritan) 5 situations in which a failure to act or aid may constitute a breach of legal duty: (Established in Jones)
1. Statute

a. Pope v. State: woman found not guilty of child abuse for failure to act b/c she had no duty as prescribed in the statute. She had taken in a mother and child. Mother went crazy and beat child in presence of Pope. 
i. Statute for child abuse – Pope did not come under statute 
b. Good Samaritan statutes: 
i. Kitty Genovese, Pope v. State

ii. Professionals: statutes in place that require aid if you are a professional. 
iii. Some states: 6 states have adopted good Samaritan statutes. They all have limitations however. 
1. MN, VT: Criminal offense if you refuse to render aid. Only defense is if it causes danger or peril to the person attempting aid.
2. RI: Similar to MN and VT, but only requires it at the scene of an accident. 
3. WI, HI, FL: Duty in limited situations, not natural disasters. Violent crime is included except FL, which only requires aid when witnessing sexual battery. 
iv. Misprision: duty to report

1. Most states have abolished the duty to report. 
2. Status Relationships 
a. Parent-minor child

i. Don’t owe duty to adult children and adult children do not owe duty to parents
ii. Cardwell: She did not take reasonable action and further endangered her daughter by doing so. Failed to protect daughter from husband’s sexual abuse. Found to owe duty despite the fact that she was routinely beaten by her husband. 
1. Must be reasonably calculated to achieve success

iii. Carroll: Step-mother owed duty to step-daughter staying with them for the week. She did not prevent husband from killing his daughter. Time marriage and place influenced analysis (non-traditional relationship)
iv. Miranda: Owed no duty to live-in girlfriend’s 10-month-old child, even though he thought of himself as the child’s stepfather. Didn’t protect girlfriend’s daughter from fatal beating. Duty needs to be restricted -> perverse incentives (non-traditional relationship)
b. Husband-wife

i. Beardsley: Don’t owe duty to casual sex partner. (not married)
c. Master-Apprentice

i. In worst cases, masters would work kids to death, so duty was created to protect them. Intimate and dangerous relationship. 
d. Ship’s Master to crew and passengers

i. Gave orders. Needed to be sure to protect everyone. 
e. Innkeeper to Inebriated Customers

i. Bar owner has incentive to kill people w/ alcohol to get more money for business. 
3. Contract

a. Nursing home, baby sitting, child care etc.
4. Voluntary assumption of care and seclusion

a. Seclude person/Remove them from the possibility of aid. 
5. Peril

a. If you shoot someone while hunting, or in general cause their injury, you have a duty to aid them.
b. Levesque – start fire (pos. act), fleeing (omis), firefighters lost lives
c. Evans – supply sister with drugs (no duty to sister) but contributed to dangerous situation
d. State v. Lisa – sex and drugs, OD, not enough notice. D not liable for peril
iv. Drawing the line between acting and failing to act
1. Passive Euthanasia

a. Barber v. superior court: Removal of care from a person in a vegetative state, Dr. and family must work together, cessation of life support is not an affirmative act but rather a withdrawal or omission of further treatment (form as an omission so that it doesn’t count as murder) No duty
b. Bland: ceasing life support is omission because its as if she never began life support
i. Malicious interloper: Active Euthanasia positive act/intervention 
3. MENS REA: Mental state in crimes – illegal mental state (all crimes except SL) 
a. MPC 2.02(4): where it states a MR in the statute, it’s the operative MR for the statute, where its empty -> recklessness
i. Elonis– minimum of recklessness to be guilty of an offense 
ii. Negligence is not going to be favored as mens rea unless the outcome is catastrophe. 
iii. Regina v. Cunningham (CL): Must prove malice. Definition of malice: actual intention to do prohibited act or to be reckless as to the prohibited act. Took gas gauge and it seeped through thin wall and nearly asphyxiated neighbor. 
iv. Regina v. Faulkner (CL): D stealing rum, lit match to see, boat catches fire, intent to steal rum, not to set boat on fire

1. Court held no malicious act b/c D was unaware of risk (negligent)—not acting maliciously in setting the fire unless he considered the risk of causing a fire and disregarded it (i.e. unless D acted recklessly). Setting ship on fire not probable consequence of stealing rum/ wouldn’t want to set boat on fire when on high seas

b. MPC 2.02 (3): Unless the law otherwise specifically provides, the level of culpability must be purposely, knowingly or recklessly.

c. MPC 2.02 (5): The showing of the lowest standard is all that is required. If you have more mens rea than specified in the statute you may be convicted
d. MPC 2.02 (2)(a-d)

i. Purpose: Where it is D’s conscious object to do something or to cause a result. “I wish to kill you”. Also aware of attendant circumstances.
1. If in Cunningham he wanted her to inhale gas so that she suffers. Most culpable and in need of incapacitation. 
2. Person says that they want to burn down building.
ii. Knowledge: D is aware of her prohibited conduct or aware that prohibited result of her conduct is practically certain. Practical certainty. “I’m pretty sure that when I shoot this arrow into your stomach that you will die”
1. Practical certainty: must be practically certain something will occur as a result of conduct.
2. Willful blindness:

a. 1st test: Jewell: Conscious purpose to avoid learning truth, knowledge is enough to warrant knowledge. Broad test. Marijuana hidden in secret compartment he knew about. Says he didn’t know about the marijuana. Facts indicate he may have purposely avoided looking in the compartment b/c he knew that it was there – ignorance stemmed from a conscious purpose to avoid knowledge (no need for high probability/actual knowledge, no innocence defense)
b. 2nd Test: Jewell/Global Tech: (1) D aware of high probability of illegal conduct (2) D deliberately acted to avoid learning that fact (reck/neg is not enough, no innocence defense)
c. 3rd Test: Giovanetti: Must act to avoid learning the truth, go out of your way. May be a mental or physical effort, a cutting off of curiosity by an effort of will. Did not have a desire to investigate whether gamblers were using house for illegal gambling. He was a gambler himself. (Narrow test – no snooping necessary)
d. MPC 2.02 (7): when knowledge of the existence of a particular fact is an element of an offense, such knowledge is established if a person is aware of a high probability of its existence, unless he actually believes it does not exist (has an innocence defense)
iii. Recklessness: Aware of prohibited conduct and go ahead anyway. 
1. 4 parts to recklessness
a. D is consciously aware of risk (subjective)
b. D disregards the risk (subjective)
c. The risk is substantial and unjustifiable (wild card, either can be used, objectives of cjs will rule/jury will decide)
d. Gross deviation from the standard of a reasonable person in that situation. (objective)
2. Cunningham: doesn’t know for sure, but knows there is a risk and does it anyway. 
3. Muniz: think he’s a great shot and accidentally shoots kid after being warned (gross deviation from the conduct of law-abiding person -> reckless intent)
4. Drunk driving, Russian roulette
iv. Negligence: D has no state of awareness. Failure to perceive substantial and unjustifiable. A gross deviation from the care that would be exercised by an ordinary person in the same situation. 
1. Criminal: D does not foresee the substantial and unjustifiable risk. Gross deviation from the standard of a reasonable person.
a. Santillanes v. New Mexico: D accidentally stabs 7 year old nephew in neck and convicted of child abuse under a statute requiring negligence. Court in this case requires general rule: criminal negligence 
2. Civil: reasonable person would not engage in that behavior. Reasonable person foresees an unreasonable risk of injury. 
a. State v. Hazelwood: Court requires only civil negligence in a case where the captain of the Exxon Valdez ran into reef and caused oil spill. Only required civil negligence b/c of the terrible circumstances and outcome of the case. 

4. MISTAKE OF FACT
a. Mistake as to a material element of the crime is a complete defense. You need to have mens rea for the element you are mistaken on.
i. MPC: Claims about mistake should be resolved by determining whether the mistake negates the mens rea required for the crime in question and mistakes about the gravity of an offense should affect liability for that offense in the same way as mistakes that suggest complete innocence. Measure of d’s liability should be his culpability not the actual consequences of conduct.  
1. MPC 2.02 (1) Mens rea must attach to material elements
2. MPC 2.04 (2) Mix and match mens rea and actus reus 

a. Defense not available if D would be guilty of another offense had the situation been as provided. In such a case however, the mistake shall reduce grade and degree of the offense of which he would be guilty had the situation been as he supposed. Contradiction to Lopez. Mistake as to the gravity of the offense is allowed and will shift the mens rea to suit the crime. 
3. MPC 1.13 (10): Materiality is based on whether it goes to the harm or evil we seek to prevent. 
4. Factors to determine materiality in MPC: Does it go to harm or evil? Anti-SL
a. Legislative intent

b. Stat language

i. If in statute has mens rea going to element—then if don’t have the mens rea will have defense

c. Penalty

i. If high penalty then likely material
ii. Like Grodin dissent—high penalty and stigma should weigh in favor of materiality

d. History of treatment

i. Anti-SL.
ii. Look at surrounding circumstances in development of statute

e. Public policy. 

i. Objectives of CJS

ii. War on drugs

iii. Child safety

f. No analysis based on gravity of offense: MPC 2.04(2) get lesser charge – mistake as to gravity mitigates the offense to a lesser degree.
i. Cordoba Hincapie – denying a defense to more serious offense based on the fact that D did not know of aggravating fact violates principles of fundamental fairness; difference between heroin and cocaine (punishment)

ii. Common Law
1. Factors to determine materiality in common law: see cases below for examples!!
a. Legislative intent

i. Protecting minors
b. Legislative history
i. What legislators said during the debates about the law 
c. Stat language

i. If statute doesn’t mention mens rea shows legislative intent to be immaterial

ii. “It is an offense to, at night, purposefully commit arson”—mens rea goes to arson—night is immaterial b/c set off from mens rea

iii. If in statute has mens rea going to element—then if don’t have the mens rea will have defense

d. Penalty

i. If high penalty then likely immaterial
ii. Grodin dissent—high penalty and stigma should weigh in favor of materiality

e. History of treatment

i. Olsen/Prince—statutory rape traditionally treated as strict liability

ii. Look at surrounding circumstances in development of statute

f. Gravity: if the mistake only goes to the gravity of the offense then too bad -> D can be convicted of offense he actually committed  

iii. Principles common law is based on:

1. Moral: If the offense is wrong in itself, then mistake of fact cannot be used.
2. Acoustic separation approach: One decision is aimed toward the public the other toward legal officials. In the Prince case, the conduct (aimed at public) rule was that you shouldn’t take young girls from their parents and the decisions (aimed at legislature) rule is that they have to be under 16 to prosecute for the crime.
3. Lesser crime principle: when committing a crime one runs the risk of committing a greater crime. In a situation where defendant knowingly commits a crime, he cannot use mistake of fact as a defense. No mistake allowed when it goes to the gravity of the offense. 
a. State v. Benniefield: D was convicted of possessing drugs within 300 ft. of school. Prosecution just had to prove that he knew he was possessing drugs, not that he knew or should have known he was near a school. School is immaterial. 
b. United States v. Barbosa: D swallowed pellets he thought contained heroin but were actually crack cocaine. Can be convicted of the crack cocaine charge b/c he knew he was in possession of illegal drug. Type of drug is immaterial. 
c. Lopez: Statute is offering marijuana to a minor. Being a minor is immaterial. Already doing something illegal, turns out worse, too bad. If the mistake goes to the gravity of the offense, they have to pay the whole consequence. Age is immaterial.
d. Elonis: only use MR to separate legal from illegal 
e. People v. Olsen: Issue is whether mistake of age should be a defense in regard to lewd or lascivious conduct with a child under 14. Age is NOT material, so it is strictly liable, mistake is not a defense. 
i. Court often consider policy reasons when determining whether element is material or not. In this case policy is to protect small children from sex crimes. Tender years idea. There are other areas like drugs where this comes into play as well. Used proof of the high punishment to show that those under 14 are protected more as well as the legislatively enacted 1203.066 which allows for probation in these types of cases.
ii. Grodin’s Dissent: If person isn’t culpable, they should not be punished. Strict liability should be left for regulatory offenses. 
iv. Common law position re: rape: 
1. Regina v. Prince: Convicted of taking an unmarried girl under sixteen out of parent’s possession. Reasoning was that taking an unmarried girl away from parents against their will. Running the risk that the girl is under sixteen. If there is a mistake as to the consent of the father, it is a defense b/c permission is material. Mistake as to whether she has father, it is a defense b/c out of possession from father is material. However, age is immaterial, so a mistake as to age is not a defense. If the taker believed he had the fathers consent, though wrongly he would have no mens rea 
2. B v. Director of Public Prosecutions: Overrules Prince, creating recklessness standard for statutory rape. Honest mistake as to age is a defense. 
3. Garnett v. State: Does not matter if there is reasonable mistake as to age. Doesn’t factor in mental handicap either. Strict liability, want to protect children. 
4. Commonwealth v. Sherry: No mistake of fact defense as to consent in a rape. Recklessness standard adopted for MR. Group of doctors “honestly” believed woman had consented. 
5. Williams & Fischer (psychological): Strict liability where use force
v. EXAMPLE: Statute: It is a felony to possess a hand grenade, punishable by 20 years.

1. AR: Possessing hand grenade

2. MR: Recklessness.

3. Did D make a mistake as to a material element?

a. MPC: Harm or evil

i. Yes, only factor that turns it is that it is illegal. Hand grenades can do harm. 20 years, this is a serious offense. But what about MR?

ii. Reckless: Aware of risk: NO, therefore she can’t be reckless.

iii. Knowledge?

1. Practically certain: No 

2. Jewell: maybe, purposely avoids knowledge. It is his personal stuff though, no reason to question what is in there.

3. Giovanetti: active avoidance? No

4. 2.02 (7): aware of high probability? No

5. Conclusion: No conviction, no MR and makes a mistake regardless

b. Common Law

i. No, it is immaterial, high penalty shows the intent that it is something that can cause great harm. Stat language shows they want to deter people from possessing hand grenades that they don’t know are there. Conclusion again is there is a mistake and regardless there is no MR.

5. MISTAKE OF LAW
a. General Rule: Mistake of law is not a defense (Marrero). If it was, people would have incentive to avoid learning the law. People also know the general laws of society.
b. Gardner: Mistake of law is not a defense when they misread a statute and believe their conduct to be legal.  
c. Marrero: Mistake of law can only be used as a defense when D believes that the statute permitted the offense and was only later found to be erroneous. Corrections officer believed himself to be a “peace officer” as defined in statute and exempt from a loaded handgun rule. Follows the Gardner rationale. Conduct was poor during arrest, which probably played a role. Misreading the law is not a defense
i. Dissent: Objective is to punish those who have committed a wrong. 15.20 (a) is in place to allow for a defense for those who misinterpret and ambiguous meaning in a statute, which seems to be the case here. 
d. Exceptions to the general rule:

i. Legal before, and then law has changed making it illegal, within a reasonable time frame. 
ii. Mistake of law is a defense if it negates a material element of the offense. 
1. 2.02 (9) law under which D is charged not an element of offense unless code otherwise provides. 
2. Regina v. Smith: Man damages floor boards and wall panels to retrieve stereo wiring he installed w/ permission of landlord and was charged with damaging the property of the landlord. His defense is that he was damaging his own property, as he installed floor boards and wall panels. Mistake in regard to property law as to what is his property and what is not. Whose property is a material element to the offense of damaging another’s property and therefore he is allowed this mistake of law defense. D innocent actor, more likely to find mistake when acting innocently as opposed to Marrero. 
3. Weiss: Kidnapped someone believed to be a murderer. Where it negates MR. Thought they had the authority of the law to do so. No mens rea for kidnapping b/c they believed they had authority. 
4. Policy to determine whether person should have known conduct was illegal.
iii. Complexity of law allows for mistake of law defense

1. If the offense is a violation of a complex code, D will have mistake of law defense

2. Mistake of law is a defense if the statute itself is material: esp. if “willfully” is in statute
3. Can’t have system where prosecute for tax code violation—complex—many people make mistakes in codes
4. Cheek v. United States: Honest mistake allowed in a case where he believed he did not have to file a tax return after hearing from a group that he didn’t have to. Tried to read up on tax code but it is too complicated. However, on remand, was convicted on instruction that mistake must also be reasonable. Code in this case contains the word “willfully” which implies that they know they are breaking the law in order for there to be a conviction. 

5. Liparota: Regulated use of food stamps statute which only allowed for use of food stamps at particular stores. Allows for mistake of law if they don’t realize the store doesn’t participate or charges higher prices b/c if not would convict otherwise innocent people who didn’t realize that the store did that. Knowingly in the statute here. Statute is material b/c knowingly in statute, must have knowledge of the law. 
6. Intl. Minerals: prohibition on transport of corrosive chemicals. Mistake of law not allowed b/c it is more dangerous than violating tax code or food stamp regulation. When you are in possession of a dangerous chemical, should probably check into the regulations. Willful also in statute here, making it material, but also danger level makes it SL. 
7. Overholt: Mistake of law not allowed in a case where safe drinking water must be distributed. Doesn’t matter if they aren’t aware of statute they are violating. Willful in statute again. Also goes to the danger level. 

8. Ansaldi: Mistake of law not allowed in a case where D was distributing a compound that turned into controlled substance once in the system. Knowingly in statute. He knew he was distributing it, but didn’t know it was controlled substance. Once again, danger factor enters into the equation. 

iv. Lambert: Mistake of law allowed in a case where D failed to register as a felon as provided by statute. Didn’t know law existed. This establishes that there is a mistake of law defense for omissions regarding regulatory offenses. 
1. Her conduct was wholly passive, had no actual notice of the law, her violation involved a regulatory offense  
v. MPC: Giving very little mistake of law defense. 

1. MPC 2.04(3)(b)

a. Where D acts in reasonable reliance upon a statute later determined to be erroneous or overturned

i. Has no actual notice

ii. defense where statute permitted behavior then was changed

iii. MPC permits mistake of law where the D relied on official statement of law later deemed to be erroneous or invalid 

iv. A mistake of law NOT defense if D misread the statute—Marrero 
b. Acting in reasonable reliance on a judicial decision, later determined to be erroneous
c. Administrative order or grant of permission statement from an administrative agency e.g. IRS or the INS later erroneous
d. Official interpretation of the law by a public servant charged w/ responsibility for the interpretation, administration, or enforcement of the law defining the offense later erroneous 
i. applies to HIGH ranking officials—not police but refers to attorney general
ii. relying on advice of lawyer is not sufficient unless the advice negates mens rea
vi. Cultural Defense: Not an absolute defense, but comes up in sentencing. Difficult to administer, but can be used to downgrade offense

vii. Disagreement with the law is NEVER a defense
6. STRICT LIABILITY
a. Profile

i. High Hazard: HH toward public safety and welfare, environment, morality i.e. stat. rape
ii. Low Stigma: Statutory rape is exception due to high hazard, protection of children.
iii. Low Penalty

b. Cases
i. Dotterweich: Mislabeled prescription drugs, violating a statute. Classic strict liability. There is a high hazard for the community, the stigma is low, and the penalty is low.

ii. Balint: Sold opium and coca derivatives w/out order form, punishable by 5 years. High hazard w/ drugs and 5 year penalty created a strict liability offense. 

iii. Morrissette: Knowingly converted govt. property. Thought the shell casings had been abandoned by the Air Force. Took them and made them into something else. While theft contains stigma, this is a case where no one is harmed by the actions and the penalty is very harsh. Since there is no hazard, some stigma, and a high penalty, Supreme Court reverses previous ruling of strict liability in this case. 10 years seen as a high penalty in this case.
iv. Staples: MOF Had unregistered firearm. Did not know the gun was considered a firearm b/c it had never fired automatically when he had used it. Punishable by 10 years. Not strictly liable b/c of high penalty. If he had made a mistake as to having to register the gun, he could have still been convicted, but he made a mistake as to the hazard posed by the gun. He needs to know he is in possession of something super hazardous for SL to be implemented. If he would have known he was in possession of firearm and failed to register, he probably would have been convicted. gun wouldn’t put you on notice to check registration but a firearm would
v. Freed: This case is similar to Staples. He was convicted of having unregistered hand grenades. Case is distinguished b/c he knew he had hand grenades, but he just did not register them b/c he didn’t know. Strictly liable in this case b/c of the high hazard. Still punishable by 10 yrs, but the penalty considered low b/c of high hazard. 
vi. U.S. v. X-citement Video: child porn sold by merchant. Despite child welfare, No SL
vii. State v. Baker: Chose to put car in cruise control and it got stuck, causing him to speed. Considered a voluntary act. If his brakes had given out or something, would have been involuntary. But he chose to give up control of the car, thus he is strictly liable. 
c. Generally the cases which impose strict liability are regulatory offenses and public welfare offenses designed for health and safety purposes which include:

i. Illegal sales of liquor

ii. Sales of impure food

iii. Sale of misbranded articles

iv. Violations of antinarcotics acts

v. Criminal nuisances
vi. Violations of traffic regulations

vii. Violations of motor vehicle laws

d. Policy behind SL: must ensure proper conduct, people need to be more than reasonable in their care taken in certain situations. 

7. HOMICIDE
a. Common Law

i. Murder CPC 187: Unlawful killing of another with intent to kill with malice aforethought
ii. Malice defined CPC 188: May be implied in circumstances showing abandoned and malignant heart. 
iii. Degrees of Murder

1. Murder 1: Mens rea – kill with premeditation and deliberation, exception is FM1…25 to life
a. People who deliberate are more dangerous and more deterrable

b. The more motive one has, the more it looks premeditated

c. 3 situations where Murder 1 may be had: premed. and deliberate, FM1, Other willful killings like drive-bys. 
d. Premeditated killing

i. On the facts 2 approaches: [Carroll, Young, Earnest] and [Guthrie, Anderson]
1. Deliberate Killing: deliberate killing no time too short, conscious purpose to kill, brief space of time
a. Carroll: What is premeditated and deliberate? Court not very clear, but allows for very brief time. Factors that led to pre-med conclusion include the fact that the gun was on window sill, he had 5 minutes time in between argument and shooting, which is ample opportunity to form a motive. Shoots twice execution style to kill wife. Essentially finger on the trigger is enough time to form premeditation. 
b. Young: D and brother playing cards and then scuffled. D shoots brother in chest. Pre-med formed while killer is pressing trigger that fired the fatal shot.
c. Earnest: Only need a brief space of time for Pre-med. 
2. Significant calculation
a. Guthrie: Being teased at work by co-workers. Has a complex about his nose. V teases him about nose and it sets him off. He takes off gloves and stabs V in the throat. Lower court finds murder 1, but it is reversed on appeal adopting a different standard from Carroll. Premeditation here is not measured by any particular period of time, however, there must be some period between the formulation of the intent to kill and the killing, which indicates the killing is by prior calculation and design. Must be opportunity for reflection. No elaborate plan, just not instantaneous. Must be deliberate. Some period for prior calculation and design 
b. Anderson: Man killed the 10-year old daughter of the woman he was living with by stabbing her 60 times randomly.  Court said there was no premeditation. The premed test in this case is motive, method, and planning. There must be motive from an existing relationship and prior behavior. There must be evidence regarding manner of killing which indicate intent. There must be planning evidence to show that they planned to kill, i.e. buying weapons, maps, performing on a particular day. This is a haphazard and messy killing, which does not provide much evidence toward pre-med under this test. 
i. If met, both standards will also be met!
ii. Per se premeditation (full proof of premed.)
1. Precipitated by means of an explosive device,
2.  weapons of mass destruction,
3.  knowing use of ammunition designed primarily to penetrate metal or armor
4. Knowing use of Poison
5. Lying in wait
6. Torture
7. Can be inferred by words, conduct and use of deadly weapon upon a vital organ of the human body.
2. Murder 2: CATCH ALL Murder where D acted with a malignant and depraved heart (malignant heart – extreme conscious disregard for human life aka recklessness+) (GCN with extreme disregard for human life), w/out premed, fm2…15 to life
a. Malone: Russian roulette case. Loaded gun to right of firing pin. Had carried gun with him all day, had no idea if someone had maybe loaded it prior. Asked V if he wanted to play Russian roulette. V agreed to do it and D took gun and pulled trigger three times. The third time it fired and killed V. Convicted of M2. Lack of awareness coupled with dangerous conduct can qualify for murder. In addition the fact that he was pointing the gun at him and pulling trigger showed an extreme disregard for human life. 
b. Fleming: Traveling at extreme rates of speed during police chase. Weaving in and out of traffic, driving in wrong lane. In addition he was driving under the influence. Court established malice based on the fact that not only was he driving dangerously and recklessly, but his drunkenness only added to the fact that he had an extreme disregard for human life. 

c. Pears: D gets murder 2 b/c he had been warned by 2 police officers and a friend that he was too intoxicated to drive, and yet took the risk anyway. Found malice b/c he was extremely indifferent to the value of human life b/c he was aware that he was too drunk to drive and how dangerous it was.
d. Watson: Court found malice b/c he had driven to bar, knowing he was going to drink and have to drive home after. 

3. Voluntary Manslaughter: where the D intentionally kills but suffers under a reasonable heat of passion (mitigates M2)…3, 6, 11
a. 3 prongs of Voluntary Manslaughter
i. Actual heat of passion: (subjective test) D must actually be in a disturbed state. “great perspiration” (maher), Crying, yelling, rage 
ii. Adequate provocation: (objective test) Would an ordinary person feel incredible emotional distress or rage or upset? If the evidence so clearly would not excite an ordinary person, then does not go to the jury. Killing a non-provoker traditionally cuts off vol. man. 
1. Girouard v. State: Court refuses to extend heat of passion stimulus to words alone. Words do not create adequate provocation to reduce charge to manslaughter. While the words were terrible, making slurs against manhood, called him abusive and taunted him with having him arrested and charged, it does not constitute adequate provocation for killing her. 

a. Classic cases for voluntary manslaughter:
i. Sudden discovery of spouse’s adultery

ii. Injury or serious abuse of a close relative

iii. Extreme assault or battery upon D

iv. Mutual combat

v. Illegal arrest

2. Maher v. People: D sees wife and victim go to woods together. As he is walking to saloon, a man tells him that his wife was having sex in the woods w/ victim. D shoots V in ear when he arrives at saloon, wounding but not killing him. Charged w/ assault w/ intent to kill. Words were enough [Strictest standard]
3. Expansion of RP standard :
a. Camplin: Establishes age and sex as factors (subjectivity) 15 yr. old had been sexually abused and was taunted by the man. He then killed him. Might be expandable!
b. McLain: Refused to est. reasonable battered woman as a test. Shot and killed man who she had lived with for nine years. Psychological abuse led to breakdown and killing of husband. 
i. Felton: can consider BWS
c. Masciantonio Dissent (AUS): Culture should be considered, but not extended. Very little support for this. 
i. No in Zhang (UK) and everywhere else
d. Klimas: Does not extend reasonable person standard to depression or alcoholic. D killed his wife after many months of intense conflict. He was suffering from severe depression and alcoholism from it. 
e. Steele: Man snapped when he heard a sound like a helicopter, which induced memories of Vietnam. Not extended to PTSD.
f. Pierce, Garcia: no homophobia but new case McInerney indicates some social support for it at least in youth killings
4. Turner: No vol man b/c even though their was unfaithfulness they weren’t married.

5. Dennis: ok to give VMS for provocation only if D witnesses sexual intercourse not just sexual intimacy 

6. Simonivich: no VMS where D did not find V in the very act of sex
7. Minority approach: (Maryland) no HOP for adultery
8. Cannot kill innocent bystander
a. Scriva: Automobile driver knocked down and injured D’s daughter. Went after driver with knife. A bystander tried to intervene and was killed in the process. Since he was a non-provoker they did not allow vol. man

b. Spurlin: D killed his wife after an intense argument over their respective sexual escapades. During his rage also killed his sleeping son. Since son is non-provoker, there was no vol. man. allowed.

c. Verdugo: provocation must be caused by V or be conduct reasonably believed by D to have been engaged in by V (so mistaken identity kind of okay)
d. Mauricio: Outlier case. D was removed from club by a bouncer who beat and kicked him down the stairs, making D hit head. D knew they would be closing soon so he waited outside the bar. Mistaking another patron for bouncer, followed him and shot him dead. Court ruled that vol. man was allowed b/c he was in the heat of passion but made a mistake as to the person he killed. Different from the other two cases b/c they knew they were killing a non-provoker but Mauricio thought he was killing a provoker. 
9. Where D started fight – traditionally barred from VMS

a. But Regina v. Johnson: permitted defense to go forward
iii. Insufficient Cooling Time: A reasonable person would not have cooled off. Subjective/objective test based on objectives of cjs. 

1. Maher: ½ hour was insufficient cooling time -> VMS could be had
2. Bordeaux: D was told during course of an all-day drinking party that V, also at party, had raped D’s mother 20 years earlier. Mid day, D’s mother confirmed this. During early evening, D severely beat V and left him lying in a bedroom. D returned a few hours later and slashed his throat, killing him. Court upheld conviction as fatal act occurred well after the beating had ended and well after the revelation of rape had occurred. No rekindling
3. Gounagias: V had committed sodomy on D and bragged about it. Everyone teased D about it and two weeks later D finally lost it and killed V. Court ruled that it would not allow the “rekindling” defense where he said the constant taunting returned him to the heat of passion he felt at the time. There was adequate cooling time between the incident and the killing. No rekindling
4. LeClair: Man had several weeks of suspicions that his wife was cheating. He finally caught her cheating and strangled her in a rage. Court ruled that there was enough cooling time b/c he had prior suspicions of her infidelity which would allow him to cool down. No rekindling
5. Berry: The outlier case. Provoked D waited in V’s apartment 20 hours “simmering” before killing her. Court held that the time he waited only aggravated him further rather than cooled D’s agitation. Allowed VMS (even though lie and wait)
4. Involuntary Manslaughter: where the D commits a killing with gross criminal negligence (generally bottom line except williams) … 2, 3, 4yrs **not strictly gcn, can be plain recklessness too**
a. GCN: D should be aware of the substantial and unjustifiable risk and his failure to perceive it is a Gross deviation from a reasonable person in his situation.. Four factors to consider. 
i. Great risk of harm

ii. Effort required to alleviate harm is small

iii. Foreseeability of harm is great 

iv. Benefit to society of D’s conduct is small.
b. Welansky: Wanton and reckless conduct enough. “intentional failure to take such care in disregard of the probable harmful consequences” (omission). Found guilty of Involuntary manslaughter when a waiter at his bar lit a match and caught some of the flammable material in the area on fire. He had created an unsafe environment by blocking and locking the fire escapes, which trapped many people inside and ultimately led to their deaths. 

i. Great risk of harm if there is no escape from a fire.

ii. All he had to do is unblock and unlock the fire exits.

iii. Yes, foreseeability of harm is great b/c if there was a fire everyone would be trapped, especially since the place was overcrowded.

iv. The only benefit of D’s conduct was to his own business operation. 

c. Bateman & Barnet: GCN is bottom line for IMS

i. Some recklessness allowed too so long as doesn’t get to malignant heart (NO plus factors)
d. Prindle: high speed chase on snowplow, ran 5 lights, killed driver oncoming car, no murder invol man because no plus factors: not sufficiently grotesque for malignancy for M2

i. Taylor: said insufficient evidence to show depraved indifference although suffocated unconscious girl with plastic bad only gave IMS not M2

e. Patterson: IQ not considered in reasonable person standard for IMS conviction
i. State v. Everhart: (NC) only case allowing tailoring because D low IQ so reversed IMS (minority position)

f. Williams: No tailoring Mother and her husband failed to obtain medical care for their sick child, thinking that the condition wasn’t that bad and if they did seek medical care they were fearful that they would lose their child to social services. Held to a civil negligence standard for involuntary manslaughter. No cultural defense There is a case for GCN laid out below as well as the civil negligence they were convicted of. Must be explicitly provided in legislature
i. Child’s condition indicated a great risk of harm.

ii. They could have taken child to doctor, not too difficult. 

iii. Very foreseeable that child could die as it was not eating.

iv. Value of life outweighs anything else, so by not taking to doctor there is no benefit to society. 

5. Misdemeanor manslaughter: analogous to felony murder. Strict liability 
a. A misdemeanor resulting in death can provide a basis for involuntary manslaughter conviction without additional proof of recklessness or gcn

b. Killing that occurs during the commission of an unlawful act not amounting to a felony. 

c. Limits

i. Causation: must establish that misdemeanor was actual (but for the conduct would have survived) and proximate (foreseeable from conduct) cause of death. (all jdxns)
1. Commonwealth v. Williams: Driving w/o a license and killed someone. Driving w/o license was not the cause of the accident as he would have been driving anyway. Cannot establish either type of cause. 

ii. Malum in se: must be bad in and of itself like theft, assault, rape battery. (not all jdxns) (holtschlag)
1. Can’t be Malum prohibitum: bad b/c state says so, these are regulatory offenses. Made to avoid stacking strict liability of these offenses on the strict liability of MM. 
iii. Dangerousness: act must be so dangerous that it shows a disregard for life – ensures D have some culpability even though its SL (not all jdxns)
b. MPC

i. Murder 210.2: Murder is a killing committed purposely, knowingly, or recklessly under the circumstances manifesting an extreme disregard to the value of human life. Recklessness+ the bottom line for MPC murder. No degrees of murder – all intentional killings are murder
1. 210.2 (1)(b): Enumerated felonies: Where a homicide occurs during rape, robbery, burglary kidnapping or felonious escape this will create a rebuttable presumption of super recklessness. Unlike FM because still have to prove recklessness+ and D has burden of disproving the presumption
ii. Manslaughter 210.3: killings done with recklessness or extreme emotional disturbance 
1. Reckless Manslaughter: Plain Recklessness
a. Consciously aware of risk (subjective)
b. Disregards the risk (subjective)
c. Risk is substantial and unjustifiable (wild card, either can be used, objectives of cjs will rule)
d. Gross deviation from the standard of a reasonable person in that situation. (objective)
e. Cases re: RMS:
i. Hall: D skied recklessly (consciously disregarded the risk, it was a substantial and unjustifiable and a gross deviation from the standard) and hit the V who died.. Shows that plain recklessness (no plus factors) -> MS
ii. Prindle: CL but good for MPC – high speed chase on snowplow, ran 5 lights, killed driver oncoming car, no murder reckless MS because no plus factors: not sufficiently grotesque for malignancy
2. Extreme Emotional Distress

a. Manslaughter can be homicide committed under the influence of an extreme mental or emotional disturbance for which there is a reasonable explanation or excuse

i. No Cooling time test under MPC
ii. Don’t need a trigger/predicate event it can be a conflux of factors
iii. V does not have to be personally responsible for the EED in any way
iv. Mere words can be enough; no list of events that can legally provoke (unlike CL HOP)
b. The actor must subjectively experience an EED, and the reason for the EED must be objectively reasonable from the point of view of someone in the actors situation (which adds a partially subjective component to this evaluation)
c. Remember: Reasonable explanation requirement is for the EED not for the homicide. Can consider:
i. Blindness, shock from traumatic injury, extreme grief but NOT moral values or extreme views
ii. Reasonableness is determined by looking at the “viewpoint of a person in the actor’s situation under the circumstances he believes them to be” bordering on the subjective, even though Cassassa that its ultimately objective test
1. Cassassa: Man kills woman who he had casually dated and then basically stalked. He broke into her apt. on a regular basis to eavesdrop and would just sit in there sometimes. One time he even brought a knife b/c he was either going to kill her or himself. On the day in question he brought wine and liquor to offer her as a gift and she rejected it. He then pulled out a knife and killed her, even submerging her body to make sure she was dead. Tried to argue extreme emotional distress from the rejection by the victim. Court ruled that it is objective as to the condition and his condition is too unique and created in his own mind to warrant EED. Not solely subjective as childhood, depression can factor in. 
iii. Walker: said did not encompass a grumpy dealer
1. Dissent: believed that D was entitled to EED instruction b/c he had been cut off from his supply of drugs and thus was experiencing EED and when they had an argument it only invoked it further. 
iv. Elliot: Entitled to EED instruction in case where D kills brother one day out of blue after he apparently had an overwhelming fear of him for many years. No trigger needed
v. White: Entitled to EED where wife angry at financial issues and tries to kill husband with car. Simmering is enough don’t need triggering, provocative act like CL
vi. Boyle: Not entitled to EED. Distraught D but motivation was not passion. Mercy Killings don’t qualify

vii. MPC does not bar killing of innocent bystander (Use CL cases to show):
1. Scriva: “grief” would probably be EED partial defense, bystander killed not a problem 

2. Spurlin: probably still wouldn’t allow EED for son because killing non-provoking child makes D scary (like Cassassa), but would get EED for wife most likely

3. Verdugo & Mauricio: same (in VMS)
iii. Negligent Homicide 210.4

1. GCN: Gross deviation from the standard of a reasonable person in the D’s situation. Pose a substantial and unjustifiable risk. 
2. If have subjective awareness, AUTOMATICALLY bumped up to MS
a. Four factors. 
i. Great risk of harm

ii. Effort required to alleviate harm is small

iii. Foreseeability of harm is great 

iv. Benefit to society of D’s conduct is small.

b. Welansky: (CL but good data point for here) a waiter at his bar lit a match and caught some of the flammable material in the area on fire. He had created an unsafe environment by blocking and locking the fire escapes, which trapped many people inside and ultimately led to their deaths. 

i. No subjective awareness but gcn 
ii. Great risk of harm if there is no escape from a fire.

iii. Minimal effort: All he had to do is unblock and unlock the fire exits.

iv. Yes, foreseeability of harm is great b/c if there was a fire everyone would be trapped, especially since the place was overcrowded.

v. The only benefit of D’s conduct was to his own business operation. 

c. Hall: good data point here as well!

d. Tailoring Reasonable Person standard
i. can consider if D was blind or had received a blow or had a heart attack but not:
1. Williams: (CL but good data point) Native American family doesn’t bring child in for abscessed tooth and kid dies. Still would not be tailored under the mpc for a cultural defense 
1. MPC: intelligence, heredity, or temperament will not be considered during reasonable person standard (can maybe get around it using different somewhat related topics)

2. Patterson: IQ not considered in reasonable person standard for IMS conviction
a. State v. Everhart: (NC) only case allowing tailoring because D low IQ so reversed IMS (minority position)

3. Walker: GCN analyzed without special accommodation to religion. Child died 
8. FELONY MURDER
a. Felony Murder 1: Strict liability for murder (get murder regardless of whether there is proof of any MR), murders that occur during commission of enumerated felonies:
i. Arson

ii. Rape

iii. Carjacking

iv. Robbery

v. Burglary

vi. Mayhem

vii. Kidnapping

viii. Train Wrecking

ix. Lewd acts w/ minor

b. Felony Murder 2: killing when committing a non-enumerated felony. 

c. Limitations on FM:

i. Causation (limit on both FM1 and FM2)

1. Stamp: Not limited to deaths which are foreseeable. Eggshell plaintiff. Strictly liable for murders during commission of all felonies. Man had heart attack during commission of bank robbery.
2. King: Transporting drugs in airplane through thick fog. Crashed into mountainside. No FM Death not foreseeable during the commission of the transport of the drugs. If they had been flying low to avoid detection however, FM could be had. 
3. causation principles below**

ii. Inherently dangerous felonies (limit on FM2 only, all enumerated felonies are inherently dangerous and FM2 threats to impede on IMS)

1. In the abstract – Minority position

a. Phillips: Cannot be convicted of felony murder when felony is grand theft as it is not inherently dangerous. Took money from family for treatment of son and treatment was incorrect and led to his death. Look at the felony in the abstract to determine whether it is inherently dangerous. If there is any possible way to commit the crime without endangering life then felony murder cannot be had. 
b. Henderson: False imprisonment doesn’t have the danger required for felony-murder, ways to falsely imprison someone where death doesn’t occur. 
c. Howard, Burroughs: same as Philips and Henderson 
2. On the facts

a. Hines: Accidentally shot and killed friend, mistaking him for turkey. He was a felon in possession of a firearm and so felony-murder was the charge. Court convicted b/c there was a foreseeable risk of death b/c there were other hunters in area, he had been drinking, and intentionally aimed and hit his target. 
i. Dissent (CA): needs to be a high probability of death when committing the felony or a life threatening state of mind for felony-murder.
b. Serne: an act known to be dangerous to life and likely cause death
c. Stewart: Mother on cocaine binge neglects her child. Convicted of felony-murder based on the felony of permitting a child to be a habitual sufferer. Court says that must look at the manner and circumstances under which the felony is committed to determine whether it is inherently dangerous. 
iii. Merger limitation on FM: want to protect voluntary manslaughter. Designed to protect against SL where the D commits the most dangerous felonies
1. Merger based on two factors (usually a FM2 issue):
a. Traditional approach

i. Is felony integral to the death? Based on assault and death model. (Smash killing – instant). Extended beatings are not integral and therefore felony murder can be had. If not integral then felony murder can be had. 
1. Mattison: D provided fellow inmate w/ methyl alcohol. V ingested it and died. 

a. Felony is not integral. Supplying a drug.

b. Separate felonious purpose which is profit from selling drugs, no merger so there can be felony murder. 

2. Ireland: Classic domestic violence case. Shoots and kills wife. Cannot get felony murder based on aggravated assault. See also Burton

a. It is integral to the death. (deadly assault)

b. No separate felonious purpose. Merger so no felony murder.

3. Wilson: (FM1) Felony basing the murder off of is burglary with intent to commit felonious assault. No felony murder here as well. NOT GOOD LAW because most allow burglary as a predicate felony 
a. Felony is integral.

b. No separate felonious purpose. Merger so there is no felony murder.

ii. Is there a separate felonious purpose? Classics include sex and money. If there is separate felonious purpose, then felony murder can be had. 
1. Burton: D killed someone during course of armed robbery. D tried to argue merger. “If it is integral and there is a sfp then no merger and FM may be had”
a. Felony is integral, assault and death. Like Robertson
b. There is separate felonious purpose however, which is money. No merger there can be felony murder.

2. Hansen: Does not merge in a case where D fired shots into R’s apt. building as an attempt to intimidate him as he was a rival drug dealer. He instead killed V, another dweller of the apt. 

a. Court said felony is not integral as violations of discharging a firearm into a dwelling don’t usually result in death. 

b. Intent was to intimidate, although that really isn’t a separate felonious purpose.

3. Robertson: Shot at man trying to steal hubcaps. Predicate felony is discharging a firearm in a grossly negligent manner. (motivation = SFP, and can be integral still!)
a. Felony is integral. 

b. Found that separate felonious purpose is trying to frighten/scare. So no merger and conviction of felony murder. 

c. Reversed in Chun 
b. New Approach:

i. Chun: Convicted on shooting into an occupied vehicle. When the underlying felony is assaulting (one that involves a threat of immediate violent injury) in nature the felony merges with the homicide and cannot be the basis of a FM instruction 

1. Look to the elements of the crime not the facts of the case. Where have assaultive elements -> merge even if also contains non-assaultive elements (even though not a smash killing)
2. Under Robertson – shooting into vehicle would not merge because trying to “scare”

iv. In furtherance of the felony: Every co-felon liable for killings committed during the felony. 
1. Escapes

a. Gillis: FM conviction when he killed two people in another car while fleeing from an attempted burglary. Court held that killings during escape attempts are considered to be while the felony is still being perpetrated. 
2. Agency Theory (traditional): FM will apply if killing directly attributable to the act of the D or those associated with him (only if felon or co-felon did the killing not PO or V)
a. Canola: Co-felon killed by store owner during robbery. No felony-murder as the killing of the co-felon was not done by another co-felon. If death ensues from the committing or attempting to commit any enumerated felony then guilty of murder
3. Proximate cause theory: any death caused in the course of a felony is attributable to D but it must be foreseeable. (even if V or PO did the killing) (NY)
a. Martinez: Death of co-felon can be felony murder in case where three men were going to bomb buildings and one exploded and killed co-felon. Appended liability to Ds for accidental killing of co-felon “lives of criminals are not completely worthless”
b. Some Jdxns: contra Martinez, cut off liability where a co-felon is killed 
i. NJ revised uses proximate cause but concurs with Canola. 

ii. CO doesnt permit FM to extend to co-felon because (1) often killed in justifiable situations (SD) which is not a crime (2) because FM doctrine is designed to protect the innocent
c. Shield cases: where D uses victims body as a shield and police kills. D gets FM 
4. CA went from natural and probable consequences approach to CPC 189(e): aims to cut off application of FM – “a participant in the perpetration or attempted perpetration of a felony listen in subdiv. (a) in which death occurs is liable for murder only if one of the following is proven:”
a. Actually killed or
b. Aided and abetted or solicited or
c. Major participant in felony and acted with reckless indifference to human life 
i. Played a sufficiently significant roll in the criminal activity

ii. Proby: doesn’t have to be the ringleader

iii. Clark: the more reckless indifference the more likely major leadership will be found 
d. But where V is a police officer – proximate cause approach if D is a participant in felony (and didn’t kill, wasn’t accomplice in m1 and wasn’t major participant with reckless indifference) and knew or should have known of POs peace officer status 
9. CAUSATION: Must prove both (MPC and CL analysis use same cases b/c same definition)
a. MPC and Common law have no distinction w/ regard to causation

i. MPC 2.03 (2)(b) and 3(b): Causation will exist unless a result is “too remote” or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of his offense. 
b. Actual Cause: “But for” defendant’s conduct would injury or death have occurred (rarely not satisfied) antics
i. Exceptions:

1. Montoya:  D is friend of shooter of v and takes v to woods and hides him there. Did not find but for because could not prove beyond a reasonable doubt that Ds seclusion of V made any difference in him dying 
2. Muro: Ds husband beats their daughter, fractures skull and D waits 4 hours to take to hospital. MS conviction reversed because could not prove that her omission mattered beyond a reasonable doubt (10% chance child would’ve died anyway … need 100% factual cause)
3. Burrage: V died after lengthy drug binge, many drugs in system. D supplied heroin and it was a “contributing factor” but could not say that had V not used Ds heroin V would’ve survived
c. Proximate Cause: Was the prohibited result foreseeable from D’s conduct.

i. Acosta: Leads police on chase. Helicopters crash while in pursuit of D as a result of pilot error. Actual cause clearly established. Concluded he was the proximate cause, but had no MR. Court creates a foreseeability test: everything foreseeable but the highly extraordinary result. Helicopter crash not highly extraordinary in this case, as helicopters are often involved in pursuits. Goal is to deter people from leading chases. Retributive. Police work is dangerous, human to get carried away in duties of job. Objectives of CJS help inform causation analysis. Dissent argues that in order for proximate cause to be found, it must be foreseeable within D’s perception. Within the range of apprehension and zone of danger. In this case, a crash with another car or the police crashing is foreseeable and within the range of apprehension, but D had no idea about the helicopters. 
1. Dissent: Zone of danger. Wasn’t in the Ds zone of danger so no liability
ii. Matos: police chases robber D in risky way, dies. D liable for FM (like Acosta)
iii. Arzon: Once you start a fire and firefighters show up, there is a risk they will die. Forged a link in the chain by starting one fire. His fire was not the sole and exclusive factor, but it doesn’t need to be. Forged a link in the chain -> need not be the sole and exclusive factor to have caused illegal result 
iv. Kibbe: Ds left victim by the side of a dark road in freezing temperatures without shoes or glasses, pants down and shirt up. Died after being hit by truck. Conviction upheld b/c they were direct result of death essentially. It was foreseeable that he was going to die so the manner of death doesn’t matter. Although different then most foreseeable kinds of death policy weighs in favor of liability if harm occurs in different way, this need not cut off liability
v. Commonwealth v. Welansky: No safety exits was proximate cause of death for bar patrons who died in a fire carelessly caused by busboy. 
vi. People v. Deitsch: Warehouse fire broke out and lack of fire escapes which were blocked and inadequate signs leading to fire escapes created hazard of death in a fire. Liable b/c of the lack of fire escapes. Foreseeable that someone would be trapped in a fire due to lack of fire escapes. Set the stage, just like in Kibbe.
vii. Brady: Firefighting planes collided in mid-air while attempting to extinguish fire. D was convicted of both deaths b/c he set fire in an area where it was foreseeable and likely that planes would have to be brought in to fight it. 
viii. Kern: chase victim to highway, V dies by car impact. Race murder. D liable
1. Like Valade (section f re: suicide)

ix. Bailey: V drunk, half-blind, sensitive homophobe. D sent cops to his house. D liable because didn’t break chain
d. Superseding cause can break the link

i. Intervening cause can cut off Ds liability even if D has started the ball rolling, or was a link in the chain

ii. Acts of God
1. People v. Warner Lambert: Cuts off liability out of concern for superseding cause. No proof on specific cause of explosion. Can’t est. triggering cause, could have been bolt of lightning. Corporation had created hazard with the materials it used, but court was concerned that there could have been natural cause here breaking the chain of events. Acts of God or nature traditionally will cut off liability except for in a case where someone has set them up to be killed by Act of God such as pushing someone into tsunami or tying them to pole during lightning storm. Without evidence of cause, can’t see whether it was foreseeable or not
iii. Vulnerability of Victim

1. People v. Stamp: Take the plaintiff as you find them. Eggshell plaintiff idea. In this case, robber was found guilty of felony-murder when the victim suffered heart attack as he suffered from severe coronary disease which was triggered by the fright experienced during attack. 
2. Lane: Contributed to own vulnerability by drinking alcohol, which left him susceptible to greater injuries if struck in head. Was killed when Lane punched victim and he fell and landed in street. Died two days later from swelling in head due to punch. D guilty of MM
3. Perez-Cervantez: D stabbed victim in back. Treated and released. V’s use of cocaine then caused his internal wounds to bleed again, leading to his death. Different from Lane b/c V started using cocaine again after and the internal bleeding wasn’t a result of a pre-existing condition. Drug use cut off liability
4. Carlson: D negligent driving; elderly victim demands to be taken off ventilator; dies. D liable – take victim as you find (eggshell)
5. Blaue: V refuses blood transfusion based on religious beliefs. D stabbed victim. D liable – take V as you find. Religious belief doesn’t break chain
iv. Medical Malpractice

1. Traditionally does not cut off liability, would have died absent medical attention. Would have survived if not for negligence.
2. State v. Shabazz: D stabbed victim who was then treated at hospital. Hospital was grossly negligent in the treatment by giving him an anti-coagulant when the goal was to encourage clotting of the blood rather than prevent it. Also moved to a regular room from the intensive care unit. V would have died in the absence of medical treatment. While hospital was contributing cause, D still committed a homicidal act and should be held liable for doing so. 
a. Hale:  would that leads to death will be traced causally back to D even if there is some malpractice 
3. United States v. Main: D fleeing a traffic stop crashes. He is flung from vehicle but passenger was trapped. Officer, fearing head or neck injury, did not move him. Another officer arrived 7 minutes later and V was dead b/c asphyxiation in position he was left in. Contrary to Shabazz/hale said it was a question for jury if Pos failure to aid broke chain of Ds liability
4. Regina v. Cheshire: If at the time of death, the original wound is still an operating cause and a substantial cause, then the death can properly be said to be the result of the wound. 
v. Victim self-destruction

1. Campbell: Not liable for murder in a case where he sold handgun to V and convinced him to commit suicide. Could be mens rea here as there was a reckless disregard for V. Not liable under autonomy theory. V chose to kill himself and D only hoped he would. Individuals are autonomous and self-directing. Slippery slope is traditional argument against liability here. 
2. People v. Kevorkian: Provided the means and instructed on how to use the means to kill themselves. Killing requires act of death to be liable. Do not add up causally to homicide. Must pull trigger, push in needle, etc. Assisted suicide a separate crime. 
a. BUT Sexson: Held rifle in place while wife pulled trigger. Held liable for murder for his active participation in the death -> final overt act. (not preparation)
vi. Stephenson: Cause found in a case where a kidnapping victim who was sexually assaulted on train took four pills which poisoned her and ultimately led to her death while in the possession of D. She had previously attempted escape from him and feared he would attack her again and loss the will to live due to the embarrassment. Wound caused to V making them irresponsible doesn’t necessarily have to be physical, can be mental as in this case. D liable
vii. Valade: Girl jumps out of window attempting escape from man who raped her. He is found guilty b/c she did it out of necessity. 
1. BUT Preslar: Fought with wife and she left to go to father’s house. She got about 200 yards away and for some reason didn’t want to go in until the morning. D was not guilty b/c wife unnecessarily exposed herself to the elements. She could have stayed or gone inside father’s house. 
2. Like Kern (section B proximate cause)
e. Concurrent acts/Complimentary actors 
i. Root: Does not agree w/ contributing cause in a case where two were drag racing and one tried to pass and hit another car head on and died. V killed himself w/conduct. Individual responsibility. There must be a direct causal connection w/ behavior and accident. Found “but for” but no proximate
1. Dissent says if D did not engage in race V would not have died and therefore should be held liable. 
ii. McFadden: Also a drag racing case. In this case V lost control of car and killed himself and a bystander. D convicted of killing bystander b/c he aided and abetted the actual killer. D convicted of V’s death based on rule opposite of root. Can be held liable for proximate cause b/c death is foreseeable in drag racing. Foreseeability plus recklessness is enough for proximate cause. 
iii. Atencio: Ds held liable for causing death in Russian Roulette game. “The concerted action and cooperation of Ds helped bring about deceased’s foolish act.” Cause established b/c they all participated jointly in the game. Mutual encouragement to participate in a joint enterprise to establish cause. There was a duty to not participate in the game, but they did so anywayPeak: Acts or omissions of 2 or more can work concurrently and each be regarded as proximate cause.
iv. Drug dealer liability: Often found liable for overdose victims. 
v. Transferred intent:

1. MPC 2.03(2) & (3): where the crime requires that D injure or affect a person or property, that element of the crime is satisfied if the D accidentally injures or affects other person or property. (CL too)
a. Classic hypo: D intends to kill B w/premed, misfires and shoots V. that intent is transferred to the person that is actually killed and cause is established.   
b. If non-provoker: CL cuts off VMS partial, MPC does not, can get MS
10. DEFENSES
a. Justifications:

i. Justified Homicide
ii. Self-Defense (in CL -> all or nothing except minority with the partial for unreasonable belief like MPC)
1. Self-Defense can be used when your life is imminently threatened by that person. Risk is an objective standard. NO reasonable alternative to save yourself from death. Great bodily harm, rape, robbery, also when others are threatened. 
a. MPC 3.11(2) Use of Force: force which actor uses with the purpose of causing or which knows creates a substantial risk of causing death or substantial bodily harm (CL is the same)
2. Test: One is privileged to use force against another person if
a. Honestly (subjective) and Reasonably (objective in D’s situation) believe such force is necessary to defend self from immediate or imminent use of force
i. Traditional CL: objective reasonable man would not consider prior experience, fear in culture etc. 
1. Romero I: no cultural defense – Hispanic culture and its reputed violence 
2. Werner v. State: No holocaust syndrome 
3. No PTSD 

4. BUT Goetz: belief of imminent threat of seriously bodily harm must be viewed objectively, but bring in other factors. Reasonable person in Ds situation (variant of CL)
a. Permits physical movements of potential assailant into reasonableness test
b. Permits relevant knowledge D has of this person
c. Permits physical attributes of all persons involved. 
d. Circumstances include all prior experiences which could provide a reasonable basis for a belief that another person’s intentions were to injure or rob or that the use of deadly force was necessary.
5. Kelly & Humphrey: allowed BWS to be admitted (Not a RP with BWS but taken into consideration (relevant state of mind))
a. Edwards & Leidholm: made a reasonable battered woman standard
b. BUT Romero II: rejected BW standard in CA same sex battery case
ii. MPC 3.04 & 3.09: Uses actually subjective standard. Test is whether D honestly believed that he was facing imminent threat. If D has formed that belief in a reckless or negligent manner, they will not have a defense. More tailored
1. but if belief formed unreasonably (in Ds shoes) then will be vulnerable to charged of reckless or neg. homicide (imperfect SD)
b. Threat is imminent 
i. Norman: Adopts CL imminence approach which is here and now. What is inevitable is not imminent. Don’t want pre-emptive strikes. 
1. Norman Dissent: Adopts Reasonable Person in the situation standard. (tailored) remember this is an MPC view 
ii. MPC 3.04(1) Imminence standard is subjective. 
c. Force is not excessive in relation to threatening force. 

i. MPC 3.04(2)(b): deadly force only to combat deadly force or rape or kidnapping. 
ii. CL: threat to live or severe bodily harm 
iii. NY/Goetz: to combat deadly force, kidnapping, forcible rape, forcible sodomy, robbery
3. Limitations to SD

a. Initial Aggressor Rule

i. CL: Initial aggressor is someone who commits an affirmative unlawful act reasonably calculated to produce a fright foreboding injurious or fatal consequences. Unless renounced nullifies the right of homicidal SD (objective, Peterson) fist fight is enough
1. Renounce: communicate intent to withdraw and in good faith attempt to do so
2. Peterson: CL - Not entitled to self-defense when you are initial aggressor. Cannot create your own necessity. While V was instigator, he was not aggressor. You can regain your right to self defense again if you withdraw from situation and then V comes and becomes aggressor. (Reasonable person)
ii. MPC 3.04(2)(b)(i): There is no right to use deadly force if actor with the purpose of causing death or serious bodily harm provoked the use of force against self in the same encounter (subjective) fist fight is NOT enough
b. Duty to retreat: some CL and in MPC - not in CA)
i. If assailed with non-deadly force, can respond with non-deadly force (fist fight ok)
ii. Abbott: MPC Duty to retreat before using deadly force, not the force D is faced with, but force is going to use to repel. Has to know he can retreat with complete safety (subjective test). CL standard is same. 
iii. MPC 3.04(2)(b)(ii): duty to retreat only applied when D intends to use deadly force and knows he can retreat with complete safety (subjective). (and most CL)
1. MPC 3.04(2)(b)(ii)(1): No duty to retreat from home or place of work unless (1) initial aggressor (2) the person is your coworker

iv. Exceptions

1. True Man Jurisdictions: No duty to retreat, a real man stands his ground. (some CL jdxns, ex. CA, FL)
a. FL exception: if engaged in criminal activity or in a place they’re not supposed to be in then has a duty to retreat
2. Castle Exception for D2R Jdxns: No duty to retreat when attacked in your home. Nowhere else to go. Question about co-occupants. 
a. Tomlins: “it has never been the law that a man assailed in his own dwelling is bound to retreat” (traditional castle rule)
b. Glowacki: can stand ground against co-occupant (MPC)
c. State v. Shaw: retreat from home when being attacked by co-occupants. Jury decides. (not MPC)
d. Gartland: homeowner must flee co-occupant (minority)
b. Excuses:
i. Excused homicide
ii. Imperfect self-defense (not a classic CL position)
1. Partial defense for when D meets some of the elements but not all for SD
a. Common Law: Typically all or nothing
i. Minority of CL: Honest but unreasonable (objective) fear of the victim can reduce Ds charges from murder to manslaughter
1. Majority -> vol man b/c unreasonable fear provoked the D into killing 
2. Minority -> invol man b/c D was reckless or criminally negligent in killing due to his unreasonable fear 
b. MPC

i. When D forms an unreasonable belief imperfect SD serves as a partial defense 
1. Brings from Murder charge -> reckless or negligent homicide
11. OBJECTIVES OF THE CRIMINAL JUSTICE SYSTEM
a. Retribution: b/c they deserve it, eye for an eye, based on emotional reaction to crime. Fairness, symmetry, proportionality determines punishment. Not seen in current CJS except for death penalty. 
b. Deterrence: deter future crime/discourage future criminal act (pro severe punishment) most good for greatest number
i. General: Deter the general population from future crime
ii. Specific: deter the specific person from future crime.
iii. Bentham utilitarian philosophy: People calculate to gain pleasure and avoid pain. (must see cost as > benefit) Punishment must be swift, certain and severe for deterrence to work. 
c. Rehabilitation: To make the D better so they will function in society 
i. Critiques: Expensive and a diversion of resources
d. Incapacitation

i. Collective: high sentences and more people in jail will mean less crime. Remove offenders from society. Usually uses mandatory min. sentence
ii. Selective: attempt to predict future and sentence person based on their criminal profile. Look at work history, education, past criminal history, family life. Race issues
Introduction: Felony Murder 

Under the common law, felony murder is a strict liability doctrine that applies when a death occurs while a defendant is committing or attempting to commit a felony. The death during the felony acts as a substitute for proof of the defendant’s culpable mens rea (malice). This means that regardless of whether there is proof of mens rea, the defendant may be found guilty of murder. Felony murder 1 occurs where the defendant commits a murder while committing or attempting to commit one of the following enumerated felonies: arson, rape, carjacking, robbery, burglary, mayhem, kidnapping, train wrecking, or lewd acts with minors. Felony murder 2 occurs where the defendant commits a murder while committing or attempting to commit a non-enumerated felony. Here, Danielle's insurance fraud is not one of the enumerated felonies and so felony murder 1 does not apply here. 

As requested in the call of the question, for my analysis I will presume that Danielle is guilty of CPC 550. As such, the statute satisfies all legality rules, Danielle commits a voluntary positive act (AR), she does so knowingly/with practical certainty (MR), she has no mistake of fact or mistake of law defenses, and she is both the actual and proximate cause of the felony. 
Felony Murder 2: Limitations
Causation
All jurisdictions require that the defendant cause the murder (beyond a reasonable doubt) in order to be charged with felony murder. Causation is found by using both a "but for" and proximate cause analysis. But for causation is met because but for Danielle committing insurance fraud by pretending to be injured/hit by Victoria driving, Victoria would not have cut her head on her car door and died. This is because we are told that it is 100% certain that without Danielle's acts, Victoria would have survived. There is no question that it can be proven beyond a reasonable doubt that Danielle was the actual cause of Victoria's death. (unlike Montoya, Muro and Burrage). 

Proximate cause requires that the prohibited result form the defendants conduct be reasonably foreseeable. It seems that this is unlike King, where the court found the death during the commission of the transport of drugs was not foreseeable because the plane was flying low to avoid fog rather than to avoid detection in relation to the felony, because Victoria getting out of her car and ultimately hitting her head and dying was directly due to Danielle's act. Under the Acosta analysis, so long as the result is not highly extraordinary, the result is foreseeable. In Acosta, the court held that a helicopter crash was not highly extraordinary because helicopters are often involved in the pursuit. While it may be hard to foresee that Victoria would hit her head and die due to Danielle's felonious acts, it is not impossible that even if she didn't die that way, she could die some other way. For instance, let say that because she was so nervous due to hearing Danielle's scream and seeing that she had hit Danielle, that she frantically runs out of the car without looking and gets hit by another car. As seen in Kibbe, it doesnt matter if the death occurred in a different manner than the most foreseeable kind, police weighs in favor of holding Danielle liable. Moreover, Danielle's actions need not be the sole and exclusive factor to have caused Victoria's death (Arzon). Once Danielle started the act of pretending to be hit by Victoria's car to commit insurance fraud, there became a risk that Victoria would die. As such, Danielle forged a link in the chain by commencing her act (Arzon). 

Danielle might try to argue that it was not foreseeable that Victoria would die because had she not been a hemophiliac (a vulnerable victim), she would not have bled out to the point of death. However, it doesn't matter that she is an eggshell victim because felons must take the victim as they come. Generally, intervening causes do not cut off liability where there is an eggshell victim (Cummings, Stamp, Carlson). This is similar to Stamp, where the defendant was held liable for the death of the man who had a heart attack during the commission of the defendants felony. This is also unlike Perez-Cervantez because Victoria didn't contribute to her own death the way the victim in that case used cocaine which led to the death. Moreover, none of the exception that could have cut off liability applied since Victoria was not self-destructive like in Valade, there were no acts of god as seen in Warner-Lambert, nor were there any complimentary actors or concurrent acts (Root). In fact, by Danielle not calling for medical assistance she prevented Victoria/lessened her chances of survival even further. Moreover, when looking at the objectives of the criminal justice system and Danielle's character and fraudulent acts, it seems as though Danielle is a defendant that we don't necessarily like. We want to deter people from not only committing insurance fraud, but also from taking risks to do so and risking the lives and well-being of others. Thus, causation is likely satisfied. 

Inherent Dangerousness
The following limitation to felony murder 2 is to determine whether the felony was dangerous in and of itself. As established originally in Serne, most jurisdictions require a felony to be inherently dangerous to qualify for Felony Murder strict liability. However, there are two approaches to determining the inherent dangerousness of a felony; the abstract approach (minority, CA) and the on the facts approach (majority). 

The abstract approach (minority position) to inherent dangerousness requires an analysis of whether the statute on its face is always dangerous. Where there is any possible way to commit the crime without causing danger to life, felony murder cannot be had (Philips, Henderson, Howards, Burroughs). For example, in Philips, where a doctor committed grand theft by taking money from parents seeking treatment for their terminally ill child, the court held felony murder liability could not apply because grand theft was not guaranteed to be inherently dangerous. Here, insurance fraud is like the Philips case, because one can commit insurance fraud for losing an item, for items being stolen etc. The felony of insurance fraud thus is not inherently dangerous in the abstract. 

The on the facts approach (majority position) finds inherent dangerousness where an act known to be dangerous to life and likely to cause death is committed (Serne). As such, to determine whether there is inherent dangerousness, courts look at the manner and circumstances under which the felony is committed (Stewart). For example, in Hines, although the court acknowledged that a felon in possession of a firearm was not always dangerous in the abstract, because of Hines’ intoxication and his shooting at what he thought to be a turkey without knowing where his friend was located was a dangerous situation, Hines' act was inherently dangerous on the facts. Here, although Danielle's act was not dangerous in the abstract, because she is pretending to be hit by Victoria's car on a major street and lies in the middle of the street, and consequently Victoria stops her car and gets out in the middle of the street frantically, it is arguably dangerous on the facts. Moreover, the fact that Danielle was committing the felony by being hit by a car (although she planned for it to be a slow moving vehicle) is a dangerous and risky act regardless. 

However, considering the Hines Dissent (CA approach) where inherent dangerousness is found only where there is a high probability of death or the defendant has life threatening state of mind, it appears the facts would not satisfy this stringent requirement. Danielle's actions did not create a high probability of Victoria's death nor did Danielle have a life threatening state of mind. Despite this, when looking at the circumstances of where it all takes place and how Danielle decided to commit her insurance fraud, it appears likely that a Columbia court (so long as it does not take the CA approach) could find the facts to show it was inherently dangerous. 

Merger
Pre-Chun
The death that occurred during the felony will not lead to a felony murder charge if the felony merges. The traditional approach to determining merger in common law consists of two tests: (1) the integral test and (2) the separate felonious purpose test. 

An example of this approach can be found in the Mattison case, where the defendant provided a fellow inmate with methyl alcohol and the inmate ingested it and died. There the court held there was no merger because the felony was not integral to the inmates' death because the defendant just supplied a drug, and there was a separate felonious purpose because the defendant was selling it for money. First, in order for a defendant to qualify for a felony murder charge, their felony must not be integral to the resulting death (Ireland). Meaning, felonious assaults cannot be the predicate offense for felony murder. In Ireland, the court held the felon was integral because the defendant’s assault with a deadly weapon was integral to the defendants killing. Here, it is highly unlikely that it would be seen that insurance fraud was integral to Victoria's death because it was not one course of conduct. Danielle pretending to be hit by Victoria was not inevitably going to lead to Victoria's death. It is not a smash killing. As such, it does not necessarily lead to death and is likely not integral.

Second, A separate felonious purpose is determined by whether the defendant had purpose separate from what caused the death. In Burton, where the defendant killed the victim during the course of armed robbery, the court deemed that the defendant was seeking money and so he had a separate felonious purpose. Here, Danielle clearly has a separate felonious purpose which is to get money from the insurance fraud. In fact, that was her only purpose. 

Given that the felony is not integral to Victoria's death and Danielle clearly had a separate felonious purpose, under the traditional approach, Danielle's felony will not merge.

Post-Chun
The modern approach to the merger doctrine, involves looking to the elements of the crime rather than the facts of the case to determine if they are assaultive in nature. In Chun, the court held that where the felony has assaultive elements, the felony merges with the killing even if it also contains non-assaultive elements. Chun defines assaultive in nature as involving a threat of immediate injury. If it satisfies this test, it is sufficiently assaultive in nature to merge. This approach (CA approach) aims to get rid of the felony murder doctrine. Here, when looking at the statute language it could be argued that the felony may be assaultive in nature. The felony can involve participating in vehicular collisions or accidents. Vehicular collisions do pose a threat of immediate injury and could even cause death. Car accidents are very dangerous and lead to many deaths each year. Because of this, it seems likely that the felony of insurance fraud can be assaultive and thus, under the Chun analysis, the felony and Victoria's death would merge. 

Given that it is likely that Danielle's felony and Victoria's death merge under this analysis, it appears that Danielle would not be convicted of felony murder. 

In furtherance 
Considering there are no co-felons or police officers involved in this case and the death did not occur during an escape (Gillis), there is no need for an analysis of Danielle's liability. However if we look at the entirety of the scenario to determine whether the death occurred in furtherance of the felony we see that here, Victoria's death resulted because Danielle engaged in the felony. As such, the in furtherance requirement is met. 

Conclusion 
Overall given my analysis of the limitations to felony murder, Danielle may be found guilty of felony murder only if it is found that the felony is not assaultive in nature, though it does not seem likely given the facts and Columbia's statute. If it is found to have merged, Danielle will likely be found guilty of involuntary manslaughter unless further information shows that Danielle acted with an extreme conscious disregard for human life (malignant heart). 

