CONTRACTS 
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Offer + Acceptance = Mutual Assent
Mutual Assent + Consideration = Contract


Restatement vs. UCC definitions on what is a contract: 
1. 2nd Restatement Contracts §1: A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty 
2. UCC §1-201(b)(12): the total legal obligation that results from the parties’ agreement (the bargain of the parties as found in their language or inferred from other circumstances)
1. A legal obligation (court will enforce if breached) consisting of all terms agreed to by the parties, plus terms that are implied by courts or by the code itself 
Elements of a contract: 
Offer: a manifestation by one party reasonably indicating a willingness to be legally bound to a particular transaction on certain terms  
· Restatement 24: An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
Acceptance: a manifestation by the other party of a similar willingness to be legally bound to that same transaction 
· Restatement 50: Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.
Consideration: for valid consideration, the promises of one party must induce (or at least appear to induce) the promises or actions of the other. 
· The promises must be the result of a bargain for exchange and something of value must be promised or exchanged between the parties 
· Restatement 71: To constitute consideration, a performance or a return promise must be bargained for.
· If consideration is not present, a party’s promises may still be enforced to some extent if promissory estoppel is present (Restatement 90)
Absence of defenses to formation: So far we have covered the following
· Capacity 
· Infant
· Mental Incapacity 
· Duress
· Undue Influence (in between the severity of duress and capacity)
· Misrepresentation 


IMPORTANT: Is the contract governed by the UCC or common law/Restatement? UCC Article 2-102: sales of goods only, and is not limited to just merchants 
· Goods under UCC 2-105: all things which are movable at the time of identification to the contract
· If not, and involves sale of land, services, or leases of goods, go with common law/Restatement 
· Consider this example when using Predominant Purpose and Gravamen Test: 
· Ex. Water heater from a department store for $400 and included in the price is the installation of the heater (involves sale of good but also the service/installation)
· Predominant Purpose Test: test to determine whether goods or services in a hybrid contract (goods + services are involved) 
· What is the determinant factor? What DOMINATES?
· If the principal purpose is the goods, then all parts of the transaction are governed by UCC Article 2
· If the principal purpose is the services, then no part of the transaction is subject to Article 2
· Look to language/manner of K: 
· Does it say “purchase, seller, buyer”? Goods 
· Does it say “contractor, client” = Services 
· Movable (goods) or Permanent (services)? 
· Payment: 
· Did the price of the goods or the services account for the majority of the buyer’s costs
· If payment upon delivery, more likely goods; if paying for service, you would pay on instillation or after service
· If price doesn’t include service, then goods 
· Gravamen Test: a relatively new test for hybrid contract situations 
· Under this test the court asks what is the gravamen of the cause of action (whether the buyer is complaining about a problem with non-conforming goods or complaining about negligent service) 
· Ex. 
· If complaint is about the heater itself being defective, Article 2 applies
· If complaint is more about the valve that was negligently tightened during service, the suit is decided under tort principles regarding the “predominant purpose” of the transaction 
· WHAT TO USE: majority rule is still predominant purpose test
· Modern trend is showing more adoption of the gravamen test though so maybe you want to talk about that 


Types of Contracts: 
Unilateral: A promise in return for an action or some sort of performance 
· Shrink-wrap contracts: Unilateral offer that invites rolling acceptance (shrink-wrap, undisclosed terms) 
Bilateral: A promise in return for a promise
Indifferent/Ambiguous: A promise that can be accepted by either another promise or performance 
· MOST K’s are ambiguous 

Express: a contract that results from words, whether oral or written 

Implied-in-fact: a contract that is reasonably implied by the parties’ conduct, rather than by express words. 

Implied-in-law or Quasi-contracts: these are not really contracts because there is no offer and acceptance agreed to and no consideration exchanged at the time of its making
· These contracts refer to a limited group of situation where, to avoid inequity and unjust enrichment, a court will hold that one party must pay the other when he or she has benefitted from services 
· Ex. Doctor giving services, later get’s paid a reasonable price for such medical services even if he/she is a specialty doctor

Merchant’s firm: Offer by merchant to buy/sell goods in signed writing that gives the other party assurance that the offer will be held open for a certain amount of time 
· This will not be revocable for the given amount of time, and if not stated the time open will be 3 months 

Option: a special K in where the subject matter is the offeree’s right to accept another offer for a stated period of time, or, if no stated time, for a reasonable period of time.  


Part II: Mutual Assent, Offer, and Acceptance
Offers: 

->The overarching umbrella of an offer is whether there was: Mutual Assent/Intent 


Mutual assent to be bound: an offer is subject to the objective theory of contracts, it is necessary to show that one party wished to exchange a particular item or service for specified terms, and that the other party agreed to that same exchange. 


Objective Theory of contracts: 
· Judges whether mutual assent exists, i.e., whether a reasonable person would conclude that a contract had been formed 
· The KEY: R19(2): whether the party to be bound either intended to demonstrate an intent to enter into an enforceable agreement or had “reason to know” that the other party would believe he or she had such intent 
· Mutual assent requirement has not been eliminated, but it is accurate to say that the subjective “meeting of the minds” test from early common law has been eliminated in favor of the objective test 
· Ex.  Lucy v. Zehmer 
· Presumption: social/domestic situations do not normally possess mutual assent to contract 
· R21 Comment C: within a family group 
· Ex. Balfour v. Balfour: husband/wife, payments promised but later not made and no contract was enforceable because the social presumption 
· However, the presumption can be overcome if the parties do actually intend to contract, especially when people in same household are not close
· Wilhote v. Beck
· Rule Synthesis from both cases on this presumption: see slide 9
->Next, we consider the OFFER itself: 
Test to determine whether an Offer was made: Objective Theory of Contracts 
· Whether a Reasonable Person in the position of the offeree would believe an offer had been made. 
· Location, conditions, who is making the offer, circumstances to determine reasonableness 
· Ex. Lonergan v. Scolnick: guy trying to buy land from ad but a reasonable person in his shoes would believe that the seller did not intend to be bound 

Effect of Offer: Power v. Right 
· Power of acceptance: the power of the offeree to conclude a contract merely by accepting a valid, outstanding offer 
· Offeror can revoke (R42) and offeree can reject, counter offer, etc (R38, 39)
· Right of acceptance: in addition to a power to do so, the instances in which the offeror loses the ability to validly revoke? are far fewer 
· Four situations in which a right to accept is also given: 
· 1) Option Contracts
· 2) Merchant’s Firm Offer under the UCC
· 3) Implied Unilateral Option Contract after offeree’s beginning of performance under an unambiguous unilateral contract 
· 4) Implied Option Contract Based on Substantial Reliance (Sometimes) 
· Offeree who foreseeably and substantially relies on an offer can sometimes obtain a power and a right to accept offer for a reasonable period 

Master of the Offeror: offeror gets to set the terms
· 1) Power to specify how, when, and where the offer is to be accepted (R30, 60)
· 2) Power to dictate who may validly accept the offer (R29) 
What type of Offers: 
· Unilateral 
· Bilateral
· Ambiguous/Indifferent 
· UCC ambiguous offers: 
· UCC explicitly recognizes that under an ambiguous offer, acceptance in any manner and by any medium reasonable in the circumstances is allowed
· An offer to purchase goods by prompt or current shipment is viewed as allowing the offeree to accept by either shipping or promising to ship the goods that are subject of the offer (UCC 2-206) 
· General Contract or Reward Offers: a large amount of people can have the power to accept
· Almost always are unilateral offers seeking actual performance 
· A presumption that the language indicates only one winner 
· However, cases such as Carbolic Smoke-ball demonstrated how the language of the ad can make it so that there are multiple/numerous people who can accept and perform 
What is NOT an offer: 
· Negotiations: 
· Offer MUST contain terms that are reasonably certain
· can have missing terms, but if essential terms are missing, may indicate that the parties did not intend for their to be an offer 
· soliciting the other party to make an offer is not an offer in itself 
· Rule: Lonergan v. Scolnick: seller’s communication was invitation for offer since he clealy indicaed other potential buyers and never agreed to hold the property for buyer 
·  Statement of Future Intetions/Invitations to make an offer: 
· Thinking about making an offer 
· Price Quotation: no manifestation of intention to be bound and does not create a power of acceptance by simply asking for how much something costs 
· Rule: if you give a bid you have to perform at that price, estimates do not. Price quotes can be offers if there is language suggesting immediate sale/delivery 
· Fairmount Glass Works: seller in a letter responded with prices of a dozen boxes of mason jars for immediate acceptance to be shipped no later than May 15; such terms were definite enough to indicate that if accepted, this would imediately become a K
· Advertisements/Catalogues: 
· General rule: these are not offers, but rather solicitations 
· HOWEVER, we can overcome this presumption if: 
· Rule: The more specific terms are in an ad, the more likely it crosses the line from preliminary negotation and becomes an offer. Look at quantity, price, delivery, time frame, how to accept. 
· Lefkowitz: ad clearly stated fur garments at definite price to the person who came first; no further negotiatons were needed 
· Statements made in Jest, in Anger, as an Opinion, in a Grumbling Manner, or While intoxicated: 


Acceptance: 
Test to determine whether Acceptance has Taken Place: Objective Theory of Contracts 
· Whether a reasonable person in the position of the offeror would believe the offeree has manifested a willingness to be bound by the terms of the offer 

Who can accept the offer: based on objective theory of contracts, an offer may only be accepted by the person or persons in whom it is reasonably apparent that the offeror intended to create the power of acceptance when the offer was made (R 29, 52, 58, 60)
· If no specific person is mentioned, offer may be accepted by anyone to whom it reasonably appears the offeror was intending to give the power of acceptance. 
· Court will consider the circumstances of the offer made and who is in the class authorized to accept 
· Power cannot be generally transferable; only in option contracts can the right to accept be transferred 
· General or Reward offer issues: 
· If you see this issue on an exam, refer to Supplement PAGE 39

When an offer can be accepted: once power of acceptance is terminated, offeree cannot accept! Becomes an offer by the offeree. Original offeror can revive the original offer, but this essentially still a new offer 

When an Offer May Be Accepted/How long does an offeree’s power of acceptance last/When does it terminate? 
· 1) Under Revocable Offers: 
· Rejection/counteroffer
· Counteroffer must be when the offeree manifests an intention to be bound only on different terms from those made in the offer as judged by a reasonable person in the position of the offeror 
· made by the offeree relating to the same subject as the original proposal, but on different terms than those proposed originally 
· Rejection when the offeree manifests that he or she does not accept the offer and is unwilling to be bound under its terms 
· Objective Theory of Contracts will determine whether an offeree has rejected an offer or made a counteroffer
· Common Law: if the terms of a purported acceptance deviate even in the slightest respect, it is a counteroffer (Mirror image rule issue)
· UCC 2-207: made to lessen, if not eliminate, the unfairness of the common law mirror image and last shot rules 
· Even if terms are additional or different based on forms exchanged, the contract can still exist and UCC 2-207(1-3) will determine what terms stay or “knock out” 
· What are NOT Rejections/Counteroffers: 
· Neutral comments 
· Mere Inquires or preliminary negotiations 
· Requests for Modification 
· Difference between “Ok. I’ll take it but will you give me a 5% discount” vs. “I’ll accept only if you give me a 5% discount (counteroffer) 
· Grumbling Acceptances
· Intention to take the offer under further advisement 
· Lapse of Time: 
· If there is no specific time frame, the power to accept terminates after a reasonable time, and will depend on the circumstances of when the offer was extended and when the acceptance was made, subject matter of the contract, any previous dealings; how long would a reasonable person in the position of the offeree believe he or she had to accept 
· Common Presumptions of Time Frame: 
· Phone, face-to-face, and texts ends after session concludes unless there is an extension of time which would extend the power of acceptance 
· Letters: mailed acceptance on the date the offer is received is okay or early next day if was received towards the close of business 
· Expedited Delivery: anytime an offer is made via an expedited mode of communication, it is evidence that the acceptance must also be expedited to be effective 
· Price-Volatile Subject Matter: 
· Express or Implied Revocation by the Offeror 
· Death or Incapacity of the Offeror: 
· Typically, under Restatement, if the offeror dies or becomes incapacitated, offeree’s power to accept is immediately terminated, even without notice of offeror’s death 
· This has been criticized since it is incompatible with the objective theory of contracts and so on an exam, go with the traditional rule but note that courts have begun to retreat from this rule and favors the modern, objective theory that supports acceptance by the offeree if they did not know of the death/incapacity and still accepted in good faith 
· Death or Incapacity of the Offeree
· Non-occurrence of an implied condition: death or destruction of person or thing essential for the contract’s performance 
· Non-occurrence of an implied condition: illegality 
· Non-occurrence of an express condition under the terms of the offer 
· 2) Irrevocable Offers: often, these are some forms of option contracts 
· Step 1: What makes an offer IRREVOCABLE? 4 situations
· 1) Option Contract under R25
· R87(1) says that so long as an option contract has:
· a fair underlying offer
· the option contract is in writing
· the option contract is signed by the offeror
· Then, the option contract is enforceable even if there is only purported or recited consideration (not actually giving payment as consideration) 
· 2) Merchant’s Firm Offer under UCC 2-205
· 3) Performance in a Strictly Unilateral Contract under R45
· Tendering/beginning performance towards the actual performance desired makes the unambiguous unilateral contract irrevocable temporarily for a reasonable period of time in order to allow the offeree to complete performance 
· Tender: manifestation of willingness and ability to perform 
· Ex. Brooklyn Bridge Hypo 
· There’s no universal rule as to what constitutes beginning/tendering performance, BUT what we can do is see that the more specific acts the offeree can point to that were done to enable him to perform, the more likely it is that performance has begun (extent to which the conduct is connected to the offer, the character of the conduct, the extent to which the conduct is of benefit to the offeror, and the terms agreed to by the parties including C/D and U/T
· 4) If an offer is substantially relied upon and it is reasonable to expect that the offeree would rely on it, so that injustice is avoided under R87(2)- Equitable Option for the Offeree 
· This happens when: 
· An offeree takes action/forbears action of a substantial nature in response to an offer
· Such action is foreseeable by the offeror given the nature of the offer 
· Step 2: What acts/events terminate the offeree’s power of acceptance even under an irrevocable offer? 
· 1) Expiration of a reasonable time, or the time specified for acceptance 
· In an option contract
· In a merchant’s firm offer (so long as not > 3 months)
· Or, upon expiration of a reasonable time for implied option contracts established under R45 or R87(2) 
· 87(2) Option Contracts: An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice
· 2) Supervening death or destruction of a thing essential for performance/Supervening illegality 
· 4) Non-occurrence of an express condition, the occurrence of which is necessary to accept the offer (usually specified in option contract or merchant’s firm offer) 
· 5) Under majority rule, rejection or counteroffer by the offeree, followed by reasonable, foreseeable, and detrimental reliance by the offeror 
· R37: The power of acceptance under an option K are not terminated by: 
· Rejection or Counteroffer, so long as the rejection is not followed by reliance by the offer (see (5) above)
· Revocation
· Death/incapacity of the offeror 
How can an offer be accepted? 
· The Manner of accepting: 
· 4 Possible Ways an offeror can set forth acceptance: 
· Unilateral
· Bilateral
· Ambiguous
· Silence/Inaction in certain cases 
· When it is UNAMBIGUOUS as to what the offeror wants = offeree must comply with the terms of the offer to be valid 
· the words of conduct in which acceptance must happen can also be unambiguously detailed
· Anything different = counteroffer 
· If not specific (ambiguous offer) = accept in any manner and by any medium reasonable under the circumstances 
· UCC shipment special issue: unless there is an unambiguous indication to the contrary by the offeror, an order to buy goods for prompt shipment invites acceptance either by prompt shipment or by a prompt promise to ship the goods 
· However, if seller actually ships, they must notify buyer within a reasonable time or else contract is unenforceable 
· Special issue with Unambiguous Unilateral Contract: once tender performance, offeree has reasonable time to complete performance and to thus accept the offer 
· Special issue with Unambiguous Bilateral Contract: beginning performance when promise is requested will not be effective acceptance
· What about for an AMBIGUOUS/INIDIFFERENT offer? 
· Beginning performance will simultaneously also imply a promise by the offeree to complete performance and thus result in an enforceable bilateral contract between parties 
· Proper Notice (if needed): 
· With unilateral contracts, it may be unclear to the offeror as to when the offeree accepted by beginning performance, particularly if the offeree is far away from one another (ex. different cities)
· R45(2): if the offeror has no adequate means of learning about the beginning of performance, the offeree MUST notify the offeror of his or her actions within a reasonable time. 
· The UCC goes even further by saying anytime an offeree accepts by beginning performance, they must always give the offeror notice of the acceptance within a reasonable time 
· Exceptions for Notice? 
· Three situations under R, but would make sense to apply to UCC too
· 1) nature of the performance is such that the offeror would know of the acceptance 
· 2) the offeror states that notice is unnecessary 
· 3) past dealings between parties indicate that notice is not required  
· Proper notice not given? 
· Restatement: the contractual duties of the offeror are discharged 
· UCC: the offer is treated as having lapsed before it was accepted/as if the contract had never been formed 
· A special issue arises under R54 Unilateral contracts in which if the offeree begins performance (thus promising to finish regardless of notice given or not), the offeror does not have the enforceable duty to accept the completed performance and can sue offeree under breach of contract if the offeree does not complete performance! 
· SPECIAL ISSUE: Ordering Goods for Prompt Shipment Under the UCC: The “Unilateral Contract Trick” which should actually be the Unilateral/Ambiguous Contract Trick since this comes up whenever reasonable acceptance can be by shipment 
· UCC 2-206(1)(b): situations when offerors make an indifferent/unilateral offer for goods such as 46-inch televisions and expects the goods to be delivered but are sent 42 inch ones and are left in a tough position
· If the offerors want to reject the counteroffer of sending wrong goods and send them back, they would have to start over and suffer financial harm 
· If the offeror wants to sue for breach of contract, they can’t! The offer was not accepted properly and so there was never an enforceable contract to begin with 
· So, the UCC provision changed the common law rule by making it so that when non-conforming goods are sent, the buyer is entitled to either accept the non-conforming goods (and pay the lesser price) or reject them and sue for breach of the promise to deliver conforming goods 
· This works for indifferent offers too because by the offer calling for shipment or for promise, the sending of non-conforming goods acts as a simultaneous promissory acceptance of the offer 
· There is accommodation shipments that can be done if the offeree wishes to still send non-conforming goods, but also to keep such action as a counteroffer and not have it treated as a simultaneous acceptance and breach 
· The seller must notify the buyer that the goods being sent are not what was requested but express good faith belief or hope that the buyer can use them anyways. Because of notice, it is not a unilateral contract trick and is deemed only a counteroffer that the buyer can choose to accept or not 
· Notice problem with unilateral contracts: 
· 
Ex. Carlill v. Carbolic Smokeball: Carlill, in response to the ad (which under the circumstances was actually a unilateral offer and not just a solicitation) could obviously accept without prior notice, BUT once she accepts, she must notify Carbolic that she completes performance. Otherwise, Carbolic would have no way of knowing she completed performance with reasonable promptness and certainty 
· Acceptance by Silence/Inaction: normally, offeree’s silence cannot act as acceptance but there are a few situations where it may act to bind him or her 
· 1) Silent Acceptance of services: where the offeree takes the benefit of offered services and has reason to know that the offeror expects the benefit to be paid for and the offeree has an opportunity to reject them (a reasonable person as the offeror would recognize that the offeree’s conduct indicated their intention to be bound) 
· 2) If the offeror structures the offer so that silence is acceptable, the key is that the offeree intends to accept the offer (it’s the offeror’s decision and fault to make acceptance by silence permissible) 
· 3) Previous conduct makes it reasonable to accept by silence 
· Subscriptions 
· Eel skin case 
· 4) Silent Acceptance of Property by Acting Inconsistently with Owner’s interest R69, UCC 2-206(1)©
· Ex. Someone sends DVD to someone with a letter saying “if you want to purchase it, do nothing and it’s yours. We will bill you later”
· If you don’t want it, send it back 
· If you intend to keep it, then you will be bound 
· However, if you do not intend to accept the offer, there is no contract and demonstrates the risk the offeror takes in this implied in fact contract 
When is acceptance effective: Mailbox Rule [image: image1]
How to deal with Acceptance being different from the Offer: Mirror Image vs. UCC 2-207
· Recap: under common law, acceptance that did not have the exact same terms constituted a counteroffer 
· Under the UCC, we have a 4-sentence rule that describes how acceptance can differ or add terms but still be a contract 
· Under Common Law: 
· Mirror image rule was unfair! 
· In modern commercial transactions, where the parties often do not deal face-to-face and use pre-printed forms emailed or faxed, the mirror image rule would lead to unfairness in two ways: 
· 1) When a party does not perform: 
· A farmer’s purchase order for corn has delivery by Ups but the supplier’s acceptance form has pre-printed delivery by any common carrier
· The farmer does not check when the acceptance form arrives since they had only checked the essential stuff like quantity, price, and delivery dates 
· If the supplier does not send, under common law, farmer cannot sue for breach of contract since there was never a contract to be being with since terms were not mirror image 
· 2) When a party does perform: The Last Shot Doctrine 
· Even if two parties’ forms different in terms of a term such as a liability clause, under the common law, because the parties still performed, the party who sent the acceptance form was the last pending offer at the time the parties performed and would be deemed the terms the agreement should follow
· because they still performed, the other party implicitly accepted the counteroffer and thus became bound 
· UCC 2-207: Battle of the Forms (in response to the issues under common law shown above) 
· 2-207 not only determines whether there is a contract, but also determines what the terms that stay are or should be
· See supplement page 88 if a battle of the forms issue comes up 
· Note: Battle of the forms can also apply when there is only one form given as shown in confirmation form instances 
· Since a confirmation form indicates that a contract existed, there is no need to go through 2-207(1) and can go straight under 2-207(2) to determine what terms are going to be used if the confirmation terms differed from what was supposedly made in an oral agreement 
· If this confirmation fits under any of the conditions under 2-207(2), then additional terms are not to be automatically added and will count as proposals that may be accepted or not by the recipient of the confirmation
· This makes sense since it would be unfair for a party sending a written confirmation to be able to slip in a material term not agreed to by the other party 
· Otherwise, if the situation involves two forms, conduct the normal analysis under 2-207 
· WARNING: if terms are DIFFERENT and not additional, conduct analysis under 2-207(2) considering the three main theories 
· Comment 3 Theory: different terms should be treated same as additional terms
· Literalist Theory: different terms simply drop altogether and can never be part of the agreement without the offeror separately and specifically agreeing to them 
· Comment 6 Approach: different terms should be “knocked out” and either there will be no term on that issue or a gap filler or other implied term of the UCC 
· The Restatement View of Battle of the Forms issue: 
· R 59 and 61 embody some of the provisions of UCC 2-207, specifically the formation aspects
· R61: acceptance is valid if it has additional or different terms unless the acceptance is made to depend on an assent to the changed or added terms
· R59: a reply to an offer which purports to accept it but which is conditioned on the offeror’s assent to the additional or different terms is a counteroffer 
· What the Restatement does not directly confront is whether, if the purported acceptance is judged a counteroffer under 59, does the last shot doctrine still apply or does a knockout rule similar to 2-207(3) apply. 
· The cases are mixed, some adopting 2-207(3) by analogy and others using common law’s mirror image 
· Another issue is what a court can look to when deciding whether a purported acceptance is made conditional on the offeror’s assent to additional/different terms 
· Here, the courts have been pretty uniform in saying that the court can examine the language and all other circumstances surrounding the negotiation of the contract in making the conditioned-on assent determination 


Is the offer indefinite?
· Rationale for this: Court needs to know what remedy to grant and what term was breached, and don’t want to write contracts!
· One or more terms may be so indefinite that a court cannot enforce the contract 
· Indefiniteness applies to both offers and entire contract: R33(1) and R33(2)
· Offer: terms must be reasonably certain
· Agreement: not enforceable unless the agreement provides a basis for determining the existence of a breach and for giving an appropriate remedy 
· When does indefiniteness come into play: 

· 1) parties have not agreed to a term
· 2) parties have agreed to a term, but the term is ambiguous 
· 3) parties have “agreed to agree” to negotiate a term after the contract, but never reach an agreement 
· The more essential terms are left out, the greater the likelihood a contract was never formed in the first place 
· KEY: all terms do not have to be agreed on…ONLY material and essential terms 
· Common Law Perspective (parties must had to manifest understandable agreement about): 
· Subject matter
· Quantity 
· Price
· Time of performance
· Place of performance 
· Payment terms 
· Failure of any of these under common law enough to rule indefinite 
· Modern Perspective: more relaxed, still needs to be a basis to determine existence of a breach or to fashion a remedy
· How is it easier? 
· if a term is ambiguous, courts are more willing to examine the circumstances to interpret the language in a way to give definite effect to the ambiguous term
· modern courts are more willing to imply a reasonable term when there is no agreement on a particular term (fill in the gaps)
· But ultimately, when and under what circumstances will the court act/refuse: 
· UCC: when the parties have left “gaps” in their contract regarding these terms, the UCC provides “gap fillers” that spring into existence so that a court has a basis to decide whether a party is in breach and how to fashion a remedy to deal with that breach. Covers: 
· Price of goods 
· Mode of Delivery 
· Time of Delivery 
· Time and Place for Payment 
· Gap Fillers only effective when an otherwise contract has been formed
· Gap Fillers effective when the parties make agreements to agree
· Gap Fillers are not effective if the parties make a specific agreement to the contrary 
· What are the specific gap fillers? 
· Price: reasonable price
· Delivery: 
· delivery in a single lot
· Seller’s place of business
· Reasonable time
· Payment: due at time and place of delivery
· NO GAP FILLERS for subject matter or quantity 
· Restatement approach: 
· No specific gap fillers 
· R 204: courts are given broad powers to try to save the contract 
· When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable under the circumstances is supplied by the court. 
· Agree to Agree under Restatement 
· At least for some terms, courts should take the UCC approach and imply a reasonable term to fill in when the parties fail to reach a post-contract agree to agree 
· The majority rule still is that non-UCC agree to agree in cases such as rent will not be allowed to be saved 
· But there is growing interest in inserting a “fair” rent amount for example 
· Even better if the contract said they would agree to renew at “market rates” 
· Under both UCC and Restatement, past performance of a contract may act to cure an indefinite contract and make it enforceable 


Part III: Consideration and Its “Substitutes” (With a special treatment of Modifications) 
Is there Consideration? 

KEY TAKEAWAY: if there is offer and acceptance, BUT still no consideration, then the promise or agreement is generally not enforceable; there are certain situations that can have enforceable agreements without consideration. Worst comes to worst, check if a promise induced and caused reasonable reliance on the other party to recover on grounds of promissory estoppel 

DISCLAIMER: there is no one definition for consideration; the ones we will discuss are important to learn, but there is no one definition that completely describes all the contours/nuances of consideration 

TLDR: Restatement bargain theory, with the benefit/detriment used in combo sometimes, focuses our vision on consideration to look for: was something sought by a promisor, such promise is given in exchange for the performance/promise by the other party 
1) Will Theory/Serious Promise Theory: the early common law theory that focused on if the promisor had will to be legally bound; highly subjective theory and is no longer used 
2) Benefit/Detriment: a promise is deemed supported by consideration when: 
a. The promise either acts, or promises to act, in exchange for the promisor’s promise; AND 
b. the promisor’s act, or promised act, is either a legal detriment to the promise or a legal benefit to the promisor 
c. Examples when it is a Unilateral vs. Bilateral contract
i. Unilateral: P offers D a unilateral contract, promising to pay $ for her watch 
1. D suffers a legal detriment by giving up possession of her watch and P receives a legal benefit by obtaining the watch that he had no right to before 
2. Furthermore, the detriment and benefit were given in exchange for P’s promise to pay $. 
ii. Bilateral: P offers D a bilateral contract, promising to pay $ for the promise to give watch 
1. D suffers a legal detriment by promising to give up watch and P receives a legal benefit by being promised possession of the watch 
2. D’s promise to give up watch (promissory acceptance) is enforceable. 
3. P suffered a legal detriment and D obtained a legal benefit in exchange for D’s promise to tender the watch 
3) Restatement Bargain Theory: rejects the benefit/detriment theory in favor of the “bargain” theory 
a. Definition under R71(1): to constitute consideration, a performance or return promise must be bargained for 
i. R79(a): it is irrelevant that a party either suffers a detriment or reaps a benefit as long as the return promise or requested performance sought by the promisor is bargained for 
b. What is a bargain: R71(2) says a performance is bargained for if: 
i. It is sought by the promisor in exchange for his or her promise; and 
ii. It is given by the promisee in exchange for that promise 
iii. Similar application for bilateral vs. unilateral contracts apply 
1. Sought by, given by, in exchange for 
4) Modern Contract Law accepts both Benefit/Detriment and Bargain Theories 
a. Restatement Bargain Theory is the preeminent view of consideration used in modern contract law 
b. However, the idea that the promisee must suffer a legal detriment or the promisor must obtain a legal benefit is still recited to a great extent by modern courts when discussing consideration principles 
c. In fact, courts have even combined the two approaches stating that consideration is present when there has been a benefit and/or detriment that was bargained for (instead of just in exchange for) 
d. Why: probably because only a few occasions will demonstrate that the two theories do not reach the same conclusion 
Disclaimer: There are instances though that consideration does not fit/explain and so it is better to focus on learning the rules governing the exceptions rather than trying to fit the definitions of consideration into each type of transaction 
· Also, discussion going forward will use bargain theory language, but benefit/detriment will come out the same way 
Restatement Bargain Theory: Types of Consideration in Unilateral contracts
· In a unilateral contract, the consideration must consist of one of the following bargained for elements, one of these elements must be sought by the promisor and undertaken by the promisee in exchange for the promise made in the offer: 
· 1) An Act
· $ for delivery of something 
· 2) A forbearance 
· $ for abstaining from something you otherwise could do freely
· 3) Creation, modification, or destruction of a legal relationship under             R 71(2), (3) 
· Destruction: Person offers to pay $ today if the bank agrees to cancel his previous loan
· Modification: Person offers $ today if the bank will lower the interest rate for the remainder of the loan
Restatement Bargain Theory: Types of Consideration in Bilateral contracts
· Pretty much the same as in unilateral, except a promise is being sought out for another promise 
· Each party’s promise serves as consideration for the return promise of the other if, but only if: 
· Each promise was sought by, and was given in exchange for the other; and 
· The performance promised by each party would be valid consideration if it were carried out (R75) 
· Elements are same as above except in this case it is promises for: an act, forbearance, creation, modification or destruction of a legal relationship 
R71(4): Consideration given to a Third party: even if it is a third party that is either giving a return promise or undertaking an action that was bargained for and given in exchange for a promisor’s promise, such consideration is valid 
Transactions without Consideration Due to the Lack of a Bargained for Exchange: 
1) Gratuitous or Gift Promise 
a. Traditional Rule under Common Law: Gift promises are unenforceable because they are not supported by consideration 
i. Ex. No bargain struck between an aunt promising to give her nephew $ and all the nephew did was say “I accept” 
b. Acts that are incidental to a true gift promise are insufficient consideration to enforce the promise 
i. Occasionally, a promisor will require the promisee to take some sort of action in order to obtain the benefits of a gift promise 
ii. If such action is deemed only incidental to the true gratuitous nature of the promise, the taking of such action is insufficient to act as consideration 
iii. ASK THE QUESTION: whether the promisor made the promise in order to get something from the exchange (seeking or bargaining for some sort of benefit resulting from the promise or is the act called for merely making the gift more convenient or necessary for its receipt) 
iv. Ex. Kirskey v. Kirksey: sister-in-law moving case 
1. The brother in law’s offer of a place to live was only a gift promise and so the actions she had to do were merely incidental to the true nature of the offer 
2) Past Consideration (Moral Obligation) 
a. Traditional Rule: Past consideration and Moral Obligation have the same effect as Gift Promises aka they are insufficient to make the promise enforceable 
i. Why? because the promise was made in response to something that already happened; the promise could not have been made as part of a bargained for exchange 
b. Modern Rule under Restatement: Past Consideration/Moral Obligation can make some promises enforceable 
i. In response to how the common law treats these issues, Restatement set forth two situations in which moral obligations stemming from gift promises made in recognition of past acts can now make the promise enforceable: 
1. 1) Where a promise is made in recognition of a benefit previously conferred on the promisor, assuming the requirements of R86 are met 
a. R86: a promise made in recognition of a benefit previously received by the promisor is enforceable to the extent necessary to prevent injustice, unless: 
i. the promisee intended the benefit received by the promisor as a gift; or 
ii. the value of the promisor’s promise is disproportionate to the benefit he or she received 
b. Ex. Webb v. McGowin: Webb saves McGowin by not falling on him and to show gratitude, McGowin promises to pay Webb until his death 
i. This was enforceable even without consideration because McGowin did not intend Webb’s act as a gift and $15 per month was not disproportionate to the benefit received by Webb
c. Typical situations of emergency services R86 comment I in which the presumption is that services were not intended to be gifts; however, the promisor can later show the gift was intended thus making the promise unenforceable for lack of consideration  
2. 2) Where a promise is made to pay a debt rendered unenforceable due to running statute of fraud limitations or due to bankruptcy under R82 and 83
a. R83 specifically for promise to make good on debt that was resolved under bankruptcy: 
i. if a debtor expressly promises to pay all or part of a contractual debt that is either discharged in bankruptcy, or is dischargeable in bankruptcy proceedings begun before the promise was made, that promise is binding against the debtor 
3) Unsolicited Actions: insufficient to Act as Consideration 
a. For a promisee’s actions to be sufficient consideration so as to make the other party’s promise enforceable, those actions must be sought by, and taken because of, an existing promise. Actions taken without regard to the promise are not sufficient to serve as consideration. This issue most often arises when a party fortuitously accomplishes the acts called for by an offer but is unaware of the offer while he or she is doing them. 
i. Ex. There is an ad out for a lost wallet and someone returns the wallet without knowing the ad existed so such actions were not made as part of a bargain for person who made the ad’s promise 
Transactions that you have to pay extra attention to in regard to Consideration: 
· Note: so long as the promises or performances of one party are both sought by the other in making a promise, and are given in exchange for that promise, valid bargained for consideration is probably present 
· Peppercorn: transactions in which the consideration of one party is WORTH SUBSTANTIALLY LESS than the other 
· Courts will not inquire into the adequacy of one’s consideration, since courts will let parties make their own judgements about what things are worth; thus,  a peppercorn could be valid consideration so long as the promise was freely bargained for and freely given in exchange for the peppercorn 
· However, there may be signs that consideration is inadequate: 
· Possible evidence of Fraud, Duress, or Undue Influence? 
· Of course, even though the under normal circumstances the adequacy of the consideration is not questioned, the potential presence of fraud, duress, mistake, or undue influence may occasion the court to look closely 
· Possible Evidence of Sham consideration? 
· Parties that are aware of the general contract rule that gift promises are unenforceable may try to propose sham consideration in order to circumvent this rule and thus making a gift promise enforceable 
· Ex, selling $$$ desk to niece for $1, where the bargain is simply pretense to disguise a gift promise 
· Illusory Promises: 
· General Rule: Promisor gives the illusion of making a valid promise to act or forbear, but in reality, is not bound to do anything (no limitation on their free will, as if the promisor had not spoken at all)
· Personal Satisfaction Clauses (PS): “if I like it” clause 
· Traditional Rule under Common Law: a contract with a personal satisfaction clause was illusory because the promisor failed to make a definite commitment to be bound, and thus insufficient to act as consideration 
· Modern Rule: The Implied Duty of Good Faith and Fair Dealing Renders Contracts PS clauses Enforceable; What changed? 
· 1) Now, any restriction on a promisor’s freedom of action, whether express or implied, will prevent a promise from being illusory
· 2) One of the implied restrictions is an implied duty of good faith performance (R 205, UCC 1-304) 
· Exclusive Dealing Contracts (ED): one party promises to give the other exclusive rights to sell his, her, or its goods or services (UCC 2-306(2))
· These agreements are made enforceable by implying a duty of good faith on the selling party in which the selling party is obligated to act in good faith in attempting to sell the supplied product 
· Most courts only require “reasonable efforts”; however, UCC 2-306(2) states that the seller must use its “best efforts” to promote the sale of the product or services. Despite this, most courts go with reasonable efforts under duty of good faith 
· Ex. Wood v. Lucy, Lady Duff Gordon: exclusive fashion right to sell clothing for a year in return for promise to pay half of profits earned 
· Duty of good faith imposed on Wood to make reasonable efforts to sell the clothes and thus his free will was bound by such good faith and he also suffered a sufficient legal detriment to constitute consideration 
· Requirements/Output Contracts: 
· Requirements Contract = buyer agrees to purchase all of a particular good or service it requires from one seller
· Output Contract = seller agrees to sell all its output of a particular good or service to one buyer 
· Generally, these are illusory but contract law has imposed a good faith requirement under UCC 2-306(1) that states how under such contracts, the parties have bargained for “such actual output or requirements as may occur in good faith” 
· Ex. Wiseco v. Johnson 
· These contracts probably have no implied floor, but do have an implied ceiling 
· if actual unexpected business circumstances under good faith come up, a party may not have to buy anything under a requirement contract or not have to sell under output contract 
· If a target quantity is specified in such contracts, under UCC 2-306(1), the parties will be held to either producing or requiring an amount not disproportionate to the stated estimate 
· Contracts with Expressly Conditional Promises: 
· When a party’s promise under a contract is expressly conditioned upon the occurrence or non-occurrence of a particular event, there is an issue as to whether such a promise may be sufficient consideration under the illusory promise rule. 
· To determine whether a conditional promise is illusory, it is necessary to examine who controls the occurrence of the condition. If the occurrence of the condition is in the unfettered discretion of the promisor, then the promise is illusory. However, if the occurrence of the condition is at all outside the unfettered control of the promisor, the promise is enforceable. 
· Consider aleatory promises based on reasonable chance event which is not illusory 
· Even if an occurrence of a condition is to some extent within the discretion of the promisor, modern contract law has found that such promise is nonetheless enforceable if any restriction on the promisor’s discretion can be implied under a duty of good faith on the promisor’s performance 
· Ex. Promising to accept offer for purchase of a home on the condition promisor can get loan from Chase Bank 
· Duty of good faith forces promisor to at least try to obtain the loan and such restriction is a sufficient legal detriment to prevent his promise from being illusory 
· Termination-at-Will Clauses: terminate at any time clause 
· Traditional Rule under Common Law: these clauses were illusory 
· Ex. Miami Coca-Cola v. Orange Crush, Co
· Modern Rule: Contracts with these clauses are probably enforceable 
· Can be enforceable so long as the party terminating the contract gives reasonable notice to the other before ending the agreement because making the party give notice is a sufficient detriment on the promisor’s actions and thus makes the agreement enforceable at least until the time of expiration of the implied reasonable notice period 
· UCC Approach: UCC 2-209(3) states that in order to validly terminate a UCC contract, termination must take place either upon the happening of an agreed event or after reasonable notification is received 
· This explicit requirement essentially makes it so that any UCC agreement does not have illusory promises because each party is bound to perform for at least the reasonable notice period 
· If parties specifically agree that no notification is necessary, UCC says this is invalid if the operation proves unconscionable, so…it is rare that a termination at will clause without notification is enforceable 
· Modification of Existing Agreements: The Pre-Existing Duty Rule
· DISCLAIMER: modifications are tricky 
· General Common Law Rule: if the parties wish to validly modify an existing contract, new consideration must be exchanged R73 aka Pre-existing Duty Rule 
· Both parties need to be getting something new 
· This is under the assumption that without new consideration, modifications benefitting a party seems suspicious (extortion, profiteering, dishonest compromiser) 
· R73: allows for modifications so long as there is new consideration given 
· Test for determining if there is new consideration: a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than the pretense of a bargain.” This is simply a reaffirmation of the “peppercorn” and sham theories of consideration 
· Ex. Foakes v. Beer: Foakes was liable still under pre-existing duty rule because he already had a duty to repay the principal under OG contract, and so reaffirming that debt did not provide any consideration for Beer’s promise to waive interest 
· Exceptions to the Pre-Existing Duty Rule: 
· 1) Modifications are enforceable without consideration under the UCC
· UCC rejects pre-existing duty rule and creates UCC 2-209 to allow for modifications to be enforceable without consideration 
· 2) Modifications without consideration are enforceable if they are both fair in amount and he result of changed circumstances that the parties did not anticipate when the contract was entered into R89(a) 
· R89 allows for modifications w/out consideration if a) terms of the modification are fair and b) in light of circumstances that were not anticipated when the contract was entered into 
· 3) If statute allows modification without consideration R89(b) 
· 4) If justice requires the modification to be enforced in light on one party’s material change of position in reliance on modified terms R89c
· If one party justifiably and materially relies on a contractual modification promised by the other 
· Government workers and public officials have legal duties to the public and often want more than their fair share but cannot due to pre-exsiting duty rule 
· Settlement of Claims Based on Incorrect Information: 
· Deciding to settle but you find out later after the lawsuit that the facts turn out to be wrong does not, under the Restatement, make the settlement unenforceable 
· R74: Forebearance to assert or the surrender of a claim of defense which proves to be invalid is not consideration unless: 
· The claim or defense is in fact doubtful because of uncertainty as to the facts or the law
· The forbearing or surrendering party believes at the time promises are made in the settlement that the claim or defense may be fairly determined to be valid 
· Ex. Fiege v. Boehm: Bastard case that had valid consideration since at the time, the woman honestly believed the man to be the father and so she believed her forbearance from criminal prosecution against him was valid 
· Purported, but Unperformed, Consideration is NOT effective consideration: 
· Purported Consideration (supposed but falsely) is intended to have taken place in exchange for a promise, but which in fact never occurs 
· Ex. Saying for $ received from buyer, I hereby sell to him my desk. But if the $ is never actually paid, the buyer cannot seek to enforce the seller to deliver because the consideration was purported, not actual which does not make the promise enforceable 
· Exception for Option Contracts under R87: 
· Purported consideration is sufficient to make effective the promises made in an option contract, as long as the offer for the option contract is in writing, is signed by the offeror, and proposes a fair exchange 
· Ex. Hence, if a written option contract recites that for $20 received, seller gives buyer an option to purchase her car for $5,000 within 30 days, the buyer is obligated to sell the car to the buyer if he tenders the $5,000 within 30 days, even if the buyer never paid the original $20. 
· Voidable Promises can serve as a Valid consideration: 
· If a party makes a promise that is voidable (promisor is a minor and lacks capacity, etc) the promise may still act as valid consideration for the contract 
· Ex. Kevin, a 15 year old, promises to pay $300 for Rebecca’s stereo. The contract may be voidable by Kevin because of his age, but if he wishes to enforce it, his voidable promise nevertheless serves as valid consideration for Rebecca’s promise to tender the stereo. Hence, Kevin can enforce the contract if he wishes to. 


No consideration, But Can we at least try Promissory Estoppel? 
BEFORE YOU USE PROMISSORY ESTOPPEL: Did you first determine whether a promise can be supported by consideration? If so, then proceed from there since it is only when the promise cannot meet the requirements of consideration that you should examine under PE!
USE THIS when discussing the elements of promissory estoppel under R90:  
The next issue is whether _________ could enforce the agreement to pay 
under a promissory estoppel theory. [Restatement 90]. Rule: A successful claim of 
promissory estoppel requires a showing that: (1) the promisor should reasonably expect 
his or her conduct will, and it in fact does, induce action or forbearance by the other; and 
(2) injustice can only be avoided by enforcement of the promise. If this is met, then the promise may be enforced under promissory estoppel, but only to the extent “justice requires” 
KEY: After realizing that a promise may not be enforceable under one of the rules of consideration, determine whether promissory estoppel may help a suing party. 
PE: This estops (prevents) a party from denying reasonable obligations foreseeably resulting from reliance on his or her promise, and estops a party from being able to deny liability on the technical ground that no “bargained for exchange” resulted upon the acceptance of an offer. 
· PE is a moral and equitable doctrine that enforces justice when needed, even when there is no consideration 
Differences between 1st and 2nd Restatement takes on Promissory Estoppel: 
1) 1st requires under PE that the promise will be enforced in its entirety, regardless whether the promisee relied completely on the promise (Professor Williston) 
a. However, 2nd Restatement requires enforcement to the extent justice requires 
2) 1st requires reliance be actual, reasonable, and “of a definite and substantial character” while 2nd Restatement requires just that the reliance to be actual and reasonable” for PE to apply 
3) 2nd Restatement has a provision under R90(2) that makes charitable donation promises binding even without reliance by the promisee for public policy/people want charities to be supported rationale 
Types of Promises MADE ENFORCEABLE under PE: 
1) Gift Promises 
2) Oral Promises to Convey Land 
3) Charitable Subscriptions/Donations: no proof of reliance by the charity is needed to enforce under PE 
4) Offers that Induce Foreseeable Reliance of a Substantial Nature Become Irrevocable: 
a. R87(2): PE will serve to make any other type of offer irrevocable (at least to the extent justice requires) if: 
i. The offeror should reasonably and foreseeably expect the offeree to undertake substantial action in reliance on the offer; and 
ii. The offer ACTUALLY does induce that reliance. 
b. Ex. Offers by Sub-Contractors like Drennan 
i. Relying on a sub’s bid to develop a proposal for a big general development job is reasonable, foreseeable, and an act of substantial reliance which makes it unjust if the sub were to be able to revoke the offer once it has been communicated to the general contractor 
c. R87(2) is most used with general-subcontractor dealings in which under R, PE makes the promisor’s (subcontractor) offer irrevocable until the general contract has a reasonable chance to accept. Typically, that reasonable time extends to a day or two after being awarded the project (the general contractor receiving approval). 
5) Actions Taken in Reliance on Promises Made in Preliminary Negotiations 
a. A few courts have held that a rather vague promise, made in preliminary negotiations, as opposed to an offer, may be enforceable to some extent if reliance on that promise was both foreseeable and reasonable. 
Remedies when a promise is enforced under PE: 
· Remember: PE may be limited to what justice allows, so sometimes that may mean under PE the promisee is entitled to full recovery of their expectation interest (the full amount would have been entitled had the contract gone through). However, where the expectation interest is greatly disproportionate to the promisee’s actual reliance, or where the circumstances make it unjust/impossible to award the complete expectation interest, a promisee is only entitled to his or her reliance damages (the actual amount expended in reliance on the promise) 
· Ex. Rich woman concerned about homeless man outside during the snow. She promises him $300 to buy a coat but he gets a $200 coat. So, is he entitled to $200 (the out of pocket reliance) or $300 (the value of the full promise)
· Most commentators hold that in these circumstances, enforcement should be limited to the man’s actual reliance and not expectation 
No consideration, But Modifications, with an emphasis on UCC 2-209
Modification, generally: 
· Parties sometimes want to change the terms of their agreement, and to make these changes enforceable, they must enter into a valid modification of their original agreement 
· A valid modification is itself a separate contract with largely same terms but with one or more deal points changed 
· Issues come up with modifications, particularly under UCC when parties disagree as to what modification was actually agreed upon 
Modifications under UCC 2-209: 

UCC requires Good Faith: 
· Although not specifically stated in 2-209, UCC just like common law requires the party proposing the modification to be doing so in good faith in order to have the modification enforceable (UCC 1-304) 

UCC 2-209: Five sections that provide rules as to enforceability of modifications 
1) A modification under the UCC is enforceable even without consideration 
a. Different from common law that requires new consideration for modifications due to pre-existing duty rule 
b. To tackle what common law did by requiring consideration, UCC generally requires that modifications be in writing to be enforceable 
2) A “no modification except in writing” clause is enforceable
a. These clauses are enforceable and if parties choose to include this in the original agreement, the modification must be in signed writing 
b. Not generally enforceable at common law 
3) The Agreement, as modified, must satisfy the Statute of Frauds 
a. Usually will be satisfied if there exists a signed memorandum 
b. $500 or more needs writing 
4) An oral modification, unenforceable because of a “no modification except in writing” clause or because failure to satisfy SoF can operate “as a waiver” 
a. UCC 2-209(4) allows for waivers and there are FOUR distinct approaches to this rule
i. 1) First Interpretation: Waiver can only happen if the parties specifically waived the clause of statute 
1. This is the dumb one that does not make sense and is not very popular among courts and commentators 
ii. 2) Second Interpretation: An attempted oral modification acts as an Implied Waiver of both a No Modification Except in Writing clause and the Statute of Frauds 
1. if a party asserts that an oral modification took place, court should initially examine the testimony and other evidence of that party concerning the alleged modification out of the presence of the jury 
2. if the court finds evidence credible, then evidence can go to jury 
3. Rationale: by agreeing to an oral modification, both parties simultaneously, although implicitly, agreed to a waiver of any requirement that formerly bound them 
a. this was largely how common law treated oral modifications in light of such clauses but also common law had consideration requirement that made it easy to figure out if modification was actually made legit 
iii. 3) Third Interpretation (Judge Easterbrook): The Terms of a Bilateral Oral Modification are Inadmissible, but Evidence of One Party’s Unilateral Waiver is Admissible 
1. If an oral modification is being enforced as a waiver, the waiver may be retracted with reasonable notice, so long as the other party has not relied on the waiver 
2. This interpretation used by Judge Easterbrook in Wisconsin Knife demonstrates the view that while evidence of what both parties orally agreed to in their modification is inadmissible, evidence of one party’s waiver of a particular term is admissible 
3. Problem with this? 
4. Seems to make it really easy for any party who breaches contract to just say they had an oral modification, but while this is true, the UCC still required modifications to be done in good faith
iv. 4) Fourth Interpretation (Judge Posner): Evidence of the Modification is Freely Admissible if the Party Seeking to Establish the Modification can SHOW RELIANCE on the modified agreement 
1. If such reliance can be shown, then evidence of the entire oral modification is freely admissible and the modification will be enforceable 
2. Since reliance is often used to enforce a contractual promise in the absence of consideration, this view assumes that it is reasonable the drafters of the UCC intended to include reliance in its place in 2-209(4) to serve as an evidentiary substitute 
3. Show reliance = some objective evidence that the modification did in fact take place 
4. Ex. Wisconsin Knife Works: 
a. Posner writes for the majority that under this 4th interpretation, unless National could establish reliance on the alleged modifications, it could not introduce evidence of the alleged modifications and the modifications were not enforceable. Remand the case to allow National to prove some sort of reliance 
b. Easterbrook dissents ad holds that National’s evidence of modification was properly received and that under the 3rd interpretation, National was free to introduce evidence of Wisconsin’s unilateral waiver of the original dates so long as it appeared the parties acted in good faith and if the jury believed National then modifications were enforceable 
Can you retract a waiver in UCC modifications? 
· Of course, a modification made between the agreement of two parties cannot be unilaterally retracted 
· However, a waiver of an executory duty can be unilaterally retracted, since the waiver concerns the rights of only one party who intentionally relinquished a known right they had 
· 2-209(5) says that upon reasonable notice, a waiver can be retracted unless such retraction would be unjust under the circumstances due to a material change of position by the other party in reliance on the waiver. 
Modifications under Common Law and under Restatement: 

Common Law: only two things required 
1) Good Faith by party seeking modification
2) New Consideration 
· Common law would generally allow oral modifications with consideration, even if there was a “except in writing clause” because the parties seem to inherently waive any writing requirement by making an oral modification 
Restatement: generally, Restatement rule is same as common law requiring pre-existing duty rule under R73 and good faith R205. HOWEVER, Restatement allows for a few exceptions for modifications without consideration: 
1) Where the modification was made in good faith, and is fair in view of circumstances not reasonably foreseen when the contract was made R89(a) 
2) Where a statute provides that no consideration need be provided for the modification to be enforceable R89(b)
3) Where JUSTICE OTHERWISE REQUIRES that it be enforced due to a material change of position, or reliance on the modified promise R89(C) 
Difference between Modification and Recission of Prior Agreement Followed by Entry into New Contract: 
· Was the purported modification a recission of the old contract or just modification of the same contract? 
· Why is this important for consideration purposes? 
· If it was recission, then there was a legal destruction that qualifies as consideration (R71(3)(C))
· If this was the case, then the pre-existing duty rule requirement of “new consideration” for a modification would be nothing 
· Common law solved this by requiring additional overt acts before a mutual recission is found 
· Ex. Ripping up old agreement, tearing off signatures, entering a new agreement that says the previous agreement was mutually cancelled
Graphic Summary of UCC and Common Law and Restatement Rules of Modification: 
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Part IV: “Voidability” and Defenses to Contract Formation
Defenses to Contract Formation: 

Capacity: 

Duress: 

Undue Influence: 
· R 177: Formula: Unfair persuasion + relationship = voidable 
· Comment B gives examples of unfair persuasion 
· Once you have established the relationship and shift the burden of proof to the dominant party, consider factors implicating UNDUE INFLUENCE: 
· Discussion of transaction in unusual place or at unusual time
· Consummation of transaction in unusual place
· Insistent demand that transaction close quickly and extreme emphasis on untoward consequences of delay 
· Use of multiple persuaders by party advantaged 
· Absence of third party advisors for victim
· Unfair resulting bargain (including disparity in consideration) 
· Susceptibility of disadvantaged person
· Confidential relationship 
· Cases: 
· Francois v. Francois: example of undue influence in a husband/wife situation
· Test: Husband/wife + unfair persuasion (bogus lawyer, typically susceptible to worrying about divorce, exploited husband’s vulnerability) 
· Court here established a special rule that the more controlling party has to prove that the agreement made was fair and not under unfair persuasion 
· Methodist Mission Home of Texas v. NAB: another example of undue influence in a counselor-counselee relationship
· Unwed pregnant woman did not want to give up child anymore, but she essentially made a contract to give it up at the facility
· Test: Counselor/counselee (plus she was particularly vulnerable) + unfair persuasion (wouldn’t let her leave, harassed her, essentially no free will 
· Hypos: 
· Deceased elderly woman relationship with the doctor: 
· Giving her assets to doctor before she died was fair 
· Once you can show relationship and potential unfairness, then you can establish prima facie case and shift the burden of proof to the other party; But, in this hypo, there was no undue influence 
· Insurance adjuster visiting injured worker in hospital and badgering her to sign a release for an amount half of medical bills 
· This is classic undue influence
· Unfair terms, unfair bargain, no independent advice, woman was susceptible
· Domination (patient couldn’t leave) 
Misrepresentation: 
· Ex. “the wine contains 100% cabernet grapes.” Turns out to be 50% cabernet and 50% merlot 
· Types of Misrepresentation: 
· Fraud and Deceit (R162(1)) requires “Scienter” (a mental state): 
· Different types: 
· 1) Conscious lie: knew what the wine was 
· 2) Know you don’t know: 
· 3) Reckless disregard for the truth 
· Negligent Misrepresentation: should have know the truth 
· Innocent misrepresentation: honestly and reasonably believed what turns out not to be true 
· Two Effects of Misrepresentation: void vs. voidable 
· Fraud in the factum (R163): misrepresentation as to the character or essential terms of a proposed K inducing assent by someone who: 
· does not know of the misrepresentation and has no reasonable opportunity to discover the character or essential terms of the proposed K 
· ex. Getting Lebron to sign an endorsement but he thinks it is an autograph 
· ex. Frank and Jamie equal ownership of a sports team
· Franks’ lawyers intentionally substitute a writing that says Frank only owns the team and Jamie, trusting the lawyer, signs without reading and Jamie gets void 
· K is Void  
· Fraudulent inducement (R164): most common type of misrepresentation: actions that make contract voidable
· Where the misrepresentation causes the innocent party to enter into the K; inducing the other party!
· Ex. Lebron buys a bottle of wine after you said the wine won a gold medal but it did not 
· K is Voidable
· Elements: 

· 1) Misrepresentation of an existing fact induces assent to a K (R159) 
· Misrepresentation = an “assertion not in accord with the facts” 
· 2) Misrepresentation either fraudulently made or is material (R 162, 164) 
· Fraud = lie, know you don’t know
· Material= likely to induce a reasonable person to manifest his intent (R162(2))
· The terms are essential and so even if you are innocent in your representation, it is still material!
· 3) Causes actual reliance by innocent party (R167) 
· Change of position; often a purchase 
· 4) Such reliance was justifiable/reasonable (R169, 171) 
· Not justifiable if buyer is acting in bad faith 
· Buyer does not have to investiage 
· Cases: 
· Cousineau v. Walker: example 
· Walker puts ad out for his property and sells to Cousineau but turns out 1) gravel is misrepresented and 2) highway frontage is misrepresented 
· Use Elements to consider: 
· Issue 1) Frontage misrepresentation seems to be innocent misrepresentation 
· The frontage issue has to be material to make the contract voidable which it seems to be 
· The frontage issue has to be material to make the contract voidable  
· Was buyer negligent? 
· Court says it does not want to put the burden on the buyer 
· Buyer does not have to investigate so reliance is reasonable 
· Issue 2) Gravel (from an engineering report saying it is 1 million) is 
· Walker never saw the copy of the engineering report (scienter, he knew he did not know) Fraudulent 
· So, on the basis of gravel, Cousineau could say voidable 
· Vokes v. Arthur Murray. Inc: woman gets dance classes, Opinion/Puff (R168)
· The more provable the statement is, more likely it will be a fact
· Elements but concerning “opinion”:
· 1) Misrepresentation of an existing fact induces assent to a K 
· Here though, Davenport was saying opinions, so we have to figure out if opinion could be a fact 
· While opinions are typically subjective, reliance on them can be justified if: 
· A) you have a relation to the other person of trust and confidence (R169(a))
· B) If the person has a special skill, judgement, or objectivity that recipient does not have (R169(b)) or 
· C) the person receiving the misrepresentation is particularly susceptible to a misrepresentational of the type involved (R169c)
· D) Also actionable if speaker has used a “trick” in making opinion seem reasonable 
· E) Speaker must give an entire opinion if venture a part of your opinion (like letting Vokes know she could have potential, but clumsy now)
· Actionable Silence: What about when the seller does not speak? If seller says nothing, buyer is granted the right to believe that everything is okay 
· Active concealment 
· Where disclosure is necessary to correct a mistake of the other as to a basic assumption of the K and if non-disclosure would amount to bad faith 
· Where silent party knows that the other party is mistaken as to the effect of a writing 
· Where the silent party owes a fiduciary duty to the other
· When party making the misrepresentation gives only part of truth
Mistake: 
· A) Mutual Mistake R52: Elements necessary to establish mutual mistake: 
· 1) Mistake (belief not in accord with the facts) of both parties as to a basic assumption of the K
· 2) Mistake has a material effect on the agreed exchange of performance; and 
· 3) Party seeking to avoid the K must not have explicitly or implicitly borne the risk of that mistake 
· R154: When a party bears the risk of mistake 
· A) the risk is allocated to him by the agreement of the parties
· B) he is aware, at the time the K is made, that he has limited knowledge with respect to the facts to which the mistake relates 
· Often called conscious ignorance 
· C) the risk is allocated to him by the court on the ground that it is reasonable under the circumstances to do so
· Essentially, B and C go to whether the party who is seeking to avoid the transaction reasonably or fairly bears the risk of the mistaken belief 
· Cases: 
· Nelson v. Rice: painting case, painting turns out to be worth thousands 
· 1) there was a mistake as the basic assumption of the K: the price/worth of the paintings 
· 2) Material effect? 
· Yes
· 3) Nelson bore risk of that mistake. 
· Yes, Estate bore the risk of the value of the paintings because it had the opportunity to appraise the paintings but chose not to 
· Question to ask with mutual mistake: 
· Does the party who is seeking to avoid the transaction reasonably and fairly bear the risk of the mistake belief? If so, no mistake. 
· The parties have to have reasonably no sense of risk for mistake to be allowed 
· Hypos from Class 20: 
· Slide 6: both parties were experienced and did not think there was a risk 
· Mutual mistake allowed 
· Slide 7: 
· Both parties were experienced 
· From slide 6, both were experienced, and both thought no risk
· Here they both thought there was a risk, so the risk was on the buyer 
· With that risk, buyer could have made conditions or something to eliminate the risk 
· Slide 9: buyer is not experienced, and so mutual mistake not allowed because he knew he did not know anything about cows and took the risk of sterility 
· B) Unilateral Mistake: R153: Elements 
· Same stuff from mutual mistake (mistake on basic assumption, material, neither party bore the inherent risk) 
· Add: party seeking to avoid the K must not have explicitly or implicitly borne the risk of that mistake; and either 
· Enforcement of the K would be unconscionable; or
· The other party had reason to know of the mistake, or his fault caused the mistake 
· Ex. Drennan 
· Hypo from Class 20: 
· Slide 12: McDonald was a tenant who mistakably sent $750 instead of $375 and court clerk messed up 
· McDonald recovered because even though he may have been negligent, the elements of mutual mistake are present 
· Landlord had reason to know of the error and also would have been unconscionable to enforce the $750 payment, especially given the bad faith of the LL 
Misunderstanding: 
· Misunderstanding R20: Misunderstanding occurs when the parties agree to a term in their contract, but each ascribes a different meaning to the term 
· Elements: 
· 1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and
· (a) neither party knows or has reason to know the meaning attached by the other; or
· (b) each party knows or each party has reason to know the meaning attached by the other.
· 2) However, there is a K using the meaning of the “innocent” party (a party who does not know or have reason to know of the meaning attached by the other) when: 
· The other party knows or has reason to know of the meaning attached by the innocent party 
· Cases: 
· Raffles v. Wichelhaus: misunderstanding of the ship that was to deliver the goods 
Unconscionability:  
· There is no definition of unconscionability, but the two following elements are essential
· Elements: 
· Procedural unconscionability = absence of meaningful choice provided to one party to the contract 
· Oppression = inequality of bargaining power
· Surprise = terms are hidden in the prolix 
· Substantive unconscionability = terms which are unreasonably favorable to one party to the contract 
· Need both procedural and substantive to have a finding of unconscionability, but the more you have of one, the less you need of the other. 
· Sliding Scale Test: you don’t need both oppression and surprise for a finding of procedural 
· Effect of finding unconscionability: 
· Refuse to enforce the entire K 
· Enforce the remainder of the K without the unconscionable clause; or
· Limit the application of any unconscionable clause as to avoid an unconscionable result- essentially carte blanche to rewrite K
· A court has the tremendous power to just REWRITE THE K and give the option to the weaker party to decide what court should do aka the greatest power in law of contracts a court has!
· Cases: 
· Williams v. Walker-Thomas Furniture Co: the cross-collateralization clause case was unconscionable to Williams 
· UCC allows these clauses 
· A&M Produce v. FMC: judge gives a framework to assess unconscionability 
· this case broke procedural down to oppression and surprise 
· FMC included a consequential damages clause and disclaimer of warranties that took all the risk away from it to A&M 
· Procedural: 
· A) Inequality of bargaining power? 
· Yes. 
· FMC had a lot of bargaining power and should have taken measures to make sure A&M understood the terms 
· B) Surprise because of the hidden terms? 
· Clearly yes. 
· FMC would have to prove A&M knew of the terms by something like initialing next to each clause 
Illegality or now known as: Contracts calling for illegal actions (R178): 
· These contracts are VOID: 
· Gambling K/debts where gambling is illegal
· Agreements to perform a criminal act 
· Contracts obtained by bribery
· Release from intentional tort liability 
· K with parties who should be, but are not licensed 
· Contract with a lawyer who is not a lawyer 
· Illegality does not apply where license is merely a revenue raising measure 
· Business licenses 
· The limo license issue from practice test Midterm #1
· Effect: leave the parties as they find themselves, i.e., no restitution unless the party seeking recovery: 
· Has not committed a crime of serious moral turpitute or
· Is less blameworthy than the other (ponzi scheme)
· Otherwise, no restitution for illegal contract
· hit man who has “offed” the victim and has not yet been paid; or for the person who paid $10,000 to the drug dealer and didn’t get the cocaine 
Statute of Frauds: 

Purposes: 
1) Evidentiary: we don’t have to trust people’s memories 
2) Cautionary: people realize they are doing something important when they “sign” a written K
3) Precautionary: avoids fraudulent transactions, like the rooster case 
Nomenclature to know: 
· If a contract must be in writing to be enforceable, the contract is said to be “within the Statute.” 
· If it can be enforced even though oral, it is said to be “without the Statute” or, more often, “outside the Statute.” 
· If a contract is within the Statute, it will only be enforced if the Statute is “satisfied.” 
· Written memorandum with proper essential terms 
· Specific exceptions to SOF 
Types of K’s within SOF: R 110 
1) Contracts for transfer of an interest in land (R125)
2) Contracts made in consideration of marriage 
3) Contracts which, by their terms, cannot be performed within a year (R130)
4) Contracts where one party agrees to be the surety or guarantor for another 
5) Contracts for sale of goods for $500 or more under UCC 2-201
6) Contracts of executor to answer for debt or other duty of a decedent 
Helpful way to remember: MY LEGS acronym 
· Marriage, Yearlong K, Land K, Executor to answer for debts of decedent, guaranty and surety K, sales of goods 

Effect of Statute Applying: usually used as a defense; when it applies and is not satisfied, it gives a party a defense to a breach of contract lawsuit 
· It is a substantive rule of evidence because if the SOF is satisfied, the substantive evidentiary gate comes up, and all evidence of the K and its making is admissible, subject to other rules of evidence like the parol evidence rule 
· Typically, it is determined at summary judgement stage 
Interesting Point: Class 21 Slide 8
· Employment contract provides that employment starts immediately and is to go for 2 years 
· K contains a clause allowing either side to terminate by giving 30 days notice 
· Using CA rule in this class, majority rule says K is within the Statute of Frauds still 
Type 2 Statute of Frauds: Contracts which, by their terms, cannot be performed within a year
Cases:  
· CR Klewing, Inc v. Flagship Properties, Inc: Oral agreement for housing construction case
· This case, like modern cases in general, are trying to make sure that contracts cannot be unenforceable simply because of technicalities of the Statute of Frauds 
· Professor uses rationale from R130 Comment A (possibility of performance within one year)
· Issue: Is an oral contract unenforceable under the statute of frauds if it does not expressly state the period of time in which the contract is to be performed?
· What do you with a contract that practically takes longer than a year to perform but the terms do not say anything about the length of time? 
· Rule: unless the terms of the contract expressly and specifically provide that the contract is not to be performed within one year, the contract does not fall within the one year provision of the Statute of Frauds.
· Hypo from Class 21 Slides
· Crabtree v. Elizabeth Arden Sales Corporation: multiple documents case, statute of frauds needs signed writing, so do these documents fit the statute of frauds
· Case touches on R131:
·  “A contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which
· (a) reasonably identifies the subject matter of the contract,
· (b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and
· (c) states with reasonable certainty the essential terms of the unperformed promises in the contract.”
· At a minimum, the memorandum must be a writing, signed by or on behalf of the party to be charged 
· Also found in UCC 1-201(b)(43)
· Sign = any symbol made or adopted with intent to authenticate the writing as that of the signer R134, UCC 1-201(b)(37)
· More importantly, this case touches on R132 for several writings issue
· “The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction.”
· Also, the fact that the subsequent writings by the comptroller and other employee is satisfactory to make the writings applicable within the statute of frauds are found in: 
· R133: “Except in the case of a writing evidencing a contract upon consideration of marriage, the Statute may be satisfied by a signed writing not made as a memorandum of a contract.”
· R136: “A memorandum sufficient to satisfy the Statute may be made or signed at any time before or after the formation of the contract.”
· Rule: Multiple documents taken together may constitute a signed writing sufficient to fulfill the statute of frauds if all documents refer to the same subject matter or transaction and at least one is signed by the party to be charged with the contractual obligations.
· Important considerations: 
· Plaintiff wants the contract to be applicable within the statute of frauds because if there was writing, then the two years contract and his salary increases would be demonstrated
· Statute of frauds needs writing to satisfy 
· Defendant wants contract out of statute of frauds and wants it enforceable even without writing so that the 2 year aspect can be shown to be terminable at will and not good 
· If so, then the 2 year issue would not apply 
· McIntosh v. Murphy: oral employment reliance case 
· Rule: An oral employment promise is enforceable, notwithstanding the Statute of Frauds, if the injured party seriously changes his position in reliance on the promise and failing to enforce the promise would result in unconscionable injury.
· Facts: 
· Oral agreement, statute of frauds applied here so needed to be in writing 
· R139: Enforcement by Virtue of Action in Reliance 
· (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.
· (2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:
· (a) the availability and adequacy of other remedies, particularly cancellation and restitution;
· (b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
· (c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
· (d) the reasonableness of the action or forbearance;
· (e) the extent to which the action or forbearance was foreseeable by the promisor.
· The Full Performance Exception: Complete Performance by One Party Takes the Contract Outside the Statute: 
· The majority of courts hold that where one party has completely performed his or her obligations under a contract where the other party’s performance cannot be completed within a year, the contract is taken outside the Statute and can be enforced by the party who has performed even if oral. 
· Part Performance does not take the contract outside the statute aka still going to be within the Statute of Frauds 
Type 1 Statute of Frauds: Transfer of interest in Land (Class 21, slide 12) 
· Transfer of any interest in land is a K within the Statute of Frauds (R125) 
· Sale, lease, easement, etc are all covered 
· Can only be enforced if there is a written memorandum, signed by or on behalf of the party to be charged 
· Part performance/estoppel applies R139 
· If transfer has been made, and only duty is to pay $, payment obligations are outside SOF R125(3) 
Type 5 Statute of Frauds: Contracts for sale of goods for $500 or more UNDER UCC 2-201
· UCC 2-201(1): Satisfying Statute of Frauds 
· Writing sufficient to indicate a K for sale has been made between the parties
· Writing under 1-201(b)(43) = intentional reduction to tangible form 
· Signed by the party against whom enforcement is sought 
· Signed under 1-201(b)(37) = any symbol executed or adopted with present intent to adopt or accept; includes letterhead
· The writing evidences that a contract for sale (as opposed to merely an offer, preliminary negotiation, etc) has been made between the parties; AND 
· Some indication of quantity and subject matter, and can’t be enforced for more than the quantity shown in the writing under 2-201(1) 
· How is this different than the Common Law’s Memorandum requirements? 
· UCC is less restrictive, a bit easier than common law! 
· In R131, all essential terms are needed, while here under UCC, quantity is only needed because UCC has gap fillers 
· 2-201: just needs ENOUGH to show that an underlying contract was made between the parties 
Hypo from Class 21, Slide 15: 
· Because the SOF was met, there is no prohibition for the seller to come in and argue that the deal was really for $9000 under 2-201
· 2-201, comment 1: All that is required is that the writing affords a basis for believing that the offered oral evidence rests on a real transaction aka the evidentiary gate is up! 
· UCC 2-201(2): Merchant’s Confirmatory Memorandum (the sending of a confirmatory writing can satisfy the Statute of Frauds against the one who receives it if:) 
· 1) the transaction is between merchants 
· 2) the writing is sent within a reasonable time after the contract was made and is sufficient against the sender (meaning sufficient to bind the sender under 2-201(3))
· 3) It is actually received by the other party and that party has reason to know of its contents
· Reason to know the merchant’s confirmatory memo 
· 4) the confirmatory writing satisfies the requirements of 2-201(1) against the recipient; and 
· 5) it is not objected to in writing within 10 days after its receipt 
· If all of these elements are met, a party who has not signed anything will still lose its defense under the Statute. 
Hypo: merchant’s confirmatory memo is sent by merchant and buyer does not do anything for 2 weeks, nothing was signed by buyer 
· Buyer has S of F defense if simply oral 
· But because there was a confirmatory memo and nothing was signed, S of F defense does not happen 
· 2-201(2) allows you to enforce a contract because the buyer has not signed the written memo (lets you at least introduce evidence) 
· UCC 2-201(3): Exceptions under 2-201(3) to the writing requirement set forth in 2-201(1) 
· 1) Specially Manufactured Goods 
· An oral contract for the sale of goods for $500 or more is enforceable if the contract is for specially manufactured goods and the seller has at least begun manufacture or made commitments in reliance on the buyer’s order 
· “specially” = not readily sold in the ordinary course of business to anyone other than the original buyer 
· With this, the Statute of Frauds defense under 2-201(3) is lost by party who receives order, but that does not mean the party will lose the lawsuit since the K never existed. Party just has to prove it in court, and other party would have the burden of proof 
· Comment 3 2-201(3)(a) 
· Remember: SOF does not create a K where none ever existed. It is NOT a formation section. 
· 2) Admission
· 3) Performance 
· Under § 2–201(3)(c), if the buyer has completely paid for the goods ordered under an oral contract for the sale of goods for $500 or more, or if the seller has completely delivered all goods called for under such a contract, the remaining promises under the contract are enforceable. 
· Part Performance: 
· The issue is the effect on the Statute of only part performance. That is, does part performance take the entire contract outside the Statute, or can only that part that has been performed be enforced? Section 2– 201(3)(c) provides for only the latter, i.e., in such case the contract is enforceable only “with respect to goods for which payment has been made and accepted or which have been received and accepted.” 
· Under the Majority view, UCC HAS A RELIANCE PROVISION: Enforcement of Oral Promises in Contracts within the Statute, other than transfer of land interests, by RELIANCE and ESTOPPEL 
· The Restatement, and a majority of states, provides that a reliance exception to the Statute exists for all contracts. Thus, upon reasonable and foreseeable reliance on an oral promise, the promise is enforceable by the relying party to the extent justice requires [Restatement 2d § 139]. The courts hold that when reasonable reliance occurs, the promising party is estopped to deny its promise and it can be enforced. 
· Further, while “reasonable reliance” is not a specified statutory exception under UCC § 2–201, many jurisdictions have nevertheless recognized the doctrine even in sales of goods transactions, arguing that it applies to all code transactions via UCC § 1–103(b). These courts thus will enforce oral sales of goods contracts for $500 or more where one party reasonably relied on the promises made in the agreement. 


Part V: The Parol Evidence Rule and Interpretation
Parol Evidence Rule (Common Law/Restatement vs. UCC 2-202): Should we allow Buyer to testify as to the existence of an alleged contractual term that didn’t end up in the final written K? 
· Should we allow “parol” (oral) testimony for other evidence about an allegedly pre-contractually negotiated term that is not in the final written K? 
· Usually, the term is that one party says was part of the deal, which the other party denies, and which, if it was agreed to, somehow never made it in the final written K
· Except for one exception (the test determining whether parol evidence is contradictory), UCC and Common Law use the same rules for Parol Evidence 
· UCC 2-202: 
· Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
· (a) by course of performance, course of dealing, or usage of trade (Section 1–303); and
· (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
Definition: Parol evidence is the evidence of a term that one party claims is in the final contract, but does not appear in the final written agreement of the parties. It may be written or oral. 
STEPS TO ANALYZING A PAROL EVIDENCE RULE PROBLEM (Common Law/Restatement): 

1. Determine whether the agreement is partially integrated or totally integrated. 
2. (a) If totally integrated, the analysis is over. No parol evidence is admissible. 
(b) If partially integrated, then some forms of parol evidence are admissible. The forms admissible are set forth in Step 3. 

3. (a) If the parol term is a “contradictory” term, the analysis is over. It will not be admissible to supplement even a partially integrated agreement. 
(b) However, if the parol term is a “consistent” additional term, evidence of it is admissible to supplement a partially integrated agreement. 
Key terms to know: 
· “integrated” = A writing is “integrated” if it contains at least one term intended by the parties to be their final expression of agreement as to that term, i.e., the term is no longer meant to be part of a preliminary draft or negotiation, but rather is the term to which both parties have agreed to be bound 
·  Restatement 2-209 gives us a definition of this 
How to determine whether an agreement is Partially or Totally Integrated: 
· Judge Williston’s “Four Corner” Test to determine Integration
· Corbin/Restatement View: Extrinsic Evidence Should Be Examined to Determine Integration 
Determination of Whether a Term is CONTRADICTORY or CONSISTENT: The Restatement’s “Might Naturally” Test 
· Consistent vs. Contradictory are antonyms of one another 
· Under the Restatement, a term is a consistent additional term if, under the circumstances, it is one that “might naturally be omitted from the writing.” In other words, the test is whether, if the parties had really agreed to such a term, is it the kind of term which “might naturally” have been left out when they finally reduced their agreement to writing given the type of contract it is. 
· Restatement 216(2)(b) 
· If the contested parol term might naturally have been left out, it is deemed a consistent additional term and can be introduced to supplement a partially integrated writing. However, if it is a term that, had the parties agreed to it, probably would have been included in the writings, i.e., it is a kind of term that naturally would not be left out of a final writing, then it is a contradictory term and cannot be introduced. 
· Ex. Mitchell v. Lath 
Situations When the Parol Evidence Rule DOES NOT APPLY: 
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STEPS TO ANALYZING A PAROL EVIDENCE RULE PROBLEM (UCC 2-202): 
1. First, ensure that the transaction is one to which Article 2 of the UCC applies
2. Second, ascertain whether the writing is partially integrated or totally integrated. If it is totally integrated, your analysis is over, as no parol evidence will be allowed, although U/T, C/D, and C/P may be used to supplement the contract (UCC 2-202(a)). If it is a partially integrated agreement, some parol evidence can be admitted. 
3. Next, if the parol term is “contradictory,” it will not be admitted, even if the agreement is partially integrated. However if the parol term is a “consistent” term, it will be admitted to supplement a partially integrated agreement. Once again, U/T, C/D, and C/P may be used to supplement a partially integrated contract (UCC 2-202(a))> 
4. DIFFERENCE FROM Common law/Restatement: Test for whether the term is “contradictory” for UCC = The “Would Certainly” Test and not the “might naturally be omitted” test 
a. Would Certainly Test = whether the proffered parol term is the type that would certainly have been included in the final agreement of the parties had it, in fact, been agreed to. 
Special type of contract (class 23): Sale on Approval Contract 
· Ex. George v. Davoli: 
· “sale if I approve buyer approves”
· The issue here was that the buyer brought back the jewelry after a week which she thought she had time to bring back, but seller says she had until Monday to bring back
· The “Monday” issue is what we want to figure out
· To determine whether the oral agreement proof was consistent additional term or contradictory term, use the Would Certainly Test (the UCC Test) 
· After settling the integration issue, judge considers would “Monday” have certainty been in the agreement? 
· Yes. You’d think it is important to consider the date which is why the judge thought the agreement was partially integrated 
Recognized “Exceptions” to the Parol Evidence Rule, i.e. Where PER does NOT APPLY: 

· This means that evidence of the following can be introduced to the judge regardless and the PER will not stop the evidence from coming through 
a) Evidence that there is no K (Val-Ford) 
b) Modifications (UCC 2-209) or any post-contractual agreement 
a. Court will let evidence about modifications because we know that there was a real contract that existed before the modification, assuming we can pass the Easterbrook vs. Posner test
c) Evidence that the agreement is a draft (not integrated at all) or level of integration (R 214 (a)(b)) 
d) Evidence as to Meaning of a term found in a K (R 214©); this is Interpretation! 
e) Evidence establishing K is void or voidable 
a. Defenses to formation 
f) Evidence of the nonoccurrence of a condition precedent (R 217) 
g) Evidence that a recited fact is not true (consideration was not actually paid) (R 218 (1)) 
h) Evidence of the sham nature of consideration (R 218(2)) 
i) Evidence found in a contemporaneous written agreement (“side letter” agreement specially mentioned in UCC 2-202, and in R 213 comment A) 
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Interpretation: 

Difference between Parol Evidence and Interpretation: Interpretation is when the term is in the contract and we want to figure out WHAT THE MEANING OF THAT TERM IS 
1. General Rules: 
· The principal goal of contract interpretation is to give effect to the intent of the parties as to the meaning of their words in the contract (R201(1))
· Courts use presumptions to ascribe a meaning to the parties’ chosen words. The following sections set forth these interpretative presumptions, which control the interpretation of a contract in the absence of admissible evidence showing the parties’ contrary intention. 
· A) Language Is Given Its Generally Prevailing Meaning in Society. 
· The general rule is that words are to be interpreted in light of their generally accepted societal meaning [Restatement 2d § 202(3)(a)]. 
· B) Technical Terms to Be Given Their Technical Meaning in a Transaction Within That Field. 
· If a term has a technical meaning to those who operate in that area, the term should be given that technical meaning if the contract deals with that field [Restatement 2d § 203(2)(b)]. 
· C) Terms to Be Interpreted in Light of Their Meaning Within the Usage of Trade, Course of Dealing, or Course of Performance. 
· The concepts of usage of trade, course of dealing, and course of performance seem principally at issue in cases under the UCC and are defined and discussed in detail in § 19–4. However, even in non-UCC transactions, absent any admissible evidence indicating a contrary interpretation by the parties, courts will give contractual terms the meanings they have in a particular trade or vocation (usage of trade), or the meanings they have been given by the parties themselves in prior contracts (course of dealing) or in their present contract (course of performance) [Restatement 2d §§ 202(4); 219–223]. 
· 1) Hierarchy of Terms: Express, Course of Performance, Course of Dealing, Usage of Trade 
· 2) Reasonable Reconciliation Doctrine: use this reasoning from Nanakuli in certain situations 
· Courts will go to great lengths to find seemingly inconsistent meanings can, in fact, be reasonably reconciled and thus the hierarchy of methods mentioned need not apply 
· Ex. Nanakuli Paving & Rock Co. v. Shell Oil Co., Inc: this is a UCC case, but provides a good example as to how courts deal with reconciling different meanings 
· Held: The hierarchy rules (express terms prevail over course of performance, which prevails over course of dealing, which prevails over usage of trade) apply when the terms are inconsistent and truly in conflict [see Restatement 2d § 202(5); UCC 1–303(e)]. However, the court found that the express terms and the course of dealing and usage of trade could be “reasonably reconciled” by saying that in the great majority of cases, the price pending at the time of delivery would be the case, but in that small subset of occasions where the time of contracting price had been relied upon by the general contractor in making the bid, the earlier price should control. Hence, the express and course of dealing/usage of trade meanings were not in conflict at all. 
2. Admissibility of Extrinsic Evidence to Prove the Parties Had Their Own Special Meaning for a Term. 
Extrinsic Evidence: evidence pertaining to the special meaning of a word 

Two Different Approaches to introducing extrinsic evidence: 
1. Traditional (Williston/Holmes) View: The Plain Meaning Rule 
a. Words have meaning and we should rely on what is on paper 
2. More Contemporary (Corbin/Restatement) View: The “Reasonably Susceptible” Test
a. Corbin wants to do what contract law is and figure out the intent of the parties by considering the context of the words used 
b. To do so, court must decide whether the meaning offered by a party is a “reasonably susceptible” one before that party testified to the jury about such individualized meaning 
c. Ex. Pacific Gas and Elec. Co. v. G.W. Thomas Drayage: MAJORITY rule now even though it was a CA case originally; If a preliminary consideration of all credible evidence offered to prove the intent of the parties still leaves contractual terms fairly susceptible to at least two rational interpretations, extrinsic evidence relevant to prove either of these meanings is admissible. Contextual interpretation 
d. Ex. Trident Center v. Conn. Gen. Life: CA case about considering special meaning from PGE and how CA does not say that words are always going to have multiple meanings, but that testimony should be considered to really figure out the meanings of words 
i. A dozen states use plain meaning rule, but other states use this majority rule now about allowing context (use the majority on test, but acknowledge the Williston Plain Meaning Rule) 
ii. Trident wants to introduce evidence that the parties meaning was that it had the right to prepay the principal within first 12 years upon payment of a 10% fee
iii. 1st: Trident says the contract term was ambiguous 
1. However, district court and 9th circuit court of appeals said it was BEYOND CLEAR that the terms were clear and unambiguous 
iv. 2nd argument Trident makes: even if it was unambiguous, Trident had the right to introduce extrinsic evidence about the special meaning they said they had about the term 
1. Judge of this case had to allow this because CA supreme Court, in PGE, allowed any relevant extrinsic evidence pertaining to the intent of the parties must be admitted 
a. Even though the contract was unambiguous, words have multiple meanings from PGE and lets Trident introduce evidence 
v. After this argument was allowed, evidence by Trident was allowed to be submitted to the judge and it is up to the judge regarding whether the evidence should be allowed or not
1. It’s not automatic that the evidence will be allowed to be shown to the jury if the judge does not agree (will the judge think the meaning is reasonably susceptible or not?)
Reasonable Reconciliation Doctrine: 
· Courts will go to great lengths to find seemingly inconsistent meanings can, in fact, be reasonably reconciled and thus the hierarchy of methods mentioned need not apply 
· Ex. Nanakuli Paving & Rock Co. v. Shell Oil Co., Inc: this is a UCC case, but provides a good example as to how courts deal with reconciling different meanings 
· Held: The hierarchy rules (express terms prevail over course of performance, which prevails over course of dealing, which prevails over usage of trade) apply when the terms are inconsistent and truly in conflict [see Restatement 2d § 202(5); UCC 1–303(e)]. However, the court found that the express terms and the course of dealing and usage of trade could be “reasonably reconciled” by saying that in the great majority of cases, the price pending at the time of delivery would be the case, but in that small subset of occasions where the time of contracting price had been relied upon by the general contractor in making the bid, the earlier price should control. Hence, the express and course of dealing/usage of trade meanings were not in conflict at all. 
· Slide 6 from Class 23: Weird thing where if you fail to use parol evidence rule, you could try to use reasonable reconciliation doctrine under interpretation
· ex. Fail to say there was a separate agreement that meant blue ray player + 6 discs under Parol Evidence Rule 
· But, you can succeed trying to say the special meaning of blue ray player meant blue ray player + 6 discs 
Part VI: Conditions, Performance and Breach 
Conditions: 
· Function of conditions: regulate the rights and duties of the parties under a bilateral K with remaining executory duties 
· Deal with performance, not formation or consideration 
· Restatement Definition: act or event, other than a lapse of time, which unless excused, either: 
· A) must occur before a contractual promise is enforceable 
· B) discharges a contractual duty that has already arisen when it occurs 
· A) Types of conditions: 
· Who Imposes (R 226): 
· Express: when K parties agree; a condition expressly agreed upon by both the parties as evidenced by their words 
· Implied-in-fact: same legal effect as express but are agreed upon by parties as evidenced by their conduct 
· Constructive: Implied in the law or occasionally, a court imposes
· Three Types of Conditions (Can be either express or implied) 
· Condition Precedent (R 225(1))
· Definition: 
· An event, not certain to occur, which
· Must occur before performance under a contract is enforceable, unless 
· The non-occurrence of the event is excused 
· Language that signals condition precedent: 
· “on the condition that” 
· “but only if” 
· “subject to”
· “in the event that”
· “is contingent upon”
· “in order to do so” 
· “provided that”
· Concurrent Condition (Id.)
· Definition: conditions that are capable of being fulfilled at the same time
· Condition Subsequent (R 230) 
· Definition: 
· A) An event, the occurrence of which is not the result of a breach of the obligor’s duty of good faith, which 
· B) if it occurs, terminates a party’s duty to perform, unless 
· C) its occurrence is excused 
· Language that signals condition subsequent: 
· “so long as”
· “unless” 
· “but I will not have to do so if”
· Express Condition Precedent: most express conditions are conditions precedent so important to know these 
· While most duties in contracts are not subject to express conditions, when express conditions to turn out to exist, they are often precedent and very few times will be subsequent 
· Effect of classification as express condition precedent: 
· 1) Substantive: parties to a contract with an as yet unfulfilled express condition precedent are in a valid, binding agreement. However, the duties subject to the conditions are unenforceable until the conditional event occurs 
· 2) Procedural: under an express condition precedent, the party who claims a duty is owed after the condition occurred bears the burden of proof to establish that the condition was satisfied 
· Conditions regulate the duties of the party under a K and when the duties become unenforceable 
· Shifts the risk away from the buyer by making the performance conditional on an agreed event occurring 
· Courts “strictly enforce” express conditions, even when it may not make much sense and/or cause hardship 
· Ex. Jane Agrees to buy Fred’s house for 500k on the condition that she obtains a loan for 80% of the purchase price by 11/5 
· Obtaining the loan is an express condition precedent
· Risk in the transaction of the non-occurrence of the conditional event (Jane obtaining the loan) is on Fred = if Jane does not qualify for the loan aka the condition is not fulfilled, Jane has no duty to pay and Fred gets no money and must retain the house 
· If the loan is obtained by 11/5, then the duties of the parties under the K are “discharged” because the condition can never be satisfied (R225(2)) 
· Cases: 
· Audette v. L’Union St. Joseph: 
· Rule: Where a party’s obligation to perform is conditioned on the act of an unrelated third party, such third party’s refusal to perform the act does not excuse its necessity.
· Inman v. Clyde Hall Drilling Co: 
· Rule: A contractual provision requiring notice as a condition precedent to recovery is not contrary to public policy.
· No signs of unequal bargaining power/against public policy here 
· Facts: Inman agreed in the contract that he had to provide notice within 30 days after a claim 
· Potential unconscionability argument for Inman to make 
· VS.
· Unconditional Promise 
· Ex. Jane agrees to meet Fred next Wednesday and give him $500 for his watch. 
· There are no express conditions, just unconditional promises 
· If Jane does not pay, she is in breach 
· Express Condition Subsequent: 
· Effect of classification as express condition subsequent: 
· 1) Substantive: parties to a contract with an as yet unfulfilled condition subsequent are in a valid, binding agreement whose terms are enforceable but are subject to the condition being fulfilled. If the condition is fulfilled, the parties are still in a valid binding contract, but the duties under the agreement can no longer be enforced. 
· 2) Procedural: under a condition subsequent, the party who at one time owed a duty but now claims the duty is unenforceable because of the occurrence of the condition bears the burden of proof to establish that the condition has occurred. 
· B) Issues involving Express Conditions: 
· 1. Express Conditions are “strictly construed” 
· 2. Why a Party would make a duty expressly conditional on the happening of an event
· 3. Issues Involved in Determining Whether a Contractual Obligation is an Expressly Conditional Promise, an Unconditional Duty, or Both 
· Under R227, a contractual obligation can be structured as: 
· 1) a conditional promise
· 2) an unconditional duty 
· 3) both a conditional promise and an unconditional duty 
· Example: NY Bronze Powder Company, Inc v. Benjamin Acquisition Corp: 
· Rule: Unless the intent of the parties is expressly to the contrary, the requirement that a nonnegotiable note be surrendered in order for payment to be received is a covenant, not an express condition, with the result that the note holder’s failure to surrender the note will not relieve the note maker’s obligation to pay.
· General Rule: Restatement 227(2) a preference for interpreting an ambiguous requirement as a covenant (promise) rather than a condition.
· How a Court Determines whether an Obligation is a Conditional Promise, an Unconditional Duty, or Both
· The court will examine the intent of the parties, but when intent is unclear as to whether an obligation is intended to be a conditional promise, an unconditional duty, or both, contract law has adopted the following presumptions: 
· 1) Interpretation That a Promise Is an Unconditional Duty, Rather Than a Conditional Obligation, Is Favored When the Event Necessary to Fulfill the Condition Is Within the Obligee’s Control. 
· 2) Interpretation That Reduces Promisor’s Risk of Forfeiture Is Preferred. 
· When in Doubt, a Promise Should Be Interpreted as an Unconditional Duty Rather Than a Conditional Promise. 
· An Interpretation of a Term as Both a Duty and a Condition Is Very Unusual. 
· Interpreting an “Ordinary” Promise as a Condition. 
· Interpretation as Condition, Promise, or Both (Class 24 Slide 11) 
· 4. Issues involved with Specific Types of Express Conditions: 
· A) Express Conditions of Satisfaction
· B) “Pay-if-paid” Clauses Interpreted as “Time of Payment” Clauses 
· Case: 
· Shane v. Aetna: 
· Rule: Where a subcontract agreement clearly assigns the risk of the owner’s nonpayment to the subcontractor and further provides that payment by the contractor to the subcontractor will be from funds received from the owner, payment by the owner to the contractor is a condition precedent to payment by the contractor to the subcontractor.
· NOTE: GENERAL RULE: an owner’s payment to a general contractor is not a condition precedent to such contractor’s payment to a subcontractor because subcontractors do not ordinarily assume the risk of the owner’s insolvency. An exception to this rule applies, however, where the parties expressly assign the risk of the owner’s nonpayment to the subcontractor.
· Instead of a condition, the clauses are now interpreted as indicating an estimated time of payment 
· In CA, CA law says that these “pay-if-paid” clauses are not interpreted as conditions precedent 
· C) Constructive Conditions 
· Roles of Constructive Conditions: 
· 1) Tender of Performance
· 2) Order of Performance 
· 3) Quality of Performance- whether there is a material or immaterial breach 
· Courts can imply Contractual Rights Necessary for Performance Under the Agreement 
· All constructive conditions are to be applied, “in the interests of justice” = NO STRICT CONSTRUCTION 
· Roles (explained): 
· 1) Tender of Performance
· Ex. Harry and Draco: 
· R234(1): performances due simultaneously 
· R238: 
· Where some or all of the parties’ performances under a contract are due simultaneously, a constructive condition precedent to one party’s duties under a contract is the tender of performance by the other 
· Harry’s duty to pay is constructively conditioned on Draco tendering performance (the other side has to do something before you are required to do something) 
· This is condition precedent because tender must happen before the duty becomes enforced 
· Consider different scenarios from Supplement Page 333
· Case: 
· Monroe Street Properties Inc. v. Carpenter: 
· Rule: Where a contract provides for concurrent performances by the parties, one party may not require that the other perform first
· 2) Order of Performance 
· Ex. Gardner and Owner are at a standstill: Gardner won’t start until payment and Owner won’t pay until the job is done 
· R234(2): If performance of one party will take time and performance of the other will not, complete performance by the party whose performance will take time is a constructive condition of the performance of the party whose performance will not take time 
· So, Owner would win because the party whose performance takes time is due at an earlier time (Gardner); the doing comes before the paying 
· Case: 
· Stewart v. Newbury: 
· Rule: Where a contract requiring performance of work does not specify the timing of payment, then the work must be substantially performed before payment is required.
· 3) Quality of Performance
· Definitions: 
· Discharged = when a party fully and completely performs a contractual duty 
· Breach = any lack of full and complete performance is considered a breach (the antonym of discharged)
· Types of Breach: 
· Immaterial (or “Partial”) Breach
· Immaterial will inevitably turn into material or total 
· Material Breach
· At some point the material breach “ripens” or “transforms” or “becomes” a total breach if it is not “cured” (fixed)
· When the material breach becomes total, the innocent party is entitled to sue for all of the remaining party’s rights to performance (R236(1))
· If the breach becomes total, the contract is “over,” the breach can no longer be cured, and the damages become based on “all of the injured party’s remaining rights to performance.” (R243)
· Total Breach (R242)
· Can the innocent party sue for damages when the other party is “guilty” of: a) total breach or b) immaterial breach?
· A) Yes (R236(1)) 
· B) Yes (R236(2)) 
· Difference between Material and Immaterial Breach and how do constructive conditions play a role in this decision? 
· R237: It is a condition of each party’s remaining duties to render performances…that there be no uncured material failure by the other party to render any such performance due at an earlier time 
· In other words, each party’s future performance obligation is constructively conditioned upon there being no uncured material failure of full and complete performance, i.e., breach by the other 
· Once it becomes material breach, the obligation to performance by the other party is relieved 
· Material breach = a condition subsequent that relieves the performance duty 
· Immaterial breach = innocent non-breaching party still has a performance duty 
· Obviously, innocent party has to pay but still can sue 
· How to tell whether a breach is Material or Immaterial: 
· R241: 
· A) most important factor to determine extent to which the injured party is deprived of the benefits which he reasonably expected; 
· B) extent to which injured party can be adequately compensated for that part of the benefit deprived 
· C) extent to which the breaching party will suffer forfeiture if the breach is declared material and the non-breaching party need not perform under the contract
· The more suffering of forfeiture, the more likely it is immaterial 
· D) the likelihood the breaching party will cure his or her failure; and 
· E) the likelihood the breaching party performed within the standards of good faith and fair dealing (“willful” or “intentional breach”, see comment F)
· The more willful or intentional, the more likely it will be material breach 
· Case: 
· Jacobs & Youngs v. Kent: Substantial Performance Doctrine 
· Rule: If a party substantially performs its obligations under a contract, that party will not be forced to bear the replacement cost needed to fully comply with the agreement but instead will owe the non-breaching party the difference in value between full performance and the performance received.
· We are assuming this is an immaterial breach because the value of the pipes are little in difference 
· However, generally you would get the cost of repair if a party substantially performs still, but this involves when the difference in value is smaller 
· Here, Kent wanted plaintiff to tear down the whole house to replace the pipe!
· What if Kent was the president of Reading? 
· Cardozo thinks Kent could have protected himself and got the exact pipe by: structuring the clause differently by making it an express condition that is STRICTLY ENFORCED 
· “payment obligation is expressly conditioned on using Reading pipe”
· Don’t make it a promise, but an express condition 
· Note: if plaintiff deliberately breached and used the wrong pipe, then could be on the hook for everything because bad faith
· Substantial Performance Doctrine: The substantial performance doctrine provides that so long as a party has “substantially performed” a duty under a contract, any discrepancy between the actual performance and the promised performance will be deemed an immaterial breach. 
· Walker & Co. v. Harrison: factors to determine material breach; First Material Breach Doctrine 
· Rule: A minor failure of performance is not a serious enough breach to justify repudiation of the entire contract.
· The breach must be material for the non-breaching party to repudiate its own obligations; if the breach turns out to be immaterial, then the non-breaching party actually becomes the breaching party 
· The First Material Breach Doctrine 
· Doctrines that “Transform” Material Breaches into Immaterial Breaches 
· A material breach does not last forever; either action is taken that transforms it into an immaterial one or it “ripens” into a total breach and all executory duties are terminated
· Three doctrines that, when applicable, transform a material breach into an immaterial one, or at least allow some part of the contract to be enforced even after a serious breach: 
· 1) Divisibility, or part performance (R240)
· Questions: 
· 1) can we apportion the agreement into corresponding pairs of part performances; and 
· 2) can we regard the parts of each pair as agreed equivalents?  
· Presumptions: 
· Class 27, Slide 4: 
· Presumption is that 2 K dealing with separate subjects with separate consideration are independent K, even if entered into at the same time.
· Presumption can be overcome with showing of intent by parties that the K are dependent, but no such showing in this example (case-by-case)
· Ex. CPBB page 530: 
· The customer depended on the freezer to agree to the 4 month supply K, so justice was given to customer who wanted to return freezer and discontinue payments after food company went bankrupt
· Ex. Paralegal who quits after a week
· Can get the pay for the week she worked; if there were costs for lawyer to find a replacement, employer can subtract that from what employer owes
· She worked for a day? Might be able to get pay for the day but not as clear 
· Was her job a project? This might affect whether she can argue her performances were divisible since she needs to complete everything to get paid 
· Ex. Owner of motel has contract for painter to paint seven signs
· Since all signs were a “package deal,” performances were not severable/divisible into 7 individual “part performances” 
· Scavenger, Inc v. GT Interactive Software, Inc: 
· Rule: Where a divisible contract is breached as to one or more, but not all, of its divisible components, the breaching party is entitled to benefits for its partial performance.
· Here, Scavenger performed in full with two of the four divisible components of the contract, so it was entitled to be paid for the performance of those two. 
· How a Material Breach becomes a Total breach under R242: 
· To determine whether a material breach has become a total breach, the following circumstances are significant: 
· A) The factors stated in R241 (for determining material breach) 
· B) the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making substitute arrangements; 
· C) the extent to which the agreement provides for performance without delay (but circumstances can also show that timely performance, is, in fact, important 
· D) Excuse of Conditions 
· What is the consequence of excusing a condition? 
· When the non-occurrence of a condition is excused, the condition needs no longer occur in order for the performance to become due. 
· Under this section the excuse of a condition has the further effect of excusing the non-occurrence of the condition itself, so that performance of the duty that was originally subject to the occurrence can become due in spite of the non-occurrence. 
· Most common reasons for conditions to be excused: they all tie into the breach of good faith somehow
· A) Technically, part performance/divisibility is also an excuse (see above) 
· 1) Waiver, Estoppel, and Election by the party benefited by the condition
· 2) Wrongful noncooperation, prevention, and hindrance by the party benefited by the condition 
· 3) Disproportionate forfeiture caused by treatment of the promise as conditional 
· Conditions of satisfaction 
· 1) Waiver, Estoppel, and Election
· Waiver: 
· Note: waiver ~ estoppel 
· Definition of Waiver:  
· Waiver thus is not only a “unilateral relinquishment of a known right” but more accurately a limited excuse of the non-occurrence of a condition (material breach), which gives rise to a right to sue and suspend performance. 
· One party’s excuse of the non-occurrence of, or of a delay in the occurrence of, a condition precedent, or the excuse of the occurrence of a condition subsequent.
· When a Waiver can take place: 
· A) before, or contemporaneous with, contract formation
· B) after the contract is signed, but before performance is due 
· C) after performance was due when such performance was not rendered fully and completely 
· Election 
· Waivers can be Implied by Conduct 
· This is found when the party benefitted by the condition accepts benefits under the contract, knowing or having reason to know of the non-occurrence of the condition precedent or the occurrence of the condition subsequent R246
· Retraction of Waivers: 
· 1) it involves an executory duty under a bilateral contract
· 2) the party retracting the waiver gives reasonable notice of the retraction; and 
· 3) the other party has not materially relied on the waiver. 
· Wyler v. Turner: you can only waive something for your sole benefit because you are unilaterally waiving something! If it benefits the other party, you cannot do this 
· Rule: A contracting party may waive conditions placed in a contract solely for that party’s benefit. 
· Facts: Backend deal where party gets paid a percentage based on the receipts annually. Wyler says “I will receive money on the condition that he is paid no more than 50k) for income tax liability. Wyler dies and his heirs argue that they want to waive the condition so that they can get all the money owed. Issue was whether the condition was solely for Wyler’s benefit that would allow the heirs to unilaterally waive this condition 
· Holding: Court held that there may have been an incidental benefit to Turner, but the intention of this condition was solely for Wyler and so heirs could waive it! 
· Election: A special type of waiver after breach
· Definition: decision to “waive” or excuse the non-occurrence of the condition after the condition can no longer occur. 
· ex. Delivery due 6/1 under written K, goods arrive on 6/15 with no discussion between buyer and seller; if B accepts and pays for the goods, B has made an election not to declare a material breach (ex. To perform even though the condition of there being no material breach may not have been met). That post-occurrence election to waive material breach is irrevocable. 
· However, because B has made no promise before performance was due, B is not estopped from bringing suit for damages from partial breach
· 2) Wrongful Prevention, Hindrance, and Noncooperation, constituting a Breach of the Duty of Good Faith
· A court will excuse the non-occurrence of a condition precedent, or the occurrence of a condition subsequent, if the reason is because the party who benefits from the condition has breached his or her duty of good faith and fair dealing with regard to the condition (R205 and UCC 1-304)
· Ultimately, if it’s in your discretion and you take affirmative steps to deny someone the condition, then condition will probably be excused
· Cantrell-Waind & Associates, Inc v. Guillaume Motorsports, Inc: 
· Rule: The promisor of a benefit breaches the duty of good faith and fair dealing where such promisor deliberately prevents the occurrence of a condition precedent to the other party’s receipt of the promised benefit.
· Facts:  In this case, the August 1 closing date was a condition precedent to Guillaume paying a commission to CW. Although disputes of material fact remain, the evidence shows that Guillaume may have breached the duty of good faith and fair dealing by preventing the closing from occurring by that date. Consequently, the circuit court should not have awarded summary judgment to Guillaume.
· Locke v. Warner., Bros Inc: 
· Rule: A party to a contract can require the other party to exercise discretionary duty granted to it under the contract.
· This case was essentially containing a personal satisfaction clause and because Warner Bros had discretionary party under the contract, it was required to exercise that power in good faith and in accordance with fair dealing. 
· When a party’s discretionary power exists because a condition of the contract is that a party be subjectively satisfied, the standard of “honest satisfaction” applies. The implied covenant of good faith and fair dealing will not be implied to prohibit a party from doing something that a contract expressly permits.
· Facts: 
· Locke filed suit because under bad faith, Warner was never even going to give Locke a chance to work on her projects 
· Example of Breach of Duty of Cooperation Stemming from the Duty of Good Faith and Fair Dealing becoming a Material Breach Based on: Swartz v. War Memorial Commission of Rochester: 
· Rule: Where an exclusive sales contract provides that the parties’ arrangement will extend to sales of additional goods in the event of a certain contingency, the occurrence of such contingency obligates the seller to make an effort to sell such additional goods.
· Facts: Swartz had exclusive food and drink concession at arena, liquor licenses became legal later but Swartz did not apply
· Owners said there was a “duty of cooperation” flowing from good faith covenant to maximize profits, which Swartz breached 
· Note: while this was a breach of duty of cooperation, you could also analyze this as a material breach of the promise within Swartz’s control 
· The breach of the duty of good faith was a material breach, which allowed the arena owners to suspend and eventually terminate Swartz’s right under the K 
· Stop & Shop, Inc. v. Ganem: 
· Facts: a franchisee who says that the duty to maximize profits and cooperation (from above) was breached by Stop & Shop putting up other stores at other locations 
· Rule: When a commercial lease requires that a portion of sales be paid as all or part of a rental fee, the lessor cannot require the lessee to continue to operate the business during the lease term nor prohibit the lessee from operating competing businesses during the lease term unless those requirements are explicitly provided in the lease.
· Important: you need to assess the structure of the contract when determining if there is a breach of duty or not; there must be evidence of the parties’ intentions of whether a duty existed!
· 3) Forfeiture: 
· R229 = Courts have power to determine whether forfeiture should excuse condition if: a) extreme forfeiture and b) not material to contract 
· A court is directed to balance how important the condition is to the obligor against the extent of loss to be suffered by the obligee should the condition be enforced. 
· Burger King v. Family Dining: 
· Rule: A condition of performance in a contract may be excused without reason if its requirement will involve extreme forfeiture or penalty, and its existence or occurrence forms no essential part of the exchange for the promisor’s performance/R229 wording 
· Facts:  Burger King has an exclusive territorial agreement with Family Dining in which if Family Dining opened one BK restaurant per year for the next 10 years and operated them according to BK’s franchise agreement, Dining would enjoy exclusivity of operations within the area for 90 years. 
· Analysis: Court thought the “opening restaurant per year” was a condition subsequent (Dining has a 90-year exclusivity provision that was enforceable unless it does not build the restaurants once a year) 
· In terms of forfeiture, court has discretion to excuse condition when  the amount of effort Dining put in to opening BK restaurants and how it would be disproportionate forfeiture and how the exclusivity condition for BK was not material/not that big of a deal in terms of the contract 
· For TEST: Is this a condition or a promise? Court says “where words in a contract raise no duty in and of themselves but rather modify or limit the promisee’s right to enforce the promise such words are considered to be a condition…matter of the intention of the parties…considered in light of the surrounding circumstances.” 
· Ex. Class 29, Slide 3: 
· Express condition is generally strictly enforced, however there are exceptions
· Here, depriving B of $10,000 payment for completing repair one day late (even though there was an express condition) would without knowing the circumstances deemed a forfeiture to B (and just enrichment by A); thus, the express condition would be excused and B would be entitled to $10,000 less an damages caused by the delay
· However, if October 1st completion was material for a wedding let’s say, the express condition would be enforceable even with forfeiture concerns R229 
· R&R v. Stiegler: Court here demonstrates that some courts will excuse condition based on fairness issue; is it fair to enforce? 
· Issue here was about a Condition precedent: renewal was conditioned on notice of renewal 
· Even though the failure of the condition precedent normally excuses of obligations, could be excused based on the four factors 
· Facts: R&R operated a grocery store and had a property lease agreement with Steigler in which the lease included an option for renewal to be exercised by written notice at least one year prior to December 31, 1984 the end of the lease term. R&R did not notify Stiegler because R&R’s previous attorney had passed and was “probably his intention” to submit a notice of renewal. 
· Rule: A lessee’s failure to timely renew a lease will be excused where (1) the failure was not due to willful or gross negligence, (2) the delay was slight, (3) the delay did not cause significant loss to the lessor, and (4) strict enforcement of the renewal provision would result in significant hardship to the lessee. 
4) Conditions of Personal Satisfaction: 
a. Express conditions: Courts don’t imply such conditions 
b. Satisfaction of a Party (including agent of party) 
i. Subjective Test = “taste, fancy, or personal judgement” (when these factors matter)
1. Only excused if can establish dishonesty, bad faith or collusion (Indoe) 
2. Bad Faith can be proven by statements to others; changed circumstances (ex. Lost $ in stock market)
ii. Objective Test = Utility, Fitness, or Value (commercial transactions in which these transactions are governed by an objective test)
1. T will not sublease commercial premises to any sublessee without LL’s consent, such consent not to be unreasonably withheld
2. Use experts to determine “market” 
c. Satisfaction of a Third party
i. Strict compliance under rule of express conditions (ex. I will make the next progress payment if my architect issues a certificate of compliance) 
d. Indoe v. Dwyer: 
i. Rule: Where the effectiveness of a contract for the purchase of real property is conditioned on the contract being approved by each party’s attorney, except as to specified terms, a party may avoid performance based on its attorney’s good faith disapproval of any terms other than those specifically excepted.
ii. Facts: the effectiveness of the contract was conditioned on approval by each party’s attorney, except with respect to price and financing terms. Dwyers’ attorney notified realtor that he was withholding approval of the contract. 
iii. Analysis: Court preferred subjective over objective test was to understand the intentions of the parties when they included the clause and here the intention was to include the attorney’s clause to help the parties and so not bad faith 
UCC Conditions: 
5) Question to ask: One-time contract or installment contract?
UCC’s The Perfect Tender Rule under UCC 2-601: 
6) UCC 2-601: In a “single lot” contract, i.e., a contract in which delivery of all the goods called for by the agreement is to be made in only one shipment, if either the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may: 
(a)  reject the entire shipment, 
(b)  accept the entire shipment, or 
(c)  accept any commercial unit or units in the shipment, and reject the 
rest. 
7) Essentially, the difference between UCC and Common law is this Perfect Tender Rule
a. Every breach = a material breach 
b. Gives buyer more rights than in common law because you can just change your mind and choose what you want if there is not perfect tender 
i. Caveat: in reality, White and Summers found that no cases held de minimis breach (no cases regarding this issue have actually happened)
Limitations on the Perfect Tender Rule: 
a) Installment Contracts: UCC 2-612
a. The perfect tender rule applies only to “single lot” contracts. In installment contracts, i.e., contracts where the goods are to be delivered in more than one shipment, the standards governing when a buyer can reject the goods and terminate the agreement in light of an imperfect tender are much more difficult for the buyer to meet
b. a breach is not automatically material 
c. 1) A Buyer May Reject a Particular Shipment Due to a Non– Conforming Tender of That Shipment Only if the Non– Conformity Both “Substantially Impairs” the Value of the Shipment and Is Not Cured. 
i. Under UCC 2–612(2), a buyer may reject a particular shipment of an installment contract due to a non-conforming tender of that shipment if: 
1. (a) the nonconformity substantially impairs the value of that shipment; and 
a. (b) either:
(1) the non-conformity cannot be cured, or 
b. (2) the seller refuses to give adequate assurance of cure. 
d. 2) A Buyer May Terminate the Entire Installment Contract Due to a Non–Conforming Tender in a Particular Shipment or Shipments Only When the Non–Conformity in the Particular Shipment Substantially Impairs the Value of the Whole Contract. 
i. Only when the breach of one delivery is so bad that the value of the whole contract is substantially impaired, the buyer is entitled to treat the entire contract as materially breached, and may suspend his or her own performance without liability 
ii. If the non-conformity as to one or more shipments does not seriously impair the value of the whole contract, even if the breach justifies rejection of that particular installment, then the buyer must perform the remainder of the agreement or be himself or herself in breach. 
e. Case: 
i. Emanuel Law Outlines v. Multi State: 
1. Rule: A buyer may not cancel an installment agreement in its entirety for the seller’s breach of a single installment if the breach was cured pursuant to the contract or did not substantially impair the buyer’s position.
b) Seller’s Right to Cure under 2-508: 
a. 2-508: 
i. (1) Under § 2–508(1) a seller has the right to cure if the time for performance under the contract has not yet expired, so long as the seller provided adequate notice of his or her intention to do so. 
ii. (2) After the seller’s “time for performance” has run under a contract, the seller’s ability to cure is more circumscribed. Section 2–508(2) provides that in such a situation, the seller has a right to cure only if: 
1. (a) the seller had reasonable grounds to believe what was originally tendered would be acceptable to the buyer; 
2. (b) the buyer would not be unduly inconvenienced by the delay in receiving the cured tender; and 
3. (c) cure is made within a reasonable time under the circumstances. `
a. Depends on the buyer’s circumstances! 
iii. R242 Comment A: says Restatement rule is similar to this!
b. Case: 
i. Bartus v. Riccardi: hearing aid case where seller notified the buyer of his intention, the time for delivery expired, but still under 2-508(2) seller had reasonable grounds to believe that buyer would accept it
1. Rule: Unless a seller and buyer have agreed to strict performance, the seller’s delivery of a nonconforming article to the buyer may be remedied by the seller if the seller reasonably believed that the buyer would accept the nonconforming good and the seller seasonably notifies the buyer of the seller’s intent to substitute a conforming good.
c. How to cure? 
i. General rule: cure by repair
1. Exception: Shaken Faith Doctrine (legit concern for safety) 
a. where the breach is serious enough that a reasonable buyer would have a shaken faith in the safety and integrity of the good, a seller can only cure by providing a brand new replacement good. 
ii. The courts have established the following general rules: 
1. A seller who has a right to cure under 2-508 is usually entitled first to attempt to cure by repair, so long as such repair, if successfully carried out, will result in the buyer ending up with substantially all of the benefit of his or her bargain. 
2. If cure by repair does not result in the buyer having the substantial benefit of his or her bargain, it is an ineffective cure and the buyer must be given a new replacement good. If the seller does not tender a new replacement good in this kind of a situation, the buyer is entitled to reject the repaired one and sue for total breach. 
3. A seller, even one with a right to cure under 2-508, cannot require the buyer to accept a cure by refund of all or any portion of the purchase price. If the seller is unwilling either to repair or replace the defective good, the buyer is entitled to terminate the contract and sue for total breach. 
Exceptions to Perfect Tender Rule? 
8) “Complex Machine” exception 
a. provides that it is not realistic that a car or some complex machine used in manufacturing, etc., be absolutely perfect. A consumer should expect some amount of imperfection. To be sure, the consumer should have the right to have the defect cured, and/or can sue for damages resulting therefrom, but should not be entitled to reject the good for such imperfections. 
b. Some courts also say no Perfect Tender Rule and require “substantial non-conformity” if: 
i. 1) insubstantial delay in delivery that causes no injury; and 
ii. 2) insubstantial defect with specially manufactured goods which cannot be easily sold on the open market
9) De minimis Non Curat Lex aka the “law does not deal in trifles” 
a. some courts say that this type of breach should be treated as an immaterial one and not subject to the perfect tender rule, meaning that the buyer cannot reject the good based on the non-conformity, must pay the purchase price, and is limited to suing the seller for damages resulting from the imperfect tender 
Prospective Nonperformance or Anticipatory Repudiation: 
10) Hochster v. De La Tour: The beginning of the modern ANTICIPATORY REPUDIATION DOTRINE 
a. Hochester sued before performance was even due! 
11) Issues under Anticipatory Repudiation: 
a. 1) The language and/or acts by the repudiating party necessary to constitute a “repudiation
i. R250(a): A “statement” indicating that the repudiator will commit a breach that would of itself give the oblige a claim to damages for total breach 
ii. R250(b): a voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach
iii. R250 comment b: Acts sufficiently positive to be reasonably interpreted to mean that the party will not or cannot perform. Mere expression of doubt as to his willingness or ability to perform is not enough. 
iv. UCC 2-610: the repudiator threatens something which, if carried out, will substantially impair the value of the contact of the other 
v. UCC 2-610 comment 2: Action which reasonably indicates a rejection of the continuing obligation. 
1. An overt communication of intention or an action which renders performance impossible
2. It is not necessary for repudiation that performance made be literally and utterly impossible 
vi. UCC 2-609(4); R251(2): Failure to provide adequate assurances when rightfully demanded. 
b. 2) The Options of the aggrieved party once the K is anticipatory repudiation 
i. 1) Await performance for a commercially reasonable time (2-610(a))
ii. 2) Resort to any remedy for breach
 (2-610(b))
1. Treat as “total breach” (R250(a), 253(1)
iii. 3) In either case, immediately suspend performance (UCC 2-610 a-c; R250)
c. 3) The Ability of the repudiating party to retract the repudiation 
i. Until performance is due, repudiating party has the right to retract, unless aggrieved party has either notified the repudiating party is treating the K as cancelled or has materially changed position in reliance on the repudiation. UCC 2-611(1); R256
1. Must retract by means of communication that fairly indicate the party now intends to perform, and include any assurances justifiably demanded 
12) Anticipatory Repudiation by Failing to Provide Reasonable Assurances under UCC 2-609
a. Definition: whenever one party has reasonable grounds for insecurity with respect to the other’s ability or willingness to perform, he or she may in writing demand adequate assurance of due performances. The party receiving such a demand must then provide assurances that its promised performance will be forthcoming or else be deemed to have anticipatorily repudiated the contract. 
b. Difference between Restatement and UCC: both are essentially the same on everything about anticipatory repudiation, BUT, UCC 2-609 allows a party in receipt of a justified demand for assurances to respond within a reasonable time not exceeding thirty days while Restatement is just reasonable time 
Part VIII: Remedies 
Note: Contract law is about valuing performances and not necessarily about making performance of promises happen 
Note: when dealing with expectation damages, make sure you consider the THREE limitations! 
Note: liability for breach of contract is strict liability (the presumption that court doesn’t care why breach happened) 
Money Damages: Chapter 30
Efficient Breach Doctrine: not going to be tested but helpful to know! 
· If someone else values performance > a contracting party, the other party SHOULD BREACH and pay the Fair Market difference so that everyone is neutral or better off as a result of the breach (the breach is thus efficient) 
Damages Terminology:
· Expectation Damages: amount to put the innocent party in the position he or she would have been in had the K been performed
· Reliance Damages: amount to reimburse the innocent party for the out-of-pocket expenses he or she has incurred until the time of the material breach
· Issue: if D can establish that the innocent party was in a losing K, can the losses be subtracted from the reliance recovery? R349
· Incidental Damages: amount to reimburse the innocent party for reasonable out-of-pocket expenses he or she has incurred after, but because of, the breach (often said in an attempt to mitigate the damages) R347(b)
· Note: plaintiff can choose which type of damages to recover (usually expectation interests) 
· Each party receives protection for three different types of economic interests upon contract formation: 
1. Expectation Interest (R344a, 345a, 347) 
a. Definition: Dollar value that would put the non-breaching party in the same position if the K had been performed. UCC 1-305(a) 
b. Calculating Expectation Damages: 
i. Lost Value: the lost monetary value of the performance the innocent party did not receive under the K, which he or she would have received had the K gone through. 
ii. Consequential: economic losses suffered because of, or as a consequence of the breach. 
1. often lost profits- not a lost value, but an economic loss suffered as a consequence of the breach 
2. ex. When my truck is in the shop, I can’t get to my job
3. ex. Class 31, Slide 6: 
c. EXPECTATION DAMAGE FORMULA: R347
i. Expectation damages = (Lost value) + (Incidental Damages) + (Consequential Damage) – (Cost Avoided) – (Loss Avoided)
1. Lost value = value of the good (usually as measured by the market value)
2. Incidental = Post-breach expenses R347(b) 
3. Consequential = economic damages other than the value of the subject matter of the contract which are caused as a consequence of the breach 
D. Ex. Potatoes, profits from Baxendale 
4. Cost Avoided = what the innocent party does not have to pay because of the breach
5. Loss Avoided = Value of materials that can be used by the non-breaching party in other transactions, or can be sold by the non-breaching party
D. Often called scrap value. 
E. Ex. If Kristi can reuse some of the wood she had bought for the breaching party’s desk 
ii. Ex. Class 31, Slide 10
1. Charlie Sheen hires a porn star to babysit his kids for a month
2. Agrees to pay her $5k, plus $700 worth of “special sugar” he buys and stores in a brief case
3. Baybsitter unjustifiably repudiates 
4. Charlie places an ad for another babysitter for $250
5. Finds a comporable sitter who is willing to work for $7k for the month (the market price for a sitter to watch his kids) without the special sugar
6. He decides he will keep the special sugar and use it himself
D. LV = $7000 (value of the services he lost when the babysitter quit) 
E. Incidental = $250 (out of pocket costs experienced after the breach) 
F. Consequential = None here 
i. Might have occurred (ex. If he missed filming an episode because he had to stay home with the kids and lost his $2 million salary for that episode. But see R351! 
G. CA = $5700 salary for the breaching sitter (costs the breaching party did not incur because of the breach) 
H. LA = $700 (value of materials that can be used by the non breaching party in other transactions, or can be sold by the non-breaching party) 
7. Answer: $850 = (7000) + (250) + (0) – (5700) – (700)
d. EMPLOYMENT CONTRACTS: Breach by Employer 
i. Parker v. 20th Century Fox: 
1. Rule: The measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon, less the amount which the employee has earned or with reasonable effort might have earned from substantially similar employment.
ii. Ex. Class 32, Slide 20: 
1. Jack was a production manager signing a K in which his position was a type that was rare. Salary was $50k per year for three years or a total of $150k. He was wrongfully terminated, spent $1300 in advertising and travel costs but could not find similar job. He took a 1-year job as a high school science teacher with salary of $25k. 
2. What is his recovery? 
D. ($150k - $25k) + (1300 incidental) = $126,300 
E. If the employee refuses a dissimilar or inferior job, the salary the employee could have earned at that job is not subtracted from any recovery. However, actual earnings, even from a dissimilar job, are subtracted from any recovery. 
F. $1300 is an incidental damage and if reasonable, is recoverable even though he did not find comparable work as a result. R350(2) 
e. REAL ESTATE K: Breach by Seller 
i. Ex. Class 33, Slide 1: 
1. Buyer and Seller are in a K to purchase S’s home for $300k. S breaches. B could, and usually does, sue for specific performance, but assume this B wants damages. 
2. American Rule = (FMV at time the land should be conveyed) – (K price)(expectancy) 
3. English Rule = Any money paid returned (down payment for example) + reliance damages (unless “bad faith”) 
f. REAL ESTATE L: Breach by Buyer 
i. Ex. Class 33, Slide 2: 
1. Buyer and Seller are in a K to purchase S’s home for $300k, which = FMV. B breaches. 
D. (a) 6 months later, S sells to TP for $250k, a fair price since the market has fallen. 
E. (B) S decides not to sell, but brings suit, which comes to trial 1 year later when FMV = $225k. 
2. (a): S gets $50k + lost interest for 6 months(because underlying debt is liquidated) + any incidental damages (ex. Post-breach costs of advertising) 
3. (b): $0. Rule is K-FMV at time of breach (when land was to be conveyed) if you don’t sell s
g. Limitations of Expectation Damages: 
i. Avoidability (“duty to mitigate” R350)
1. Duty to avoid damages if you can or else it’s on you 
2. Rockingham County v. Luten Bridge Co: 
i. Rule: When a non-breaching party in a contract for services receives notice of another party’s breach, the non-breaching party must treat the contract as broken when notice is received, cease performance, and sue for any losses sustained from the breach as well as profits that would have been realized upon performance.
1. can’t just add on the cost to finish because it was unnecessary to spend more 
ii. Facts: Rockingham County board voted and awarded bridge contract to Luten Bridge, but later board told Luten that County would not honor the contract, Luten had continued construction and finished the project and sued for the contract price 
ii. Foreseeability: (“Special” damages of Hadley v. Baxendale; remember, you always get “direct damages” anyways) 
1. Hadley v. Baxendale: 
D. Rule: When one party breaches a contract, the other party may recover all damages that are reasonably foreseeable to both parties at the time of making the contract, as well as damages stemming from any special circumstances, provided those circumstances were communicated to and known by all parties at contract formation.
E. Here, Hadley does not get special damages because they were not reasonably foreseeable by Baxendale 
F. Facts: Hadley needed to ship the broken part, used Pickford (shipping company owned by Baxendale) to ship the product as soon as possible and Pickford promised to deliver by the next day but failed to get to Baxendale and the mill remained closed. Hadley sued Baxendale for lost profits. 
2. Ex. Class 31, Slide 5: 
D. DHL contracts to pick up a package from Warner studios to deliver to Chapman movie theater. DHL knew the package contained Warner film in it. DHL breaches. Reels do not get their until after Christmas delivery date and that time around was theater’s biggest crowds and had to close without the film. Sues for expected profits based on average of several years’ attendance during Christmas. 
i. No recovery. Problem is not certainty of damages, but foreseeability of lost profits. No way for DHL to know that Chapman did not have other reels to show
iii. Certainty/Speculation: 
1. Gruber v. S-M News Co: 
D. Rule: If a seller breaches an exclusive-dealership agreement, the manufacturer is entitled to recover either (1) its expected profits to the extent proved with reasonable certainty or (2) its out-of-pocket expenses incurred in reliance on the breaching party's promise less the net amount realized from the manufacturer's sale of the goods and any losses that would have resulted had the seller performed in full.
E. Facts: Gruber entered into an exclusive-dealership with S-M in which S-M was to sell up to 90,000 Christmas cards made by Gruber. S-M never sold these kinds of cards before, refused to sell any, and four years later Gruber managed to sell 40,000. Gruber sued for breach of contract 
h. Hawkins v. McGee: 
i. Facts: doctor promised 100% percent good and the result of the operation was much worse than before with thick hair; what damages should doctor pay? 
ii. Rule: If one party breaches a contract, the non-breaching party may recover damages based on the difference between the value of the contract as fully performed and the actual value of the non-breaching party’s present condition, plus any incidental damages reasonably foreseeable to all parties at the time of contract formation 
i. Protectors Insurance Service, Inc v. US Fidelity & Guaranty Company: Can’t have double recovery of damages 
i. Rule: Where a breach of contract results in a loss of business, the nonbreaching party is entitled to damages measured either by the loss in value of its business as a going concern or by the loss of future profits, but not both.
ii. You can’t get damages for business value and lost future profits 
iii. Court chooses to vacate lost profits argument and grants damages based on loss of market value of business only 
iv. Facts: Protectors was an agent under contract with USFG in which Protectors solicited commercial and personal insurance clients for USFG and received commission. USFG breached the contract and intended to terminate most of Protector’s business. Consequently, Protectors’ owner sold the company’s assets then filed suit against USFG for breach. 
2. Reliance Interest (R344b, 345a, 349)
a. Definition: Dollar value of out-of-pocket costs expended by non-breaching party up to the time of breach in reliance on the breaching party’s performance
b. Damages for the time you spent in reliance of the contract (you’re not out anything which is better than having bought a bunch of stuff and not getting anything back)
c. Ex. Class 31 Slide 4: 
i. K price for house is $500k
ii. Market value for house at time of closing has fallen to $400k. Buyer has spent $600 for inspection of the house. 
iii. Seller breaches. What result for Buyer if Buyer seeks damages? 
iv. Under rule from Gruber and R349, Buyer gets $0 as recovery of reliance damages are subject to offset by amount of loss suffered by innocent party had the K been performed 
v. Burden is on Seller (breaching party) to establish the loss 
3. Restitution Interest (344c, 345d, 370-71) also known as Quantum Meruit 
a. It is RESTITUTIONARY RECOVERY, not damages 
b. Definition: Dollar value of the unjust enrichment received by a party up to the time of the breach R371, Comment A
c. BACKWORD LOOKING
d. Doesn’t apply when performance is done and you pre-evaluated damages based on liquidated damages assuming liquidated damages clause was enforoceable in the first place 
i. Oliver v. Campbell: 
1. Rule: Restitution damages are not available to a promisor who has fully performed his part of a contract if the only part owed in exchange by the promisee is a sum of money constituting a liquidated debt.
e. IF YOU HAVE A LOSING CONTRACT SITUATION, use RESTITUTION almost always when you are the non-breaching party 
f. Measure of Restituionary Interests from R371: 
i. A party’s restitution interest…may as justice requires be measured by either: 
1. A) the reasonable value of the benefit the other party received as measured by the reasonable cost to obtain that same benefit from another based on the average price for that benefit = Cost Avoided Method 
2. B) the extent to which the other party’s property has been increased in value by virtue of the claimant’s efforts = Net Benefit method 
ii. Which one do we decide on? 
1. Court has discretion to choose either option depending on which one seems the most just in the particular situation 
iii. Presumptions as to which method should be used: 
1. When a non-breaching party is seeking restitution recovery against the breaching party, the presumption is that non-breaching party will be getting most generous restitutionary recovery 
2. When a breaching party is seeking restitution recovery against a non-breacher, presumption is breaching party gets least generous  recovery 
g. US v. Algernon-Blair: 
i. Rule: A subcontractor who justifiably ceases work under a contract because of the prime contractor's breach may recover in quantum meruit the value of labor and equipment already furnished pursuant to the contract irrespective of whether he would have been entitled to recover in a suit on the contract.
h. Lancelloti v. Thomas: What does a breaching party get from Restitution! 
i. Rule: A breaching party may be entitled to restitution of amounts paid under the contract, minus damages or loss suffered by the nonbreaching party.
1. Based on R374: Recovery should be reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss
4. Hypo from Class 34, Slide 5: considering all three different interests 
a. Facts: 
i. Builder has K to build house for Owner. K = $1 million. Land is worth 200k without a house on it. Builder starts but after 3 months Owner breaches. At time of breach, builder has spent 250k in labor and materials actually used on the home, which is what an average builder in the area would have spent. The FMV of the land with the partially constructed home on it is 275k. 
ii. Builder recognized early on that he had made a mistake in adding up the costs so he was going to lose $100k. At the time of the Owner’s breach, he had spent $250k again, and it would have reasonably required him to spend another $850k to finish. Assume no scrap. What type of damages should Builder sue for? 
b. Expectation: 
i. Note: for construction contracts, you can use shortcut: Profit + Materials to Date  
ii. Normally, equation is: 
1. ED = (LV) + (CD) + (I)-(CA)-(LA) = (1 million) + 0 + 0 -850k -0 = 150k 
2. Because builder is going to be out $50k here, expectation damage recover on a losing contract sucks 
c. Reliance: 
i. Out of pocket expenses less loss less set off from R349 = (250k) – (100k) = 150k
ii. Also, a losing situation for builder 
iii. Majority view from Restatement 
d. Restitution: 
i. You get the whole 250k under the cost avoided theory 
1. There is no offset in restitution because it values just the enrichment provided to the party aka the contract is irrelevant and what matters is what benefit was given 
2. Reasonable value of benefit 
Specific Performance: R345(b), 357-360
· Definition:  an order by the court requiring a party to perform exactly what he or she promised under a contract 
· Elements a non-breaching party must meet in order to obtain an order for equitable relief: 
· 1) an award of money damages is inadequate to give the innocent party the benefit of his or her bargain 
· Three Factors courts will consider determining whether money damages are adequate or not: 
· A) The difficulty in proving damages with a reasonable certainty 
· B) The difficulty of procuring a suitable substitute performance upon an award of monetary damages; and 
· C) The likelihood that an award of damages could not be collected 
· Laclede Gas Co v.Amoco Oil: 
· Rule: 1) no requirement in the law that both parties be mutually entitled to the remedy of specific performance in order that one of them be given that remedy by the court, 2) a court can grant specific performance if the court can determine with reasonable certainty the duty of each party and the conditions under which performance is due 
· Important: 
· 1) there was difficulty in proving with reasonable certainty the damages that would flow from the breach (this was also a requirements contract that made it tough to see exactly how much would be ordered in the future) 
· 2) No one could predict whether the gas from alternative sources would continue at any particular price
· 3) one-time award of damages at trial would not give Laclede what it bargained for which was peace of mind that came from assurances of a long-term adequate supply 
· UCC is similar with SPECIFIC PERFORMANCE but is a bit more liberal: The Sedmak Test: 
· Rule: specific performance under UCC 2-716 can be authorized whenever securing a replacement good cannot be done “without considerable expense, delay and inconvenience.” 
· 2) there are no undue practical limitations on a court’s ability to grant equitable relief; and 
· A) Whether the terms of the contract are sufficiently certain so as to provide a basis for an appropriate court order
· B) Whether the nature and magnitude of the performance promised in the contract would impose a supervisory burden on the court that is disproportionate to the advantages to be gained from specific enforcement and to the harm to be suffered from its denial 
· Walgreen Co v. Sara Creek Property Co: 
· Rule: Damages are the normal remedy for a breach of contract, but a permanent injunction may be more appropriate if the plaintiff shows that damages are inadequate based on balancing the costs and benefits of the alternatives.
· Real property is the best-known example of specific performance being ordered 
· Assess all the circumstances when determining whether injunction is best or not 
· Analysis: Judge Posner recognizes that damages are the norm and are EFFICIENT because resources can be moved more efficiently (efficient breach is a good thing) BUT sometimes a permanent injunction is the most efficient and cost-effective remedy because there are very few costs associated with imposing a permanent injunction in certain circumstances 
· Here, Walgreen is saying that damages would be very difficult to calculate since they include intangible damages such as loss of good will
· C) Whether the contract calls for personal services (R367(1))
· R367(1): a court will not issue an order requiring that a contract for personal service be specifically enforced 
· R367(2): a non-breaching party is not entitled to the specific performance remedy of a prohibitory injunction for breach of a personal service contract when either: 
· A) the probable result of such an order will be to compel an undesirable personal relationship; or 
· B) the breaching party will be left without a reasonable means of making a living if such an order were issued 
· Personal Services Contract with Covenant Not to Compete: REASONABLE TEST 
· Today, especially in CA, non-competes are often unenforceable! 
· R188: A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade 
· General Rule: if a covenant not to compete is freely negotiated and voluntarily assumed by the employee, and if a court finds that the employee did in fact have access to the original employer’s trade secrets, such clauses will be enforced by prohibitory injunction within limits set forth: 
· Courts will only issue these orders if the non- compete is reasonably limited in: 
· TIME = length of restraint
· GEOGRAPHY 
· SCOPE = type of work
· More likely to be upheld if: 
· Employee was exposed to trade secrets
· Employee gained good will of customers and customers were gained over long period of time and with great effort by employer 
· Promisor is the seller of a business; or 
· Promisor is a partner of a “real” partnership 
· Largely void as against public policy in CA
· Karpinski v. Ingrasci: 
· Rule: A covenant not to compete is enforceable where its restrictions are reasonably related to protecting the employer’s business considering the covenant’s geographical extent, duration, and scope of business restricted.
· 3) an award of equitable relief will not itself be unfair by violating one of the equitable principles governing the grant of equitable relief 
· A) Whether the act or forbearance compelled by the grant of equitable relief would be contrary to public policy 
· B) Whether specific enforcement of the contract would be unjust because the breaching party’s assent to the contract was induced by an unfair business practice 
· C) Whether specific enforcement of the contract would cause unreasonable hardship to the breaching party 
· D) Whether the court is satisfied that specific enforcement of the contract would not result in the non-performance of a substantial part of the agreed exchange 
Punitive Damages: 
· Patton v. Mid-Continent Systems, Inc: punitive damages in line with the EFFICIENT Breach doctrine 
· Rule: A deliberate breach of contract does not give rise to punitive damages without clear and convincing evidence that the breaching party acted opportunistically, with elements of fraud, malice, gross negligence, or oppression.
· Analysis: Judge Posner, doing an efficient breach analysis, discusses how courts should consider opportunistic breaches that will allow for punitive damages if the breach is taking advantage of the efficient breach doctrine 
Liquidated Damages: R356 
· Definition: damages the parties have agreed to in advance that will be due and payable after breach 
· Contract law frequently holds that liquidated damages are frequently held unenforceable! Contract law loves giving expected damages 
· If the liquidated damages are too high (if you breach, you’re going to have to pay SO MUCH), then the other party will not breach the contract, YET the efficient breach doctrine says you should be able to breach if it makes sense 
· Vice versa, if the liquidated damages are too small, then it will be too easy to breach! 
· Wassenaar v. Panos: 
· Rule: A stipulated damages clause will be upheld where the harm caused by breach was difficult to estimate at the time of contracting and where the stipulated damages are not unreasonably disproportionate to such harm.
· NOTE: this is a RARE case where the court actually finds that liquidated damages were okay because it met the requirements of R356 
· Kvassay v. Murray: Baklava case 
· Rule: A liquidated damages clause will be upheld where it is deemed reasonable considering (1) the harm anticipated or actually caused by breach, (2) the difficulty of proving losses, and (3) the feasibility of otherwise obtaining a sufficient remedy.
· Analysis: The liquidated damage of $5 per undelivered case of baklava was not okay based on the fact that the projected profit by Kvassay was $4.29 per case and contract law wants you to be exact 
· Holding: not enough evidence here for the court to determine whether the liquidated damages was reasonable
Chapter 32: UCC Damages 
UCC 1-305: the remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed 
Buyer’s Remedies in general under the UCC: 2-711
· 3 main choices: 
· Warranty (if you accept the goods) 
· Cover (if you buy something else, then sue)
· Market Differential (difference from the market value) 
· Where Buyer does not end up with the goods: 
· Unjustified failure of S to deliver
· Rejection (2-602) 
· Revocation (2-608)
· If buyer does not end up with goods = 
· Cover (2-712) Formula (better at getting you back in the position you were had the K been performed, Courts like COVER)
· Buyer’s cover damages = (cover price) – (K price) + (consequentials) + (incidentals) – (expenses saved in consequence of seller’s breach) 
· Ex. Class 30, Slide 17
· B placed an order for a futures case of wine at $1,000/bottle ($12k total K price) to be delivered in October 2020. Wine Store now refuses to deliver. The market price is now $1500/bottle ($18k total contract). What are the buyer’s options? 
· ($18,000) – ($12,000) + (0) + (0) – (0) = $6,000
· Hessler v. Crystal Lake Chrysler: Cover damages will be given to the non-breaching party so long as they act reasonable and in good faith 
· Rule: Where a seller repudiates a contract prior to delivery, the buyer is entitled to damages measured by the difference between the contract price and the price paid by the buyer for substitute goods.
· Analysis: Under UCC §§ 2-711 and 2-712, a seller’s repudiation entitles the buyer to “cover” for a failure of delivery by purchasing substitute goods. The price paid to cover is deemed reasonable so long as the buyer acts reasonably and in good faith. The buyer may then seek damages for the difference between the buyer’s cost to cover and the contract price. UCC § 2-713 sets forth another measure of damages for repudiation, allowing recovery of the difference between the contract price and the market price at the time that the buyer learned of the seller’s breach. A comment to § 2-713 makes clear that the market-price measure of damages is intended to be an alternative where the buyer has not sought cover. 
· Or; Market Differential damages (2-713) Formula 
· Market Differential damages = (market price) – (K price) + (consequentials) + (incidentals) – (expenses saved in consequence of seller’s breach) 
· Ex. Same from above 
· $6000 
· Buyer monetized the benefit of her bargain, the $6k expectation damages realized from buying goods the market values at $18k for $12k
· Determining the market: 2-713(1, 2)
· Market, Temporal = at the time B learned of the breach 2-713(1)
· Market, Geographic = as of the place for tender but if goods are delivered, then as of the place of arrival 2-713(2) 
· Note: market differential need not = cover 
· Buyer gets and keeps defective goods (buyer kept the goods)
· Breach of Warranty 2-714(2) 
· DON’T WANT TO SUE UNDER WARRANTY IF YOU KNOW YOU HAVE A LOSING K 
· (Value of goods as warranted) – (value of goods actually received) + (incidentals) + (UCC conseuqentials) 
· Market: value at the time and place of acceptance 
· Ex. Class 31, Slide 19
· B purchases a computer for 1k that is supposed to have advanced capabilities. Turns out computer with those capabilities would be worth 2.5k. The computer B received had “normal” capabilities and was worth $900. B likes the computer anyway and decides to accept it. What are her warranty damages? 
· (2500) – (900) = 1600
· Note, recovery can be > purchase price does play a role in the damage calculation under 2-714. Only value 
· This is formula only and need to consider next slide. 
· Ex. Class 31, Slide 20
· If B decides to accept and keep the Fredivarious, what damages for Buyer? 
· (3.5 million) – (100k) = $3.4 million but he has to pay $3 million, so net is 500k (recovery = $400k in cash + $100k violin) 
· BUT, B “should” only be $500k ahead, since that’s the benefit of the bargain. So how do we get here? 
· Because he is suing in warranty, he has, by definition, accepted the good. A consequence of accepting it is that he has to pay someone else $3million to actually get the violin. 
· So, Buyer nets $500k: 400k net in cash (3.4 million recovery) – (3 million purchase price) and he has a 100k violin. These are the breach of warranty damages from the original K. 
· Situations other than breach of warranty 
· In all cases above, Buyer is also entitled to: 
· UCC incidentals (2-715(1)) and 
· UCC consequentials (2-715(2))
· (a) 
· (b): injury to person or property proximately (tort kind of damage) resulting from any breach of warranty 
· ($1500 + pain and suffering + lost wages) = tort damages 
· Specific Performance under UCC: 
· Seller’s Specific Performance: Action for Price under 2-709
· This, like in specific performance, is unusual! 
· Only happens in four cases: 
· 1) when the buyer has accepted the goods
· 2) when a seller conforming goods to the buyer after the risk of loss has passed to the buyer, and when the goods are thereafter lost or destroyed before acceptance 
· 3) when the seller reasonably tries to re-sell the goods to another after the buyer’s breach, but is unable to re-sell them for a reasonable price 
· 4) when the seller does not attempt to re-sell the goods to another after the buyer’s breach because such efforts will be unavailing 
Limitation on, or Modification of, Contract Remedies: 
· Unlike liquidated damages (such damages require a reasonable relationship between the damages stipulated and the foreseeable harm), limitation of damages clauses are enforceable unless unconscionable! 
· UCC 2-719 provides that contracting parties of roughly equal bargaining power may validly modify the remedies for breach provided in the Code. However, this general rule is subject to two limitations: 
· 1) The parties’ ability to limit damages is limited by the “fails of its essential purpose rule” 
· 2) A clause which limits the recovery of consequential damages can be avoided if unconscionable and such a clause which limits recovery for consequential injury to the person is prima facie unconscionable 
· Wedner v. Fidelity Security Systems: 
· Rule: A contract provision between commercial businesses that limits a party’s recovery for liability is enforceable unless there is evidence of unconscionability. 
· Holding: here, the two parties entered into K by private commercial parties with ample business experience 
Seller’s Remedies in general under the UCC: 2-713
· Buyer wrongfully rejects or wrongfully revokes acceptance, or fails to make a payment before delivery, or repudiates 
· Sellers “Cover” or Seller’s Resale (2-706)
· (K price) – (Resale Price) + (incidentals) – (expenses saved as a consequence of the breach) 
· Market Differential Damages (2-708(1))
· (K price) – (Market price) + (incidentals) – (expenses saved as a consequence of the breach) 
· Market = time and place of tender 
· 2-708(2): if the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done, then the measure of damages is the profit…which the seller would have made from full performance by the buyer together with any incidental damages provided in this Article, due allowance for costs reasonably incurred and due credit for proceeds of resale
· Situations that this applies: 
· Lost Volume Seller 
· Stopped in the middle of production 
· National Controls, Inc v. Commodore Business Machines, Inc: LOST VOLUME SELLER situation 
· Rule: Where a buyer repudiates a contract for goods that the seller then resells to a customer that would have purchased such goods without regard to the other buyer’s breach, the seller is entitled to recover profits lost from the first buyer’s repudiation without deducting profits earned in the resale.
· Facts: 
· Controls was a lost volume seller who having resold goods rejected by the buyer to a third party, would have made such third-party sale regardless of the initial buyer’s repudiation 
· Ex. Class 32, Slide 13: 
· Best buy contracts to sell a Tv to buyer 1: buyer reaches after Best Buy has identified the set for B1 from its inventory of that brand of TV’s in the backroom. 
· The K is $1000 and Best Buy would have made $200 profit on it.
· An hour later, B2 buys the set that had been identified for B1. 
· Is Best Buy a Lost Volume Seller? 
· Yes
· What is it entitled to? 
· In either case, Buyer is also entitled to:
· UCC incidentals 
· Situations where market differential does not work 
· LVS
· Stop production before completing the good 
· Action for price 
· The purchase price 
MISC DAMAGES: 
· Mader v. Stephenson: 
· Rule: Absent agreement between contracting parties or statutory authority, a prevailing party in a breach of contract suit is not entitled to recover attorney fees, travel expenses, time, or other costs or expenses associated with the suit.
· Interest: 
· Post-Judgement: after verdict entered into judgement book, plaintiff who wins accumulates interest until other party pays! 
· CA statute: 10% interest 
· Pre-judgement: if fixed amount, you get pre-judgement interest from time performance was due (R354) 
· Attorney’s Fees: 
· No, unless there is an attorney’s fees clause in K or a statute (Civil Rights cases have an attorney fees statute) 
· Costs in Lawsuit: 
· Most say No. 
· Some statutory “costs” like filing fees, cost of printing appellate briefs. Up to discretion of court. 
· Time Spent because of Breach: Mader 
· Time in lawsuit: no 
· Time spent after breach in an attempt to mitigate the loss, in theory recoverable as incidental damage. But hardly ever awarded. 
· Emotional Distress: 
· Generally, not without personal injury 
· Occasionally, in insurance cases 
· Very occasionally in a wrongful termination, “serious emotional disturbance was a particularly likely result” R353  
Chapter 26: Third Party Beneficiary Contracts (go to class 36 slides and fill in) 
Key Terminology: 
· The Promisor: the party who is contractually bound to perform an act that will benefit a third person 
· The Promisee: the party who bargained for the promisor’s promise to perform the act which will benefit a third person
· The Third Party Beneficiary: not a party to the promisor/promise agreement and who stands to benefit from performance of the promisor’s promise 
Restatement 302: Intended vs. Incidental Third Party Beneficiary 
· Intended TPB: R302(1)
· A beneficiary of a promise is an intended beneficiary if recognition a right to performance in the beneficiary is appropriate to effectuate the intention of the parties and either: 
· A) the performance of the promise will satisfy an obligation of the promise to pay money to the beneficiary; or
· B) the circumstances indicate that the promise intends to give the beneficiary the benefit of promised performance 
· Incidental TPB: R302(2) 
· an incidental TPB is a beneficiary who is not an intended beneficiary (ex. Neighbor in landscaping example) 
ISSUES with TPB: 
· 1) When is a beneficiary entitled to sue the promisor for non-performance? (R 302, 304, 306, 313, 315) 
· Synthesized rule based on the cases we have covered: All intended TPB are entitled to sue, which can include individuals who were not identified at the time the K between promisor and promise was entered into, but excludes intended TPBs who disclaim their rights under the promisor/promise K. 
· R304: a promise in a contract creates a duty in the promisor to any intended beneficiary to perform the promise, and the intended beneficiary may enforce the duty 
· Lawrence v. Fox: 
· Rule: A promise to repay a debtor's obligation to a creditor in consideration for a sum of money received from the debtor is valid.
· Promisee = Holly, Promisor = Fox, 3rd Party = Lawrence 
· There was sufficient consideration because Fox promised to repay Lawrence for Holly in return for the loan 
· Seaver v, Ransom: 
· Rule: In order for a third party to enforce a contract made for his benefit, there must be some liability to him on the part of the promisee.
· Promisee = Mrs. Beman, Promisor = Judge Beman via Ransom, his administrator, Third Party = Seaver 
· Lucas v. Hamm: 
· Rule: Where the intended beneficiaries of a will are deprived of benefits thereunder because of the malpractice of the attorney who drafted the will, such intended beneficiaries may recover against the attorney as third-party beneficiaries to the contract between the attorney and the testator.
· Promisee = Emmick (the client), Promisor = Hamm, attorney; 3rd Party = Lucas 
· This case is different because Hamm’s duties are to Emmick and not to Lucas the third party 
· Here, Hamm’s negligence was not enough 
· 2) When is a beneficiary entitled to sue the promisee? (R310(1))
· Synthesized rule: Whenever the beneficiary has an independent claim against the promise. 
· If judgement is satisfied vs. promise, the promise has a claim for reimbursement vs. promisor 
· R310(1): Where an intended beneficiary has an enforceable claim against the promise, he can obtain a judgement or judgements against either the promise or the promisor, or both based on their respective duties to him 
· Satisfaction in whole or in part of either of these duties, or of a judgement thereon, satisfied to that extent the other duty or judgement
· R310(2): If TPB collects from Promisee, 
· 3) What defenses will promisor be entitled to assert in a suit by beneficiary? R309
· Rule: 
· R309(1): a promise creates no duty to a beneficiary unless a K is formed between the promisor and promise; and if a K is voidable or unenforceable at the time of its formation, the right of any beneficiary is subject to the infirmity 
· The beneficiary stands in the shoes of the promise and is subject to any defenses the promisor could assert in a claim brought by the promise
· R309(3): the right of any beneficiary against the promisor is not subject to the promisee’s claims or defenses against the beneficiary 
· 4) May the promise sue the promisor for non-performance? 
· Yes, for any breach by the promisor. 
· 5) May the promisor and promise modify/rescind the K to the beneficiary’s detriment? R311 
· Generally, yes: R311(2) 
· They cannot when: 
· There is a no modification clause in the promisor/promise agreement; 
· Before receiving notice of the modification or discharge the beneficiary materially changes position in reliance on the K (including bringing suit on it); or 
· Beneficiary manifests assent to the K at the request of either promisor or promise 
Chapter 27: Assignments/Chapter 28: Delegations 
Key Terminology: 
· The Assignor (Promisee) 
· The Obligor (Promisor) 
· The Assignee 
· You are assigning rights to receive vs. delegating obligations/duties
Effect of Valid Assignment: after a valid assignment, the assignor no longer has the right to performance by the obligor; that right belongs to only the assignee. 

R317: by virtue of which the assignor’s right to performance by the obligor is extinguished and the assignee acquires a right to such performance 
Typical Example of Assignment: (1) Assignments for Value (typically, are accounts receivable financing) 
· Ex. Delia, Freddie Mac, First Bank 
· Obligor = Delia
· Assignor = First Bank 
· Assignee = Freddie Mac
Gratuitous Assignments: 
Assignment Issues: 
· 1) Requirements for an Effective Assignment 
· A) Manifestation of assignor’s intent to transfer a K’l right 
· B) Right assigned must exist at the time of transfer, and not be a right that will only exist in the future
· A valid assignment requires 2 transactions: the original K and the assignment. TPB is formed with just 1K. 
· Ex. Ides Guido Bike 
· Guido got his rights at the formation of the Ides/Brain K and there were no rights already existing
· Ex. Revocable offer for car 
· You cannot assign a power, only a right 
· Rights to accept under option K’s are assignable! 
· C) Transfer must be with no further action or manifestation by the obligee
· D) Manifestation of acceptance by the assignee (we won’t cover the exceptions to this) 
· E) Manifestation of acceptance not required by obligor. However, until notice, performance can be effectively rendered to assignor/oblige 
· Unless assignment is effectively prohibited: (if one of these occur, then not valid) 
· A) Materially and adversely affect the obligor’s rights, duties or justified expectations under his or her contract with the assignor 
· 1) Materially changes the duty of the obligor 
· 2) Materially increases the burden or risk of the obligor 
· 3) Materially impairs the obligor’s chances of return performance; or 
· 4) materially reduces the value of the contract to the obligor 
· B) The assignment violates public policy 
· C) The assignment cannot be prohibited by a viable “anti-assignment” clause in the K 
· such clauses are theoretically effective, but courts interpret them very narrowly because courts like “free assignability” of K rights
· 2) What defenses can be asserted by the obligor in a suit by the assignee? 
· The assignee stands in the shoes of the assignor so whatever defenses can be asserted against the assignor can be asserted against the assignor 
· R336 
· In other words, the assignee acquires no more rights against the obligor than the assignor had 
· Associates Loan Co. v. Walker: 
· Rule: Where a seller assigns a cause of action against a buyer to a third party, any defenses that the buyer has against the seller may be asserted against the third-party assignee.
· 3) When can the assignee sue the assignor? 
· In assignments for value, the assignor: 
· Warrants that: 
· He will not impair or defeat the value of the warranty and has no knowledge of any fact which would do so; and 
· The right assigned actually exists and is not subject to defenses good against the assignor 
· Does not warrant that: 
· The obligor is solvent or that obligor…
· There is no warranty in gratuitous assignments and so no claim exists as a result of the assignment 
· 4) What are the rights of the assignor and obligor to modify/terminate the assignment after assignment? 
· Assignments for value may not be modified by assignor and obligor 
· Gratuitous assignments may be modified unless: 
· The assignment was made in writing 
· The assignment is accompanied by a “token”
· Performance of the assignment has been completed; or 
· The assignee reasonably and foreseeably relies on the assignment, to the extent necessary to avoid injustice 
· 5) Interpretation of “assignment” language/Delegations 
· Key Terminology: 
· Delegating Party 
· The Obligee
· The Delegate
· Consequences of an Effective Delegation: 
· Delegate acquires a right, but not a duty, to perform
· The duty to perform stays with the delegating party, and, absent any other relationship, suit for non-performance is obligee vs. delegating party 
· However, performance by the delegate of the duties discharges the obligation of the delegating party 
· Effect of Valid Delegations: 
· After a valid delegation, the delegate acquires the right, but not the duty, to perform the duty owed to the obligee by the delegating party. 
· Upon an effective delegation, the obligee must thus allow performance by the delegate, but cannot sue the delegate for failure to perform and can only sue the delegating party 
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