I. INTRO TO THE CONSTITUTION & JUDICIAL REVIEW

A. Two main categories of questions considered under the Con Law rubric:

1. Is a government action Constitutional?

2. How could the government get a desired result within the bounds of the Constitution?

B. Precursors to the U.S. Constitution

1. The Declaration of Independence set up a system of  13 “free and independent states;” in effect, 13 separate countries.
2. The concept of state sovereignty undergirded the Articles of Confederation.

3. The U.S. Constitution instead focuses on popular sovereignty, but still leaves substantial authority to the several states.

C. Shorthand meanings of the first three articles of the Constitution.

1.  Article I = The Legislative Branch (Congress)
2.  Article II = The Executive Branch (President, Cabinet, Administrative Agencies)
3.  Article III = The Judiciary (Federal Courts)

D. Functions of important sections of Art. I

1.  Article I, section 8 = enumerated powers of Congress
i. Tax & Spend

ii. Regulate Interstate Commerce

iii. Coin money; create the postal service; create army/navy; create lower federal courts; declare war

iv. Pass laws “necessary and proper” to execute any of the above powers


2.  Article I, section 9 = limits to Congress’s powers
i. Can’t suspend writ of habeas corpus, except in times of rebellion/invasion

ii. No bills of attainder or ex post facto laws (laws directed toward specific groups of people that automatically make them guilty or laws that make actions retrospectively illegal)
iii. No export taxes

iv. Requirement to account for appropriations from the treasury 

v. No titles of nobility granted; no officers of congress can receive special titles from foreign nations w/o consent of congress (foreign emoluments clause)

3.  Article I, section 10 = explicit limits to state powers
i. Can’t engage in foreign policy

ii. Can’t coin money (plus other restrictions on financial powers)

iii. No bills of attainder/ex post facto laws
iv. Can’t impair obligations of contracts (framers here were concerned with states passing laws to relieve individuals of debts; led to federal domain of BK law). 
E. Supremacy clause:

1.  The Constitution, federal laws made pursuant to it, and treaties are the supreme law of the land—superior to state laws and constitutions.
2. But the U.S. Constitution is superior to all, so federal laws that conflict with the Constitution are also void (Marbury v. Madison). 

F. The Bill of Rights
1.  The original ten amendments as written applied only to the U.S. Federal Government (but see discussion of selective incorporation below). 

G. Oaths of Office – and the responsibility of federal officials.
1.  U.S. officeholders swear an oath to protect the U.S. Constitution (as opposed to the federal government, generally speaking). U.S. Cons., Art. VI. (The President’s oath is prescribed by Art II, Sec. 1). 
2.  Since the Constitution is based on popular sovereignty, this makes federal office-holders servants of the people. 

3.  This applies to all three major branches of the federal gov’t. 

i. Congress interprets/upholds the Constitution by enacting laws

ii. Executive interprets/upholds the Constitution by executing laws

iii. Judiciary interprets/upholds the Constitution by deciding cases.

H. The Role of Judiciary / Judicial Review
1. The role of the judiciary is to say what the law is / clarify the law.
2. Federal courts may invalidate laws that violate the Constitution. 
3. The Supreme Court has the final say on all questions of federal law, including the Constitution, statutes, treaties, and regulations. 
i. The Supreme Court can hear a direct appeal of a “final” state decision, but it has no authority if there is an adequate (to support the judgment) and independent (of federal law) state law ground for the state supreme court’s decision. However, according to Michigan v. Long (1983), the state’s supreme court must explicitly cite to the state law in its holding to qualify for this exception to supreme court review. 
4.  The failed Equal Rights Amendment:

i. Women are currently not granted equal rights by the Constitution. Protections for women’s rights are largely statutory, e.g., Title VII of the 1964 Civil Rights Act.

5.  Justiciability:

i. Is the issue suitable for judicial resolution?
1. Courts resolve legal questions, not “political ones.”

2. Federal courts have authority over ministerial acts by Executive Branch officials, but not political acts. (Marbury v. Madison.)

a. Ministerial acts are acts required by law and not subject to discretion. Think clerical or bureaucratic acts. If one of these acts (e.g., a clerk’s sealing of a commission or entering a judgment) is not performed, a court may issue a writ of mandamus to compel the public official to perform the act.

b. Political acts, by contrast, are discretionary. 
i. Political question criteria (Baker v. Carr):
a. Constitutional text commits the action to a political branch (like the Senate trying impeachments).

b. There is a lack of judicially discoverable/manageable standards for resolution

c. Requires an initial non-judicial policy determination

d. Would express a lack of respect for other branches

e. There is an unusual need for adherence to a prior political decision.

f. Potentiality of embarrassment for “multifarious pronouncements” by various departments on the same question. 

ii. Examples of political questions

a. Who are the parties to a treaty? Should we recognize this nation? What is the status of a conflict between foreign nations? When has a war ended (Art. I)? What are our national boundaries? Does a U.S. state have a republican form of government (the states are guaranteed such by Art IV.4)?
b. The nomination of a cabinet official is another example. The procedure and propriety of impeachment proceedings conducted by the Senate has been held to be a political question in U.S. v. Nixon. 

ii. Does the plaintiff have STANDING? (I.e., is the plaintiff entitled to sue?) -> 
1. Three Elements:
a.  Plaintiff must have suffered an invasion of a legally protected interest (injury) that is:

i. Concrete and particularized

ii. Actual and imminent (not “conjectural” or hypothetical”).

b. There is a causal connection between the injury and the complained-of conduct – and that injury must be traceable to the challenged action of the defendant. (e.g., caused by the defendant). 
c. It must be likely rather than speculative that the injury can be redressed by a favorable decision, e.g., through legal or equitable remedies (damages/injunction).
2. Prudential standing rules 
a. There is no general “taxpayer” standing.
i. Exception when challenged action violates the establishment clause of the first amendment (“Congress shall make no law respecting an establishment of religion or prohibiting the free exercise thereof.”)
b. No “third party” standing—a party must assert its own rights. There are exceptions where there is a close relationship between the plaintiff and the third party or if a third party is not likely to be able to sue.

c. “Zone of interests” rule – if a challenge to state action is based on a particular law, the plaintiff’s injury must fall into the “zone of interests” protected by that law.

d. Associations, e.g., trade associations/workers unions, can seek injunctions/declaratory judgments on behalf of their members. 
i. Requirements:

a. Members would need to have standing in their own right

b. The issue must be germane to the organization’s purpose

c. The claim/relief does not require individual members to participate. 

d. There must be indicia of membership on the part of the members which may include (1) voting for officers (2) eligibility to serve in the body and (3) financing its activities. 
iii. Is the timing right? 
1. Claims must be ripe, i.e., ready for litigation. A claim is not ripe if it rests upon “contingent future events that may not occur as anticipated or may not occur at all.”

2. Claims must not be moot—or too late to sue . If something happens that would make the court’s ruling null, such as a challenged law being repealed by the legislature, then the claim has been mooted. 

a. However, just because a defendant has ceased performing a complained of action doesn’t mean a claim regarding it is mooted. Examples->
i. Capable of repetition yet evading review
a. The injury must be of the type likely to happen to the plaintiff and the type of injury must be of limited duration.

b. Classic example is abortion/pregnancy cases. 

ii. Voluntary cessation (the defendant is free to return to the course of conduct at any time)

iii. Class actions (certified class actions can continue without the named plaintiff).
II. THE POWERS OF CONGRESS
A. Necessary and Proper Clause – Congress’s power to make laws “necessary and proper for carrying into execution” other federal powers. 
1. Congress has discretion to decide how to attain ends “in the manner most beneficial to the people”; if the end is legitimate and constitutional, all means that are adapted to that end and not prohibited are likewise constitutional. (M’Culloch v. Maryland.)
2. N&P Clause can provide authority to legislate about constitutional provisions outside of the explicit delegations to the federal government, such as the fugitive slave clause (Prigg v. PA.)
B. Commerce Clause – Congress’s Art I power to regulate interstate commerce.

1. Commerce is defined as “intercourse,” and includes both navigation and leisure travel.
2. The power is only limited by other constitutional provisions.
3. Can prohibit specific items from movement across state lines.
i. Based on health, morals or welfare
ii. Minimum wage/working hour rules can be a basis
iii. Tantamount to a “police power,” normally reserved to states.
4. Congress can regulate:
i. The channels of interstate commerce (the way things move, like railroads and highways); 
ii. The instrumentalities of interstate commerce (people/things moving); and
iii. Intrastate (local) activity that has a “substantial effect” on interstate commerce.
5. Regulated activity must be economic in nature (a factor analyzed the attenuation of the link between the regulated activity and interstate commerce). 
6. Cannot mandate/compel engagement in commerce.
7. If commerce clause inapplicable, consider tax/spend power. 
C. Spending Power 

1. Spending must support general welfare
i. But congress gets “substantial deference.”
2. Any conditions to receive funds must be unambiguous
3. Conditions must be related to a federal interest in national projects or programs
4. Cannot violate other constitutional provisions
5. Conditional funding cannot be coercive so that pressure turns into compulsion. 

D. Tax power
1. Federal taxes must be uniform throughout U.S.
2. Taxes can have regulatory purpose.
i. Which is not limited to the scope of other enumerated powers. Therefore:
1. Congress can tax things it can’t ordinarily regulate
2. Including inactivity.
3. Validity of the tax power doesn’t depend on something being called a “tax” (substance>form). 
4. Taxes are invalid if a penalty. A tax is deemed an actual penalty it is:
i. Based on “wrongfulness” of conduct, i.e.,

1. “Knowing/willful” conduct taxed while innocent activity isn’t.

ii. Dollar amount is excessive

iii. The tax is paid to a regulatory agency as opposed to the taxing entity.
III. EXECUTIVE AND SHARED POWERS
A. Treaty/Foreign Affairs Exec. Power:

1. Treaties
i. U.S. gov’t has authority to make treaties equal to all other nations, which is a power that can go beyond the specific grants of power in the Constitution
1. Congress may enact legislation “necessary and proper” to carry out treaty terms

2. Bill of Rights may be the only constraint on this power. 

ii. Executive power generally includes foreign affairs. 
iii. Self- vs. non self-executing treaties
1. A self-executing treaty is effective upon ratification (2/3 vote of approval by Senate). 
2. Non self-executing treaties require implementing legislation to be judicially enforceable. 

iv. If a treaty and statue conflict, whichever is last-in-time prevails (although a treaty must be self-executing to override the statute).

v. President can withdraw the U.S. from a treaty (common assumption; no case has addressed this).

vi. Executive agreements are legally equivalent to treaties

1. They bind the U.S. internationally
2. And preempt conflicting state law
2. Separation of Powers -- Youngstown (Jackson, J. concurring) (the three classifications of presidential executive orders):
i. President acts pursuant to congressional authorization
1. Height of legitimacy – article I and article II authority combined

2. There is a strong presumption that the action is legitimate

ii. President acts when congress is silent
1. President only has Article II authority 

2. “Zone of twilight” where congress has concurrent authority.

iii. President acts contrary to Congress
1. Article II authority minus Article I authority

2. The president is acting at the “lowest ebb” of authority
B. Administrative Law
1. Non-delegation doctrine: congress cannot delegate legislative, i.e., lawmaking, authority to administrative agencies. However, admin agencies can promulgate rules and regulations.

2. Valid rulemaking requires:

i. Statutory authority providing an intelligible principle for regulatory action (lenient standard)

ii. Administrative Procedure Act (APA) compliance

1. “Notice” and opportunity for “comment”
2. Publication in Fed. Register

3. Rules incorporated in Code of Fed. Regs

iii. Rules cannot be “arbitrary, capricious, or an abuse of discretion.”

3. Agency determinations get judicial deference if:
i. They are the result of a thorough investigation, well-reasoned, and persuasive

ii. They permissibly construe an unclear statute
C. Veto power
1. No line-item veto allowed. Vetoes are all-or-nothing (Clinton v. NY).

D. Appointments
1. President appoints principal officers and the Senate confirms by majority.
2. Power to appoint inferior officers may follow the same procedure or may be vested in the President / Department Heads / or Courts alone. 

i. Principal and inferior officers are distinguished by (1) the nature and extent of their duties; (2) who they answer to, i.e., how high up the chain they are; and (3) the tenure of the position.

ii. Officers are distinguished from employees in that they wield “significant authority” to create policy 

3. Congress cannot appoint executive officials.

E. Executive Privilege
1. Public papers and records of presidential discussion subject to claim of Executive Privilege
2. No sovereign immunity like that of monarchs

i. Cannot be sued for “official” acts, but not immune from other civil suits even while in office.

ii. May be compelled to comply with state & federal subpoenas

1. May only be criminally prosecuted after term ends

iii. Can be required to produce documents if there is a ”demonstrated, specific need”

iv. Private papers subject to regular discovery rules. 

IV. VERTICAL SEPARATION OF POWERS (STATE/FEDERAL)
A. Limits on State Taxation
1. States cannot tax U.S. Gov’t Institutions directly – the legal burden cannot fall directly on the U.S. Government.
2. But the final burden of the tax (i.e., source of the payment) can fall on the Fed. States therefore can tax government employees/retirees/contractors, etc., where the taxes are ultimately paid with federal funds, so long as the taxes are non-discriminatory, e.g., a state can levy the same income tax on all workers, federal or state, but couldn’t impose a higher tax on fed employees vs. workers in the private or state-public sectors.

B. Preemption of state law
1. Express preemption
i. Congress enacts legislation that bars state action or the executive promulgates regulations barring state action. 
ii. If the statute, treaty, executive agreement, or regulation includes language that indicates preemption, then express preemption applies.

2. Implied preemption
i. Field preemption
1. If a state law has more than an “incidental effect” on a domain belonging to the federal government, the state action is barred. 
a. These are areas where Congress has regulated heavily 

b. Examples include alien registration, nuclear safety, aircraft noise, tanker regulations, locomotive equipment regulation.


ii. Conflict preemption
1. The federal approach prevails if there is an actual conflict with state law, such that it is impossible to comply with both the federal and state rules.

iii. Obstacle preemption
1. The state action constitutes an obstacle to the achievement of federal goals. Ex. state law forcing litigants to go over additional procedure hurdles to file a 1983 claim in state court.

C. Anti-commandeering doctrine
1. Congress cannot force a state to legislate. 

2. Congress can’t force state executive officials to take certain action.

D. State sovereign immunity / 11th Amendment jurisprudence
1. Cannot sue your own state in federal court without its consent (Hans v. Louisiana).
i. Congress cannot allow suits in fed. court against states w/o their consent (Seminole Tribe v. Florida)

ii. Congress cannot use its Art. I power to abrogate a state’s sovereign immunity from suits in its own state courts (Alden v. Maine). 

2. So what can you do if a state violates federal law?

i. Sue the state with its consent

ii. Sue municipalities or state subdivisions

iii. Sue the officials executing the law in their personal capacity

iv. Federal suit authorized by the 14th amendment (violations of 14th amendment rights; due process/equal protection). 

E. Dormant commerce clause
1. Applies when the federal government has not legislated in a particular area (otherwise preemption principles would apply). 
2. States cannot be RUDE
i. Regulate out-of-state activity/transactions

ii. Unduly burden interstate commerce

iii. Directly regulate interstate commerce

iv. Engage in economic protectionism (i.e., discriminate against non-residents in a way not justified by legitimate police power concerns). 
3. States may EAT
i. Exercise traditional police powers if no undue burden on commerce or out-of-staters. 
1. State safety regulations must be “plainly essential,” if related to interstate commerce.
ii. Act as a “private” market participant if they are not regulating the market. 
iii. Tax (if certain requirements are met)

1. The activity needs to share a substantial nexus with the taxing state
2. The tax must be fairly apportioned.
3. The tax must not discriminate against interstate or foreign commerce

4. It must be fairly related to services provided by the state.

F. Article IV Privileges and Immunities Clause
1. The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.
i. Restrains states from discriminating against out-of-state citizens. 
2. Applies only to actual human residents (i.e., not corporations, other legal persons, or non-resident aliens) of the United States

3. Limited to set of “fundamental” rights including:

i. Right to travel/pass through state

ii. Right to reside in state

iii. Right to do business/work in state

iv. Right to buy/hold/sell property in state

v. Equal treatment of taxation by state

vi. Right to seek medical treatment in state.

4. Analysis:

i. Is a “fundamental right / privilege” at issue?

ii. Is the discrimination directed toward non-residents?

iii. Does the state have a “substantial reason” justifying the discrimination?

1. The non-residents would have to be the “source of evil” the state is trying to regulate.
5. Cannot be avoided by market participation doctrine. 

6. Actions by municipalities are state actions. 

V. 14th Amendment
A. History – Post-Civil War Amendment
1. The 13th Amendment, which banned slavery and involuntary servitude except as punishment for a crime in the United States / “any place subject to [U.S.] jurisdiction”

i. Applies to private a gov’t conduct equally and includes the “badges and incidents” of slavery, incl. private racial housing discriminator, for example. 

ii. Justified legislation against sex trafficking
B. Citizenship clause:
1. All persons born or naturalized in U.S. are citizens of the United States and the State where they reside.

C. States cannot abridge privileges or immunities of their citizens. But the Privileges or Immunities of U.S. citizens under the 14th Amendment includes only the following. The P or I clause does not extend the Bill of Rights to the States:

1. Right to peaceably assemble / petition for redress

2. Free access to seaports, sub-treasuries, land offices, and the courts

3. Right to demand care of federal gov’t while on high seas or abroad

4. The use of U.S. navigable waters

5. Availability of the writ of habeas corpus

D. State actor requirement for due process/equal protection violations. Also applies to 1st Amendment. 
1. If a private entity performs traditional state functions -> this is state action for 14th amendment purposes. Does not apply to private/charter schools. Example from Marsh v. Alabama is a “company town” – a “private” municipality (these are not so common anymore). 
2. State court enforcement of racial discrimination constitutes state action.

3. Joint/state private action that is concerted or symbiotic and results in deprivation of rights.

4. State endorsement of private conduct (
5. State action not found in these contexts:

1. Issuing liquor license to a discriminatory private club (i.e., can’t sue to stop the state from issuing the license). 

2. Privately-owned utility company cutting off service

3. Private schools. 

ii. 2 Part State Action test:
1. Is the deprivation caused by exercising right or privilege created by state, or rule of conduct imposed by it?

2. Is party charged with deprivation fairly said to be state actor?

E. 14th Amendment due process clause
1. Incorporation of Bill of Rights against the states.
i. At this stage, the majority of the Bill of Rights has been incorporated against the states. 
ii. Exceptions are the right to a grand jury, certain 7th amendment rights applicable to civil procedure, and the third amendment freedom from quartering of soldiers (currently circuit split on this). 

iii. 9th and 10th Amendments should not be discussed in terms of incorporation, they are instructions to interpret the constitution and reservations of powers to the states/people respectively. 

2. Procedural due process – situational
i. Covers property rights, deprivation of life and liberty generally governed by rules and law of criminal procedure.
ii. Core components
1. Notice
2. Opportunity to be heard
3. Neutral decision maker
iii. Mathews balancing test
1. Private interest affected

2. Risk of erroneous deprivation/probable value of additional safeguards

3. Gov’t interest/fiscal and administrative burden of additional procedures. 
F. Equal protection of the law.
1. Applies to all, including non-citizens.

2. Discriminatory application of a facially neutral law is unconstitutional.

3. Separate but equal inherently unequal. 

4. Fundamental rights not enumerated—right to privacy; right to marriage.

5. Three tiers of scrutiny (5th amendment due process violation or 14th amendment equal protection violation)
i. STRICT (gov’t burden)
1. Suspect classification upheld only if->
a. Suspect categories are: Race + religion

b. Nationality/alienage if a State (as opposed to Fed) action is at issue

2. Law is narrowly tailored

3. To achieve compelling state interest

ii. INTERMEDIATE (gov’t burden)

1. Quasi suspect classification upheld if

a. Gender/Legitimacy

2. Law is substantially related

3. To important state interest

iii. RATIONAL BASIS (challenger burden)

1. Non-suspect classification upheld UNLESS

a. All other classifications.

2. Law is not reasonably related to accomplish

3. Any legitimate state interest

6. 5th amendment due process | 14th amendment equal protection clauses produce same result for federal/state gov’t respectively.

G. Affirmative action
1. Racial classification laws get strict scrutiny whether intended to help or hurt. 

2. Quotas likely unconstitutional; considering race as one of multiple “factors” in a holistic manner likely constitutional.

H. Substantive due process scrutiny:
1. Substantive due process as guaranteed by the 5th and 14th Amendments protects against government interference with certain specified fundamental rights.

i. During the Lochner era, the idea of substantive due process was used to protect certain so-called “economic” rights.

ii. While the court no longer recognizes a fundamental “freedom of contract” right as recognized in Lochner and other such decisions, substantive due process rights are asserted today in the context of other fundamental rights, notably in abortion and sexuality contexts.

1. The striking down of an anti-miscegenation statute in Loving v. Virginia could have been justified under substantive due process or equal protection grounds. 

2. STRICT Scrutiny applied when fundamental rights are at issue:

i. 1st and 5th amendments

ii. Voting

iii. Privacy

iv. Family relations

v. Domestic travel/residency

3. Rational basis scrutiny

i. Economic rights

