· Constitutional Reasoning
· 6 Methods
· Text
· Extracting the meaning of rules by analyzing the precise text of the C
· What does the text say? What is the usual meaning of that language? How does the text compare to other textual uses in the C?
· Precedent
· How have previous courts resolved an analogous case?
· Structure
· Does it make sense that it is this government to regulate rather than State or a different branch?
· Think Federalism and Separation of Powers
· Federalism: federal power should be interpreted in a way that preserves state power and sovereignty
· Sep of Powers: courts should be deferential to legislature about economic issues
· Courts should have more to say regarding enumerated and individual rights
· BUT don't overstep their own powers
· History
· Analysis of the circumstances surrounding cases
· Tradition arguments
· We always have done this, so should continue, or
· We never have done this, so it's not fundamental to our nation
· What did the framers have in mind?
· More energetic government
· Separation of powers to avoid tyranny
· Continuing role of state sovereignty
· Any relevant legislative history?
· Laws made pursuant to the C over time may show how it has been understood
· Consequences 
· Does this seem like a good law? Which interpretation will produce the best consequences?
· Any good consequences argument will involve:
· Prediction: if we rule X, then Y and Z will occur
· Evaluation: Y and Z are good/bad
· Values
· What do we care about? What basic social values does the C reflect as national priorities? 
· Try to decide cases consistent with those values
· Judicial Review
· The power of judges to review statutes and executive actions to decide if they are Constitutional
· This declares the meaning of the Constitution for all
· Judicial Approaches to legislation:
· Skeptical
· Court follows its independent view of a law's constitutionality, regardless of other branches' opinions
· Strict Construction
· The argument that the federal government's enumerated powers should be interpreted narrowly
· "Strong" judicial review
· Deferential
· Court will ordinarily defer to constitutional judgement of other branches
· "McCulloch Approach"
· "weak" judicial review
· "We must never forget it is a constitution we are expounding"
· Use when determining the scope of federal enumerated powers
· Levels of Scrutiny:
· Rational Basis
· Presumes laws are constitutional unless proven otherwise
· Requires only "plausible" reasons for legislative actions
· Rational ≈ reasonable
· Used when:
· Unequal distribution of non-fundamental rights
· Other classifications
· Most common
· Requires:
· Legitimate government interest
· Reasonable relationship between the law and that interest
· Deference to legislature
· U.S. v. Carolene Products (1933) [Justice Stone]
· Congress criminalized filled milk via the commerce clause
· Prohibiting sale of non-nutritious product is rationally related to the goal of preventing fraud & injury to the public 
· U.S. Department of Ag. v. Moreno (1973) [see EP Section Below]
· San Antonio School District v. Rodriguez (1973) [see EP Section Below]
· City of Cleburne v. Cleburne Living Center (1985) [see EP Section Below]
· City of Dallas v. Stanglin (1989) [see EP Section Below]
· Heightened Scrutiny
· Laws must further important governmental purposes and use means that further those purposes without imposing unacceptable side affects
· U.S. v. Carolene Products (1933) [Justice Stone]
· Footnote 4: the presumption of constitutionality (deferential approach) might not apply in cases involving:
· Legislation that appears on its face to be within a specific prohibition of the C
· Legislation which restricts those political processes which can ordinarily be expected to bring about the repeal of undesirable legislation
· E.g. voting rights, rights re: dissemination of info, interferences with political orgs, prohibition of peaceable assembly
· Statutes directed at particular religious or racial minorities; prejudice against discrete and insular minorities 
· Fundamental Rights
· Deciding if heightened scrutiny is triggered by a class:
· Conduct v. status
· What you do not who you are
· History of subordination
· Political powerlessness
· Visibility & isolation
· "discrete" group: easily identifiable
· "insular" group: separated from mainstream society
· Stereotypes
· Likelihood of valid justifications
· Intermediate Scrutiny 
· Used when:
· Quasi-suspect classifications
· Sex
· Birth outside marriage
· Requires:
· Important government interest
· Substantial relationship between the law and that interest
· U.S. v. Virginia (1996) [Justice Ginsburg]
· VMI's male-only policy failed to live up to intermediate scrutiny because the government objectives of state diversity of educational approaches & educational opportunities have no substantial relationship to a female-exclusive policy.  The argument was circular that allowing women would eliminate the educational benefits of not having women
· Strict Scrutiny
· Used when: 
· Unequal distribution of fundamental rights and/or
· Suspect classifications
· Race
· National origin (not nationality/citizenship) (outside of immigration laws)
· Requires:
· Compelling government interest
· Narrow tailoring to further that interest
· Korematsu v. U.S. (1944) [Justice Black]
· Japanese exclusion (not internment) was okay 
· Strict scrutiny applied: the law was possible under Congress' war power + the grave wartime danger = legitimate government purpose to discriminate
· Johnson v. California (2005) [Justice O'Connor]
· CA Dep of Corrections had policy of separating inmates by race during their holding periods upon transfer in order to "prevent violence caused by racial gangs"
· Racial classifications must be analyzed with strict scrutiny
· Rejected argument that Turner (MO prisoners' marriage and correspondence restrictions found unC using scrutiny that required reasonable relation to legitimate penological interests) precedent applied here, because Turner wasn't about race at all & race requires strict scrutiny
· 
	· Features Commonly Seen in Rational Basis Cases
	· Features Commonly Seen in Heightened Scrutiny Cases

	· Court adopts general posture of deference to the government
	· Court adopts general posture of skepticism toward the government

	· Presumes laws like the challenged law are constitutional
	· Presumes laws like the challenged law are unconstitutional

	· Accepts at face value the description of government interests offered by the government's attorneys during litigation
	· Seeks to determine the government's true purposes for enacting law through evidence in the record

	· Hypothesizes potentially legitimate government interests for the law not evident from its face or its legislative history
	· Unlikely to hypothesize government interests as a way to salvage a challenged law

	· Considers only the rationality of the governmental justification, without regard to the burden imposed on the individual
	· Court contrasts the government's interest with the burden imposed on the individual

	· Does not consider less discriminatory alternatives
	· Requires the government to use less discriminatory alternatives

	· Highly tolerant of over/under-inclusiveness
	· Troubled by under/over-inclusiveness

	· Does not require much proof that the challenged law will actually work
	· Carefully considers whether the challenges law will accomplish its stated purpose

	· Court is not concerned with the social messages conveyed by the law
	· Objects to laws that reinforce invidious stereotypes

	· Emphasizes separation of powers, federalism, and the value of legislative experimentation and change
	· Emphasizes supremacy of constitutional rights, the structural importance of judicial review, and the value of eternal principles

	· Court says it is not using heightened scrutiny
	· Court says it is not using rational basis test

	· Court uses words like "deference," "reasonableness," and "rationality"
	· Uses words like "strict," "stringent," and "heavy burden"


· Disparate Impact
· Disparate treatment: inequality on the face of the law ("facial classifications")
· Disparate impact: inequality as a result of a facially fair law ("non-facial classifications")
· Which determines scrutiny?
· Washington v. Davis (1976) [Justice White]
· DC police department's use of qualifying exam that resulted in many fewer Black people passing does not violate EP because disparate impact, standing alone, does not trigger strict scrutiny, and the test was rationally related to the goal of having employees with comms skills
· Title VII does protect against disparate impact
· Arlington Heights
· "When there is proof that a discriminatory purpose has been a motivating factor in a legislature's decision, this judicial deference is no longer justified"
· Factors (non-exhaustive) to determine if there's discriminatory purpose:
· Clear pattern of impact 
· Rare, like Yick Wo
· Historical background
· Procedural irregularities
· Substantive irregularities
· Legislative history
· Personal Admin of Mass. v. Feeney (1979)
· Discriminatory purpose implies discrimination was the decisionmaker for enacting the law
· i.e. the law was passed because of discrimination, not in spite of it.
· Law that preferred veterans for employment despite 98% of veteran being men did not trigger strict scrutiny because the law was passed in spite of this disparate impact, not because of it
· Palmer v. Thompson
· Discriminatory purpose without disparate treatment or impact doesn't violate equal protection
· [image: ] Racially disparate impact + something more = suspect class & heightened scrutiny
· Something more:
· Statute (e.g. Title VII)
· Discriminatory Purpose
· Misc. Cases
· Hirabayashi v. U.S. (1943) 
· Racial classifications are usually irrelevant & therefore prohibited, but wartime afforded the government a rational basis for the discrimination re: curfew orders for Japanese
· Sources of Government Power
· For a government action to be constitutional, there must be a source of power authorizing that type of action
· And the power must not be exercised in a way that violates limits on those powers:
· Constitutional structural limits
· Supremacy
· Federalism
· Separation of Powers
· Individual Rights limits
· Equality
· Fairness
· Freedom
· States' Power
· Sovereign powers
· Incl. police powers
· The power to enact laws for the health, safety, welfare, and morals of the community
· States have the power as sovereigns to enact whatever laws they want
· Federal Government's Powers
· Enumerated powers
· Cannot enact laws outside of the powers enumerated
· Commerce Clause
· Art 1, §8, cl. 1: "Congress shall have the power... To regulate commerce with foreign nations, and among the several States and with the Indian Tribes"
· Cross-border transactions
· Congress may regulate goods and services that cross state borders
· Regulation can mean complete bans
· The thing regulated must be an activity not inactivity
· NFIB v. Sebelius (2012) [Chief Justice Roberts (mostly)]
· The Obamacare individual mandate is not within the Commerce power because it is regulating non-activity & allowing this would substantially expand federal authority
· Gibbons v. Ogden (1824) [Chief Justice Marshall]
· Gibbons was allowed to use his federal license to travel with his steamboat from NJ to NY despite Odgen's legal steamboat monopoly in NY because the commerce clause allows federal regulation of commercial activities within states if they affect other states
· Reno v. Condon (2000) [Chief Justice Rehnquist]
· DPPA regulating the disclosure of personal information contained by the DMV (which states otherwise often sell) is constitutional because it falls within the Commerce clause and because it regulates state activities, it does not seek to control or influence the states to regulate their own citizens (commandeering).
· Infrastructure for cross-border transactions
· E.g. bridges, railroads, canals, etc.
· These necessarily lie within States
· Federal laws are allowed that are designed to ensure the economic viability of IC
· In-State activity with substantial effect on IC
· Historically controversial
· Internal transactions that do affect other states, or that do interfere with the federal government's ability to pursue its economic goals, may be regulated under the commerce clause
· Transactions, in the aggregate
· U.S. v. Morrison (2000) [Chief Justice Rehnquist]
· Ordinary criminal behavior that isn't economic or commercial shouldn't be aggregated to learn its effects on IC
· The section in VAWA providing a federal private right of action for survivors is unconstitutional; activity regulated under IC should be some sort of economic endeavor
· Wickard v. Filburn (1942) [Justice Jackson]
· [image: ] Congress may regulate local activity if that activity exerts a substantial economic effect on interstate commerce
· Activity that, in the aggregate, would have substantial effect 
· Filburn in violation of federal Act when he grew twice the acreage of wheat he was allowed.  He argued this extra production was for his own family/livestock, not for market, but because it still affected interstate commerce (the amount of wheat in the market), Congress could still regulate
· Gonzales v. Raich (2005) 
· CA cannabis growers challenged the federal law making growers illegal b/c this was truly 'local' activity
· Court said it was indistinguishable from Wickard v. Filburn: noncommercial intrastate activity can be regulated if it would otherwise undercut that commodity's interstate market regulation
· This was decided as within Congress' IC power, not based on individual rights
· Sometimes viewed as a use of the N&P clause
· Sometimes, but not most often, used to explain both B&C of Commerce Clause
· U.S. v. Lopez (1995) [Rehnquist]
· [image: ] Congress cannot make it a federal offense to possess a firearm in a school zone because it doesn't regulate commercial activity
· While no regulation of guns around schools could lead to effects on IC, the link between the activity of possessing a firearm and IC is attenuated (it's a stretch)
· Dissenters worried about majority's reliance on bad law like E.C. Knight
· Heart of Atlanta Motel v. U.S. (1964) [Justice Clark; unanimous]
· Motel, situated along interstate with mostly out-of-state guests, denied service to African Americans; sued claiming the civil rights act was an unconstitutional violation of due process
· Local commerce with substantial relationship to interstate commerce can be regulated by congress
· U.S. v. Carolene Products (1933) [Justice Stone]
· Regulating commerce extends to prohibition of shipments of such commerce .˙. Prohibiting the sale of filled milk was allowed under the commerce clause
· See Lochner Era section for:
· U.S. v. EC Knight
· Hammer v. Dagenhart
· Taxing Clause
· Art I §8 cl. 1: Congress has the power to lay and collect taxes, duties, imposts, and excises to pay the debts and to provide for the common defense and general welfare of the U.S.
· But what is a tax?
· Courts will not rule on the wisdom of 
· Congress' decision to impose a tax or 
· The chosen tax rate
· AKA courts will use deferential approach
· To be a tax, the law must 
· Raise "some revenue" and
· Not be a punishment or penalty
· If it is a tax, the government can impose it.  If it is a penalty masked as a tax, it is not allowed under this power
· Tax: Goal is to raise revenue
· Proportional to amount or value of the things taxed
· A tax-like amount
· Owed even if taxed activity is performed without scienter
· Codified and enforced like other taxes
· Little coercive purpose or effect
· Uses words like "tax"
· Penalty: Goal is to punish misconduct
· Not proportional to amount or value of the things taxed
· Punitive amount
· Owed only if taxed activity is performed with scienter
· Codified and enforced differently than other tax codes
· Coercive purpose or effect
· Uses words like "penalty" or "fine
· These are not exhaustive rules; just factors to consider
· Bailey v. Drexel Furniture (1922) [Justice Taft]
· Congress' supposed "tax" on businesses employing child labor because it operated as a penalty rather than a tax, and therefore was outside of congress' power 
· Paying money b/c you did a bad thing = penalty/fine, not a tax
· Scienter (here, the statute required knowledge) is an indication of a penalty rather than a tax
· U.S. v. Kahriger (1953) [Justice Reed]
· A tax on businesses accepting wagers is a valid exercise of the taxing power because a tax isn't invalid because it deters an activity taxed; penalty provisions (none of which were present here) in tax statutes concerning the activity itself are not allowed
·  NFIB v. Sebelius (2012) [Chief Justice Roberts (mostly)]
· The Obamacare individual mandate requiring people to buy insurance or pay $700 in annual taxes operates as a tax and is therefore valid
· A federal tax must be:
· Uniform throughout the US
· Be proportional to state population
· If it is a direct tax
· Cases
· Sonzinsky v. U.S.
· Pollock v. Famers' Loan & Trust Co. (?)
· Spending Clause
· Art I, §8, cl 1: "Congress shall have the power to pay the debts and provide for the common defense and general welfare of the U.S."
· Courts will not rule on Congress' decision to spend money
· Congress may impose conditions on state recipients of federal funds where:
· The spending program is in pursuit of the general welfare
· Courts defer to the legislature here
· The conditions are expressed unambiguously
· The conditions are related to the purpose of the federal program
· The conditions do not require the recipient to violate the C
· The overall bargain must not be coercive upon the recipient
· Cases
· South Dakota v. Dole(Sec of Transport) (1987) [Chief Justice Rehnquist]
· Withholding 5% of highway funds otherwise available from states in which people <21 can buy alcohol is a valid exercise of Congress' spending power because it relates to highway safety and is not so much of a withholding as to be coercive
· NFIB v. Sebelius (2012) [Chief Justice Roberts (mostly)]
· Medicaid expansion in Obamacare requiring the states to expand their programs is an invalid use of the spending clause & therefore unconstitutional b/c the $ revoked from the original medicaid deal is so great (10% of state's income) as to be coercive.
· Necessary & Proper Clause
· Art I, §8, cl. 18: "Congress shall have the power... To make all laws which shall be necessary and proper for the carrying into execution the foregoing powers; and all other powers vested by this C in the government of the U.S. or in any department or officer thereof"
· Identify a power of the federal government
· The N&P Clause authorizes enactment of laws for carrying into execution powers indicated elsewhere in the C
· 'Foregoing Powers' from Art I, §8
· 'Other Powers' vested in Congress
· Found in C, but not in Art I, §8
· Must be enumerated somewhere in the text
· 'Other Powers' vested in federal departments and officers
· E.g. regulating the judicial system (number of SC judges; federal court operations)
· E.g. FOIA (regulates exec. agencies)
· Can be limited by structural separation of powers argument
· Determine if the means chosen by the statute are 'rationally related' to the implementation of that power
· Need not be indispensable or inevitable, but rather "convenient or useful"
· Rational & reasonable with deference to the legislature
· Cases
· McCulloch v. Maryland (1819) [Chief Justice Marshall]
· Congress has the power to incorporate a national bank b/c multiple enumerated powers relate to collecting and spending money.  This combined with the N&P clause = power to create bank 
· "We must never forget this is a constitution we're expounding"
· "Let the end be legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consists with the letter and spirit of the Constitution, are constitutional"
· U.S. v. Comstock (2010) [Justice Breyer]
· A federal statute authorizing the DoJ to detain mentally ill, sexually dangerous federal prisoners beyond their release date was found to be constitutional under the N&P clause, stemming from the commerce clause (e.g. regulating child porn).
· Detained in civil commitment, which ≠ criminal sentence
· NFIB v. Sebelius (2012) [Chief Justice Roberts (mostly)]
· N&P gives Congress broad deference, but laws that undermine the C's structure are not proper
· Civil Rights Enforcement Clauses 
· Vocab
· Political rights: those that give a citizen some measure of control over the government
· [19th century] civil rights: those that allow a citizen to function effectively within a civil society
· [Modern] civil rights: rights to be free from unlawful discrimination
· Congress has enumerated power to enact "appropriate legislation" to enforce the individual rights announced in the 13, 14, 15, 19, 24, & 26As
· 13A abolished slavery
· The Civil Rights Cases (1883) [Justice Bradley]
· Race discrimination ≠ slavery and therefore can't be regulated under 13A
· The power is subject to (at least) these limitations
· Except for the 13A, federal statutes to enforce the Civil Rights Amendments must remedy state action, not private action
· The Civil Rights Cases (1883) [Justice Bradley]
· Congress enacted a public accommodations law in 1875 that forbade race as a basis to deny service; in these 5 consolidated cases, private actors running public businesses discriminated against customers based on race
· The court concluded that Congress didn't have the power under 14A to enact the law because 14A limits STATES' abilities to deprive ppl of due process/ EP
· Under §5 of 14A, federal statutes must be congruent and proportional remedies to state actions that the SC would agree violates §1 of 14A
· §1
· Birthright citizenship
· Due process
· Equal protection
· §5
· Congress has the power to enforce
· Strauder v. West Virginia (1879) [Justice Strong]
· Black former slave murdered his wife & was tried in front of an all-white jury b/c WV didn't allow Black people on juries.  The court also refused to remove the case to federal court based on a removal statute
· A jury of solely one race is not okay if other races are excluded by law; 14A doesn't allow it
· The case should have been allowed to be removed to federal court b/c 14A §5 gave congress the power to enact the removal statute
· Under §2 of 15A, federal statutes must be rationally related to the goal of securing equal voting rights without regard to race
· Cases
· Heart of Atlanta Motel v. U.S. (1964) [Justice Clark; unanimous]
· Relied on commerce clause, not 14A because precedent in this area requires State action
· Lochner Era (now bad law)
· Considered 5A and 14A 'liberty' cases
· Invalidated. Important economic legislation enacted by Congress and state legislatures making it difficult for the government to regulate business practices
· Viewed 'liberty' as the freedom to contract
· At the time, police power was over public health, safety, welfare, and morals (narrowly)
· Freedom to enter Ks was, during this era, seen as an individual liberty untouchable by the police power
· Lochner Era Cases/timeline
· U.S. v. E.C. Knight Co. (1895) 
· Congress couldn't prevent a sugar monopoly by regulating its manufacturing because it was not within commerce powers: manufacturing ≠ commerce. 
· Regulating monopolies was traditionally a state police power and under 10A was reserved for the states
· Jacobson v. Masachusetts (1905) [Justice Harlan]
· Relevant b/c cited in both Lochner and Buck
· MA law requiring all citizens to get vaccinated or pay $5 is not a violation of the C; it is within the police power of the state to protect public health
· Lochner v. New York (1905) [Justice Pekham]
· A NY law limiting bake shop workers' hours to 60/week was found unC because it wasn't reasonably related to "public health," and violated owners' and workers' rights to freedom of contract
· Buchanan v. Warley (1917)
· KT ordinance that ppl can only move to a block w/ majority residents the same race as them was struck down-- but not for EP.  Instead, the court saw it as an interference with the ability to sell one's property to whomever they choose and therefore not within police power
· Hammer v. Dagenhart (1918) [Justice Day]
· Production of articles does not fall under the commerce power, but rather under 10A (left for the states), so a federal law banning shipment/delivery of products manufactured by child labor was unC as it was intended to be a child labor law, not an IC law
· Bailey v. Drexel Furniture Co. (see above in Taxing power section)
· Buck v. Bell (1927) [Justice Holmes]
· Order to involuntarily sterilize π (considered "feeble-minded") was upheld as consistent with due process because of the "careful considerations" taken by doctors to choose to sterilize
· And consistent with EP because the law "does what it can;' only feeble-minded in institutions will be sterilized, but it's not possible to find and sterilize all those who could be
· The New Deal Revolution & the reversal of Lochner after President Roosevelt threatened court-packing to dilute votes of older more conservative members
· West Coast Hotel v. Parrish (1937) [Chief Justice Hughes]
· Reversed Adkins
· Minimum wage laws are a valid use of state police powers, in this case, to help protect women from exploitation (Parrish sued WCH for backpay for the money she should have made had the co. been paying her Washington's minimum wage)
· [image: ] 14A "liberty" "implies the absence of arbitrary restraint, not immunity from reasonable regulations"
· U.S. v. Darby (1941) [Justice Stone]
· Congress passed an Act setting a minimum wage and maximum labor hours, but Darby (who sold wood from his lumber mill in & out of his state) violated the Act & challenged its constitutionality
· While manufacture ≠ IC, the shipment of manufactured goods is IC; the purpose behind legislation does not affect whether it is allowed via an enumerated power
· Conclusion: Dagenhart overruled; the commerce clause allows congress to choose the means by which products for IC are produced
· Wickard v. Filburn (1942) (see above in commerce clause section)
· Fugitive Slave Clause
· Prigg v. Pennsylvania (see below in Individual Rights)
· Structural Limits on Government Powers
· Structural limits forbid an action by one level or branch of government in order to protect the role of another
· Supremacy
· Federalism
· Separation of powers
· Asks the question: who decides?
· Limits on States
·  Supremacy 
· Art VI §2:The C, federal laws and treaties = the supreme law of the land
· These then act as a structural limit on the powers of state governments
· [image: ] The tricky part is whether the state law conflicts or not
· Preemption
· Federal law (not the C) supersedes inconsistent state laws
· General rules
· When in doubt, assume there's no preemption
· Courts should assume that the historic police powers of states are not superseded unless that was the clear and manifest purpose of Congress
· Is there a constitutionally valid federal statute?
· Is there a conflicting state statute?
· Is it the clear and manifest purpose of Congress to preempt?
· Express Preemption
· Congress includes language about preemption in the text of a statute
· "preemption clause"
· express language indicating that states may not enact such statutes  
· "Non-preemption clause" or "savings clause" 
· language indicating state legislation in the same are of law is "saved" and still allowed
· Implied Preemption
· State law allegedly conflicts with a federal statute & there's no express preemption clause 
· a court must determine whether the statute implies that certain state laws should be preempted (using the usual methods of reasoning)
· Preemption, where not express, should not be found lightly. 
· "In preemption analysis, courts should assume that the historic police powers of the states are not superseded unless that was the clear and manifest purpose of congress." -USC
· Implied conflict preemption
· Impossibility preemption
· Protects individuals in situations where it is physically or legally impossible to follow both state and federal law
· A state law that requires a person to do something that federal law forbids
· Regulating lawful activities in different ways that create impossible demands on persons engaged in the activity
· No impossibility exists if one law sets a minimum or maximum standards that differs from, but overlaps with, a different standard in the other law (think minimum wage)
· E.g. federal statute "cigarette containers must have warning label" vs. state statute "cigarette containers may not have warning labels"
· Obstacle preemption (most common)
· Protects the federal government's supreme power over states
· Occurs when state law acts as an obstacle to, or undercuts the effect of, federal law
· E.g. federal statute "cigarette containers must have warning label" vs. state statute "cigarette containers must have message to disregard federal warning"
· To decide whether a state law creates an obstacle to federal law, a court must consider two questions, both of which involve subjective judgment: 
· What did congress whish to accomplish by enacting the federal statute? 
· (a law may have more than one purpose)
· Will the state law, as a practical matter, undermine or impede the federal purpose(s)?
· McCulloch v. Maryland (1819) [Chief Justice Marshall]
· A state cannot tax a national bank because they can not "retard, impede, or burden" the ability of Congress to carry out its otherwise constitutional policy decisions.
· Implied Field preemption
· If Congress chooses to "occupy a field" there can be no state or local laws on the subject.
· 2-part test:
· Has Congress implied an intention to occupy the field to the exclusion of all other laws?
· E.g. federal aviation statutes
· Does the state law fall within the occupied field?
· Courts are reluctant to find field preemption absent Congress's expressly saying so b/c it has sweeping effects on federalism
· Therefore this is quite rare to find IRL
· Cases
· Gibbons v. Ogden (1824) [Chief Justice Marshall]
· Federal statutes regulating steamboat licensing are supreme to state statutes doing the same
· Kansas v. Garcia (2020) [Justice Alito]
· Kansas law makes engaging in fraud to obtain a benefit a crime; ∆s were non-USCs convicted for using other's SSNs to work in the US w/o authorization
· Immigration & Reform Act (federal) restricts the use of I-9 info for prosecutions
· Express preemption b/c of IRA I-9 restriction? No, the false info was used in w-4 and K-4 docs as well
· Implied preemption? 
· Field: Court defined the field as "employment verification" and said it isn't exclusive to the US gov't right now; fraud in w-4/k-4 forms doesn't fall under the immigration regulation field
· Dissent says there's implied preemption over a narrower field: policing fraud committed to demonstrate federal work authorization
· Obstacle: a slight overlap with fraud crimes between federal and state govt ≠ obstacle; federal law criminalizes fraudulent w-4s which is in line with the challenged state law
· Dormant Commerce Clause Doctrine
· The C supersedes state laws that impede interstate commerce
· Cases
· Gibbons v. Ogden
· Hunt v. Washington State Apple Advertising Commission (?)
· City of Philadelphia v. New Jersey (?) 
· Limits on Federal Government
· Federalism
· Federalism definition: powers or prerogatives of states limit the ability of the federal government to enact laws using its enumerated powers
· There is no federalism clause; instead its principles are deduced from C structure, history, and judicial attitudes re: values and consequences
· A system where national and local governments exercise sovereignty over the same territory
· A structural limitation on the national government that prevents it from taking actions that would imperil the sovereignty of the states
· 10th Amendment
· All powers not delegated to the U.S. by the C go to the states or to the people
· States aren't limited by enumerated powers
· Does not mean that powers reserved for the states can override duly-enacted federal laws though
· [image: ] i.e. the tenth amendment does not limit federal power
· U.S. v. Carolene Products (1933) [Justice Stone]
· Just because statute against filled milk falls under the health/safety of the public doesn't mean it isn't also encompassed by the Commerce power and therefore regulatable by Congress
· See Lochner Era Section 
· U.S. v. Darby
· U.S. v. E.C. Knight
· Hammer v. Dagenhart
· Commandeering
· The rule against commandeering: the federal government is not allowed to require states to implement federal regulatory programs, even if the federal government would have enumerated power to enact them directly
· E.g. can't force a state employee to deliver mail for the federal government
· Forbids federal laws requiring states to implement federal programs against their will
· Not every law that affects state government's operation is commandeering
· Environmental regulations, minimum wage, etc. are okay
· Federal govt. must command state governments to 'enact' or 'administer' a regulatory program that the federal government could enact or administer itself
· Rules & Examples
· Directly compelling states to enact a certain law as a means of regulating
· New York v. U.S. (1992)
· Congress said any state who failed to enact low-level radioactive waste treatment laws would become the owner of the low-level radioactive waste
· Supreme Court said this law was unconstitutional because "Congress may not simply commandeer the legislative process of the states"
· Where the modern rule against commandeering originates
· Directly compelling states to take action to administer a regulatory program
· Printz v. U.S. (1997) [Justice Scalia]
· The Brady Handgun Violence Prevention Act was unconstitutional because it commanded state and local law enforcement officers to conduct background checks on prospective handgun purchasers, an action on behalf of the AG (federal government)
· "The Federal government may not compel the States to enact or administer a federal regulatory program."
· Directly regulating a state
· You can regulate a state, but you can't tell them what to regulate
· Reno v. Condon (2000) [Chief Justice Rehnquist]
· DPPA regulating the disclosure of personal information contained by the DMV (which states otherwise often sell) is constitutional because it falls within the Commerce clause and because it regulates state activities, it does not seek to control or influence the states to regulate their own citizens.
· Separation of Powers
· Actions constitutional for 1 branch may be unconstitutional for another
· General standard rather than a precise legal rule; use the Kickstarter only as a guideline
· Text
· Does the C's text explicitly or impliedly assign this function exclusively to a single branch?
· Usually only sets the backdrop because text is not always sufficiently defined, so an action could be interpreted to fall under multiple branches' powers.  
· Argue that if power is granted to one branch, it's likely that it is exclusively for that branch
· Vesting Clauses:
· Art I §1: legislative
· All legislative powers herein granted shall be vested in a Congress of the US which shall consist of a Senate and a House of Representatives
· Art II §1: executive
· The executive power shall be vested in a President of the U.S.A.
· Art III §1 (& Art. I §8 cl. 9): Judicial
· The Judicial power of the U.S. shall be vested in one supreme court and in such inferior courts as the Congress may from time to time ordain and establish
· The C doesn't tell us much about each of these powers
· Structure
· Would it be inconsistent with the C's structure to uphold this branch's action? Consider:
· Is a branch seeking to act outside its usual areas of responsibility?
· "Arrogation of powers"
· Where text controls, it's easy to detect arrogation
· Will the challenged action of one branch interfere with the ability of other branches to act in their usual areas of responsibility?
· May act in usual areas of responsibility but in ways that hinder other branches in their usual areas 
· Ex. Judicial branch issues a subpoena of the president, potentially interfering with his Executive powers
· Does one branch have a greater institutional competence for this type of action?
· Which branch can most effectively perform the contested function?
· E.g. better for legislature than a judge or president to determine a speed limit because legislature are a large diverse body with access to investigative information
· Text & Structure arguments dominate this field
· Other Methods
· Consider other methods of constitutional reasoning, including precedent, history, consequences & values
· Consequences & values relate to structure
· Tension between: 
· Judicial & Legislative
· When judicial branch and congress are in dispute determining if a law is constitutional
· E.g. Marbury v. Madison
· Legislative & Executive
· Tensions between Executive and Legislative can be resolved by neutral Judicial branch
· Congress can pass laws governing the executive (like FOIA)
· Congress can make laws to carry into execution "power vested by the C in any department or officer thereof"
· Subpoenas of the president's personal info by Congress
· Trump v. Mazars USA, LLP (2020) [Chief Justice Roberts]
· In assessing whether subpoenas directed at the President's personal information is 'related to, and in furtherance of, a legitimate task of the Congress," courts must perform a careful analysis that takes adequate account of the separation of powers principles at stake, including both the significant legislative interests of Congress and the unique position of the President.
· Courts should carefully assess whether the asserted legislative purpose warrants the significant step of involving the President and his papers
· Insist on a subpoena no broader than reasonably necessary to support Congress' legislative objective
· Be attentive to the nature of the evidence offered by Congress to establish that a subpoena advances a valid legislative purpose
· The more detailed the better
· Assess the burdens imposed on the President by the subpoena
· Other considerations may be pertinent as well
· Executive & Judicial
· Issues with interference: when courts are doing what they normally do and they have competence to do, it may sometimes make it more difficult for the president to do the things he has the power to do
· Executive Immunity for criminal subpoenas
· U.S. v. Nixon (1974)
· "Neither the doctrine of separation of powers, nor the need for confidentiality of high-level communications, without more, can sustain an absolute unqualified presidential privilege of immunity from judicial process under all circumstances."
· No absolute privilege exists to keep materials from federal criminal subpoena
· Trump v. Vance (2020) [Chief Justice Roberts]
· Court unanimously agreed that there's no absolute immunity against state-issued criminal subpoenas
· No heightened need requirement for state-issued criminal subpoenas either
· Immunity for (un)official conduct
· Nixon v. Fitzgerald (1982)
· The president gets absolute immunity from civil suits for damages arising out of conduct in office, so he was immune in a suit alleging 1A retaliation case brought by former Air Force analyst who made public allegations of wasteful spending
· Clinton v. Jones (1997)
· Civil suit could move forward alleging sexual harassment by Pres Clinton because there's no immunity for unofficial conduct
· Individual Rights Limits on Government Power
· Types of Individual Rights
· Freedom: allow people to do what they want
· E.g. 1A, 2A, 13A
· "Substantive Due Process"
· Equality: treat people similarly to each other
· E.g. voting rights amendments
· Fairness: government must conduct its business honorably
· The rule of law
· 4A, 5A, 6A
· "Procedural Due Process"
· Equality Rights: Equal Protection Clause
· Courts will give careful scrutiny to laws that rely on suspicious forms of inequality, but show deference to the government's choices when they involve inequality considered innocuous (see Scrutiny section)
· Bolling v. Sharp (1954) 
· 14A EP repercussions limited to STATE actions
A. Identify the inequality
· Carefully describe the inequality imposed by the law
· Fundamental Rights Prong
· What burden or benefit does the law distribute unequally?
· If this right is fundamental, = strict scrutiny (but deciding this is tough)
· Harper v. Virginia State Board of Elections (1966) [Justice Douglas]
· 24A made federal elections poll taxes unC, but not state elections; VA's $1.50 polltax found to be unC because voting, according to precedent, is a fundamental right and states can't discriminate invidiously
· Obergefell v. Hodges (2015) [Justice Kennedy]
· Right to marry is a fundamental right and must be scrutinized strictly
· See more fundamental rights in the Substantive Due Process Section
· Suspect Classifications Prong
· WHO is affected by the law's classification?
· On what basis a law classifies people?
· Think about disparate impact here (see scrutiny section above)
· Yick Wo v. Hopkins (1886) [Justice Matthews]
· The equal protection clause applies to all people, not just citizens
· Although the statute at issue was nondiscriminatory on its face, Chinese launderers were being systematically denied laundromat permits while white owners were being granted the same
· This discrimination was a violation of EP
· It's easy to see the discrimination in this case (0/200 Chinese launderers vs. 79/80 white launderers received permits).  This is not always so easy to see
· Skinner v. Oklahoma (1942) [Justice Douglas]
· OK law using involuntary sterilization a punishment for repeat felons struck down as a violation of equal discrimination: the Act doesn't apply the same to embezzlers as to thieves, even if the amount $ stolen is equal
· Didn't use an individual right to procreate argument as that would have struck down Buck v. Bell
· Plessy v. Ferguson (1896) [Justice Brown]
· LA law requiring equal but separate railway cars was challenged, but the court held the law was within the state police power as based on an established custom/tradition of the people, and wasn't abrogated by 14A because it doesn't cover distinctions between races so long as none are called superior/inferior
· Overturned by Brown v. BoE
· Brown v. Board of Education (1954) [Chief Justice Warren; unanimous]
· Separate educational facilities are inherently unequal b/c of the showing of unequal intangible factors
· City of Dallas v. Stanglin (1989) [Chief Justice Rehnquist]
· Teens-only law for dance halls prevented 19 year-olds from attending with their slightly younger friends; Stanglin challenged it as a violation of EP
· Rational basis appropriate here because teens aren't a suspect class, and the right to meet strangers in dance halls is not fundamental; this law reasonably relates to the government's legit interest of keeping teens away from drugs/alcohol, so it is constitutional
· High Tech Gays v. DISCO (1990)
· DoJ's DISCO (security clearance firm) subjected gay employees to more intrusive background checks than straight employees (disparate treatment, not impact)
· A group of people isn't a suspect class unless they: 
· Have suffered a history of discrimination
· Exhibit obvious, immutable, or distinguishing characteristics that define them as a discrete roup; and
· Show that they are a minority or politically powerless, or alternatively that the statutory classifcation at issue burdens a fundamental right
· Gay activity ≠ fundamental right
· Gay people only mark the first element, so aren't suspect
· Select the proper level of scrutiny
· Usually deference with rational basis
· Unequal fundamental rights = heightened scrutiny
· Suspect classifications = heightened scrutiny
· Nguyen v. INS (2001) [Justice Kennedy]
· USC fathers going through more rigorous system to prove paternity than USC mothers is not a violation of EP based on intermediate scrutiny (sex-based)
· Govt interest: assuring bio relationship exists
· Means: for women, giving birth with witnesses is enough
· For men, his being present at the birth isn't enough
· Interest: ensuring the opportunity for development of a parent-child relationship
· Means: women automatically have that opportunity because they're at the birth, men do not
· Dissent argued that many sex-neutral options exist and the court used hypothetical purposes when they should have used actual ones
· Sessions v. Morales-Santana (2017) [Justice Ginsburg]
· A law requiring USC fathers to live in the US for 10 years before their kid becomes a USC, but USC mothers only 1 year was struck down as unC based on intermediate scrutiny (sex-based)
· Government interest: ensuring connection between the child and the US; preventing statelessness
· Means: difference between mother's and father's length of stay in the US based on assumption that men won't take care of children
· Apply the Scrutiny
· Ends: Government Interests
· Irrational (no legitimate purpose)
· City of Cleburne v. Cleburne Living Center (1985) [Justice White]
· City denied zoning permit to center for mentally disabled; they are not a suspect or quasi-suspect class, so rational basis is used (reasoning: the legislature is better able to determine how to protect this class, and this class does have political influence)
· Different treatment for the mentally abled is not rationally related to a legitimate city interest
· Vs. compelling (serves government's goals)
· Loving v. Virginia (1967) [Chief Justice Warren; unanimous]
· Interracial marriage illegal in VA by statute; the only purpose of the statute is to discriminate racially; there's no compelling state interest nor is the law narrowly tailored to further the interest (strict scrutiny)
· Because the law was created to further white supremacy, it violates the principles of 14A: eliminate state discrimination
· If disparate impact with discriminatory purpose, that's gonna affect this section (see Scrutiny section above)
· Means: Tailoring
· Can this interest be served by a better/less discriminatory alternative?
· Over inclusive? (prohibits conduct that's not part of the problem) or under inclusive? (fails to solve the problem)
· Shows the unequal distribution of a right maybe isn't necessary
· U.S. Dep't of Ag v. Moreno (1973) [Justice Brennan]
· Congress updated the Food Stamp Act to exclude households with unrelated people (Congress hated hippies)
· Rational basis used because the class isn't suspect and food stamps aren't a fundamental right; there's no rational relationship between households with(out) relatives and the government's goal of safeguarding health and raising low-income nutrition
· Harming hippies isn't a legitimate interest
· While preventing fraud is a legitimate interest, this classification is over & under-broad and therefore irrational
· Other provisions of the Act dealt with fraud
· Geduldig v. Aiello (1974) [Justice Stewart]
· Excluding pregnant people from disability benefits was rationally related to the CA's legitimate interest in keeping its disability program self-sufficient
· This was before heightened scrutiny existed
· The Pregnancy Discrimination Act of 1978 addressed this result
· San Antonio School District v. Rodriguez (1973) [Justice Powell]
· Wealth isn't a suspect class because it's alterable; education isn't a fundamental right because it's not specifically protected by the C, so rational basis scrutiny is used to assess the TX law allocating public school funds based on property taxes
· Gov't interest: all kids having access to basic public education
· Means: property taxes for school revenue
· Other Cases
· Strauder v. West Virginia (see above under Civil rights enforcement cases)
· Buck v. Bell (1927) (See Lochner Era section)
· Hirabayashi v. U.S. (1943) (See Scrutiny Section)
· Korematsu v. U.S. (1943) (See Scrutiny Section)
· Washington v. Davis (1976) (See scrutiny section above)
· Washington v. Davis (See Scrutiny section above)
· Personnel Administrator v. Feeney (See scrutiny section above)
· U.S. v. Virginia (See scrutiny section above)
· Fairness Rights: Procedural Due Process
· Constitution: 5A due process required of Federal govt; 14A the same required of State governments
· Requires the government to use constitutionally appropriate procedures when depriving someone of life, liberty, or property
· Deprivation: has the government deprived a person of something?
· State action required
· Putting a person in a worse position; not failing to improve a person's position
· Liberty or Property Interest: Does the thing deprived constitute either?
· Liberty: no clear-cut definition
· Not liberty interests:
· Having a good reputation
· Being hired for another year w/o K or tenure to guarantee it
· Board of Regents v. Roth (1972) [Justice Stewart]
· Roth was hired for 1 year without tenure; university didn't provide a hearing or reasons for non-renewal of contracts; Roth's contract was not renewed & he brought suit
· There's not a liberty or property interest in the renewal of government contracts, so procedural due process wasn't violated
· Liberty interests for the purposes of procedural due process:
· Right to attend k-12 schools
· Also found to be a property interest
· Fundamental rights (always liberty interests)
· To marry
· To control child's education
· Not to be incarcerated
· Property: real & personal property (land and chattels), AND government-bestowed benefits granted without discretion
· Adequate procedures: was the deprivation without due process of law?
· Mathews v. Eldridge (1976) [Justice Powell]
· Procedural due process requires an administrative hearing before terminating public assistance benefits for indigent persons (Goldberg v. Kelly), but what about termination of other types of government assistance like disability benefits?
· Disability benefits being terminated before hearing is not a violation of procedural due process because while the benefit is a property interest, the following factors weigh in favor of the government
· Factors:
· Strength of liberty or property interest
· Value of proposed procedures as a means to avoid wrongful deprivations of liberty & property
· The cost (monetary or otherwise) to the government of the proposed procedures
· Process owed is usually considered "notice and the opportunity to be heard"
· The more serious the deprivation, the more rigorous the procedure
· Caperton v. AT Massey Coal Co. (2009) [Justice Kennedy]
· Although not every campaign contribution by a litigant creates a judicial conflict of interest, there is a serious risk of bias when a person with a personal stake in litigation before the court had a significant disproportionate influence on placing the judge on the case by contributing to the judge's election.
· Caperton's liberty interest in a fair judge in trial was at stake by the ∆'s ~$3mill contribution to the judge's campaign while their case was awaiting trial.
· The judge's choice not to recuse himself was therefore unC
· Freedom Rights: Substantive Due Process
· Limits the substance of laws that would constitute a deprivation of life, liberty, or property, regardless of the procedures used to enforce them
· Deprivation
· Has the government deprived a person of something?
· State action required
· Putting a person in a worse position; not failing to improve a person's position
· Fundamental Rights
· Does the thing that was deprived constitute a fundamental right?
· Identify the Right
· Often described narrowly or broadly depending on litigant's goal
· Decide if the right is fundamental
· Usually non-economic (post-Lochner)
· Courts usually focus on precedent, history of such laws, consequences, and values to argue fundamental rights
· Level of scrutiny
· Can the government justify the deprivation by satisfying the applicable level of scrutiny?
· Fundamental rights: strict
· Non-fundamental: rational basis
· Right to Privacy & Abortion Rights
· Griswold v. Connecticut (1965) [Justice Douglas]
· CT law forbade the use of contraceptives by anyone, incl. married couples; & prohibited medical doctors from giving any information on contraceptives; 2 PP doctors did so
· [image: ] A right to privacy is implied by the Bill of Rights via the penumbras of the 1A right to assemble, 3A consent before quartering soldiers, 4A right against unreasonable searches & seizures, 5A right against self-incrimination, and 9A "other" non-enumerated rights exist for the people
· "Zone of privacy" extends to the intimacies between married people; therefore strict scrutiny applied and the law was found unconstitutional
· Planned Parenthood v. Casey (1992) [lots of opinions]
· Challenging PA's abortion restrictions, namely informed consent (parents to kids, husbands to wives) and 24-hour waiting period
· Undue Burden test:
· If the law's purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before fetal viability = undue burden = UnC.
· Spousal informed consent = unC; the other restrictions are okay
· Whole Women's Health v. Hellerstedt (2016) 
· TRAP law in TX allowing abortions only performed by physicians with admitting privileges at hospitals within 30 miles imposed an undue burden
· Courts looked at the law's (lack of) benefits as well as its burdens
· June Medical Services LLC v. Russo (2020) [Justice Breyer]
· Similar law to the TX law in Hellerstedt requiring LA doctors have admitting privileges struck down as there were no benefits and clear burdens
· Cases
· Buck v. Bell
· West Coast Hotel v. Parrish
· Loving v. Virginia (1967) [Chief Justice Warren; unanimous]
· Individuals have a right to marry & the state should not invade this right
· Bowers v. Hardwick (1986)
· Fundamental right to privacy doesn't include "homosexual sodomy" because it has never been "implicit in the concept of ordered liberty" or "deeply rooted in this nation's history and tradition."
· Washington v. Glucksberg (1997) [Chief Justice Rehnquist]
· Right to commit suicide with another's help (and therefore the right to help someone commit suicide) are not fundamental; this is different from the right in Cruzan to deny medical treatment; therefore it only faces rational basis review
· Banning assisted suicide is reasonably related to various state interests at play: preserving human life, preventing suicide, protecting medical ethics, protecting vulnerable groups, preventing euthanasia
· Lawrence v. Texas (2003) [Justice Kennedy]
· Court recognizes the individual right to liberty in decisions concerning the intimacies of physical relationships, so the TX law criminalizing deviant (same-sex) acts was struck down
· Obergefell v. Hodges (2015) [Justice Kennedy]
· Right to marry is protected by substantive due process
· Other Individual Rights Topics
· Incorporation
· Post-Barron, 14A was added and was directed expressly at State action.  Additionally, the due process clause within 14A incorporates rights enumerated elsewhere in the Constitution, namely, the Bill of Rights is incorporated into the meaning of "liberty" in 14A and the states therefore must abide accordingly
· Cases
· Barron v. Baltimore (1833) [Chief Justice Marshall]
· "except where the text expressly refers to states, the Constitution is intended solely as a limitation on the exercise of power by the government of the US, and is not applicable to the legislation of the states
· Powell v. Alabama (1932)
· The Supreme court ruled for the first time that the 6A right to counsel was incorporated into the 14A due process clause & therefore applicable to the states
· Bolling v. Sharpe (1954) [Chief Justice Warren; unanimous]
· Brown dealt only with school segregation in states because it was decided based on the 14A; this case made it federally illegal as well by incorporating equal protection into the 5A & therefore applicable federally (sometimes called "reverse incorporation") 
· "discrimination may be so unjustifiable as to be violative of due process"
· [image: ] Exceptions to the State Action Doctrine (Did we ever go over this????????)
· See ch. 20.A for Kickstarter
· Cases
· Shelley v. Kraemer
· San Francisco Arts & Athletics v. U.S. Olympic Committee
· Edmonson v. Leesville Concrete Co.
· Brentwood Academy v. TSSAA
· 14A Privileges or Immunities Clause
· Doesn't really mean anything lol
· Various Enumerated Rights
· 1A
· West Virginia State Board of Education v. Barnette (1943) [Justice Jackson]
· WV BoE order for all students to recite the pledge of allegiance or face expulsion was unconstitutional because the government can only censor ideas for clear & present danger; we have a 1A right to free speech which includes the right not to be compelled to speak by the govt
· Employment Division v. Smith
· Minersville School District v. Gobitis
· Slave owner's rights
· Prigg v. Pennsylvania (1842) [Justice Story]
· The fugitive slave clause in the C (Art IV §2 cl.3) could be read solely as a state's obligation to return slaves, but the court found it provided the individual right to recapture slaves; if states could legislate around the clause, it would be rendered ineffective
· Dred Scott (1857) [Justice Taney]
· Any slave or descendant thereof cannot be a citizen b/c at the time the C was written it was the intention of the drafters that they're property
· Because the slave was property and not a citizen, there wasn't diversity jx; the court ruled on the merits of the case anyway, which was overreaching
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