PLEADINGS

1. FRCP 7

a. Complaint: case-initiating pleading filed by a plaintiff
b. Answer: responsive pleading filed by the defendant that either denies the factual premises of plaintiff’s complaint or asserts an affirmative defense to the underlying claim. Could also include complaint against Defendant
2. CA Ct.
a. Demurrer: Admits factual premise of the pleading to which it responds, but argues that the pleading or some part of it is legally insufficient; the pleading is wrong.

3. Fact/Code Pleading: CA (formal/rigorous standard) 

a. State facts sufficient to constitute a cause of action for a legally recognized right
b. Complaint needs to line up the allegations of facts with required elements of substantive law 
i. Ultimate Facts. Cannot state conclusion

ii. Problems: 

1. Intent causes grey area 

a. EX. “he was discriminated against on the basis of race.” (Fact but also conclusory)

2. Cannot prove the level of facts needed without discovery

c. Doe v. City of LA: didn’t have ultimate facts to support claim that people “actually knew” about behavior (demurrer). Could not prove without discovery. Case dismissed before all facts were uncovered. Facts were insufficient to prove his cause of action
4. Notice Pleading: Federal & Majority of States

a. Operative Facts giving rise to one or more rights of action: more general than ultimate facts. Just need to suggest that there was a violation of a right
b. Evaluating a complaint’s sufficiency
i. (1) the procedural standard for the complaint 

1. In the Federal System: FRCP 8(a)

a. Claim for relief must include:

i. (1) ground for the courts jurisdiction: subject matter jurisdiction

ii. (2) short and plain statement of the claim(s)

1. Facts that give rise to the claim

2. Assume facts to be true, low threshold

3. Not trying to solve the issue: not same as facts proving the cause of action

4. Notice: Just giving D enough information to have an idea of the nature of the complaint so D can prepare 

iii. (3) short and plain statement demanding relief: telling the Ct. what you want

ii. (2) identify the substantive law standard

1. Conley v. Gibson: must show a short and plain statement of the claim of intentional discrimination because of race. Said it was “according to plan” was enough that if true, showed they were purposely stated against. General facts (assuming to be true) were sufficient to get them past the starting line
2. Leatherman v. Tarrant County: did not say detailed facts supporting his allegation that they failed to train police officers. But conclusory allegations were enough to provided the defendant with notice
a. Exception to FRCP 8 leniency: FRCP 9

i. Heightened pleading requirement in alleging fraud or mistake: a party must state with particularity the circumstances constituting fraud or mistake (9(b))

1. Leatherman: could not require a higher pleading standard because municipalities were involved. If legislature wanted to create an exception for them, would have made one. Doesn’t fall under fraud exception.

3. Ashcroft v. Iqbal: Plausibility Standard *use on exam re: 8(a)(2)*
a. Standard basically merges code and notice pleading

i. More similar to Doe than Leatherman because it interpreted 8(a)(2) to require enough facts to provide an explanation for your claim that is plausible on its face – stricter standard 

1. Must convince the court that you are entitled 

b. Iqbal Standard:

i. (1) [Possible] identify the cause of action and its elements

1. Does it meet the elements required for the claim?

ii. (2) [Probable] non-conclusory allegations are assumed to be true 

1. Put conclusory allegations to the side

iii. (3) [Plausible] assess sufficiency of claim – align facts and elements 

1. Look at whatever facts are left and judge decides based on what he thinks are the most obvious alternative explanations
2. Have to be plausible that the allegations lead to the cause of action 

c. Responding

i. Procedural standard for answer:
1. In Federal system: FRCP 8(b)
a. (1) state in short and plain terms its defenses to each claim 
b. (2) admit or deny the opposing party’s allegations
c. (3) raise affirmative defenses
i. FRCP 12(b): motion to dismiss
1. (b)(1) lack of subject matter jurisdiction

a. §1331 Federal Question

b. §1332 Diversity

c. §1367 Supplemental

d. §1441 Removal 

2. (b)(2) lack of personal jurisdiction

a. 4(k)(1) – (2)

3. (b)(3) improper venue 

a. §1391

4. (b)(4) insufficient process

a. FRCP 4

5. (b)(5) insufficient service of process

a. FRCP 4(e)

6. (b)(6) failure to state a claim upon which relief can be granted

PERSONAL JDXN

· Personal Jurisdiction: the courts power over the specific parties before the court. It is discussed as jurisdiction over the defendant. (Can be waived)

· Steps: Must satisfy a statute and constitutional due process

· (1) In the Federal System: FRCP 4(k)(1)(a) to borrow law from state

· A federal district court has the same personal jurisdiction as the courts of the state where the district court is located

· (2) Traditional grounds of personal jurisdiction (automatic satisfaction)
· (1) domicile

· Individual 

· Citizen of the state – permanent residence 

· Can have a bunch of residences but only ONE domicile 

· Corporation: place of incorporation or principal place of business

· (2) physical presence (transient jurisdiction)

· Served while in the state (can be temporary/passing through)

· (3) voluntary appearance

· Any action in the proceeding waives right to object to personal jurisdiction

· Except special appearance to object to personal jurisdiction

· (4) officially appointed an agent to be served in the state

· Consent to service – service of process through an agent 

· (3) Statute Analysis (analyze regardless of traditional)
· Say on Exam: To exercise personal jurisdiction, there must be a statute that authorizes a court to do so 

· Assess statute:

· Typical tailored long arm statute: states the specific activities and circumstances under which a non-resident D may be subject to jurisdiction in the state (would satisfy statute then go to minimum contacts test)

· Due-process style long arm statute: merges the statutory and due process questions into a single inquiry

· Because CA is an unlimited long arm due process statute, we go straight to modern constitutional due process standard: International Shoe Co. v. Washington (contacts, relatedness, and fairness)

· (a) Minimum contacts 
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· (1) Purposeful Availment: Purposeful contacts

· Activities in the state 
· International Shoe Co. v. Washington

· (2) Foreseeability
· Contractual obligations in the state

· Burger King Corp. v. Rudzewicz

· Reasonably foreseeability that it would hale you into court?

· Business in the state?

· Effects test 

· Effects test applies when the torte is completed in the forum state, and the harm substantially occurs there BUT the claim arises out of foreseeable in-forum effects of its out-of-forum activities

· Calder v. Jones

· Intentional conduct towards the forum

· Defendants knowledge that the intentional conduct would cause harm in the forum state

· Plaintiff felt the brunt of harm in the forum 

· (b) Relatedness of Claim to Contact

· Note if section above was not satisfied: if purposeful contacts were deemed not purposeful enough (see above), still conduct this analysis but state “assuming that the contacts were purposeful enough” would they be enough to satisfy general or specific?

· (1) General Jurisdiction: “at home” in the state

· If a Ds forum activities are continuous, substantial and systematic, these contacts may be so substantial and of such a nature as to justify suits on cause of action arising from dealings entirely distinct from those activities (aka unrelated claims)
· Incorporated in the state

· Principal office in the state

· Substantial amount of business is done in the state so that they are at home there 

· Very high bar

· Daimler A.G. v. Bauman: General jurisdiction was not allowed because did not have enough contacts in the state for it. Agent only sold around 2.4% of revenue in the state
· Perkins: only SCOTUS case where general jurisdiction was allowed. Corporate level activity in the forum state. Filipino company was as at home in Ohio because president relocated to Ohio and conducted business there. It was substantial enough
· (2) Specific Jurisdiction – claim arising from the Ds activity in the forum state

· To establish specific jurisdiction, it is not sufficient for the P to establish that the non-resident D has engaged in activity in or directed toward the forum state (purposeful). The P must also show that her claim is related to the defendants forum contacts (meaningful) linking the claim to Ds purposeful forum contacts
· For a state to assert specific jurisdiction 

· There must be an affiliation between the forum state and the specific claim at issue (relatedness)

· Bristol-Myers Squibb Co. v. Superior Court

· (c) Reasonableness/Does not offend tradition notions of justice and fair play (wrongful conduct??)
· Note if section above was not satisfied: Assuming minimum contacts was satisfied then party seeking motion to dismiss has burden to show that applying personal jurisdiction here would offend traditional notice of justice aka not reasonable 

· To determine fairness, look at the:

· (1) forum state’s interest in regulating the activity involved or in providing a forum

· (2) relative convenience to the parties in terms of the locations of witnesses and evidence

· (3) whether an alternative forum exists

· (4) the desire to avoid multiple lawsuits

· To determine reasonableness:
· (1) did it satisfy minimum contacts? and
· (2) do the facts make it reasonable?
· (4) Notice: analyze only if the facts talk about it being served or not
· If received proper notice (mail, agent etc.) due process satisfied
DUE PROCESS & SERVICE OF PROCESS
· Due process: fair, efficient and reasonable solution of claims so as to not deprive any individual of life, liberty, or property without due process. 
· Serving an individual: FRCP 4(e) 
· Standard: 

· Personal service on a party (summons and complaint)
· Delivery to place party lives and give to someone other than party so long as of suitable age
· Delivery to an agent authorized to take on party’s behalf 
· Can borrow law of forum state, federal standards or state where party is served 
· Constitutional standard for adequate notice

· Notice reasonably calculated under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. Mullane v. Central Hannover Bank & Trust Co. 
· Must convey sufficient information to notify the party of how and by when it should respond and must allow reasonable time to appear
· Does not require actual notice
· Must be reasonable in light of the specific practicalities and peculiarities of the case at hand 
· In order for notice and the right to be heard to satisfy due process, they must be granted at a time when the deprivation can still be prevented because a subsequent hearing cannot undo a wrongful deprivation. Mathews v. Eldridge 
· 3 part standard for deprivation hearings (first 2 focus on D and are weighed against 3rd) 
· (1) Nature of private interest affected
· (2) risk of erroneous deprivation of that interest and the value of additional procedures
· (3) the governments countervailing interests: fiscal and administration
· Serving a corporation: FRCP 4(h)(1) 
· AICPA v. Affinity Card, Inc.: Service was deemed improper because the reach of who can accept service does not extend to non-employees who are not authorized to receive (judged to be unreasonable)

· Rules for serving a corporation:

· (1) in the manner prescribed in 4(e)(1); or
· Federal standard 4(e)(1)
· Law of the state where being serviced 

· Law of the state district court is located in 

· (2) by delivering the summons and complaint to an officer, managing or general agent, or one otherwise authorized to receive process 

· Does not extend to non-employees

· Actual notice does not remedy defective service

· Must look at evidence in favor of party seeking to vacate

· P has burden of proof to show D authorized 3rd party (non-employee) to accept service 

· Judgement made in favor of the party seeking to vacate 

· Only need “substantial compliance” in federal court (some state statutes strictly construed to not allow that -> must follow accordingly)
· Only need to reasonably believe in good faith that the person served has authority to accept process

· Waiver of Service: FRCP 4(d)(1) 
· D has a duty to avoid unnecessary expenses of service by agreeing to waive formal service of process upon the plaintiff’s request

· P must mail (first class) service + notice of lawsuit + request for waiver 

· 1 copy of complaint, 2 copies of the waiver form and a prepaid way to return the form
· When filed, the statute of limitations is halted 

· Give the recipient at least 30 days after the request was sent to return the waiver (60 days if outside the US)
· Consequences:

· If D waives, proof of service is not required and the case proceeds

· Gives more time to plan

· 21-30 days to waive -> another 30 to file

· If D does not waive, P benefits because it shifts burden of payment for process served 

· Do not use waiver process when running close to the statute of limitations
SMJDXN--SUPP JDXN--REMOVAL
Subject matter jurisdiction (general): Subject-matter jurisdiction is a federal court’s power to decide the type of dispute before it. It is a separate, additional requirement for the court to hear a case
· Federal courts have SMJ only to the extent authorized by the Constitution Article III, §2 and a federal statute

· Quick things to know:

· Cannot be waived under any circumstance

· Any party at any time can challenge SMJ: if no SMJ, then case dismissed

· It is measured at the date of filing unless removed, then from the date of removal and defendant then bears the burden

· Well Pleaded Complaint Rule: must be properly pleaded by plaintiff under FRCP 8(a)(1) or risk case being dismissed 

· Entire focus is on the plaintiff’s claim alone Gully v. First National Bank
· Identify type of SMJ by:

· (1) the type of legal issue

· (2) the amount in controversy 

· Monetary value of the dispute 

· (3) characteristics of the parties in the case

· Attributes of one or more of the parties to the suit 

· Two types of SMJ:

· General – presumed to have the authority over all civil actions
· Except anything specifically excluded 

· Most state courts
· Limited – limited to very specific topics

· All federal courts

· State courts re: family law, juvenile law etc. 
Federal Question Jurisdiction: Is the case (1) one that constitutionally may be granted to the federal courts under Article III §2 and (2) if the case does fall into one of the categories, has congress actually conveyed jurisdiction over this type of case in a federal statute?

· §1331 – if satisfy, automatically satisfy Article III “arising under”

· Steps: Federal Ingredient: Does the claim contain an essential federal element such that it arises under federal law? 

· Creation Test from American Well Works Co. v. Layne & Bowler Co.
· Claim created by or pursuant to federal law? 

· Yes -> federal jurisdiction (Majority of cases)

· Gully v. First National Bank 

· Selective process – pick out substantial and significant law other facts aside

· Somewhere in the back of every case is federal law, so need to restrict. Just because the authority to establish comes from federal government does not mean that the issue is resolved under that law

· Does federal law matter in this case? Can’t just be a potential federal claim

· Is it an important issue? Does not have to be the only issue 

· Note: A claim does not arise under federal law if: (1) the defendant introduces the federal issue (2) the plaintiff’s complaint merely anticipates a defense based on federal law 

· Essential Federal Ingredient from Smith v. Kansas City Title & Trust

· If the claim is a state law claim, does the plaintiff’s right to relief depend upon application or interpretation of federal law?

· Yes -> if so, the claim contains an essential federal element provided the exercise of federal jurisdiction would not disturb “any congressionally approved balance of federal and state responsibilities

· Gunn v. Minton: Court describes a four-step approach created in the Grable case to assessing jurisdiction in cases where the plaintiff’s claim is not itself created by federal law:
· (1) Smith/Gully: Necessarily Raised Standard
· Resolution of state-law claim will depend on the construction, validity, or effect of federal law

· (2) Smith: Actually Disputed
· Must be controversy over the meaning of the federal law/issue (Ides thinks it’s the same as (1))
· (3) Substantial
· The federal issue must be substantial (important to the federal system as a whole). Here focus turns away from the plaintiff’s interest and centers on the interest of the federal system (exit for fed. Court not to hear the case)
· (4) Capable of resolution in federal court without disrupting the federal state balance approved by congress 

· Will allowing the federal court to hear this open the floodgates of state laws being heard in federal courts? Want to make sure we aren’t overburdening fed. System (another exit for fed. Court not to hear the case) What would be the outcome?

Diversity Jurisdiction: Does the action satisfy the requirements of §1332 such that the court may hear the case on the basis of diversity?

· Determined at the time the action is filed, and on the basis of the residence of the parties at the time 

· Burden of Proof: the burden of pleading the existence of SMJ on a plaintiff who files in federal court and if it is challenged, plaintiff bears extra burden of proving the existence of it 

· Pre-Steps: 
· (1) Determine the citizenship of each party in the action

· Individual: citizenship is based on domicile – on objective factors that show that it is your permanent place of residence 

· To establish domicile a person must be physically present in a place and have the intention to remain there for an indefinite period of time Rodriguez v. Señor Frogs
· Corporation: based on the place of incorporation and the place where its principal place of business is located (HQ)

· Can potentially be citizens in multiple (2) states for purposes of jurisdiction

· Unincorporated organizations and associations: Deemed citizens in every state and foreign state of which any member is a citizen

· (2) §1332(a): Are the parties diverse in one of the ways below? (must fit one)

· (1) Are the adverse parties citizens of different states?

· (2) Does the case involve a state citizen and an alien?

· (3) Does the case involve a foreign state as plaintiff and a state citizen?

· (4) Does the case involve citizens of different states with aliens as additional parties on either or both sides? (permanent resident aliens are treated as state citizens for purposes of destroying diversity)

· Cannot be: State citizen and a US citizen domiciled abroad 

· Steps:
· Complete Diversity: Are all of the parties on one side of the action diverse from all of the parties on the other side of the action? (must have except in CAFA class action)

· Collusive Joinder: If there is evidence that a party has been improperly or collusively named simply for the purpose of creating a basis for diversity jurisdiction, then a federal district court shall not have jurisdiction

· Once a federal district court has ruled on the absence or presence of diversity, the appellate court will review based on the unless clearly erroneous standard (if the district court was not clearly wrong, that is enough – defer to the lower court)

· A plaintiff does not have to satisfy every Bank One factor to satisfy the burden of proving they intended to stay in a place of residence for purposes of domicile 

· Bank 1 requirements:

· Where exercises political rights

· Where pays taxes

· Where works

· Where owns or keeps property

· Where has a drivers license

· Where holds bank accounts

· Where attends church

· Where belongs to membership associations 

· Amount in Controversy: Does the claim exceed $75,000

· If yes and the diversity of citizenship requirement is satisfied -> diversity jurisdiction exists

· Good faith presumption: the amount alleged y the plaintiff will be accepted as being the true amount in controversy if it is apparently made in good faith at the time of filing – Coventry Sewage v. Dworkin
· Must satisfy both objective and subjective 

· Objective: what a reasonable person would have know

· Subjective: what the plaintiff actually knew or believed

· Legal certainty test (measure of good faith)

· (1) On the complaint itself: if the complaint itself reveals there is no way to satisfy the amount in controversy

· (2) Outside the complaint: other external facts reveal that the plaintiff could not have reasonably believed the amount in controversy was satisfied at the time of filing

· Subsequent events – anything that happens after the case is filed to change the amount of the claim is irrelevant to jurisdiction

· Subsequent revelations – shows the true amount at the time the claim was filed so is relevant to jurisdiction (court said shows not good faith but Ides said doesn’t matter if revelation so long as done in good faith)

· Coventry Rule: if a plaintiff in good faith establishes the requisite amount in controversy but a subsequent development of which the plaintiff could not have been aware of reveals that the amount fails to meet the statutory threshold, the federal district court retains subject matter jurisdiction

· Note on Aggregation: Can the plaintiff’s separate claims be aggregated to satisfy the amount in controversy? Only if one of the following circumstances exist:

· There are multiple claims by one plaintiff against one defendant

· There are multiple plaintiffs asserting an undivided interest

· Claims alleging joint & several liability against multiple defendants are valued based on the entire amount claimed

Supplemental Jurisdiction: Use §1367 if a claim does not qualify for diversity or federal question jurisdiction

· When to use: It exists over claims that do not independently satisfy §1331 or §1332 if the claims arise from the same transaction or occurrence as other claims within the courts original jurisdiction

· Determined from the filing date 
· Must have an independent basis of jurisdiction for at least one of the claims 

· Steps: 

· (a) does the broad grant of supplemental jurisdiction apply to the claim?

· Freestanding claim: is there another claim over which the court has original jurisdiction?

· Common nucleus of operative facts: Is the supplemental claim at issue party of the same Article III case of controversy, meaning it and the freestanding claim derive from a common nucleus of operative fact to satisfy efficiency and fairness? (would it makes sense and would one expect them to be brought together) 

· United Mine Workers v. Gibbs: compare facts 
· Federal Question and Diversity Cases

· If Federal and Satisfied go straight to (c)

· (b) if the original claim is based solely on diversity jurisdiction
· Diversity Claim: is the courts jurisdiction based solely on diversity?

· No -> §1367(b) will not prevent supplemental jurisdiction

· Yes -> proceed to (c)

· Against certain joined parties: Is the claim against person made parties under rule 14 (3rd party defendants) so tat the plaintiff’s claims would violate diversity jurisdiction?

· No -> §1367(b) will not prevent supplemental jurisdiction

· Yes -> Jurisdiction is NOT permissible because §1332 requires complete diversity between parties 
· Kroger Evasion Principle: Owen Equipment v. Kroger 
· In an action in which federal jurisdiction is based on diversity, the court may not exercise jurisdiction over the plaintiff’s claim against a 3rd party defendant if there is no independent basis for federal jurisdiction over that claim

· Joinder device seemed like a way to get around diversity requirements
· Don’t care about defendants – if a nondiverse 3rd party defendant wanted to invoke supplemental jurisdiction to assert a claim against a plaintiff they could
· (c) If §1367(b) is not an obstacle, are one of the circumstances here present such that supplemental jurisdiction should not be exercised?
· Note: A federal court must have power to hear supplemental claims and then it also must use discretion in deciding whether to exercise supplemental jurisdiction and may decline if:
· (1) Does the supplemental claim raises a novel or complex issue of state law?
· Don’t want federal court deciding new state law/difficult
· (2) Does the supplement state claim substantially predominate over the federal claim?
· State law is overly complex, colors entire action

· (3) Has the federal claims been dismissed? Were they resolved early in the case?
· No federal claims left, dismissed all the claims that have independent basis of jurisdiction 
· The earlier it was dismissed the stronger the factor

· Often used!
· (4) Would the introduction of the federal issue or state issue together would confuse the jury?
· Ides thinks this is a harsh standard because jury instructions can typically solve this 
· (5) Other exceptional circumstances provide a compelling reason to decline supplemental jurisdiction

· Catch all 
· (3) §1441 – Removal of Civil Action
· (a) Allows the defendant to level the playing field by moving a case from state -> federal court (in the given district and division) If:
· The plaintiff brought the case in state court AND
· The whole case must have been able to have been brough under federal law 

· Re: §1331/§1332 (and §1367)

· Unanimity requirement – all defendants must consent to removal
· Both Federal Question and Diversity Cases

· (b) Removal based on diversity of citizenship

· Limits the ability of a defendant in a diversity case to remove from state court – can’t remove if the defendant is a resident of the forum state 

· Even if the venue is proper (no discretion)

· Only for Diversity cases 

· (c) Joinder of Federal Law Claims and State Law claims 

· If a federal question case and does not meet the requirements of (a) because court would not have original jurisdiction of the whole case
· Makes 2 cases:

· Take any of the federal claims and remove them to federal court
· Sever any state law claims that do not fulfill §1331 or §1367 stay in state court 

· Does not need to be unanimous consent for removal
· Only the defendants involved in the claims being removed to federal court must consent
· Ettlin v. Harris 
· §1446 – Procedure for Removal

· File a notice of removal in the division/district court where the action is being removed to 

· File a notice with the clerk of the state court

· Effects the removal – state court is done

· Notify all parties 

· Notice must be filed within 30 days of receipt of the complaint

· Some exceptions 

· Federal Question – from day you find out its removable 

· Diversity – 1 year after the commencement of case 

· Unless acted in bad faith in preventing removal

· Consent

· Federal Question 

· (a) need be unanimous

· (c) only the parties involved 

· Diversity

· (a)-(b) need be unanimous 

· §1447 – Process after Removal

· (c) plaintiff’s motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction
· Must be made within 30 days after filing of the notice of removal

· If subject matter jurisdiction issue appears any time it will be remanded 

· (d) an order remanding a case to the state court from which it was removed is not appealable
· Some exceptions (discretionary remand)

VENUE--TRANSFER--FORUM NON CONVENIENS

Venue: Geographical location of the federal court where a suit is heard. Assuming that SMJ and PJ exist, venue statutes identify the specific federal district in which an action may be heard. It is possible that more than one federal district will be an appropriate venue (it is a purely statutory requirement with no constitutional component) 

· Determined at the time of filing 

· Venue must be established for every party and every claim 

· Steps:

· Waiver or consent of venue: Has the party challenging venue waived the challenge or consented to venue
· If yes -> venue is proper
· Failure to object: Has the party challenging the venue already made a response to the complaint without challenging the venue?
· If yes -> challenge is waived
· If no waiver or consent has occurred:  Apply General Venue Statute §1391
· A suit can be brought if:

· First Test: 1391(b)(1) 

·  A judicial district in which any defendant resides, if all defendants are residents of the state in which the district is located;

· 1391 c + d = identify the residency of each defendant (see below)
· When all Defendants are from the same state

· Can sue in any district in which one of the defendants resides

· Second Test: 1391(b)(2)

· A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred or a substantial part of property that is the subject of the action is situated; or

· If there is a judicial district(s) that fits the requirement -> venue is proper in any one

· If none of the districts fit the requirement -> go to fall back position

· First of Michigan Co v. Bramlet: Do not have to pick the district with the most substantial events occurring 
· Third Test: 1391(b)(3) fall back - rare

· If there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action 

· Typically only applies when the events happened outside of the US and the defendants are not all residents of the same state

· Technically could also happen if there were minute actions in every district that add up to a big wrong but no district had a substantial part in the events 

· (c) residency for all venue purposes

· (1) Individuals – a natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;

· (2) Entities – an entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and

· Applies only to corporations of other artificial entities in states with only ONE state district

· If a defendant then they reside in any district where they are subject to personal jurisdiction relating to this cause of action. This is what we look at when determining personal jurisdiction for venue

· If a plaintiff then only resides in district where HQ are located

· (3) Foreign Defendants – a defendant not resident in the US may be sued in any judicial district and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants. Even a US citizen who resides in a different country

· (d) Corporations – residency of corporations in states with multiple districts

· Minimum contacts test for personal jurisdiction

· Forum Selection Clause: Use if venue was not proper from 1391 or 1441 removal
· Is there a forum selection clause that covers the situation and binds the parties involved?
· If yes, and is valid and enforceable under the relevant law -> constitutes consent to venue in the indicated location
· Approach:
· Does the clause apply?

· Does the lawsuit fall within the terms of the clause at issue?

· Determine if the clause is enforceable: Under Breman standard most clauses are deemed enforceable (for federal question and diversity cases)

· Unless challenging party can show its unreasonable or unfair or invalid due to fraud or overreaching (K would be invalid) or if enforcement would contravene a strong public policy of the forum or the chosen forum is seriously inconvenient

· What type of clause is it?

· Exclusive: “must be” -> mandatory that it be filed in a particular forum

· Permissive: “may be” -> merely provides that the suit may be filed in the identified forum 

· Does not preclude filing the suit in other proper venues

Venue Transfer

· When original venue is proper [Fed -> Fed]: §1404(a) 

· (a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented 

· Any party can move to transfer

· Must be a Proper venue to start

· Can bring to a place where jurisdiction could have been brought 

· Personal jurisdiction and subject matter jurisdiction must be proper in the new venue as well

· Can transfer to a court that doesn’t have personal jurisdiction IF all parties consent so long as the venue is proper 

· Can only transfer within the federal system 

· If want to transfer from state to state use forum non conveniens

· Steps every time:

· (1) if parties consent to the proposed transfer venue, then case may be transferred pursuant to 1404(a)

· If not use regular 1404 analysis 

· (2) look to see if original venue was proper – if not can’t have 1404 

· Look at §1391(b)(1) or (b)(2)

· Resident re: (c)/(d)

· (3) determine whether venue would be proper in the transferring Ct

· Could it satisfy §1391

· (4) convenience test (courts have discretion)

· Strong preference for the plaintiff’s choice of forum 

· Defendant has to show that it is “clearly more convenient” because if not it’s just shifting the burden to the plaintiff

· Private interest factors:

· (1) Ease of access to sources of proof

· (2) The availability of compulsory process for unwilling witness

· (3) Cost of obtaining attendance of willing witness

· (4) Practical problems that make trial of a case easy, expeditious, and inexpensive 

· Public interest considerations:

· (1) Congestion of court dockets

· (2) The local interest in having localized interests decided at home

· (3) The familiarity of the forum with the law that will govern the case

· (4) the avoidance of unnecessary problems of conflict od laws or in the application of foreign law 

· (5) if transfer is granted -> law travels 

· Because just a transfer to a new location

· Skyhawke Tech v. Deca International Corp.

· When original venue is improper [Fed -> Fed]: §1406(a) 

· When venue is improper, the court may either dismiss the case or in the interest of justice, transfer the case to a federal district or division where the case could have been brought

· Applicable when original venue is improper

· Usually raised if Defendant files 12(b)(3) motion to dismiss for improper venue

· Transfer is discretionary 

· If choose to transfer it must be transferred where it could have been brought -> must satisfy venue, PJ, SMJ

· Steps every time:

· (1) make sure original venue is improper based on §1391

· (2) make sure the proposed venue proper under §1391

· (3) generally in the interest of justice, a court will transfer the case to the appropriate forum rather than dismiss

· (4) typically, do not consider the private and public factors in §1404 because it is not a convenience or optimal venue transfer 

· BUT Graham v. DynCorp: If it is a situation where there are two convenient venues to transfer to conduct the §1404 analysis of which venue is more convenient (private/public factors)
· (5) if transfer is granted -> law does not travel

· Because original venue was improper in the first place

Forum Non Conveniens: Common Law Doctrine that permits a court to decline the exercise of jurisdiction if the suit may be filed in another more convenient forum

· (dismissal, dismissal/refile) [Fed/State -> Abroad, State -> State]

· Typically used if the more convenient forum is in a foreign country but transfer is not possible through other means 

· Remember: a party seeking forum non conveniens dismissal must usually meet a heavy burden of persuasion to overcome the strong presumption in favor of the plaintiff’s choice of forum (Same burden defendant must carry in a §1404(a) without a forum-selection clause)

· Situations:

· (a) State court application – a state court has personal jurisdiction and venue but the more convenient court is in another state or abroad
· (b) Federal court application – a federal court has personal jurisdiction and venue but the more convenient forum is in a foreign country
· To transfer to another fed district would just use §1404. Acts as FNC within the federal system 
· Steps:

· (1) Adequate alternate forum: is there a forum outside the federal system that is available for the prosecution of the plaintiffs claims

· Burden on the defendant

· Forum must have some sort of remedy and the defendant must be subject to service of process there, and courts can exercise jurisdiction there 

· Unfavorable law – will the plaintiff face less favorable law in the alternate forum. If yes, that is no impediment to recognition of the forum as a viable alternative Piper Aircraft v. Reyno
· (2) Public & Private interest: do these interests weigh in favor of having the case heard in the alternate forum and thus dismissal should be granted?

· Private interest factors:

· Location of the event giving rise to the case

· Availability of compulsory process for attendance of the unwilling

· Ability to implead other parties in court

· Ability to take a view of premises involved in the dispute

· Ease and cost of access to source of proof which depends on the location of relevant witnesses and documentary evidence 

· Enforceability of judgement if one is obtained

· Public interest factors:  the following factors reflect interests of the government and the local community of the proposed alternate forum that should be considered in determining whether hearing the case in that forum would be desirable 
· Whether the dispute involves local people or events; and 

· Whether the dispute is likely to be decided under the local law of the forum 

· Compare facts to the facts of Piper Aircraft v. Reyno

· In Piper, the court granted dismissal based on FNC because there was an alternative forum in Scotland where the defendants agreed to submit to, and the balancing of private/public interest factors was enough for the court to decide that Scotland was a more convenient forum 
CLASS ACTION

· “The plaintiff has filed a motion to certify a class action. How should the court rule?”

· Members of a class are not parties (don’t participate in lawsuit)

· Plaintiff will be the named party and bound by judgement. Members represented by named plaintiffs
· If properly represented -> members bound by the judgement

· Reasons for Class action: Due process, Fairness, Efficiency

· Class Action: FRCP 23 Requirements
· One or more representative parties may bring a collective action on behalf of all members of a group

· (1) Prerequisites for Class actions: 23(a)

· (1) The class is so numerous that joinder of all members is impracticable 

· No specific number but around 30-40 threshold

· (2) The case presents questions of law or fact common to all members 

· Needs to lead to a common answer NOT common question 

· Duke v. Wal-Mart
· Not trying to prove what the answer will be at this stage just that it will be the same for every member

· Presumption that commonality is met when there is only an injunction sought -> Courts are more skeptical when the request is for money damages

· (3) The representative party’s claims or defenses are typical of the class, and 

· Basically ensures that the named representative is a member of the class 

· (4) The representative party will fairly and adequately protect the class’s interests 

· Compare named representatives and the interest of the class

· Need to ensure due process (fairness and efficiency)

· (1) No conflicts: representative isn’t seeking anything the class isn’t seeking & defendants don’t have any special defense to the representative’s claim that wouldn’t apply to the rest of the class
· (2) incentive to litigate for the class: motivated to represent the class
· Hansberry v. Lee: Was not adequately represented by the class – complete opposite. Did not satisfy this element

· (2) Types of cases for class treatment: 23(b)(1)-(3)

· (1) if a series of individual cases would create a risk of inconsistent decisions regarding the rights of individual class members, the obligations of the opposing party, or impairing the interests of the other potential class members (avoid harm to class members or other party)
· No right to opt out because then could file individually -> lead to incompatible standards 

· (2) if the party opposing the class has acted or refused to act on grounds that apply to the whole class, so that relief for the whole class is appropriate 

· Declaratory relief – order in form of declaration of parties legal rights/obligations

· Injunctive relief – order to do or not to do something (equitable remedy

· Classic class action

· Wal-Mart v. Dukes: Attempted to file under (b)(2) but were really trying to get a mix of (b)(2) and (b)(3) because were seeking individual monetary relief (not incidental like (b)(2) requires)

· (3) if the questions of law or fact common to the class predominate over any questions affecting only individual members and a class action is superior to other available methods for fairly and efficiently deciding the controversy (damages class)
· The common interest has to spearhead and be the most important issue for all, over any individual claims of class members

· Basically an action where people are seeking individualized damages

· Allows for it although in class action

· But damages of individuals cannot be greater than common interest

· (3) Class certification/notice requirements: 23(c)

· Court must certify a case to proceed as a class action 

· Usually occurs on motion of the class representatives 

· when a case is certified, the court will define the class, define the class’s claims or defenses and appoint counsel for the class 

· Notice Requirements: 23(c)(2)
· For (b)(1) and (b)(2) class

· the court may require notice and opt-out at their discretion, but there is no opt-out requirement as the chance of violating due process is lower here than in (b)(3) claims
· For (b)(3) class
· They must give reasonable notice and opt-out requirement Mullane v. Central Hanover Trust Standard
· That they can appear through their own attorneys, can ask to be excluded, and that judgement will be binding on the class members 

· Because they might not have same benefits in the class as they would individually

· Notice must be clearly and concisely stated in plain language:

· (1) Nature of the action

· (2) Definition of the class certified

· (3) Class claims, issues, or defenses 

· (4) That a class member may enter an appearance through an attorney if the member so desires

· (5) That the court will exclude from the class any member who requests exclusion

