Property Outline – Fall 2020/Spring 2021
Fundamental Concepts 

A. Property is a set of rules that gives people rights among other people as regards to things. 

a. Bundle of sticks metaphor: ownership is a number of different rights. 

i.  ex. Right to possess the object, right to use it, right to transfer it, etc. 

B. General Definitions

a. Real Property: land and any structures built upon it. 

b. Personal Property: all other kinds of property 

c. Possession: Dominion and control 

i. Right to ownership based on mere possession of the article: 

1. wild animals, finding lost articles, adverse possession. 

d. Title: Ownership, more or less 

A. First in Time: Property Acquisition by Discovery/Conquest, Capture, Creation 

A. General 

a. Principle of being first in time 

b. Origins of American property law 

1. Discovery/Conquest 

A. Chain of Title 

a. For most parcels of real property in America, the chain of title traces back to a grant by the U.S. Government 

b. Johnson v. M’Intosh – 

i. American courts held that although Native Americans had ‘possession’ of the land on which they lived, they did not have ‘title’ and could not convey title. 

ii. Therefore a title derived from the fed. gov’t or states or colonies has priority over an earlier ‘grant’ from a Native American tribe. 
1. Rule: The first 'European' discoverer has superior rights to land including the right to grant title in regards to all other Europeans but as regards the tribes, the first discover has the sole right to extinguish their title through purchase or conquest. 
2. Introduces Lockean Labor Theory – Indians did not do enough with their land to establish ownership rights
c. Black Hills Institute v. US – Sue the T-Rex 

i. Fossil was found on gov’t trust land 

ii. Williams didn’t actually own the land b/c the gov’t was holding it in trust for him, so he didn’t have the power to sell the fossil without gov’t approval. 

iii. Court looked at S. Dakota state law – fossil was an ‘ingredient’ of the land, therefore Williams didn’t have right to sell it. 

iv. Belonged to gov’t, not Black Hills
1. Rule: when testing for a form of property, the determinative factor is the form of the property at the moment of discovery

2. Sub-Rule: The test for whether items are real property

a. Land 
b. That which is affixed to the land

c. That which is incidental or appurtenant to the land

d. That which is immovable by law 

B. John Locke Labor Theory of Property
a. Gain a property right by:

a. Taking something unowned and getting a right to it by using your labor and adding to it. 

b.  First in time

c. Use of body and labor to make it into something usable. 

2. Rule of Capture:

A. General 

a. Once a person has gained possession of a wild animal, he has rights in that animal superior to the rest of the world. 

b. Pierson v. Post – 

A. Beach was unpossessed land, so ratione soli (constructive ownership over wild animals on one’s land) does not apply 

1. Landowner has constructive possession over natural resources and wild animals found on a landowner’s property
2. Majority Rule: for wild animals (ferae naturae) “mere pursuit” is not sufficient to establish ownership; you must have an intent to capture and deprive the animal of its liberty; mortally wound or capture the animal to the extent that it can’t escape in order to establish occupancy 
a. Establish possession by (1) intent to control or exclude others and (2) physical control (“occupancy”)
3. Dissent: case should be decided by the custom of hunters, not philosophy (discussed in Ghen v. Rich)
c. Ghen v. Rich – whale case – custom or usage can play a role 
1. Ghen Rule:  A usage (custom) can establish a property right in a wild animal but the application must be extremely limited and only affect a few people - 3 elements: (1) - the usage must be recognized and acquiesced to for many years, (2) it must allow for reasonable salvage for securing or reporting property rights, (3) it must work well in practice. 
B. Custom implemented under very specific circumstances – here to preserve the survival of the whaling industry
d. Keeble v. Hickeringill – man who scared away ducks on neighbor’s property

A. Rule: Malicious, spiteful acts that serve no purpose other than to interfere with someone's livelihood give rise to legal action - however, if the damage to one's profession is done through the use of the same form of employment then there is no action (fair competition) 
1. Can lure things away to something better (business competition), but not deliberately prevent them from coming 

2. “Every man that hath a property may employ it for his pleasure and profit”
3. Ratione Soli: constructive ownership of wild animals on one’s land
B. Conversion:

a.  The wrongful exercise of dominion over the personal property of another 

A. Must intentionally take the thing 

1. Don’t have to know that it belongs to someone else 

B.  Can become conversion if the true owner asks for it back and you don’t return it 

b. Popov v. Hayashi – Barry Bonds record-breaking baseball case

A. Causes of action: conversion, trespass to chattels 

B. Rule: Conversion is the wrongful exercise of dominion over the personal property of another; wrongful purpose NOT an element
C. Rule on Possession = physical control + intent to control/exclude its use from others

1.  Court adopts “Grays’ Rule” (using custom): a person who catches a baseball as it enters the stands, and stops its momentum, acquires full possession of that ball as it enters the stands, and stops its momentum, acquires full possession of that ball and thus is its owner. If the ball is dislodged by incidental contact it is not under full possession. Also, the first person to pick up a loose ball and secure it becomes its possessor. 
2. *Where an actor takes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest which constitutes a qualified right to possession sufficient to support a cause of action for conversion.  
D. Rule on Abandoned Property: The first person who comes into possession of a piece of abandoned property becomes its new owner
1. Here the parties had equal rights = undivided interest

C. Rule of Capture applies to “fugitive resources”

a. Oil and gas: belong to the owner of the land so long as they are on or in it and subject to his control 

A.  If they escape and go into other land or come under another’s control, no longer belong to former owner

B. possession of land does not necessarily equal possession of oil or gas 

b. Water: 

A. English rule: whoever first “captured” the water was its owner

B. American rule: Rule of reasonable use = rule of capture but wasteful uses of water are unlawful 

1. Western states – Rule of first in time, or “prior appropriation” 

a. the person who first appropriates water and puts it to reasonable and beneficial use has a right superior to later appropriators 

b. consequence of scarcity of water in western states 

2. Eastern states – variation on “riparian rights” (based on first possession) 

a. each owner of land along a water source has a right to use the water, subjet to the rights of other riparians 

D. Possession: 
a. Must have some level of control
b. Intent to keep the thing 
Property Theories: Rights to Exclude, Abandon 

A. Tragedy of the Commons (Hardin): 

a. Problem of Common Ownership: 

A. No individual experiences the benefits of restraint because others will continue to overuse/harm the commons
1. No one is incentivized to take as good care of the common property as they would of their own personal property. 

i. Externality: the physical consequences 

ii. Transaction Costs: costs of coming to an agreement and enforcing it  

iii.  Holdouts: someone who won’t negotiate; doesn’t become part of the agreement
iv.  Free Riders: benefits from resources while not working for it 

b. Solution → Private property = ability to exclude is very important not just with land, but with other forms of property 
Exclusion, Abandonment, and Trespass 

A. Right to Exclude 

a. A fundamental right of private property ownership is the right to exclude other people from the property. 
a) However, the right to exclude is NOT absolute 

B. Jacque v. Steenberg Homes – mobile home driven across Jacque’s land against his will 

a. Rule: Intentional trespass; jury can award punitive damages even though there is no physical harm, because it interferes with the owner’s right to exclude
a) Up to this point, couldn’t get punitive damages if awarded nominal damages

1.  this case changes that rule to more strongly protect the right to exclude 

C. BUT Right to Exclude not Absolute: 


a. State v. Shack 

a) Rule: The ownership of real property does not include the right to refuse access to individuals providing government services to workers who are housed on the property 
1. Property rights serve human values, 

2. The right to exclude is not absolute. 

3. In some cases, owner will not be allowed to exclude people from property if it will interfere with the rights of others invited onto the land.  

D. Abandonment 

a. Elements

a) Owner must intend to relinquish all interests in the property, with no intention that it be acquired by another particular person. 
b) There must be a voluntary act by the owner to effectuate the intent 

1. abandoned property belongs to the first person who subsequently takes control of it 
E. Pocono v. MacKenzie – sometimes you can’t abandon land you own 

a. Rule: there can be no abandonment when owned in fee simple with perfect title; once it is determined that good title exists, then the abandonment theory cannot succeed
a) Reasons of administrative clarity and public safety

F. Intentional Trespass

a. Elements: 
a) One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally: 
1. Enters land in possession of the other, or causes a thing or third person to do so, or

2. remains on the land, or 

3. fails to remove from the land a thing which he is under a duty to remove. 

b. More on trespasses 

a) Intrusion: 
1. possessor’s interest in exclusive possession of his land has been invaded by the presence of a person or thing upon it without the possessor’s consent
b) Intended Intrusions Causing No Harm: 
1. One who intentionally enters land in possession of another is subject to liability to the possessor for a trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or person in whose security the possessor has a legally protected interest. 
c) State of mind: 

1. it is not necessary that the foreign matter should be thrown directly and immediately upon the other’s land. It is enough that an act is done with knowledge that it will to a substantial certainty result in the entry of the foreign matter. 

B. Subsequent in Time: Acquisition by Find, Adverse Possession, and Gift 

A. 3 ways to get subsequent ownership 

a.  Finding something

b. Adverse possession

c. Gift 

B. Find (Subsequent Possession): 
a. The finder of lost property holds it, at least for a certain time, in trust for the benefit of the true owner BUT the finder has rights superior to those of everyone except the true owner or prior possessor. 

b. Elements: To have possession, the finder must have

a) Physical control over the goods and 

b) An intent to assume dominion over them. 

c. Armory v. Delamire – Chimney sweep found expensive brooch, cheated by silversmith’s apprentice who refused to return the precious stones.  
i. i. Rule: Finder’s title is good as against the whole world except the true owner or a prior possessor.

C. Possession protects owners who don’t carry around receipts, title papers, etc. 
a. Policy 

a) Encourages bailments 

b) Protects peaceable possession and discourages theft 

c) Protects honesty of finders who turn things in 

d) Encourages items to be put back into circulation 

b. Even if the possessor has obtained his possession wrongfully, he will be entitled to recover from a third person who interferes with that possession.  

c. Dispute usually between the finder and a third party 
d. True owner has the burden of proof to prove over the finder’s claim 

e.  Prior possessor has right over the finder 

f. “True owner” depends on other claimants because title is relative. 

D. Bailments: rightful possession of goods by a person (the bailee) who is not the owner 

a. The bailee must: 
a)  Have actual physical control of the bailed property and

b) Must intend to assume custody and control over it 

b. Voluntary – when the owner of the goods (bailor) hands it over to the bailee (like a coat check) 
c. Involuntary – lost or misplaced items

d.  Obligations of the bailee:

i. Modern standard of care for bailees is “reasonable under the circumstances” 

e. Usually involves a transfer of possession – “temporary rightful possession” 

E. Trover and Replevin 
a. Trover: allows the possessor the right to recover the full value of the object from the third party who has taken it. 
i. Entitles plaintiff to the object’s value and lets the defendant keep the object.

b. Replevin: a lawsuit to obtain return of the goods, not damages 

F. Conflicts between finder and real-estate owner: 

a. Trespasser: If the finder is a trespasser, the owner of the real estate where the object is found will be preferred. 

b. Public v. private portion of premises: If the object is found in a private area, more likely to go to the landowner. If it is found in a public area, the finder is more likely to get the object. 
Adverse Possession
I. General 

a. If a trespasser occupies land for a certain amount of time and statute of limitations runs out, then they get the land. 

b. Statute of Limitations: only a certain amount of time in which a plaintiff true landowner can bring a cause of action for ejectment 

i. 20 years max though shorter in some states

ii. Can be extended either through tacking or the disabilities exception 

c. Purpose of AP is to “quiet title” – determine who has the right to the land 

d. Need to satisfy all the elements for the whole time of the statutory period 

e. If the adverse possessor is successfully, he normally acquires title only to the property occupied (except with color of title)
A. 4 Elements of Adverse Possession: 

1. An actual entry given exclusive possession 
a. Entry: triggers the clock running on the statute of limitations 
b. Exclusive: not shared with general public or owner

c. A reasonable percentage of the property must be used by the adverse possessor 

2. Open and notorious 
a. Adverse possessor’s actions must be sufficient to put a reasonably attentive landowner on notice 

a) Constructive notice is sufficient – not worried about what the landowner actually knew
b) Marengo: case where person adversely possessed cave under owner’s land, no reasonable way for the owner to be notified 

b. The adverse possessor’s use of the land must be similar to how a typical owner of such a property would behave 

c. Exception (when actual notice is required): 
a) Mannilo v. Gorski: “No presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious.”
1. Rule: Change to the open and notorious rule
a. Actual knowledge is required when there is a minor encroachment along a common boundary
b. No presumption of knowledge arises from a minor encroachment, so can’t be open and notorious without actual knowledge by the owner
2. Rule: Change to the adverse and under claim of right
a. Allows for mistaken belief that the property is yours
3. Continuous for the statutory period 
a. Must use the property as an average true owner under the circumstances 
a) Doesn’t have to be constant 

b. If the adverse possessor abandons the property for a time and then returns, statute of limitations starts over 

c. Tacking (extends the statute of limitations) 

a) Possession by two adverse possessors, one after the other, may be tacked if the two are in privity with each other 

Howard v. Kunto - Several houses were one lot over from the lots described in their deeds 

1. Rule: Successive occupants of real property may tack time for adverse possession if the occupants are in privity
a. Howards want to give ‘undivided one-half interest’ – where you own half the value but can use the whole property, while Kuntos claim adverse possession 

b. Appellate court says summer occupancy is sufficient b/c it’s consistent with the purpose and nature of the property 

c. Tacking allowed b/c privity – voluntary conveyance of possession 

d. Policy – Kuntos acted reasonably and shouldn’t be screwed over, preference for land being used

d. Disabilities (extends the statute of limitations): 

a) If the true owner of the property is under a disability, in nearly all states he is given extra time (grace period) within which to bring an ejectment action if the disability existed at the time when the cause of action arose
b) Only applies if: 

1. Minor
2. Insanity 

3. Imprisonment

c) Disability must exist at the time adverse possession began 
d) No tacking of disabilities allowed
e) Physical disabilities usually not included, and depends on the time when the entrance took place 

f) Disability:

1. Basic Rule: An action to recover the title to or possession of real property shall be brought within ten years after the cause of action thereof accrued
2. Exception conditions: but if a person entitled to bring such action, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned
3. Exception effect: such person [or anyone claiming from by, or under such person], after the expiration of ten years from the time of the cause of action accrues, may bring such action within five years after such disability is removed
4. Adverse and under claim of right (aka “claim of title” or “hostile”) 
a. Acting like a true owner - 3 possible states of mind (depends on jurisdiction):
a) Objective – state of mind is irrelevant

b)  Subjective/Good Faith Standard – “I thought I owned it.” 

c) Aggressive Trespasser - “I did not think I owned it, but I intended to make it mine.” 

b. Blaszkowski v. Schmitt 
a) Rule: AP requires enclosure/cultivation or improvement of the land held in physical possession

b) What state of mind does WI require to establish ‘hostility’? 

1. Objective – state of mind is irrelevant 

c) Schmitt’s argument? They didn’t use all the land 

1. Court responded that was ok because the land use was appropriate 

d)  Previous owners “tack” the time onto current owner

1. in this case counts on both sides 

5. Color of Title 

a. One may possess property under a written instrument purporting to give him title to  
a) Don’t have to enclose the whole thing AND once you proved you had a right to part of it, you got the whole thing named in the deed 

b) The possessor is operating under the honest but mistaken belief that he has title to the property in question 

1. usually has to do with the location of a boundary line 

b. The parcel of land claimed to be constructively possessed must be a single parcel and contiguous. 
c. More lenient requirements for AP 
a) shorter SOL 

b) Constructive Possession: Actual Possession of a part = “constructive possession” of the whole based on a deed or written document

d. BUT exceptions p. 163: 

a) Owners Farm, A enters back 40 acres → you can’t get constructive possession of the whole thing when someone else is actually in possession 
b) X’s Lot 1, Y’s Lot 2 → no one on the 2nd person’s land – they wouldn’t be on constructive notice 

6. Van Valkenburgh v. Lutz – many AP issues in one case 

a. Rule: To prove actual occupation the premises must:

a) Be protected by a substantial enclosure, or;
b) Cultivated and improved
Gift: 

A. Gift

a. voluntary transfer of property by one person to another without any consideration or compensation 
B. Gift Circumstances 
a. Inter vivos
a) An ordinary gift in which the donor is not responding to any threat of death made during life, irrevocable 
b) An inter vivos gift requires that the donor intend to make an irrevocable present transfer of ownership

c) if the intention is to make a testamentary disposition effective only after death, the gift is invalid unless made by a will 

b. Causa mortis: in contemplation of impending death,” revocable if donor recovers 

a) In some jdxs, it automatically comes back if donor recovers, in others, the donor would have to assert that they want it back 

b) Stricter requirements for delivery in the case of gifts causa mortis – usually actual physical delivery required if the property is capable of it. 

c) Why – don’t interfere with statute on wills 

c. Reservation of lifetime interest: “the correct test is whether the maker intended the gift to have no effect until after the maker’s death or whether he intended it to transfer some present interest. As long as the evidence establishes an intent to make a present and irrevocable transfer of title or the right of ownership,

C. Gift Elements 

a. Intent
1. Grantor must intend to make an irrevocable present transfer, otherwise it is an unenforceable promise 

b. Delivery
1. Control of the subject matter of the gift must pass from the donor to the donee.

2.  Gift requires physical delivery, or a constructive or symbolic delivery “sufficient to divest the donor of dominion and control over the property.” 

3. Delivery can be either: 

1. Manual: actually giving the thing 

2. Symbolic: giving something representative 

3. Constructive: giving access or control (like car keys or house keys)

a. Constructive or symbolic delivery is only allowed when delivery of the actual subject matter is impossible or impractical 

4. “Delivery must be as perfect as the circumstances and the surroundings reasonably permit.” 

5. The donor must part with dominion and control of the property 

c. Acceptance
1. Giving a gift is a bilateral transaction requiring the donee to accept the gift. 

2. However, if the gift is beneficial, the court will presume that the donee intended to accept it. 

D. Inter vivos vs. causa mortis gift: 

a. Newman v. Bost  housekeeper suing administrator of will 

1. Rule: Delivery can be constructive where it plainly appears that it was the intention of the donor to make the gift and where the things intended to be given are not present or where present are incapable of manual delivery; (when the items are capable of manual delivery there MUST be manual delivery)
2. What did plaintiff claim by causa mortis gift? 

1. The keys to the bureau with the papers – so basically the house and everything in it, including life insurance, because he manually delivered the keys to her 

3. Holding: the delivery of the keys constituted constructive delivery of the furniture itself, since they were too heavy to make manual delivery possible, but they did not constitute constructive delivery of the insurance policy, because it could have been manually delivered. 

E. Gift with reservation of lifetime interest

a. Gruen v. Gruen - Klimt painting, fight between son and stepmother 

1. Rule: Donor must intend to make an irrevocable present transfer of ownership; a donor doesn't need to comply with will formalities to make a lifetime gift of a remainder in tangible personal property while retaining a life estate.
2. What elements of gift are at issue? Every element 

1. Donative intent: Victor's letters clearly establish intent to presently irrevocably give Michael a remainder in the painting

2. Delivery: Victor's letters were sufficient symbolic delivery of the remainder, especially given Victor's intent to retain a life estate

3. Acceptance: Law presumes acceptance if the gift is valuable. This paining was worth millions, and the keeping and showing off of Victor's letters indicated acceptance. 

3. Son is getting a remainder – what comes after a life estate 

3. Acquisition by Creation: Intellectual Property 

A. Analytical Framework – Intellectual Property:
a. Patents
i. Elements:
1. Novel
a. Not previously invented or discovered anywhere
2. Nonobvious
a. Whether the invention is a sufficiently big technical advance
3. Usefulness
a. Offer actual benefit
ii. Patentable subject matter
1. New composition of matter
2. Things created by humans
a. Chakrabarty: oil digesting bacterial; human-made microorganism
3. Things occurring in nature can’t be patented
b. Trademark (word, phrase, symbol, design)
i. Elements:
1. Distinctiveness
2. Non-functionality
3. First Use in Trade
a. NOT first adoption
ii. Lanham Act
1. Protects against use that could cause “confusion”
c. Copyright
i. Elements:
1. Originality
a. INS: can’t copyright facts
b. Feist: unique complication of facts can be copyrighted (minimal degree of creativity)
2. Work of authorship: literary, musical, dramatic, choreographic, pictorial, graphic and sculptural, motion pictures and other audiovisual works, sound recordings and architectural works
3. Fixation
ii. Infringement:
1. Ownership of a valid copyright; 
2. The defendant has copied the content, and;
3. There has been an improper appropriation
a. D copied so much of the original material that the two works are substantially similar
iii. Defenses
1. Fair Use (Multi-Factor Test) 
a. Purpose and character of the use;

b. Nature of the copyrighted work;

c. Substantiality of the portion used in relation to the whole of the copyrighted work (quantity and quality)

d. Effect of the use upon the potential market for or value of the copyrighted work

d. Property in One’s Person and Persona
i. Right of publicity

1. Cal. Civ. Code § 3344

a. Knowing use;
b. Of another’s name, voice, signature, photograph, or likeness;

c. For purposes of advertising or selling;

d. Without consent, and;

e. Causing injury
2. Common law elements / California Common Law Right of Publicity (Eastwood)

a. Definite use of plaintiff’s identity;
b. Appropriation of plaintiff’s name or likeness to defendant’s; advantage (commercial or otherwise);
c. Lack of consent, and;
d. Injury

3. Lanham Act

a. Likelihood of confusion between the original work and the disputed use
ii. Bodily tissues

1. Cells in research (Moore v. Regents of UC)
a. No property rights 

2. Sperm (Kievernagel)

a. Property rights 
A. Cheney Bros. v. Doris Silk Co. 

a. Company was allowed to imitate patterns of Cheney Bros. silk. 

b.  Imitation is allowed as long as it’s not passed off as literally the same brand/same thing.

c.  “In the absence of some recognized right at common law or under the states, a man’s property is limited to the chattels which embody his invention. Others may imitate these at their leisure.” 

B. Smith v. Chanel, Inc. – The greater public good served by offering comparable goods at lower prices  

C. Patent: 

a. “A patent is a limited duration property right, relating to an invention, granted by the USPTO in exchange for public disclosure of the invention.” 

b. Protects inventions and discoveries

c. Processes or products that are “novel, useful, and nonobvious.” 
d. Elements

a) Novel: not previously invented or discovered anywhere 
b) Nonobvious: whether the invention is a sufficiently big technical advance over the prior art 

c) Usefulness: the invention must offer some actual benefit to humans 

e.  Grants monopoly for 20 years

f. Can’t patent laws of nature or things that exist in nature 

D. Diamond v. Chakrabarty – Chakrabarty created the first bacteria to digest multiple components of crude oil while working for GE, was useful for cleaning up oil spills

a. Established a broad reading of patent law

b. A living, human-made microorganism is patentable subject matter under the patent act 

c. Patentable/subject matter includes:

a) New manufacture/composition of matter

b) Things created by humans can be patented

c) Things occurring in nature can’t be patented

E. Trademark: 

a. “A trademark is a word, phrase, symbol, or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others.” (Lanham Act) 
b. Elements

a) Distinctiveness

b) Non-functionality 

c) First Use in Trade (NOT first adoption) 
c. Protected against use that could cause “confusion” 

d. Lasts until “abandoned” or becomes generic 

e. Gives the owner the exclusive right to use that mark in connection with the sale of a particular good or service in a particular geographic area. 

f. The mark must be distinctive and identify the precise source of the goods or services (generic designations may not be registered) 

F. Copyright: Protects the expression of ideas, such as original works of authorship, such as writings, music, and works of art, that have been tangibly expressed. 

a. “unique manner of expression” that is original – not necessarily novel

b.  Copyright protection in a work begins as soon as the work is created in a tangible medium 

c. Copyright holders may sell others licenses to use their works or transfer their copyrights to others 

d. Compilations are possibly copyrightable if meets criteria of “some minimal degree of creativity”

a) i.e. the facts must be selected, coordinated, or arranged in a somewhat original way. 

e. Lasts for life of author plus 70 years (although less substantive protection) 

f. Only original expressions of ideas or facts can be copyrighted 

G. Copyright Elements 

a.  Originality
a) Independent creation of the author
b) Demonstrate at least minimal creativity 
b. Work of authorship

c. Fixation

a) “sufficiently permanent or stable to permit it to be perceived for a period of more than a transitory duration.” 
H. Elements of copyright infringement: 

a. Ownership of a valid copyright
b. Copying by a defendant

c. Improper appropriation (the D copied so much of the original material that the two works are substantially similar) 
I. Copyright: 

a. INS v. AP – AP accused INS of stealing their news stories (unfair competition) 

b. Court argued that you can’t copyright facts; news is not covered under the Copyright Act so this issue was looked at through unfair competition in trade

a) Ideas are not copyrightable, but the form of expression is

b) INS only applies to “hot news” (has a limited application)
c) Court had public policy interest in incentivizing newspapers to continue publishing the news. 
J. Compilation Copyright: 

a. Feist Pubs. V. Rural Telephone Service – telephone directory

b.  Test of originality: to copyright a compilation, must be a minimal degree of creativity (which Rural did not show) 

c. Court rejected labor theory – just b/c Rural worked hard doesn’t entitle them to the information 

d. Originality, not “sweat of the brow”, is the touchstone 

K. Fair Use: Affirmative Defense to a claim of copyright infringement

a. If a copyrighted work is used for purposes such as “criticism, comment, news reporting, teaching, scholarship, or research” it is not an infringement of copyright. 

b. Author’s Guild v. Google, Inc. – Google launches Google Book Project, makes digital scam of books and indexes them online so users could search terms and pull up a limited view

a) Court rules fair-use defense applied because it was transformative use of copies and only made small portion available; Google’s small copy makes it unlikely they would compete with copyright owners 

b) Prong 1 of the fair-use defense:

1. Google's copies were made for a highly transformative purpose 

2. Digital copy of copyrighted books that would allow users to search for terms of interest is the type of transformative use 

3. Google does have profit motivation for the project, but that doesn't negate the highly convincing transformative purpose

c) Prong 2 of the fair-use defense:

1. This factor has rarely been found to play a large role in deciding fair use, and it doesn't here

d) Prong 3 of the fair-use defense:

1. Copying the entire book was necessary for Google's transformative use, and Google only made a small portion available to the public. 

e) Prong 4 of the fair-use defense:

1. Based on prong 3, it is unlikely Google created a copy that would compete with copyright owners

2. Google's agreement to give copies of the works to the libraries to be used for the same purposes as Google Books Project is also non-infringing. 

L. Fair Use Multi-Factor Test: 

a. Purpose and character of the use 
b. Nature of the copyrighted work

c. Substantiality of the portion used in relation to the whole of the copyrighted work (quantity and quality both count)
d. The effect of the use upon the potential market for or value of the copyrighted work
M. Copyright Infringement /Fair Use Defense
a. Harper and Row Publishers v. Nation Ent. 

a) Harper and Row had exclusive rights to Ford’s memoir, gave Time exclusive right to pre-publication excerpts, the manuscript was leaked to The Nation and they published all the best excerpts – cost Harper and Row $25,000 

b) The Nation claimed a ‘fair use’ defense 

1. Purpose and character of use 

a. it was for profit, exploitation, cutting out Time Magazine (Nation claimed they were just reporting the news) 

2. Nature of the copyrighted work 

a. unpublished historical autobiography, author should have right to choose manner of first publication, the personal element is what makes it valuable 

3. Substantiality of the portion used in relation to the whole of the copyrighted work. 

a. How much was used? 

i. Not much BUT the most important parts of the book – important because don’t want to discourage historical figures from writing, The Nation acted in bad faith. 

4. Market effect 

a.  tangible, Time didn’t pay Harper and Row $25,000 

4. Property in One’s Person and Persona

A. Right of Publicity: forbids unauthorized use of someone’s name or likeness (California Common Law Right) 

a. Alienable, inheritable – descends by will or testacy 

b. Grounded in privacy rights 

c. Entitles a celebrity to prevent others from using the celebrity’s name or photograph for commercial purposes 

d.  Extends through the celebrity’s lifetime and for between 20-100 years after the celebrity’s death

B. Right of Publicity Common Law elements (Eastwood) 

a. Definite use of plaintiff’s identity
b. The appropriation of plaintiff’s name or likeness to defendant’s advantage, commercial or otherwise 

i. White v. Samsung adds – not limited to name or likeness – can be exploitation of “celebrity value”
c. Lack of consent 
d. Injury 

e. More info:

f. Forbids unauthorized commercial use of one’s name, likeness, and other aspects of one’s identity (Cal. Common law right)

g. Lanham Act

i. Protects against consumer confusion, or if the dilution of a famous mark is likely to occur

h. Cal. Civ. Code § 3344

i. Knowing use;

ii. Of another’s name, voice, signature, photograph, or likeness;

iii. For purposes of advertising or selling;

iv. Without consent, and;

v. Causing injury
i. California Common Law Right of Publicity 

i. common law right of publicity cause of action “may be pleaded by alleging (1) the defendant’s definite use of the plaintiff’s identity; (2) the appropriation of plaintiff’s name or likeness to defendant’s advantage, commercially or otherwise; (3) lack of consent; and (4) resulting injury.”

ii. Element 2:

1. White v. Samsung adds that appropriation is not limited to name or likeness – can be exploitation of “celebrity value” 

C. White v. Samsung Electronics - Vanna White robot commercial 
a. Holding: The right of publicity will be deemed to have been violated whenever a person’s ‘celebrity value’ is exploited by the defendant, regardless of the means by which this is done. 
b. What does court add to Eastwood definition? Element 2 – not limited to name or likeness (too narrow) 
c. Problem: when someone is very famous it is very easy to evoke their identity 

d.  Kozinski dissent: Where to draw the line? Celebrities could claim all sorts of things evoke their identity

i. worried it will undermine the right to parody or mock

ii. Violating the 1st Amendment? Overprotection of intellectual property? 

iii. Shrinks the public domain – need a balance between public and private property 

D. Property in bodily tissues: 

a. Use of cells in research: No property rights. 

b. When a person’s tissues are extracted as a part of a medical procedure, the patient does not continue to ‘own’ the extracted materials 

c. Patient cannot control how they are used for scientific and commercial purposes. 

E. Moore v. Regents of UC - doctors took Moore’s tissue and created lucrative cell line

a. The cell line was a product of scientific knowledge; not identical to Moore’s cells; patentable and completely distinct from Moore’s own cells

i. Excised cells generally treated as medical waste

ii. Public interest: cells and cell liens are routinely distributed to labs and researchers who might not know how the cells originated; if Moore could claim conversion then so could others which would mean all downstream hospitals, labs, etc. Would have liability thus resulting threat of litigation would stifle medical research

b. P sued for conversion, breach of fiduciary duty/ lack of informed consent 

i. P could sue for these claims, but only against the physician. 

c. Majority – Once P’s cells had been removed from his body, he did not retain any ownership interest in them. 

i. Cell line is distinct from Moore’s cells and is invented, not natural 

d. Extend law? 

i.  No – would interfere with medical research b/c would have to be strict liability (and the problem can be addressed through consent/duty laws) 

e. Dissent? Not realistic – what about the right to consent, and the right to negotiate? 

i. For lack of informed consent claim, plaintiff has to prove they would have acted differently, and any reasonable person would have acted differently 

ii. Unjust enrichment at P’s expense 

F. In re Estate of Kievernagel – a couple contracted to have sperm stored for IVF, and the husband signed an agreement that it was his sole and separate property and he retained authority to control its disposition. The husband died and the wife becomes administrator of the estate. Wants the sperm but the fertility center won’t release, husband’s parents object saying he didn’t want to father a son posthumously. 

a. Trial court denied distribution of sperm, and the Cal Court of appeal affirmed

b. Husband explicitly signed an agreement that the sperm was his property and that he wished it to be discarded after his death

c. Pre-embryos are not either “persons” or “property” but an interim category that entitles them to special respect because of potential for human life

d. The progenitors retain decision -making authority as to the disposition of the embryo 

e. Disposition of husband’s sperm doesn’t affect wife’s procreative autonomy 

II. The System of Estates 

A. General 

a) Estate: an interest in land which has 2 characteristics: 
a) it is or may become ‘possessory’ and 
b) it is measured in terms of duration (split into two or more time periods). 

b) “The estate system is designed to make clear who is transferring what to whom—not just what physical parcel . . . But also what sort of ownership, measured in terms of the duration of the transferee’s interest.”  
c) Numerus Clausus principle: limited number of estates 

a) want owner to have freedom but future owners to have freedom too 

b) limited number of estates keeps system manageable

c) Johnson v. Whiton, can’t create a new estate. 

1. “To Sarah and her heirs on her father’s side,” court struck “on her father’s side” to create a fee simple.  

B. Kinds of interests 
a) Possessory Interests

a) any entitlement that gives one the right to the land at a given moment.  

b) The holder has the right to possess the land now.

b) Future Interests: will or might give you the right to land at some future date.  

c) Concurrent Interests:  Multiple parties have simultaneous rights to possession

C. Means of Transferring Interests in Land 

a) By will: 

a) done by testator or testatrix
b) they devise real property or bequeath personal property 

b) Intestate: someone dies without a will 

a) Heirs: determined by state intestacy law

b) Without heirs, property will escheat to the state

c) There are no heirs to the living – they are determined at the time of death 

d) Although used colloquially to include devisees who receive by will, in legal terms “heirs” refers to those who take under the state’s intestacy statute 

c) Per stirpes: distribution by branch

d) Per capita: distribution by head 

e) Substitutes for Wills: 
a) Trust 
1. is established by a settlor, who creates a trust that is run by a trustee for the good of a beneficiary.  
b) Other common options 
1. life insurance (paid out to beneficiaries), joint checking accounts, pensions.

2. These are useful because they don’t have to go through probate, and thus avoid time, transactions costs, taxes.  

3. They change ownership pretty much automatically.

D. Present Estates: 

a) Fee Simple Absolute 

b) Fee simple determinable

c) Fee tail

d) Life estate
E. The Fee Simple Absolute

a) the most unrestricted estate, of infinite duration. 

b) Cannot be divested and will not end upon the occurrence of any future event.  

c) Inheritable under intestacy statutes – can’t have limits put on inheritability 

a) If no direct descendants, will go to collateral relatives. 

d) Historically, to convey, has to be “To A and his heirs.” 

a) Now, majority approach does not require “and his heirs.” 

b) Today, a conveyance “To A” is sufficient to convey a fee simple in almost all states. 

1. “To Rose and her heirs”
2. “To Rose”

3. “To Rose in fee simple” 

F. Fee Tail

a) old common law in England attempt to make land inalienable to keep it in the family 
b) stop current possessor from cutting of inheritance rights of his issue

c) “To A and the heirs of his body” 

d) Descended to lineal descendants, generation after generation. When bloodline runs out, reverts to original grantor (unless specified for someone else).

e)  Majority approach: “To my son A and the heirs of his body, and if A dies without issue to my daughter B and her heirs.” 

a) Words create a fee simple in A. 

b) Fee simple in A, B takes if, and only if, at A’s death, A leaves no surviving issue. 

c) This approach just looks at one generation. If this doesn’t happen at A’s death then it’s a regular fee simple.

f) Every fee tail has a reversion or a remainder after it. 

G. Life Estate
a) the estate is one which lasts for the lifetime of the person and then is designated to go to another person (original grantor or third person) after the grantee’s death (reversion or remainder). 

b) The grantor of a life estate can control who takes the property at the life tenant’s death 

c)  “To A for life” creates a life estate that lasts for the duration of A’s life. 

d)  If A transfers his life estate to B, then B has a life estate “pur autre vie” 

a) the measuring life is someone other than the holder of the life estate 

b) Life estate measured by A’s life-span, not B’s 

e) Every life estate is followed by a future interest

a) either a reversion in the transferor OR

1.  “Then back to original grantor” 

b) a remainder in a transferee

1.  “Then to B” 

c) or both 

f)  Key words: 

a) “To A for life” or 

b) “To A during his life”

c) “To A until he dies”
d)  “To B and then at his death to B’s children in fee simple” 
g)  Protects future interest holder – current owner can’t just do whatever they want with it – can’t commit waste 

h) Life tenant may convey any interest in the property, up to and including the entirety of his own interest, but cannot convey a greater interest (like a fee simple) – if he does, then he will still only convey the entirety of his life estate 

a) If A sells, still measured by duration of A’s life 

i) A life estate can be defeasible – ex. “To B, for so long as she shall remain my widow, then to my son C.”

a)  If ambiguous, tendency to determine it is a fee simple determinable

j) Life tenant has right to lease and keep rents, but must pay all expenses 

H. Life Estate or Fee Simple? 

a) White v. Brown – “my home to live in and not to be sold” (life estate)
a) Rule: Unless the words and context clearly evidence an intention to convey only a life estate, the will should be osntrued as passing a fee simple absolute. If the expression in the will is doubtful, the doubt is resolved against the limitation and in favor of the absolute estate
b) Baker v. Weedon – the dire circumstances of a life tenant doesn’t necessarily justify a judicial sale of the property where less drastic measures can afford the tenant relief

a) Rule: In order for a life tenant to force a sale (to maximize the value of the interest) over the objections of the remainderman, the sale must be necessary for the best interest of all parties (both the life tenant and the contingent remainderman)
1. A trial court can order the sale of encumbered property appreciating in value but only if the sale is necessary for the best interests of all affected parties 
2. In this case the sale of land would have provided immediate relief to Plaxico but would cause great financial loss to the grandchildren 
3. The court ruled the judicial sale of the farm improper so long as the parties could figure out solid income for Plaxico 
c) What’s the intent of the testatrix? 

d) Rules of construction 

a) Convey entire estate when possible 

b) court will attempt to convey fee simple b/c doesn’t specifically restrict life-estate 

c)  Don’t like ‘partial intestacy’ 

e) Court strikes language about not selling as a disfavored Restraint on Alienation 

f) Holding: it devised a life estate because of the unambiguous terms of the instrument 
a) *when in doubt, presume full interest conveyed – why? 
b) Facilitates transfer of property, easier to use and cultivate land 
I. Restraints on Alienation

a) Davis v. Davis – Davis owns a life estate in the beach property with the remainder interest held by MKR Development, LLC (owned by three of defendant’s children). The children sought to enjoin Davis from renting the property during her lifetime to vacationers
a) Rule: any unlimited restraint (even placed voluntarily) on alienation is per se invalid (void against public policy). However, restrictions which provide only that someone's estate may be forfeited or be terminated if he alienates, or that provides damages must be paid if he alienates, may be upheld if reasonable.  
1. Judgment in favor of Davis allowing her to rent
2. Whether the life estate was created by conveyance by a 3rd party or by reservation by the life tenant herself is irrelevant 
3. Unlimited restraint is against public policy even if the restraint is self-imposed
4. Restraints on alienation are generally disfavored due to the “necessity of maintaining a society controlled primarily by its living members and the desirability of facilitating the utilization of wealth”
b) Impression Products v. Lexmark – Lexmark sells toner cartridges, remanufacturers re-purpose the used cartridges; Lexmark sues
a) Patent Act/Exhaustion Rule

1. A patent allows the owner to “exclude others from making, using, offering for sale, selling invention” but once a patent sells one of its products the control is gone – the rights are “exhaust” and the new owner can use/resell product like personal property
2. Simply put: Once a patentee decides to sell, the sale exhausts its patent rights regardless of any post-sale restrictions; it becomes private, individual property of the purchaser with the rights and benefits that come along with ownership
3. Sale terminates patent rights – becomes an issue of contract law not patent law
J. Waste

a) Comes into play when two or more persons have rights to possess property at the same time or consecutively. 

b) A should not be able to use the property in a manner that unreasonably interferes with the expectations of B based on the value the property will have when B takes possession 

c) The present holder has an obligation to keep the land and buildings in a reasonable state of repair 

d) 3 categories of Waste: 
a) Affirmative (voluntary) waste

1. An affirmative act causes unreasonable, permanent damage 
b) Permissive waste

1. omission by the present holder to care for the property adequately 
c) Ameliorative Waste
1.  building something bigger and more valuable on the property 

2. allowed in America as long as the value of the reversion is not decreased or if a reasonable person in the position of the future interest holder would not want to continue the current use of the property 

3. Wood v. Woodrick –Court sees Catherine’s plan as increasing value, hence no waste. 

K. Waste Elements 

a) If the present interest’s acts
a) Substantially reduce the value of the future interest, and 
b) Are unreasonable under the circumstances, 

c) Then the future interest holder has a cause of action 

Defeasible Estates, Future Interests: Future Estates

A. Defeasible estates

a. Any estate can be made defeasible, which means that it may terminate prior to its natural end point upon the occurrence of some specified future event. 
b. The owner may use and hold the property, or convey it, or have it be inherited by his heirs, but must use it subject to a restriction. 

c. Duration can be cut short by the happening of an event (other than death of owner) 

d. Two key distinctions: 

i. Whether estate terminates automatically or requires affirmative act 
ii. Who takes if estate gets cut short 

B. Fee Simple Determinable: A fee simple which automatically comes to an end when a stated event occurs (or fails to occur). 
a. The title automatically reverts back to the grantor when the condition is breached. 

b. Future Interest: Possibility of Reverter 
i. the right of the transferor to regain title if the stated event occurs

c. Durational words: ‘so long as,’ ‘while used as,’ ‘until,’ ‘during the time that’, “revert” 

i. words that make it clear the estate is to have a particular duration and is then to end automatically upon the occurrence of the stated event. 

ii. Example: From O, “To A so long as liquor is never served on the premises” 

iii. A mere statement of the transferor’s motive or purpose in making the transfer is not usually enough to create a FSD – usually creates a FSA.

d. Function: gives the grantor control over the use of the property, even after it has changed hands several times  

e. Many states have statutes of limitations which bar a possibility of reverter after a certain period following the creation of the FSD (usually a very long statute of limitations)  

f. Mahrenholz v. County Board – 1941 Hutton deed to Trustees of school district 

i. “This land to be used for school purposes only; otherwise to revert to grantors herein” 

1. unclear if fee simple determinable or fee simple subject to condition subsequent 

ii. What did the Huttons intend to convey? 

1. Illinois had rule that reverter or right of re-entry could only be conveyed upon death, so reversionary interest could not be conveyed to Jacqmains and then to Mahrenholzes 

iii. Holding: Fee Simple Determinable created in the Ds, leaving possibility of reverter to O and heirs (limited grant, not full grant subject to condition) 

1.  Language suggested a mandatory return rather than a permissive return, so it reverted to S without formal action on his part. 

C. Fee Simple Subject to a Condition Subsequent
a. gives the grantor a right to reenter the property and terminate the estate if the impermissible event occurs BUT the fee simple does not end unless and until entry is made. 

b. Future interest = right of entry, or right of re-entry 
i. must explicitly be a re-entry clause 
ii. provision that if the stated event occurs, the grantor may re-enter the property and terminate the estate 

c. Conditional words: “upon express condition that,” “upon condition that,” “provided that,” 

i. “Fred to Lucy, but if used for non-residential purposes, Fred shall have a right of entry.” 
ii. “but if, provided however that when the premises … on condition that the premises …”
d. If the conveyance has conditional language, but does not have a re-entry clause, will not be treated as a FSSTCS 

e. Usually a time limit on the right of termination – the statute starts to run upon the occurrence of the stated event and usually for a relatively short period 

f. Courts tend to prefer condition subsequent over determinable because they dislike automatic forfeitures 

D. Fee Simple Subject to an Executory Limitation
a. The grantor transfers a FSSTCS but creates a future interest in a third person (one other than the grantor) if the impermissible event occurs. 

b. O “to the Hartford School Board, but if it ceases to use the land as a school, to the City Library.” 

c. Automatically transfers to third party if condition is violated (grantor doesn’t have to re-enter)

d. Often centers around the death without issue of the original grantee 

e. Future interest = executory limitation 
E. Types of Future Interests

a. Grantor (retained by transferor): 

i. Possibility of reverter when the creator of a fee simple determinable is left with the right to regain title if the stated event occurs  
ii. Right of entry: the grantor’s ability to take back the estate if the condition subsequent occurs 

1. which follows an interest (fee simple or other) subject to a condition subsequent

iii. Reversion: Non-contingent prospect of getting the property back 

1. ex. Making a life estate – will get the property back when the grantee dies (left in a grantor after he makes a conveyance of a lesser estate) 

2. O does not provide who will get the property when the lesser estate expires 

b. Grantee (held by transferee) 

i. Remainder: future interest in one other than the grantor, and which takes effect after the natural termination of an earlier estate. Only follow life estates. 

1. Contingent 
2. Vested 

a. Regular

b. Subject to complete divestment

c. Subject to partial divestment 

ii. Executory interest: the third party’s interest comparable to the possibility of reverter 
1.  future interest in one other than the grantor, but which generally takes effect by cutting short a prior interest

F. Remainder: future interest created in someone other than the grantor or the grantee of a possessory interest at the natural termination of a prior possessory estate created in the same conveyance. 

a. A grantor must convey a present possessory estate to one transferee
b. He must create a non-possessory estate in another transferee, by the same instrument

c. The second, non-possessory estate (the remainder) must be capable of becoming possessory only on the natural termination of the prior estate. 

i. It is primarily the interest that directly follows a life estate
ii. Example: O conveys “To A for life, then to B and his heirs.” 

iii. Can be either contingent or vested

G. Contingent Remainder: one that is not certain to become possessory. 

a. Conditional remainder – may or may not result in possession 

b. The holder has to be an ascertained person (we know who they are) OR
c. The remainder becoming a possessor is not subject to a condition precedent 

i. All remainders that are not vested are contingent
ii. A contingent remainder may become vested through the satisfaction of a condition precedent, through the birth of a child, or through the eventual determination of the identity of a person or class 

iii. Subject to a condition precedent = some condition must be met before the remainder could possibly become possessory

H. Vested: 

a. The holder has to be an ascertained person (we know who they are) AND
b. The remainder becoming a possessor is not subject to a condition precedent 

i. Not subject to change. No question that the person designated to get the remainder will get it (or his heirs) 
ii. No condition precedent 

iii. To A for life, then to B

iv. Even if B dies before A, B’s estate gets 

c. Indefeasibly Vested Remainder: one which is certain to become possessory at some future time 

d. Vested Remainder Subject to Open (Partial Divestment): Remainderman might have to share 

i. Subject to open class of remainder people that hasn’t closed at the time of the interest formation. 

ii. “To A for life (life estate), then to A’s children.” A has 1 child, B. 

iii. Vested remainder to B, subject to partial divestment if A has any more children. 

e. Vested Remainder Subject to Complete Divestment: 

i. “To A for life (life estate), then to B (vested remainder), but if B has not passed the bar, then to C (divesting B if something doesn’t happen, condition subsequent once B gets it). 

ii. “BUT IF” 

I. Remainder vs. Reversion: The remainder is created in someone other than the grantor. 

a. The reversion is an interest left in the grantor after he has conveyed an interest to someone else. 

J. But If: if the condition follows this phrase, it will almost always be an indication that the remainder is being taken away and is therefore subject to a condition subsequent (making the remainder vested subject to divestment) 

K. Then If: The condition is probably precedent 

L. Executory Interests: cuts short or divests the current estate (unlike remainder, which allows prior estate to end naturally). 

a. Future interest in transferee that must, in order to become possessory, divest or cut short some other interest in either a

i. transferee/grantee (shifting executor interest) 

1. Divests a transferee/grantee

2. To A, but if A marries, then to B

ii. transferor/grantor (springing executor interest) 

1. Divests the grantor 

2. To A for life, then to A’s kids one year after A dies. 

a. A has life estate, Reversion to O, executory springing interest divests from O to A’s kids 

B. Possessory Estates: Co-Ownership

B. Analytical Framework – Concurrent Ownership:
a. Types of Concurrent Ownership
i. Tenancy in Common 
1. Default presumption unless clear intent otherwise
ii. Joint Tenancy
1. Creating a tenancy in common: 
a. Four Unities:
i. Time
1. Each tenant’s interest vested at same time
ii. Title
1. All tenants acquire title by same document
iii. Interest
1. Equal undivided shares of same duration
iv. Possession
1. Each tenant entitled to occupy entire premises
b. If failure on four unities = tenancy in common 
2. Destroying a joint tenancy   
a. Self-conveyance (Riddle v. Harmon)
i. Joint Tenancy ( Tenancy in Common
b. Conveyance to 3rd party (
i. Joint Tenancy ( Tenancy in Common 
c. Mortgage (Harms v. Sprague)
i. Lien Theory
1. Loan where real estate is collateral
2. Not a severance
ii. Title Theory
1. Bank owns title and you are paying towards it
2. Is a severance, because it’s a conveyance
d. Lease (Swartzbaugh)
i. Does not sever joint tenancy
ii. BUT other tenant is entitled to half the earnings, partition, or ouster
3. Severance
a. Usually creates tenancy in common
b. Multiple joint tenants
i. One tenant severs, becomes tenant in common with remaining joint tenants
iii. Tenancy by the Entirety
1. Four Unities + Marriage:
a. Time
b. Title
c. Interest 
d. Possession
e. Marriage
A. Important concurrent interests: 
a. Tenancy in common

b. Joint tenancy 

c. Tenancy by the entirety 
B. Tenancy in Common: an estate shared by two or more people in the same property at the same time BUT each tenant in common has a separate undivided interest (no right of survivorship) 

a. Separate undivided interest in the whole 
b. Each tenant in common has an undivided right to possess the whole – so long as use consistent with similar rights of other tenants (can’t exclude other tenants)
c. May have unequal shares 

d. Separate interests can be conveyed or leased at any time without the consent of other tenants in common 

i. BUT can’t be made under a condition that binds another tenant in common not participating in the conveyance 

e. No right of survivorship

i. the interest of each tenant in common may pass by will or intestacy statute 

f. Can be reached by creditors before or after death 

g. Mortgage or judgment lien only effective against the one tenant in common’s undivided interest 

h. Presumption that a co-tenancy is a tenancy in common unless there is a clear intent to establish a joint tenancy 

C. Joint Tenancy: two or more people own a single, unified interest in real or personal property. Each joint tenant has exactly the same rights in the property, thus one cannot have a greater interest than the other. 

a. Right of survivorship: the surviving tenant has the entire interest in the property

i.  Once the survivor passes away, the interest is extinguished – nothing to pass by will or intestacy 

b. Right of possession

c. Severance (usually creates tenancy in common): Conveyance to third party or to oneself destroys (see below)

d.  Reachable by creditors during joint tenant’s life, but not after joint tenant’s death

i. Just that joint tenant’s share 

e. “To A and B as joint tenants with right of survivorship and not as tenants in common.” 

f. Must have all four unities – if not, then tenancy in common 

g. *With multiple joint tenants, one person can sever (becoming tenant in common) while remaining people can remain joint tenants

h. Avoids probate because no interest passes upon the joint tenant’s death – the decedent’s interest vanishes at death and the survivor’s ownership of the whole continues without the decedent’s participation

i. interest cannot be passed by will 

D. Four Unities Required to Create 
a. Time – each joint tenant’s interest must vest at the same time 
b. Title – the joint tenants must each acquire title by the same deed or will 

c. Interest – equal, undivided shares of the same duration and identical interests 

d. Possession – each joint tenant is entitled to occupy the entire premises 

E. Destroying a Joint Tenancy 

a. Riddle v. Harmon – Mrs. Riddle had JT with husband, conveyed her ½ interest to herself in order to destroy the JT and make it a TIC; didn’t want her husband to get her survivorship interest

i. Takeaway: Can sever JT by conveyance to self, no need for a ‘strawman’ 

b. Mortgage Destroying Joint Tenancy? Lien vs. Title Theory (depends)
i. Harms v. Sprague  – joint tenancy between brothers (but jdxs disagree) 

1. One brother took out mortgage on his interest - Does mortgage sever the joint tenancy? 

2. Lien theory – loan where real estate is collateral (not a severance) 

3. vs. Title theory – bank owns title and you are paying towards it

a. severance b/c it is a conveyance

4. No severance by mortgage under lien theory – mortgage does not survive 

5. Mortgaging an undivided interest – ownership interest is 50/50 but undivided interest in the whole property 

c. Lease Severs Joint Tenancy? No
i. A lease does not sever a joint tenancy; but other tenant can seek partition or ouster

ii. Swartzbaugh v. Sampson - Building of boxing ring – lease is not a severance of joint tenancy 

1. Where the lessee was in sole possession of the premises, the non-lessor joint tenant could not have the lease judicially rescinded

2.  Husband leased his half-interest in the joint tenancy, wife sued to void the lease but couldn’t do it 

a. he had the right to lease his undivided interest in the whole 

3. effect of lease by only one co-tenant? 

a. Remedies for other joint tenant / concurrent owner? 

i. she is entitled to half the actual receipts 

ii. partition

iii. ouster 

b. However, her undivided interest can’t be interfered with either 

i. she can be on the land, but she can’t remove the boxing ring 

F. Tenancy by the Entirety: can be created only in husband and wife 

a. The only way that two people who were married could receive a conveyance of property 

b. Neither spouse, acting alone, could terminate the tenancy by the entirety 

c. Four unities plus marriage
d.  Recognized by roughly half of US States 
e. Right of survivorship: the survivor gets a complete interest in the property 

f. Cannot be severed singlehandedly by transfer of interest because there is no separate interest 

i.  no way to terminate the tenancy while husband and wife are both still alive and married 

ii. However, can be terminated by agreement or divorce (becomes tenancy in common) 

iii. cannot bring an action for partition 

g. The husband’s creditors cannot get at the wife’s interest in the tenancy by the entirety

i. While the marriage and the tenancy by the entirety exist, one spouse’s creditors cannot even separately attach or sell that spouse’s interest 

Common Law Concurrent Interests

A. Accounting for Benefits, Recovering Costs 

a. Benefits and Burdens

i. Accounting for Benefits: 

1. Rents or other payments from third parties: 
a. Cotenant who collects must account to other for actual amounts received net expenses 

b. FMV due only if ouster 

ii. Recovering contribution for costs (payment made by one tenant): 

1. Expenditures – 

a. Taxes, mortgage payments, carrying charges
i. Right to contribution/credit in accounting or partition action 
1. But if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds costs 

2. Repairs/maintenance – majority – no right to contribute. (Minority allows with notice). Can recover reasonable credit in accounting or partition action 

3. Improvements: no right to contribution 

a. Cf repairs no credit in accounting or partition action 

b. BUT in partition portion with improvements for in kind partition or value (not cost) for sale goes to improving co-tenant if it can be done without harming the other co-tenant

Relations Among Concurrent Owners 

A. Each co-tenant has the right to occupy the entire premises, subject only to a similar right in the other co-tenants (or agreement between co-tenants) 
B. Partition: Any tenant in common or joint tenant may bring an equitable action for partition. The court will either divide the property or order it to be sold and the proceeds distributed. 

a. Partition in kind: the property is physically divided into comparable parcels

b. Partition by sale: where partition in kind is not possible or would be unfair to one party, the court orders for the property to be sold and the proceeds divided. 

i. Presumption in favor of in kind partition whenever possible – by sale only when no other alternative.

c. CT Supreme Court Rule: Presumption in favor of in-kind, but can partition by sale when 

i. Physical attributes make in-kind impracticable or inequitable 
ii. Interest of the owners would be better promoted by partition by sale 

C. Partition in Kind prevails over Partition by Sale: 
a. Delfino v. Vealencis - garbage business owner / homeowner v. property developer 

i. Trial court ordered partition by sale, SC ordered partition in kind 

ii. Must take into account both parties’ interests 

1. this would have dramatically and adversely affected one party 

iii. Are people entitled to potential value of property? When is highest and best use considered? 

D. Ouster: If the occupying tenant refuses to permit the other tenant equal occupancy, then he must account to his co-tenant for the latter’s share of the fair rental value of the premises. 

a. Most courts hold that ouster occurs only when the out-of-possession tenant physically attempts to occupy the premises and the occupying tenant refuses access 

b. Does NOT occur when the out-of-possession tenant merely demands that the occupying tenant either pay rent or vacate

c. Spiller v. Mackereth - one co-tenant used building for storage, other demanded rent 

i. They both had the right to undivided use of whole property 

ii. When does a co-tenant in exclusive possession owe rent? 

iii. What acts are sufficient to constitute ouster? 

1. The other person has to attempt to enter and be stopped → then she would have the right to demand rent 

Marital Interests, Tenancy by the Entirety, Divorce

A. Common Law Marital Property

a. Married Women’s Property Act:  

i. allowed women to hold title to real estate and control the management of their own property. 
ii. Additionally, protected wife’s property from husband’s creditors 

b. Creditors couldn’t affect tenancy by the entirety 

i. Sawada v. Endo – husband’s accident debt (Hawaii) tenancy by the entirety (CL) 

1.  Could the husband’s judgment debt be collected from wife’s share of the tenancy by the entirety? 

a. no, because one spouse cannot assign his or her interest 

2. At the point of the judgment, the couple had conveyed their tenancy by the entirety to their children – Ps wanted to have it set aside as a fraudulent conveyance 

3. Creditors can’t destroy wife’s right of survivorship – one side cannot unilaterally destroy other’s interest 

4. Hawaii wants to protect wife’s rights and single family home ownership  

B. Community Property 

a. Marriage is viewed as an equal partnership, therefore: 

i. Earnings of spouse owned equally as undivided shares during marriage 

1. Earnings include rents, profits, fruits of earnings, income from comm. property.  

b. Property acquired or possessed during marriage by either husband or wife is presumed to be community property 

c. Separate property – acquired before marriage or during marriage by gift, devise, or descent 

d. Title is irrelevant 

e. No tenancy by the entirety, dower, or curtesy 

f. Can have a tenancy in common or joint tenancy 

i. BUT can’t hold property simultaneously as community property AND JT or TIC 

g. The community property must be managed for the benefit of the community 

h. creditors can reach whatever property the spouse is legally entitled to manage 

C. Community Property vs. Separate Property 
a. When was property acquired? If before marriage or after divorce/separation (CA), it is separate property 
b. How was it acquired? Gift, inheritance, devise = separate property even if during marriage 

i. Also, income from separate property. 

c. *Couples can also choose – they can transmute community property into separate property, and vice versa 

i. Transmuting property: Unlike a joint tenancy, it takes both spouses to remove something from community property form 

1. most states require this to be done in writing – a signature on the deed is usually valid

2. One spouse, acting alone, can transmute their own separate property into community property by making a gift to the community 
a. this does not have to be in writing because there is a presumption towards community property.
3. The burden is on the spouse asserting separate property 
D. *If community property is mixed with separate property – what if property is purchased during marriage? 

a. Three approaches: 

i. Inception of right 
ii. Time of vesting 

iii. Pro Rata share (CA) 

b. HYPO: Wife buys a house, puts down $10 dollars. Gets married, puts down remaining $90. They later sell the house for $200.  So they gained extra $100. How to divide? 
E. Inception: the character of the property is determined at the time the wife signed the contract of purchase,  creating a right to ownership of the house. 

a. Wife owns the house as separate property and when they get divorced she has to repay the community the $90 that was put in plus interest. 

b. Community payment is treated as a loan. 

c. She will still get half of the community property. 

F. Pro Rata (CA) – the community payments “buy in” a pro rata share of the title 

a. 10% of the sale proceeds belong to the wife because she paid 10% on her own. 

b. 90% is comm. property so they equitably divide the remainder. 

c. 90% divided by 2 - 45%. 

d. So wife gets 55%. 

G. Time of Vesting: title does not pass to the wife until all the installments are paid, so the house is community property 

a. Last payment happened during marriage, so community owns it

b. Must pay wife back for her $10 plus interest. 

H. ​​​ Divorce: “Equitable Divisions” 
a. Traditionally, if the parties were divorced, the division of the property depended on who held formal legal title to the property. 
b. NOW: Doctrine of equitable distribution 

i. Lots of variation – Fault can be expressly included, excluded, or ignored 

ii. Some divide all property regardless of time and manner of acquisition, while some only divide ‘marital property’ 

c. Movement toward equal division of marital property 

i. Marriage as an economic partnership 

d. Professional goodwill may be equitably distributed (like a doctor’s practice) 

e. A divorce ends an existing tenancy by the entirety 

I. Three Approaches to Professional Advancement 
a. Majority Approach: a professional degree is not marital property 

i. Graham:  wife contributed towards her husband’s MBA, tried to get it declared marital property 

ii. Court said not marital property because degree has none of the tangible qualities of possession 

b. Reimbursement Theory: Mahoney

i. Mahoney – spouse can recoup half of the past investment that was made in someone’s career or degree

ii. don’t have claim on future earnings 

c. Minority Approach: Professional degree or celebrity status is marital property 

i. Broader approach to partnership 

J. Divorce in Community Property State 
a. The community property is usually divided 50/50
Scope of Marital Rights; Property Division Upon Death 

A. Common Law Death of Spouse 
a. The surviving spouse was provided for through the doctrines of dower and curtesy. 

i. Result: Both husband and wife must sign any deed if the recipient is to take free and clear, even if only one spouse holds title 

B. Dower: Life estate in 1/3 of real property held during marriage, provided that the husband’s interest was inheritable by the issue of the marriage. 

a. Includes Freehold Land: 

i. Owned during marriage AND 
ii. Inheritable by issue (fee simple or tenancy in common, NOT joint tenancy or life estate) 
b. Wife can release dower but sticks with land during her life

c. Wife gets the right of dower inchoate while husband is still alive as soon as he became seised of any eligible freehold 

d. Eliminated if they get divorced 

e. The conveyance of the freehold by the husband to a third party did not affect the right of dower inchoate 

f. If wife doesn’t release dower, any transfer of that property is encumbered by her right (in those states) 

g. Creditor’s rights are subordinate to dower rights 

C. Curtesy: A widower was entitle to a life estate in ALL real property in which the wife held a freehold interest during their marriage, provided the freehold was inheritable by the issue of the husband and the wife (attached only where the issue of the marriage were born alive) 

D. Modern Elective Share (Common law): Modern substitute for dower and curtesy 

a. The surviving spouse has the right to renounce the will and instead receive a statutorily determined portion of the estate (usually 1/3-1/2) 

b. One spouse cannot disinherit the other 

c. Usually applies to all of decedent’s real and personal property owned at decedent’s death 

i. Does not include life insurance and joint tenancy 

d. Attaches at moment of marriage

e. All common law jdxs except GA have this rule 

f. Who has title matters a lot more 

E. Death of Spouse in Comm. Property State 
a. At death, each spouse can dispose of half of community property however they want
b. Doesn’t matter whose name is on the title 

c. Earnings of spouses owned equally as undivided shares during marriage 

d. Decedent can dispose of ½ CP (and all separate property) by will 

e. No elective share 

f. If no will, spouse (usually) takes decedent’s share of CP, depending on details of state’s intestacy statute (where decedent is domiciled) 

F. Migrating Couples:  
a.  domicile at time of acquisition determines character of property (absent agreement) BUT residence at death determines distribution rules 
i. If real estate is acquired, the law of the state where the land is situated determines whether the land is community or separate property. 

ii. Personal property is measured by the law of the state of domicile 

iii.  If the couple lives in a common law state, buy assets, and then move to a community property state, then personal property is determined with the law of domicile at the time of acquisition EXCEPT in CA – upon death or divorce, the property is treated as community property. 

G. Rights of Domestic Partners 

a. Cohabiting partners must manifest their intent to be husband and wife and hold themselves out to the public that way 

b. Only in CA – where a couple cohabits, a contract to divide their wealth equitably can be implied from the conduct of the parties 

c. domestic partners (of whichever sex) must share for a significant period of time a primary residence and a life together as a couple

i. End of partnership while both partners living: divided like marital property

ii. Death of one partner: intestacy statutes 

d. Obergefell v. Hodges – Supreme Court gay marriage case 

i. Marriage/property rights of same sex couples

ii. Dissents: should be state law issue 

Non-Freehold Estates - Leaseholds: The Law of Landlord-Tenant

A. General 

a. Non-freehold estate - tenant is holding underneath someone else 
b. Landlord doesn't have the right to interfere with the tenant's possession - if they come in uninvited, they are trespassing
c. Tenant has right to exclusive possession for a certain period of time 
d. Lease is a contract AND a conveyance 
e. All leases for a duration of over 1 year must be made in writing 
f. A future interest necessarily arises (reversion to landlord, or remainder to third party) 
B. Types of Leaseholds

a. Estate for Years
b. Periodic Estate

c. Estate at Will

d. Estate at sufferance 

C. Term of Years: any estate which is for a fixed period of time 

a. No notice needed to terminate.  

b. New lease needed to renew.

c. Fixed period or terminable earlier upon the happening of some event or condition 

d. Specific start date and end date

D. Periodic Tenancy: A tenancy which continues from one period to the next automatically, unless and until either party terminates it at the end of a period by notice. 

a. Specific time period (e.g., month to month, year to year)

b. Automatically renewed unless one party gives notice.  

c. No new lease needed.  

d. Must give specific notice in order to terminate 

e. Can be created by inference, or for holdover 

E. Tenancy-at-will: a tenancy which has no stated duration (fixed period) and may be terminated at any time by either party 

a. No notice required 

b. Usually created by implication 

c. Terminates automatically upon the death of either party or if either party terminates it 

F. Tenancy-at-Sufferance: exists only when a tenant holds over at the end of a valid lease 

a. The landlord may either

i. Evict the tenant or

ii. Create a new tenancy. 

1. That new tenancy is subject to same conditions as previous one.

2. usually either same length as original period, with maximum length of one year 

G. Creation of Leases: 
a. Landlord almost always an owner in Fee Simple Absolute
b. Landlord then grants tenant a present right of exclusive possession
c.  If for 1 year+, Statute of Frauds applies and must be in writing (although usually done in writing anyway)
d. Conveyance vs. contract? Both 

i. lease transfers a possessory interest in land, so it’s a conveyance

ii. lease is a contract which contains many provisions based on contract law 

H. Delivery
a. Tenant’s Right of Possession: the landlord is obligated to deliver legal possession of the premises to the tenant at the commencement of the lease term. 
i. American Rule (Majority): landlord only has duty to deliver legal possession (unless explicit provision in lease) 

1. More fair to landlord 

2. Action should be brought against actual wrongdoer, not the landlord

3. Lease as conveyance

4. Remedy is to go to court against the trespasser 

ii. English Rule (Minority): landlord has duty to kick out someone holding over 

1. Must deliver legal AND actual possession 

2. But only duty to deliver actual possession on the first day of the lease 

3. More fair to tenant

iii. Hannan v. Dusch: English v. American Rule 

1. Legal possession vs. actual possession 

2. Court goes with American Rule but jdxs still divided 

I. Sublease vs. Assignment
a. Sublease: If the lessee transfers anything less than his entire interest (retains a reversion) 
i. Lessee becomes a landlord to the sublessee 

ii. Possibility of reverter creates a sublease 

b. Assignment: When the lessee transfers his entire interest under the lease 

i. the right to possession for the duration of the term 

c. Ernst v. Conditt -Assignment or sublease? 

i. Traditionally, Landlord could not sue sublessee in event of default on privity of estate theory.

ii. Rogers couldn’t convey amended lease because he didn’t have a right to re-enter

iii. Sublessee stopped paying rent, said to get it from Rogers 

iv. Landlord can’t recover directly from sublessee because there is no privity of contract between them 

v. If sublease, landlord could sue Rogers, but if assignment, can sue sublessee 

J. Privity: a voluntary transactional relationship between two or more people or entities 

a. Privity of Contract: Relationship between contracting parties

i. When someone steps into prior possessor’s estate, the new possessor has assumed any covenants that “run with the land.”  

b. Privity of Estate: relationship of parties to a conveyance of an estate in land.

i. Conveyance of a right of possession from landlord and original tenant creates privity of estate 

Landlord’s Rights and Remedies

A. Common Law Rule on LL Self-Help: 

a. LL can use self-help to retake premises from a tenant in possession without liability for wrongful eviction if:
i. LL is legally entitled to possession (e.g., tenant holds over after lease term or tenant breaches a lease containing a reentry clause); and

ii. LL’s means of reentry are peaceable.

b. Summary proceedings are intended to be a quick and efficient means to recover possession after termination of a tenancy 

i. however can still be time-consuming and expensive, even if uncontested 

c. Berg v. Wiley – landlord’s reliance on self-help eviction 

i. Lease provided for landlord’s re-entry (See above) 

ii. Issues: Was landlord’s entry peaceable under the common law rule? 

1. No, so didn’t have to worry about #1 above since both elements have to be present 

iii. Should state continue to follow the common law rule? 

1. No, landlords must always go to the court for peaceful summary eviction proceedings 

B. Abandonment and Surrender
a. Surrender terminates a lease if the landlord accepts the tenant’s offer 
i. Explicit – Sommers
ii. Implicit - Tenant abandons (or never takes possession)

C. Landlord’s options under Common Law Rule: 
a. Terminate lease (accept surrender)
b. Re-let (on behalf of tenant) to mitigate damages

c. Let the apartment sit

d. Sommer v. Kridel – P explicitly surrendered the lease 

i. Does the landlord have a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by tenant? 

1. Yes, landlord must reasonable effort to mitigate damages and tenant is still on the hook 

ii. Standard, not rule, so judged on case by case basis 

iii. Tenant isn't completely off the hook - responsible for whatever gap between their surrendering of the place and it's re-rental 

iv. What about multi-unit buildings? Landlord needs to treat the unit like 
v. one of its vacant stock (standard, not rule) 
Tenants Rights and Remedies

A. Disputes between landlords and tenants regarding condition of premises: 
a. Tenant might wish to vacate, or to stay but pay less (or no) rent
b. The tenant might be injured by allegedly defective premises and claim damages against the landlord in tort 

c. Right of quiet enjoyment (commercial and residential – implied in leases): mainly focusing on if the landlord interferes with the tenant’s use of the premises; constructive/actual eviction automatically breaches the right of quiet enjoyment
a) Breach of right of quiet enjoyment is always at least a constructive eviction but not always actual eviction 

b) In both constructive and actual eviction there has been a breach of the right of quiet enjoyment 
c) Act or omission of LL renders substantially unsuitable for purpose for which they are leased, or which materially interferes with the beneficial enjoyment of the premises
d. Constructive Eviction: If the tenant’s use or enjoyment of the leased property has been substantially impaired, and the tenant abandons the premises within a reasonable amount of time, then they are free of the obligation to pay rent 

i. Tenant must abandon to claim
ii. Requires notice and time to repair; tenant must vacate ina. Reasonable time after problem arises 
e. Partial/Actual Eviction: Where a landlord commits an actual eviction, even if it’s only from a part of the premises, the tenant is relieved of all liability for rent notwithstanding the continued occupation of the balance 

B. Village Commons v. Marion City - Quiet Enjoyment/Constructive Eviction

a. Lease for 7 years (term of years) 

b. Landlord thought he was limiting tenant remedies in lease but court struck down 

c. Actual eviction -  Landlord told tenants to move the evidence boxes that were being damaged by the water 

i. tenant was deprived of use of part of the property that they were in possession

d. constructive eviction - tenant was deprived of beneficial use and enjoyment of premises to such an extent that it was the equivalent of being evicted

e. Tenant must leave the premises to be able to claim constructive eviction

i. How did landlord argue it wasn't a constructive eviction? 

1. Exclusive-remedy provision of lease 

2. The appellate court says the landlord cancelled the lease, not the tenant 

f. Risk is high for tenant - if the court found there was not a constructive eviction, the tenant would be liable for the rest of the rent owed 

g. With either actual or constructive eviction, it is the landlord's omission that ends the obligation to pay rent, not the actions of the lessee 

C. Illegal Lease
a. Unsafe and unsanitary conditions as defense to suit to evict for nonpayment.

b. BUT: Code violation must exist at the time lease is entered into.  
i. Makes lease unenforceable.

c. Becomes a tenancy at sufferance – court will figure out what kind of lease it should be 
d. Doesn’t require the tenant to vacate to claim this defense 
D. Implied Warranty of Habitability (just residential properties): the breach of this entitles the tenant to terminate the lease and move out, withhold rent, or use rent monies to make the repairs himself.  
a. Duty of LL to deliver and maintain safe habitable premises
b. Not applicable to commercial leases
c. Rule:
i. Notify landlord
ii. Give landlord reasonable time to correct the defect 
d. The tenant must show that:
i. The landlord had notice of the previously unknown defect and failed, within a reasonable time, to repair it and
ii. The defect, affecting habitability, existed during the time for which rent was withheld
e. Only applies to physical condition 
f. Generally speaking, an “adequate standard of habitability” has to be met, and a breach occurs when the leased premises are uninhabitable in the eyes of a reasonable person 

i. "safe, clean, and fit for human habitation"

ii. Covers latent and patent defects in essential facilities 

g. Cannot be waived by tenant 

h. Remedies: can move out

i. Repair and deduct from rent

ii. Stay and pay, but get rent abated later w/damages

iii. Withhold rent until things are fixed 

i. Hilder v. St. Peter
i. Horrible apt which landlord never fixed, she had to make it semi-habitable 
ii. Landlord claims no liability because she never abandoned the premises 

iii. Court implies rule of implied warranty of habitability 
iv. Tenant must first show that they notified landlord and gave landlord a reasonable amount of time to fix the problem 
v. What should the rent have been? 

1. Look at difference between what she was charged and what she should have been charged based on the condition of the property 

vi. Can get punitive damages -here P waived it for the appeal so couldn't recover

E. Retaliatory Eviction
a. Rebuttable presumption of retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period after a good-faith complaint or other action by a tenant based on the condition of the premises 
b. When landlord seeks to terminate tenancy, increase rent, decrease services within some given period (commonly 90-180 days) after a good-faith complaint or other action by a tenant based on the condition of the premises
i. Tenant bears the burden of proof
c. Retaliatory eviction doctrine is inapplicable if a tenant is in default on rent payments 
F. Covenants
a. Independent Covenants

i. Landlord → Covenant to Repair (to tenant)
ii. Tenant → Covenant to pay rent (to landlord) 
b. Dependent Covenants 
i. Quiet Enjoyment and Payment of Rent – goes both ways 
G. Approach to Damages: 
a. Hilder:  Difference between value of dwelling as warranted and the value of the premises as exists in its defective condition.
b. Other options: 

i. Difference between agreed rent and FMV

ii. Percentage reduction in value due to LL breach.

c. Punitives

i. Tenant can also abandon, just as could with constructive eviction, but also gets to sue for damages during time there.

Selection of Tenants – Unlawful Discrimination 

A. Fair Housing Act - applies to private parties 

a. Prohibits intentional discrimination on the basis of race, color, religion, sex, or national origin (broader than Civil Rights Act)
a) Does NOT include sexual orientation or marital status

b. Discriminatory motive need not be proved; proof of discriminatory effect (discriminatory impact or disparate treatment) is sufficient

a) Can’t just be a statistical disparity; plaintiff must show that a defendant’s policy actually caused that disparity

c. Applies to leasing, rentals, and sales ("dwellings") 

d. Does NOT prohibit disparate impact policies 

e. Exemption for "small fry" landlord 

a) Landlord with apartment in home OR single family home that's being leased by someone who doesn't have more than 3 single family homes. 

b) But small fry not exempted from restrictions on printing/advertising 

f. Issues of publication and posting 

g. No focus on economic discrimination 

B. Case Claiming Discrimination under FHA (Prima Facie for Discriminatory Effect): 

a. P is a member of a protected class

b. P qualified for the housing at issue

c. P was rejected

d. The housing remained available after the rejection or was given to someone who was not a member of the protected class 

e. D must then give a legitimate not-discriminatory reason for the denial 

a) Must be a compelling government purpose with no less discriminatory alternative available to achieve the goal, or in the case of private defendants, one taken pursuant to a rational and necessary business purpose 

f. Shifts back to P, have to show there was another feasible way to accomplish the goal

C. 1866 Civil Rights Act: 
a. Bars all racial discrimination (private and public) for all property
a) Narrower than the FHA in reach of discrimination, broader in property type
b) Isn’t limited to dwellings and contains none of the exemptions found in the FHA
c) Reaches only racial discrimination and doesn’t deal with discrimination in the provision of services and facilities, does not prohibit discriminatory advertising
b. Does require proof of intentional or purposeful discrimination 
c. All property (broader than FHA), but just based on race (narrower than FHA) 
d. Supreme Court says it applies to disparate impact, not just disparate treatment 

e. Applies to both in kind or in sales 

f. Claims do require proof of intentional discrimination 

D. Fair Housing v. Roommate.com 
a. Does FHA apply to selecting roommates? (with an online roommate-selection service that solicits information about protected categories) 
b. Interprets the FHA language as stopping at the front door of the "dwelling" 

a) Different if you are renting a house or living space that you're not living in yourself 

b)  What's unique about the roommate situation? It's a more intimate space - whoever you live with has access to you, your space, your belongings, your person. 

c. Privacy within the home is protected by the constitution, therefore it's ok for people to select roommates through these categories

d. Dissent - agrees with interpretation of FHA, but not with interpretation of state law 

a) the language of the state legislature is unambiguous (unlike FHA) 

b) they actually give an example of "discrimination" which can't be ignored 

c) can the amendment be used to read back into the meaning of the original statute? 

E. Texas Dept. v. Inclusive Comm. 
a. Whether the FHA intends to cover disparate impact as well as disparate treatment 
b. Gets at those cases where a discriminatory policy is disguised under the guise of some other policy or the intention is not discriminatory but its still causing a disparate impact 

c. Court holds that disparate impact is cognizable under the FHA but there is a problem with the claim: must show that the policy is a causal factor 

d. What's the disputed language? "otherwise make unavailable" --> "results-oriented language", talks about consequences, not intent, therefore it encompasses disparate impact 

e. Dissent: focusing on the "because of" language - which implies you are targeting a person 

f. The disparate impact must be directly caused from the actual policy itself 
Real Property Rights

I. Nuisance

a. Defined: A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land

b. Guiding Principle: One should use one’s own property in such a way as not to injure the property of another 
c. Coming to the nuisance 

i. Moving into the vicinity of a nuisance does not completely bar a suit but it is a relevant factor

d. Compare to trespass: Reasonableness doesn’t matter for trespass, for nuisance it does

e. Private Nuisance vs. Public Nuisance

i. Difference generally one of degree

ii. Private: affects single individual/definite small number of persons enjoyment of private rights not common to the public

iii. Public: one affecting rights enjoyed by citizens as a part of the public

f. Intentional Private Nuisance

i. Defined: A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land (Must affect person of ordinary sensitivities)

1. Morgan v. High Penn: interference must be substantial – it must be intentional and unreasonable
a. Intentional: (1) Acts for the purpose of causing the nuisance or (2) knows that it is resulting from his conduct, or (3) knows that it is substantially certain to result from his conduct

1. Liable regardless of degree of care or skill exercised by him to avoid the injury

b. Unreasonable: The level of interference that results from the conduct – whether it crosses some threshold that marks the point of liability
1. Nuisance law protects ordinary use NOT abnormally sensitive

2. There are two tests of reasonableness (below)

2. Generally non-trespassory (ex. Sound, light, smell)

a. Basic Rule…

1. Interference NOT by physical/tangible object ( nuisance
2. Interference IS by physical/tangible object ( trespass
3. Trespass v. Nuisance – nuisance factors in reasonableness, trespass doesn’t; as a plaintiff you’d rather have a cause of action for trespass because it either is or isn’t 
ii. Analytical Framework – Private Nuisance:

1. Invasion?

a. Interference NOT by physical/tangible object ( nuisance (continue analysis)
b. Interference IS by physical/tangible object ( trespass (stop analysis, go to trespass)
2. Substantial?

a. Does it affect a person of ordinary sensitivities?

3. Intentional?

a. Acts for the purpose of causing the nuisance, or;

b. Knows that it is resulting from his conduct, or;

c. Knows that it is substantially certain to result

4. Unreasonable?

a. Threshold Test (focuses on gravity of harm to P)

1. Extent of the harm 

2. Character of the harm 

3. Social value the law attaches to the type of use or enjoyment invaded

4. Suitability of the particular use or enjoyment invaded to the character of the locality

5. The burden on the Plaintiff of avoiding the harm 

b. Restatement Balancing (focuses on utility of D’s actions)

1. Social value that the law attaches to the primary purpose of the conduct 

2. Suitability of the conduct to the character of the locality 

3. The impracticability of preventing or avoiding the invasion
5. Remedies (Injunction or damages)?

a. Abate activity by granting P injunctive relief (Morgan and Estancias)

b. Let activity continue if D pays damages (Boomer)

c. Let activity continue denying all relief 

d. Abate the activity if the plaintiff pays damages (Spur)
iii. Two Tests of Intentional Private Nuisance Reasonableness
1. Threshold Test 

a. Focuses on the gravity of the harm to the Plaintiff – more than they should have to bear?
b. Fact intensive – make an argument, compare to other cases

c. In determining the gravity of the harm from an intentional invasion of another’s interest in the use and enjoyment of land, the following factors are important:

d. Gravity of Harm Factors:

1. Extent of the harm

2. Character of the harm

3. Social value that the law attaches to the type of use or enjoyment invaded

4. Suitability of the particular use or enjoyment invaded to the character of the locality

5. The burden on the Plaintiff of avoiding the harm

***Note: Each factor has to be substantial and unreasonable 

2. Restatement Balancing Test
a. Balances the gravity of harm to Plaintiff (so threshold test) with utility of Defendant’s actions (utilitarian approach)
b. In determining the utility of conduct that causes an intentional invasion of another’s interest in the use and enjoyment of the land, the following factors are important: 

1. For Plaintiff (the threshold test):
1. The extent of the harm

2. The character of the harm

3. The social value that the law attaches to the type of use or enjoyment invaded

4. The suitability of the particular use or enjoyment invaded to the character of the locality

5. The burden on the Plaintiff of avoiding the harm

6. Note: Each factor has to be substantial and unreasonable 

2. For Defendant (the balancing test added):
1. Social value that the law attaches to the primary purpose of the conduct

2. Suitability of the conduct to the character of the locality

3. The impracticability of preventing or avoiding the invasion

iv. Morgan v. High Penn Oil – D operated oil refinery next to P’s property. Refinery emitted nauseating gases and odors a few days per week rendering people uncomfortable and sick. D intentionally caused the harm because it knew the odors were sickening. Court used threshold test.

1. Rule: Party may be held liable for private nuisance, even if the party was not negligent

2. The company intentionally and unreasonably caused noxious gases and odors to escape 
a. Liable for the resulting injury to others regardless of the degree of care or skill exercised to avoid the injury
3. In class exercise on Morgan…

a. Gravity of the harm to the plaintiff:
1. Extent of harm 

a. Nauseating

b. Potential health problems 

c. Affected livelihood of those renting

2. Character of the harm

a. Health concern 

b. Gas - everybody is breathing it - widespread

3. Social value attached to land invaded 

a. Economic/Social consideration - housing, restaurants

b. Providing housing for other people 

c. Small businesses 

4. Suitability to the character of the locality 

a. A mix of industrial/residential, but clearly meant to serve as residential;  

5. Burden on plaintiff of avoiding the harm 

a. Hard to escape a gas - so pervasive

b. Very hard to avoid, their business brings people into the area

b. Utility of the defendant's actions:
1. Social value the law attaches to the primary purpose of the conduct

a. Get oil for expansion of use of highways; expanding economy

b. Creating jobs

2. Suitability of the conduct to the character of the locality, and 

a. Residential structures, kinda invasive there - more suitable for residence than industry

3. The impracticability of preventing or avoiding the invasion 

a. Not much info here - could they put something on the smoke stacks? Idk

g. Public Nuisance

i. Defined: Intentional conduct that unreasonably interference with a right common to the general public – including public health, safety, welfare, or morals.
ii. Any member of the affected public can sue, but usually only if the person bringing suit can show “special injury” – injury or damage of a kind different from that suffered by other members of the public

iii. Unreasonableness:
1. Whether the conduct in question significantly interferes with public health, safety, peace, comfort or convenience OR
2. Whether the conduct is proscribed by statute, regulation or ordinance OR

3. Whether the conduct is of a continuing nature or has produced a permanent or long lasting effect

iv. Elements:

1. There must be a substantial harm caused by intentional and unreasonable conduct or by conduct that is negligent, reckless or abnormally dangerous

h. Remedies (after it has been found that there is a nuisance)
i. Nothing, injunction, damages, delayed injunction (giving them time to solve the problem), others

ii. How do they decide?

1. Old rule: automatic injunction

2. Modern: Equitable considerations between P and D

a. Courts can balance equities in deciding the appropriate remedy

b. Courts will no longer give automatic injunction if D’s conduct carries a substantial social value

3. Estancias v. Schultz – (Private > public; private nuisance case) Loud noise from AC equipment in apartment building next to single family home. Court used balance test. Harm to P was substantial and permanent (sounded like jet plane, caused hearing loss) but there was lots of available space for the apartment building’s location and they saved money by using this AC.

a. Permanent injunction granted – benefit to the public is low, no reason to allow nuisance to continue
1. D use was causing unreasonable harm to P, housing available in the area – D conduct wasn’t absolutely necessary for public benefit
b. Injunction granted against D
c. Rule: When deciding whether an injunction is appropriate, a trial court should weigh the injury to the defendant and the public if the injunction were granted against the injury to the plaintiff if the injunction were denied.

4. Boomer v. Atlantic Cement – (Private < public; private nuisance case) Pollution from cement factory caused damage to P’s homes (vibration, smoke, dirt). Court balanced and ruled that D’s operations provide significantly more economic benefit to D than the damage caused to plaintiffs, thus, no injunction.

a. Court didn’t want to lay down a policy for the problem of pollution

b. Injunction vacated, by D paid permanent damages to P
c. High social utility of D’s conduct (300 employees)

d. Continuing and recurring nuisance existed
e. Rule: Damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm. Permanent damages are appropriate when the nuisance was continuing and recurrent
5. Spur Industries v Del Webb – (A creative remedy; public nuisance case) Retirement community was built near a cattle farm (D). P sued for nuisance. Court ruled that this was a public nuisance and thus an injunction was in order, but because the cattle farm was there prior to the development D is entitled to compensation. 

a. Rule: When the public develops land in the vicinity of a public nuisance, the action creating the nuisance must be ceased by the party responsible for its creation, however, said party is entitled to compensation. (Plaintiff came to the nuisance and brought people)

iii. Four rules/options to resolve nuisance claims
1. Abate activity by granting P injunctive relief (Morgan and Estancias)

2. Let activity continue if D pays damages (Boomer)

3. Let activity continue denying all relief 

4. Abate the activity if plaintiff pays damages (Spur)

II. Land Use and Constitutional Limits

a. Zoning

i. Defined: Legislative land use control (not judicial) 
1. One way of controlling externalities 

2. Usually by city council

3. Government land use regulation: division of communities into geographical districts or restraints on development, historic structures, new construction
ii. Some context: There used to be no govt restraints on how a private owner could use land – it was private property, not of public concern
1. Now, almost all land is subject to zoning laws – this is a result of urbanization, industrialization, population growth, technological change
2. Modern law substantially restricts an owner’s discretion regarding how their property can be used
iii. Began as an idea of controlling nuisances in a comprehensive fashion – later progressed to include efforts of controlling aesthetics, household composition, and controlling nature and sizes of local populations
iv. Assumptions behind early zoning

1. Segregation of uses desirable

2. Central goal is “wholesome” (EX) Single family housing)

3. Open space is important for healthy living

4. Effective regulation can protect against change

v. Village of Euclid v. Ambler Realty – P owned large tract of land. City enacted zoning ordinance which divided into districts – P land large enough to be restricted for multiple uses, argues ordinance reduced value of land and destroyed marketability. P brought suit to enjoin enforcement of ordinance. Court rules ordinance is valid. Court ruled that city has the right to exercise police powers to separate industrial development from its residential sector.  

1. Rule: Needs to be completely arbitrary and unreasonable for it to be unconstitutional facially
2. Euclid Standard of Review – Threshold Test
a. Court asks if the provisions are completely arbitrary and unrelated to public health/safety
b. If zoning provisions are “clearly arbitrary and unreasonable, having in substantial relation to the public health, safety, morals or public welfare

c. Not likely to win, at least not under substantive due process. P will win only unless application is extremely arbitrary or oppressive, or infringing on something fundamental (free speech or family composition)

d. You could still say individually that this was unfair as applied to the individual

3. Euclidian zoning – separates uses

a. Protection of single-family homes

b. Curb industrialization of city, preserve open space, separate rich and poor areas

vi. Zoning Fundamentals

1. Police power

a. General power to take care of welfare. States have this power because the federal government can only do things that are enumerated in the Constitution

2. Zoning Enabling Acts (at times, “Home Rule”)

a. State legislature has adopted laws that enable local governments to use zoning

3. Conventionally 3 kinds of categories:

a. Use Districts

1. Zoning pyramid: tier 1: Single Fam Homes, 2: duplexes and SFH, 3: SFH, Duplexes, and Apartments, 4: all the above and retail 

b. Area Districts

c. Bulk Districts (“Floor Area Ratio”)

4. The “General Plan” – Zoning must conform

5. Highly local character

vii. Devices for Flexibility

1. Variances – personal exemption 

2. Special Exceptions – in CA, this is called “Conditional Use Permit”

3. Zoning amendments – essentially, a change to the statute

viii. Stoyanoff v. Berkeley – D applied to P for a building permit to allow them to construct a very unusually designed home, but complied with all existing building and zoning regulations.  They were refused a building permit upon the ground that it was not approved by the architectural board of the city.  D say that aesthetics are too vague and arbitrary of grounds to deny them the permit. Court linked aesthetics to property values so that it’s not arbitrary. Proposed residence might diminish value of surrounding property which would affect general welfare. 

1. Court wasn’t going to substitute their judgement for the city’s zoning laws unless the result was oppressive, arbitrary, or unreasonable

2. Rule: As an exercise of their police powers, states may authorize local governments to make zoning regulations regarding aesthetic matters for the general welfare of the community.

b. Takings

i. Analytical Framework – Takings: 
1. Has the land been an explicit taking for public use (valid)?
a. Public use = public purpose; not necessarily “use by the public”
b. Ex. Building research facility to create new jobs and increase tax revenue (Kelo v. City of London)
2. Has there been an implicit taking (in consequence of some government activity)?

a. Per Se Taking
1. Permanent physical occupation 

1. Loretto Test – permanent physical occupation by a 3rd party authorized by the government
1. Affixed and permanent;
2. Occupies physical space, and;

3. On real property

2. Does it interfere with exclusion right, possession rights, and value?

3. Requires payment of just compensation

b. Regulatory Taking

1. Penn Coal: when the law causes sufficient diminution in value of the property it must take by eminent domain and provide just compensation
2. If average reciprocity of advantage (both parties give and gain) it is less likely to be considered a taking

3. Total Wipeout Rule (Lucas)
1. Taking when the state regulation deprives private property of all economic value

1. No balancing

2. 100% loss of selected part

3. Exception: already restricted by background principles (nuisance or properly law)

2. Lose on Total Wipeout ( Go to Penn Central 3-Part Balancing
4. Penn Central 3-Part Balancing Test: applied when per se taking does not exist
1. Elements:

1. Economic impact of the regulation on the owner
2. The extent to which the regulation interfered with investment-backed expectations

1. Consider reliance, investments with certain expectations

3. The character of the government action involved in the regulation

1. Physical? What kind of interest addressed? Average reciprocity of advantage or singling out? 

2. Legitimate public purpose?

2. Diminution in value alone is not sufficient
3. Conceptual severance is not recognized
5. 3-Part Determination – Do adjacent tracts constitute one parcel:
1. One parcel = not regulatory taking
2. Elements:

1. Treatment of property, specifically any division under state and local law,

2. Property’s physical characteristics, and;

3. Property’s prospective value, including any effect on the owner’s other holdings

ii. Fifth Amendment Takings Clause

1. “Nor shall private property be taken for public use without just compensation”

a. Regulation restricts an owner’s rights so much it becomes a taking
b. The purpose of the clause is to bar government from forcing individual alone to bear public burdens which should be borne by public as a whole
c. Entire doctrine spun out of this phrase which assumes that government can take property

2. Property can be taken only for “public use”

a. The government can’t force transfer of private property then just pay just compensation

3. 14th Amendment – Makes it applicable to the state governments, not just federal governments

4. Main areas of litigation

a. What constitutes a public use?*

b. What acts amount to “taking” a property?*

c. Expanded from original idea to include regulation. What is the scope of the latter?*

d. How do we measure just compensation?

1. Payment of market value, not full compensation 

2. “What a willing buyer would pay in cash to a willing seller” 

3. Doesn’t consider relocation costs, sentimental attachments, special suitability to owner
5. Historically, “take” meant direct appropriation but now courts say it is broader

a. Penn Coal: Value reduced by regulations that go “too far”. Could include many types of regulations, such as:

1. Zoning

2. Environmental regulations (ESA, Wetland Regs)

3. Historic preservation ordinances

4. Building permits

5. Exactions

iii. Eminent Domain

1. Defined: Power of government to force transfers of property from owners to itself (take land from private owners for public use)
2. Condemns property, transfers in exchange for market value (just compensation)

a. Government begins with good faith negotiations. If can’t be resolved, it will resort to judicial process (files petition in court ( notice to all persons who have property interest)
3. Inverse Condemnation

a. Defined: Suit by property owner that government action resulted in a taking

iv. TAKINGS CASES:

v. What is a public use for purposes of the 5th Amendment Takings Clause? (+ Eminent Domain)
1. Kelo v. City of New London - City approved a development plan to revitalize the economy which required using eminent domain to seize private property and sell it to private developers.  Private company would build a research facility to draw new business to the area – create new jobs and increase tax revenue from sale of property. P didn’t want to sell her property and sued stating that it was not for a “public use” according to the 5th Amendment.  Court gave broad reading to public use—means a public purpose.
a. Rule: An economic use may be considered public use = public benefit
1. Public use = public purpose; Not necessarily “use by the public.”

2. Can transfer property to private party if benefits the public.

vi. Implicit Takings
1. Takings which occur in consequence of some government activity other than explicit taking by condemnation (i.e. implicit takings rather than explicit)
vii. What is a per se taking? (permanent physical occupation)
1. Loretto v. Teleprompter Manhattan CATV
P, apartment building owner, sued cable company for installing cable facilities on his property per government regulation. P sued stating this was a taking. Court ruled that this was permanent physical occupation even if it was relatively small because it interfered with exclusion rights, possession rights, and value. 

a. Rule: A permanent physical occupation authorized by government is a taking requiring the payment of just compensation without regard to the public interests that it may serve or the fact that it only has a minimal economic impact on the property owner. (Per se taking)

b. LORETTO TEST: Per se taking: Permanent physical occupation (by a third party, authorized by the government) is automatically a taking
c. Here a taking occurred because the cable equipment was (1) affixed and permanent, (2) occupied physical space, and (3) on real property

d. Small but permanent physical occupation = taking of property

e. A permanent physical occupation authorized by the government is a per se taking, even when minor and backed by good intentions
f. Contrast to:

1. Permanent flood from dam – Taking

2. Temporary construction of dam to build tunnel – not a taking

3. Shopping mall requirement to let people access. This is temporary because owners are allowed to have some control over the time, place, and manner – Not a taking

4. Regulation for fire extinguishers requiring you to put them yourself – Not a taking because you install yourself. 

viii. Regulatory Taking – What is too far?

1. Defined: The government restricts what person can do with private property. If it goes too far and reduces the value too much, that could be a taking. 

2. Hadacheck v. Sebastian (broad view of the scope of police power)– P owns land within city which is very valuable because it has a bed of clay for the manufacture of brick. If used for residential purposes, worth much less. City enacts ordinance prohibiting manufacture of brick. P sues. Court rules that it’s within the police power of the government to prohibit a nuisance without it being a taking that requires regulation. “There must be progress and if in its march private interests are in the way, they must yield to the good of the community.” The fact that he was already engaging in the business before the ordinance does not make it arbitrary. 

a. Rule: The state police power includes the power to regulate land use, and must not be arbitrarily exercised.
3. Penn Coal v. Mahon – The first SCOTUS explanation of Regulatory takings. Penn Coal conveyed surface of land to Mahon through deed – granted Mahon surface rights and allowed Penn Coal to continue mining under the land. Ordinance (Kohler Act) passed preventing coal mining that could affect surface of land. Penn Coal argued that Act was a taking. The court agrees, it was a taking. 
a. Rule: A state may pass laws in valid exercise of its police powers that have incidental impact on property values, but when the law causes sufficient diminution in property value, the state must take the land by eminent domain and provide compensation. 

1. Here, if the coal company couldn’t mine it loses all value of the parts of the estate they own
b. Diminution in value: When a regulation causes enough of a diminution in value past a certain point it becomes a taking 
c. Mahon knew when he purchased the land that he had no rights besides the surface – and knew the mining company would mine under it
d. Statute made it illegal to mine the pillars of coal that supported the surface – thereby appropriating the coal
e. Brandeis’ Dissent: A restriction imposed to protect the public health, safety or morals from dangers threatened is not a taking
1. Diminution in value to property: considering the relevant property and how much it is actually diminished by (this method prevails)
f. Average Reciprocity of Advantage
1. Both people enjoying an advantage of a regulation – both parties give something and get something
1. Ex. In this case, leaving enough to keep the mine from collapsing is an average reciprocity of advantage

2. If have average reciprocity of advantage, more likely it won’t be a taking

3. A regulation that has a mutual benefit. We receive the benefits by being regulated because other people are also regulated and that protects us. 

g. Exception for regulating nuisance

h. Raises conceptual severance (denominator) problem

4. Penn Central v. City of New York – 56 years later after Penn Coal – Penn Central Test for Regulatory Takings. City passed landmark preservation law which prevented Penn Central from building a large office towner above Grand Central Terminal which would have created a huge profit. Court ruled that the restriction did not interfere with present use. P could still profit from the terminal and the government did not single him out, thus, no taking occurred. 

a. Rule: The idea used to be that a taking occurred when the government exercised power of eminent domain; this case brought in the concept of a “regulatory taking; - If a “per se” taking does not exist, use the PENN CENTRAL MULTI FACTOR BALANCING TEST
b. Penn Central tries to make the argument of conceptual severance – what exists (Penn Central) and the airspace above the station – the court doesn’t recognize conceptual severance; must look at the value of the property as a whole
c. In determining whether a state regulation constitutes a taking, you should consider on a case by case basis

d. Penn Central Test: 3-Part Balancing Test
1. Economic impact of the regulation on the owner (loss to owner)
1. Interference with economic value and public benefits

2. The extent to which the regulation interfered with the owner’s reasonable investment-backed expectations
1. The owner has spent money and done some work towards the plan. Overall loss in value and steps that an entity has taken.

2. Factors: reliance, investments with certain expectations

3. Ex. Hiring architects, leasing out spaces pre-emptively

3. The character of the government action involved in the regulation

1. Is it physical?

2. What kind of interest are we addressing?

3. Average reciprocity of advantage? Or singling out?

1. Nondiscriminatory, has to apply in a general way. Must be some sharing of benefits and burdens so that they aren’t falling on one party.

4. Important government interest?

1. Legitimate public purpose 

4. The court ruled that a diminution in value alone is not sufficient for a taking – Penn Central still has value in station’s current use

e. Note: Transfer of development rights 

5. Total Wipeout Rule

a. Lucas v. South Carolina Costal Council – P bought land. At the time it was not in critical areas but 2 years later, new law was enacted that barred P from building any permanent structures on land. 

1. Total Wipeout Rule: When a state regulation deprives private property of all economic value, that regulation constitutes a taking and the owner of the property must be paid just compensation. (Per se taking)

1. No balancing

2. Exception: If you were already restricted by background principles when acquiring property, then no taking. (Nuisance or property law); no taking if when owner acquired land the use could’ve been enjoined (denied) by nuisance law
1. Won’t be read broadly, but it’s arguably more than just common law nuisance

2. If not a complete wipe out, you can still try to prove Diminution of Value under Penn Central. 

1. If you lose on Lucas Total Wipeout Rule ( Go to Penn-Central 3-Part Balancing Test
3. Policy

1. Deprivation of economic value is equivalent to physical appropriation. More likely that there is singling out for one party to carry burden of everything; land-use regulations rarely erase all value and will rarely meet the total wipeout rule
b. Total value of what?

1. Value to owner or value in general

1. P will push the court towards a subjective view

2. Government will show other valuable uses so there is still value (objective view)

2. Conceptual severance (Denominator Problem)

1. If there needs to be 100% loss, must decide 100% of what?

1. Split land into parts so that the whole of one part is left valueless. 

2. Land is more easily severable when different parts of the land have very distinct uses, and/or based on geographic features. 

c. Murr v. Wisconsin – The Murrs owned adjacent tracts of land and wanted to develop only one. Due to Wisconsin law, they could not. The Murrs claim regulatory taking because they cannot develop one of the lots individually. The court rules that this is not a regulatory taking, because the tracts constituted one parcel of land for the purposes of the Takings Clause. 
1. The adjacent tracts constituted one parcel

2. Rule: Where a landowner owns adjacent tracts of land, the tracts constitute one parcel for purposes of the Takings Clause if the owner’s reasonable expectations about property ownership would lead him to expect that his holdings would be treated as one parcel.

3. 3 Part Determination – Do the Adjacent Tracts Constitute One Parcel?
1. Treatment of the property, specifically any division under state and local law

1. Here state law’s merger provision merged lots for development purposes

2. The property’s physical characteristics, and 

1. Here physical characteristics by river make it difficult to develop on each individual lot

3. The property’s prospective value, including any effect on the owner’s other holdings

1. Here because along the river Murrs may expect the government to seek to protect that public waterway

d. Palazzolo v. Rhode Island – Diminution in Economic Value; P owned beach front property, and regulations against construction existed when he acquired the property. Despite this, P wants to develop the land. Argues that the restriction banning construction took all economic value (total wipeout). State argues back that the restriction was a background principle and he had knowledge of the restriction. The court dismisses both sides arguments, but nonetheless rules that Palazzolo could bring a cause of action for a taking. 

1. Rule: The mere fact that a statute is pre-existing doesn’t make it a background principle. Property owner can still challenge as a taking. 

1. Policy: We don’t want to limit someone’s ability to challenge a law if it’s a bad law just because of timing

2. Rule: Total wipeout must really be total.

1. Here, Palazzolo still had value of the land left because the court said he could build a house on a portion of his land ($200,000) albeit that it was significantly less than the value of the land if it could have been fully developed ($3 million); in order for total wipeout to apply, plaintiff must lose ALL economically viable use 

3. Still no clarification of conceptual severance (denominator problem)

c. Exactions
i. Defined: Condition for development is imposed on a parcel that requires the developer to mitigate anticipated negative impacts of the development; usually require developers to provide goods and services or pay money as a condition to getting project approved. 

1. Not a legislative regulation, but an exchange for discretionary approval
ii. Analytical Framework – Exactions:

1. Valid exaction (satisfy both below)?
a. Nollan Essential Nexus Test (nature of relationship)
1. Essential nexus (valid, meaningful connection) between the benfit the government is seeking and the condition being placed on the permit

2. No relationship = extortion = taking

b. Dolan Rough Proportionality Test (extent of relationship)

1. Required dedication reasonably proportional in nature and extend to the impact of the proposed development
iii. VALID EXACTIONS: The conditions imposed on building through an exaction must both satisfy the (1) essential nexus test (Nollan) and (2) the rough proportionality test (Dolan)
1. The condition must both (1) be connected between the end (state interest) and the means used to achieve that end (the exaction) and (2) the required dedication must also be proportional in nature and extent to the impact of the proposed development. (height, porch height, HOA, guard station, weapons)
iv. To not be a taking, the required dedication must be related both in nature and extent to the impact of the proposed development. 

1. Essential Nexus Test (Nature of Relationship)
a. Requirement that the condition substituted for the prohibition must further the end advanced by its justification. Relationship between the condition and the reason that it would be denied. 

1. If no relationship, it’s extortion and per se taking

b. Nollan v. CA Coastal Commission – P had beachfront property and to develop it they needed permission from the CCC.  CCC said they would grant the permit subject to the condition that they allow the public an easement to pass across their property. The court rules that the same reason for denying the permit must be the reason for the exaction. Here, the essential nexus test is applied and the court rules that it fails. The condition is not a valid exercise of police power. 
c. Essential nexus applied: No sufficient connection between the end (state interest) sand the means used to achieve that end (the exaction)

1. Here, the essential nexus test failed. 
1. CCC argues visual/psychological barrier that would be created by the house – easement does not match those reasons

2. Easement runs lateral to house, would not address the viewing issue/ability of public to view beach from road ( no essential nexus
d. Essential Nexus Test
1. There must be an essential nexus (valid, meaningful connection) between the benefit the government is seeking and the condition being placed on the permit

2. The exaction is reasonably related to an impact if exaction serves the same purpose that denial of a permit would serve
2. Rough Proportionality Test (Extent of Relationship)
a. Nollan left open the question regarding the required degree of connection between the exactions imposed by the gov’t and the projected impacts of the proposed development. In other words, how tight does the nexus need to be?
b. In addition to the nexus test, a determination must be made as to the required degree of connection between the exactions and the projected impact of the proposed development i.e. there must be a close fit

1. Does the degree of exaction bear a rough proportionality (reasonable) to the impact of the development?

c. Shifts the burden of proof to the government to justify the exaction
d. Dolan v. City of Tigard - P applied for permit to redevelop and enlarge her store. Commission required she dedicate a portion of her property for improvement of a storm drainage system and an additional strip of land as a pedestrian pathway. A public greenway will not prevent flooding and reduce traffic congestion, and for P, means the loss of her ability to exclude others. Court finds the conditions imposed satisfied Nollan’s essential nexus test but failed because the city didn’t show a “rough proportionality” between the nature and extent of the required dedication and the impact of the proposed development. 
e. Rough Proportionality Test
1. No “precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and in extent to the impact of the proposed development”
2. Q: Does the degree of exaction bear a rough proportionality to the impact of the development

3. Koontz v. St. Johns River Water Management District –  Landowner wanted to develop 3.7 of his 14.9 acres of land and to mitigate environmental effects of development proposed an easement on part (11 acres) of his property. The district says that isn’t enough to offset destruction and gives Koontz two options in order to get the construction permit: Either (1) increase the size of the easement (by developing on only 1 acre and deeding over 13.9 acres for the easement) or (2) pay for rehabilitation of offsite wetlands. Koontz refused both options, and the permit was denied. Koontz argues that the permit demands were an unconstitutional taking, and the court agreed. 
a. Rule: A monetary condition for a land use permit is constitutional only if it has both (1) a nexus and (2) rough proportionality to the requested use. 

b. Nollan and Dolan had established the nexus and rough proportionality rules, but up to this point it was unclear whether a monetary demand or exaction was a taking of constitutional property rights that needed to satisfy this special rules. Here the court says YES – extends the Nollan/Dolan to monetary demands
III. Servitudes

a. Defined: Non-possessory interest in another’s property

b. Five Types of Servitudes
i. Easements (nonpossessory rights to use the property of another owner for a stated purpose; generally affirmative in nature, confer right)

1. A is given the right to enter upon B’s land

ii. Profits: A right to go in and take something off the land
1. A is given the right to enter upon B’s land and remove something attached to the land
iii. Negative Easement/Real Covenant/Equitable Servitude: Making someone else do something on their own land
1. Covenants (agreement where grantor promises to take/not take certain action with respect to the land)

a. Covenants enforceable at law (“Real Covenants”)

b. Covenants enforceable in equity (“Equitable servitudes”)
2. All servitudes fall into five types:

a. A is given the right to enforce a restriction on the use of B’s land
1. A's interest may be treated as an easement (a negative easement, unlike the affirmative easement in example 1), a real covenant, or an equitable servitude (depending on remedy)
b. A is given the right to require B to perform some act on B’s land; and
1. A's interest either real covenant or equitable servitude (depending on remedy sought)
c. A is given the right to require B to pay money for the upkeep of specified facilities.
1. A's interest either real covenant or equitable servitude (depending on remedy sought)
c. Easements

i. Defined: Irrevocable right to use or control some aspect of another’s property

ii. A nonpossessory right to use land in the possession of another 

1. Title remains with the landowner, but another person or organization is given the right to use the land for a distinct purpose

iii. Compare to License: Licenses are revocable permissions to do something that would otherwise be a trespass (with exceptions, see below)
iv. Two Types of easements

1. Appurtenant Easements

a. Requires dominant and servient tenements
1. Dominant Tenement

1. Land receiving the benefit

2. Servient Tenement

1. Land that is burdened/providing the benefit

b. Transfer

1. Intended to “run with the land” so the benefit of any easement will transfer to a future owner of dominant land and the burden will pass onto future owner of servient land; easement transfers with estate to successive owners 
2. Any transfer of title of dominant land also automatically transfers the benefit of the easement; similarly, any transfer of title to the servient land automatically transfers the burden of the easement
3. Benefits the easement owner in his use of the land

4. In Writing

5. Owner of servient land purchased with notice

2. Easement in Gross 

a. Not intended to be attached to the ownership of particular parcels of land 

b. Benefits the easement owner (person or entity) personally rather than in connection with the use of land which the person owns

c. EX) Placing of utility lines or sewer pipes

d. Can have without dominant tenement

e. Not directed to benefitting a parcel of land

3. Distinguish Easement in Gross & Appurtenant Easements

a. Determine by looking at original intent of landowner

1. Did they intend to keep this servitude personal or attached to the land for future owner’s benefit/burden?

b. Courts favor appurtenant (more value, lease easements elsewhere) because they stay with the land

v. Analytical Framework - Easements:
1. Affirmative or Negative?

a. Authorizing holder to do something on the servient land?
1. Affirmative Easement
b. Authorizing dominant holder to prevent servient owner from doing something on the servient land?
1. Negative Easement 
2. Appurtenant or in gross?
a. Dominant and servient parcels?
1. Easement appurtenant

b. Benefits easement owner personally (not in connection with use of land that person owns)?
1. Easement in gross

3. What type of easement?

a. Is the easement in writing (comply with SOF)?
1. Yes = express easement

2. No = continue with framework
b. Easement by Estoppel?

1. Express or implied license

2. Substantial expenditure of money/labor in good faith reliance

3. Knowledge or reasonable expectation that reliance will occur

c. Implied Easement?
1. Prior Use 
1. Severance of title

2. Apparent, existing, continuing use at time of severance
3. Reasonable necessity at the time of severance
4. *?: Reservation(strict necessity) or grant (reasonable necessity)?
2. By Necessity

1. Severance of title

2. Strict necessity at time of severance

d. Prescriptive Easement?

1. Open and notorious use
2. Use is continuous and uninterrupted for the statutory period
3. Adverse and under a claim of right

1. Objective jurisdiction?

2. Subjective jurisdiction?

4. Exclusive use (possessor’s use is distinguishable from others)
4. Has the use exceeded the scope of the easement?
a. Consider:

1. Circumstances surrounding the creation

2. Whether express, implied, or prescriptive

3. Purpose of the easement
b. Depends on the intend of the parties & reasonable burden

1. Has the use substantially interfered with the servient owner’s rights?
c. Express Easements:

1. What was the language and circumstances when created?

2. Generally allows for normal development of the dominant parcel

1. **Exception: in prescriptive easements no presumption of expansion for future needs

d. Does the easement extend beyond the servient tenement?

1. If yes, this has exceeded the scope of the easement 

5. Has the easement been terminated?

a. Release
1. Written forfeiture of right

b. Expiration 

1. Automatic expiration with time/action 

c. Merger

1. Owner acquires both the dominant and servient tenements
d. Necessity (ending)
1. Applies to easements by necessity
e. Estoppel

1. Dominant owner has not been using easement; servient owner relies
f. Abandonment

1. Affirmative intent to relinquish rights; stop using easement + take action to manifest intent to relinquish

g. Condemnation (Eminent domain)

1. Government seizure

h. Prescription

1. Servient tenement substantially interferes with holder’s use of the easement for the statutory period 
vi. Creation of Easements
1. Express Easement (Generally, all others are exceptions)

a. In writing, complies with Statute of Frauds

b. Usually owner gets paid 

2. Easements by estoppel 

a. Created when the conduct of the owner of land leads another to reasonably believe that he has an interest in the land so that he acts or does not act in reliance on that belief 

b. It would be unfair to allow licensor to revoke license after substantial reliance to licensee’s detriment
c. Elements:

1. License, typically for access purposes
1. Express or implied

2. Licensee’s expenditure of substantial money or labor in good faith reliance
3. Licensor’s knowledge or reasonable expectation that reliance will occur

d. Holbrook v. Taylor – D owned road and permitted P to use it to help build their home on their land. Use and maintenance of road was done with approval. P widened the road at their cost. After a dispute, D prevented P from using road. Court ruled it would be unjust not to allow P to use road.
1. Rule: Where the owner of land has granted a license to another to use and make improvements upon the land, and the licensee, relying on this permission, does use and make improvements to the land at considerable cost, that license is irrevocable.

2. This is an example of a grant through estoppel… reliance (investment in road, house, etc.) on license to use road
3. Prescriptive
a. An easement that is earned by regular use – it is not something that is purchased, negotiated or granted. It is a right to use property, the user does not gain title to the land

1. Cousin of adverse possession
1. Adverse possessor would receive title to the land, while prescriptive easement holder merely receives an easement in the land still owned by another
b. Elements:

1. Open and notorious use
1. Use must be sufficiently visible and apparent that a diligent owner who was present on the land at the time would be able to discover it; actual knowledge not necessary
2. Use is continuous and uninterrupted for the statutory period
1. Continuous: not necessarily constant, just as frequent as is appropriate given the nature of the easement and the character of the land; occasional or seasonal may be okay; use as an owner would
2. Uninterrupted: focuses on the owner; if A interrupts the continuity then the prescriptive period ends
3. Adverse and under a claim of right
1. Objective: the claimant uses the land as a reasonable owner would, without permission from the owner; subjective intent is irrelevant
2. Subjective: the claimant uses the land as a reasonable owner would, without permission from the owner AND the claimant has a good faith belief that they are entitled to use the land
4. Exclusive use: possessor’s use is distinguishable
1. Note on exclusivity requirement: not necessary to be exclusive in the sense that claimant is the only user, but that their use is distinguished from that of other users 
· Note: No negative easement by prescription

c. Issues 

1. Often the owner is also using so it’s shared

2. Usually owner knows of the use 

3. Easement-holder wouldn’t be acting like true owner in a way that contradicts owner’s rights

d. Othen v. Rosier – Land locked landowner had easement to get to public road. Landowner terminated the easement and P sued. Court ruled it was not easement by prescription because P had permission, thus not adverse to owner.

1. Rule: The purported owner of the easement must make use of the easement in a manner adverse to the actual owner of the land.
2. “use by express or implied permission or license, no matter how long continued, cannot ripen into an easement by prescription”
4. Implied
a. Arises only when one piece of land is divided into 2 or more plots

b. Becomes necessary when parties don’t make explicit in the transaction that easement exists

c. Interference about the intention of the parties

d. Types:

1. Prior Use

1. Quasi easement: Before property was divided, the party was benefiting from using a part of the large parcel

2. Requirements:

1. Severance of title to land initially undivided (common ownership)
2. Apparent, existing, continuing use of one parcel at the time of the severance

3. Reasonable necessity for the use at the time of severance 

1. Alternative access cannot be obtained without a substantial expenditure of money or labor
3. Implied Reservation v. Implied Grant

1. Reservation: At sale, owner keeping a piece – reserving - for themselves out of what is being sold

2. Grant: Giving them something extra in the sale

3. Different standards of necessity:

1. Grant: less; usually reasonable necessity 
2. Reservation: higher standard; usually strict necessity
4. Should we require showing of necessity for reservations? Different jx approaches:

1. Reservation not allowed at all

2. Treated the same

3. Strict necessity

4. One factor among several (approach in Van Sandt)

4. Van Sandt v. Royster – Previously held 2 lots. Sewer and drainage built under sold house. Sewage leaked into P’s basement and he sued. Court held easement by prior use because it was a necessity and P had notice. 
1. Rule: Prior use must have been known to the parties at the time of the conveyance, or at least have been within the possibility of their knowledge at the time.
2. Necessity

1. The purported easement holder must show that, at the time of the conveyance, the easement is necessary for ingress and egress to and from the dominant property 

1. Only for landlocked parcels that do not have access to public road, no prior use is required 

2. Elements:

1. Severance of title
1. Ownership of a tract of land, followed by conveyance of part to a new owner
2. Strict necessity

1. Must exist when title is severed

3. Othen v. Rosier – Land locked landowner had easement to get to public road. Court ruled it was not by necessity because there was a way to get to a public road at the time of severance even though there is no way to get to the pubic road now.
1. Rule: The necessity must exist at the time of severance

vii. Scope 

1. Scope turns on the intent on the original parties; Courts consider:
a. Circumstances surrounding the creation

b. Whether the easement is express, implied, or prescriptive; and 
c. The purpose of the easement
2. A has an easement to cross road on B’s land and subdivides his land so 5 more families cross

a. Fact specific: consider the circumstances and whether or not the additional use has substantially interfered with the servient owner’s rights 
3. Depends on intent of parties, reasonableness of burden

a. The easement holder cannot change the scope of the easement so as to impose an unreasonable burden on the servient land 

b. Express

1. Look at language and situation when created

2. Generally allows for normal development (expansion to meet future needs) of dominant parcel (except in prescriptive – no presumption of expansion for future needs)

4. Easement extends only to servient tenement. Does not extend to other parcels.

5. Brown v. Voss – 
a. Plaintiffs held an easement that entitled them to cross D’s land (Parcel A), to reach their land (Parcel B). P bought Parcel C and wanted to renovate, no burden to A. D wanted to limit use of the easement to Parcel B. Court rules that easement doesn’t extend to Parcel C. However, in the end, the trial courts decision to allow for the easement was granted.
b. Rule: The easement to access a certain parcel cannot be extended to another parcel; in other ewords, an easement holder cannot use the easement to benefit any parcel other than the dominant land
viii. Termination

1. Release

a. Normally requires a writing (Statute of Frauds)

b. Inverse of express easement; “I am giving up easement”

2. Expiration

a. Only meant for a certain period of time; End of time period ( easement ends

b. Upon the occurrence of some event (defeasible easement); Event occurs ( easement ends
c. Usually expires automatically with a time or action
3. Merger

a. One owner acquires both the dominant and servient tenement – easement extinguished 
b. Can’t have an easement against yourself

c. Once it’s gone ( it’s gone. If parcel is severed again later, you have to create new easement
4. Necessity (ending)

a. Easements by necessity end when necessity ends (lasts until use no longer necessary)
5. Estoppel

a. Servient owner relies on dominant owner not using the easement
6. Abandonment

a. Mere non-use not enough – easement holder must affirmatively intend to relinquish his rights

b. Stop using the easement for a long period AND take other actions that clearly manifest intent to relinquish the easement
c. Usually requires more than non-use, need to show some kind of act that you’re not using something anymore

d. Except in some states with easements by prescription not sued for statutory period

7. Condemnation (Eminent domain)
a. Government takes easement, exercises eminent domain to take title 
8. Prescription

a. Servient owner may terminate an easement by prescription, just as the dominant owner may acquire an easement by prescription 

b. Servient tenement adversely impairs (re-adversely gets the easement)

c. Servient owner’s conduct must substantially interfere with the holder’s use of the easement 
d. Negative Easements

i. Generally, limit another’s use of their own parcel rather than granting rights to use

ii. Common law list closed in England, 4 only:

1. Blocking windows

2. Interfering with air flowing to land via a defined channel

3. Removing building support

4. Interfering with a flow of 3ater
iii. US – Mostly follows English model, though occasionally allows additional ones like view, solar, etc.

e. Conservation Easement

i. Used to restrict development of servient land, usually to protect its natural, scenic historic, or open space values

ii. Perpetual, transferable, in gross

iii. Tax deductions

iv. Statutes authorizing

v. Taking a stick out of the bundle

f. Real Covenants & Equitable Servitudes
i. Tools that allow a promise to be enforced by or against a successor owned under limited circumstances

1. “for residential use only”

ii. IF ALL REQUIREMENTS ARE SATISFIED, A PROMISE CAN BE ENFORCED EITHER AS A REAL COVENANT OR AS AN EQUITABLE SERVITUDE
iii. Difference between real covenant and equitable servitude?
1. Remedies: RC (damages), ES (injunction)
2. Equitable servitudes have a broader range of defenses available

iv. Private agreements to limit land use

v. Potential Requirements:

1. Creation: Writing that complies with the Statue of Frauds 
a. Ex. Deed, lease, etc. 

2. For Running: 
a. Intent

b. Notice

c. Touch and concern

d. Vertical privity (not for Equitable Servitudes)
e. Horizontal privity (not for Equitable Servitudes)
vi. Evaluation – what to look at

1. 1st ask: What is the remedy being sought?

2. 2nd ask: Need to analyze benefit, burden, or both?

vii. Creation

1. Real Covenants: Require a writing

2. Equitable Servitude: Require writing or common scheme

viii. Termination (Real Covenants/Equitable Servitudes)
1. Merger 

a. Have parcels merge which originally benefitted and burdened each other

b. Land merged under ownership of one owner ( covenant disappears

2. Release

a. Buy someone out of their covenant or person decides to release you

3. Acquiescence

a. Consent to breach of covenant – can’t enforce a covenant against one owner when you haven’t been enforcing it against others

4. Abandonment

a. Conduct of person entitled to benefit demonstrates the intent to relinquish rights

b. Restrictions are completely disregarded

c. Must be substantial (can’t be one or two homeowners breaking the rules)

d. So many violations are happening it becomes clear the community is no longer enforcing the covenant

5. Equitable bases

a. Unclean Hands

1. Party making the claim can’t fairly claim it because of actions they’ve done it themselves (hypocritical)

b. Laches (bars enforcement only)

1. Bars enforcement only (doesn’t extinguish the covenant, but doesn’t allow you to enforce it against the owner who is violating it)

2. Unreasonable delay by the plaintiff to enforce the servitude

3. Waited too long, more equitable

c. Estoppel

1. Can be stopped from raising a claim

2. One owner detrimentally relies on the covenant no longer being enforced by the other owner

6. Eminent Domain

a. Government takes property and pays compensation

b. If there is a covenant between neighbors and the government comes in and jacks your shit ( covenant no longer exists

7. Changed Conditions – only applies to covenants, not easements
a. Conditions have so substantially changed that the intended benefits cannot be realized; perpetuation of servitude would be of no substantial benefit to the dominant estate

b. Very strict (Rick v. West) – no balancing of the equities; if there is still a benefit (even to only one owner) ( the rule of the covenant is enforced; no substitution of money damages for injunctive relief
c. Western Land Co v. Truskolaski – P subdivided plots into residential community restricting land use to single-family homes. This was a quiet residential community. Since then, it became commercialized with restaurants and shops. P wanted to build a supermarket and argued that the character of the community had changed so covenant should not be enforced.

1. Rule: Covenants still enforceable if the purpose has not been thwarted and despite changes in the vicinity, the covenants are still of real and substantial value to the homeowners
d. Zoning (public action) does not trump private agreement
e. Some states have changed by statute

ix. Traditional Approach to Running

1. Note: This issue only arises when original parties are no longer present

2. First, distinguish benefit/burden

a. Benefit (Promisee): Party claiming he/she can enforce the covenant 

b. Burden (Promisor): Party against whom covenant is being enforced
x. Analytical Framework – Real Covenants & Equitable Servitudes:
1. What is the remedy being sought?
a. Damages?

1. Real Covenant

b. Injunction?

1. Equitable Servitude
2. Real Covenant?
a. Need to analyze benefit, burden, or both?
1. Does the burden run? 
1. Covenant is in writing

2. Original parties intended to bind successors
3. Covenant touches and concerns land

4. Horizontal privity

5. Vertical privity

6. Successor has notice of the covenant
2. Does the benefit run?

1. Covenant is in writing

2. Original parties intend to benefit successors

3. Benefit touches and concerns the land

4. Minimal vertical privity (less than entire estate allowed)

3. Equitable Servitude?
a. Need to analyze benefit, burden, or both?
1. Does the burden run? 

1. Covenant is in writing or implied from “common scheme”
2. Original parties intended to bind successors

3. Covenant touches and concerns land

4. Successor has notice of the covenant

2. Does the benefit run?

1. Covenant is in writing or implied from “common scheme”
2. Original parties intend to benefit successors

3. Benefit touches and concerns the land

4. Special case of HA

a. Can HA enforce against owner: (1) assumed HA stands in for owners (intent = yes) (2) check promise touch and concern land, (3) privity satisfied (assumed via Neponsit)
b. Can owner challenge HA: question of reasonableness; presumed valid 

5. Termination?

a. Merger

1. Owner acquires both the dominant and servient tenements

b. Release

1. Written forfeiture of right

c. Acquiescence

1. Consent to breach of covenant; can’t enforce against one owner when you haven’t been enforcing against others
d. Abandonment

1. Affirmative intent to relinquish rights; stop using easement + take action to manifest intent to relinquish

e. Equitable Bases

1. Unclean Hands

1. Plaintiff who has violated a promise cannot enforce that same promise (that they have broken) against someone else
2. Laches (bars enforcement only)

1. Unreasonable delay by the plaintiff to enforce the servitude; enforcing the promise would cause substantial prejudice 
3. Estoppel

1. Owner detrimentally relies on the covenant no longer being enforced

f. Eminent Domain

1. Government seizure
g. Changed Conditions

1. Conditions have so substantially changed that the intended benefits cannot be realized; servitude would be of no substantial benefit to the dominant estate
xi. Real Covenant (At law)
a. Defined: Promise concerning the use of land that benefits and burdens the original parties to the promise and also their successors
1. Most common: Type of building that can be on the land 

b. Creation: Requires a writing

1. ORIGINAL PARTIES & Successors
1. Original parties are bound by the covenant, successors are bound if the covenant runs with the land

2. Burden and Benefit: Three general scenarios
1. Whether the burden runs
1. Covenant must be in writing
1. Compliant with S.O.F. – writing + signed by party to be charged
2. Exceptions (reasonable reliance): estoppel, part performance
2. Original parties intended to bind successors

1. Look at express language of covenant for words like “assigns, heirs, successors”

2. Infer from surrounding circumstances
3. Intent to bind is usually assumed by default absent affirmative evidence otherwise
3. Covenant touches and concerns land

1. Promise must exercise direct influence on the occupation, use, or enjoyment of the land
2. When little connection to physical use (ex. Paying property taxes): sliding scale – how does the covenant affect the fair market value of the respective parties’ interests in the land (inc/dec value evidence that it touches and concerns)
3. Negative covenants generally satisfy this element (even non-compete covenants)
4. Affirmative covenants to pay money touch and concern (TENANT PAYING RENT)
4. Horizontal privity exists

1. Consider the relationship between the original parties to the promise
2. Modern rule: transfer of interest in land with a promise (Ex. Deed)
3. Circumventing through a “Straw” transaction ( modern trend towards abolition
5. Vertical privity exists

1. Entire estate must be conveyed (Ex. Fee Simple Absolute = vertical privity, Life Estate = no vertical privity)
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6. Successor has notice of the covenant

1. Actual, record (chain of title/constructive), inquiry (common scheme) or imputed (special relationship)
2. Applies to bona fide purchasers, not devisees, heirs, or other donees
2. Whether the benefit runs
1. Requirements (see above for details):
1. The covenant must be in writing
2. Original parties intend to benefit successors, and 
3. Benefit touches and concerns
4. Minimal vertical privity (less than entire estate allowed)
xii. Whether both the burden and the benefit run

1. Arises when promisee’s successor challenges promisor’s successor

a. Elements:
1. Burden side – Party against whom covenant is being enforced
1. Intent

2. Notice

3. Touch and Concern

4. Strict Vertical Privity (Entire estate)
5. Horizontal Privity

2. Benefit side – Party claiming he/she can enforce covenant

1. Intent

2. Touch and Concern

3. Minimal Vertical Privity (less than entire estate)
b. Remedy

1. Damages 
1. Damages = fair market value of property before D’s breach – fair market value of property after D’s breach
2. Equitable Servitude (At Equity) 
a. Sometimes courts call this “reciprocal negative easement”

1. Negative easement has a different set of elements – see above

b. Easier to enforce than a real covenant – horizontal & vertical privity not required
c. Distinguishing factors from real covenant:

1. Standard of enforcement easier 

2. Broader array of defenses

3. Remedy is injunction (not damages)

d. Creation: Equitable servitude can be inferred from a common scheme (Implied servitude)
1. Sanborn v. McLean – Owner of large tract of land conveyed several portions to others. The conveyances included restrictions to the effect that only residences could be built on the land. D purchased land, whose title did not include same restriction, to build gas stations on. Court ruled that there was a general consistent plan, common scheme.

1. Rule: Where the owner of two or more related lots conveys one with restrictions for the benefit of the retained lot(s), the restrictions are deemed to apply also to the retained lot(s).

1. Requires actual or constructive notice 
1. Actual: receiving deed that explicitly states restriction

2. Constructive: Should have known

3. Inquiry notice: Harder to have known that constructive, would have had to have done work to find out

2. Common scheme must exist at the time of the parcel’s initial conveyance from the common owner (p. 550 E&E)
3. Originates for mutual benefit and must start with common owner

e. Elements:

2. Whether the burden runs

1. Covenant must be in writing or from a “common scheme”
1. Compliant with S.O.F. – writing + signed by party to be charged

2. Exceptions (reasonable reliance): estoppel, part performance

3. Common Scheme: where a developer imposes uniform restrictions on a subdivision, most courts find there is an implied equitable servitude  
2. Original parties intended to bind successors

1. Look at express language of covenant for words like “assigns, heirs, successors”

2. Infer from surrounding circumstances

3. Intent to bind is usually assumed by default absent affirmative evidence otherwise

3. Covenant touches and concerns land

1. Promise must exercise direct influence on the occupation, use, or enjoyment of the land

2. When little connection to physical use (ex. Paying property taxes): sliding scale – how does the covenant affect the fair market value of the respective parties’ interests in the land (inc/dec value evidence that it touches and concerns)

3. Negative covenants generally satisfy this element (even non-compete covenants)

4. Affirmative covenants to pay money touch and concern (TENANT PAYING RENT)

4. Successor has notice of the covenant

1. Actual, record (chain of title/constructive), inquiry (common scheme) or imputed (special relationship)

2. Applies to bona fide purchasers, not devisees, heirs, or other donees

*No privity requirement

2. Benefit side – Party claiming he/she can enforce equitable servitude 

1. Written or Implied from a “Common Scheme” (see above)
2. Intent (see above)
3. Touch and Concern (see above)
f. Remedy

1. Injunction

3. Runyon v. Paley – Gaskins conveyed some of her land to Runyon and the remainder to Brughs with a restriction that the land shall be used for residential purposes only until adjacent or nearby properties are turned to commercial. Paley gets property from Brughs and began constructing condos. Court ruled that covenants are enforceable against Paley but unenforceable against Runyons.

a. Restrictions touch and concern - they affect its economic value

b. Horizontal privity - at the time she conveyed to Brugh, the promise was attached to it

c. Vertical privity from Brugh to Paley

d. Intent- language of the original agreement only talks about the burden running, but from the circumstances, court can infer that parties intended it to run to the benefit of her parcel—it’s in the nature of the restriction that they’re trying to create a residential community

4. Neponsit v. Emigrant Bank - Tract developed strictly for residential community, and Neponsit conveyed lots in the tract to purchasers.  Conveyed lot now owned by D, which contained covenant that they will be subject to an annual charge to property owners’ association to maintain land.

a. Rule: A covenant contained in a deed requiring the payment of money “touches and concerns” the land if it substantially affects the rights of the parties as landowners. 

b. Rule: Privity of estate will exist in substance if not in form between property owners and an owners’ association when the association is acting as a medium through which enjoyment of a common right is preserved.
c. HOA

1. HOA stands in for owners

2. Homeowners intended beneficiaries because they’re in the restrictions in all agreements and made as part of a community plan
3. Touch and concern – needs to touch and concern homeowner’s lots
xiii. Common Interest Communities
1. Homeowners Associations, Condominiums (Nahrstedt), Cooperatives (less common – mostly in NY)
2. Condo v. Co-op:

a. Condo: Own home in fee simple and common areas are tenancy in common. Individual tenant pays own mortgage. 

b. Co-op: You own a share/stock in the corporation that owns the building and pays the mortgage collectively. In co-op can control who can move in to units. 
3. Common interest development’s use restrictions are enforceable unless unreasonable. 

a. Assumption is that it is reasonable, P must prove it’s not.

b. What does “unreasonable” mean?

1. It must be wholly unreasonable or violate public policy

c. Court doesn’t look at specific case, but apply to the whole place. 

4. Requirement of horizontal/vertical privity met

a. Original purchasers all in privity with developer

b. Subsequent purchasers all in privity with original purchasers
1. “HA stands in for owners (Neponsit); Homeowners intended beneficiaries because they’re in the restrictionss in all agreements and made as part of a community plan”
5. Touch and concern usually satisfied (same ask as for individuals)
a. Negative covenants restricting use almost always held to touch and concern 

b. Same with affirmative covenants to pay dues to HOA

6. Nahrstedt v. Lakeside Village Condos – D is a large condo development subject to pet restriction.  P purchased a condo and moved in with her 3 indoor cats who P claimed would not bother anyone.  D demanded that cats’ removal and fined P.  Court holds it’s not unreasonable to have a pet restriction. 
a. “When restrictions limiting the use of property within the common interest development satisfy the requirement of covenants running with the land or of equitable servitudes, what standard or test governs their enforceability?”

b. Rule (Reasonableness Standard): Restrictions are enforced unless they are (1) wholly arbitrary; (2) violate public policy, or (3) impose a burden on the affected land that far outweighed the benefit. 

1. There is a presumption of validity
2. Reasonableness as it applies to the development as a whole, not specific facts
3. Declaration must be recorded, i.e. equitable servitude running with the land. 

4. Must be applied uniformly to every home/condo owner. 

5. Burden on challenger to restriction. 

c. Policy Reasons for Rule:

1. Promotes stability among homeowners so they can rely on their expectations. 

2. Deference facilitates common interest housing because it keeps fees down since don’t have to pay the HOA legal bills of potential lawsuits. 

3. Community could repeal restriction if they want. 
d. Postscript: Limits governing documents’ ability to restrict pets (Cal. Civil Code 1360.5 enacted 2000)

IV. Purchasing Property

I. Preparation/Early Period
a. Buyer looks at houses, gets loan, makes bid – period leading up to the sales contract

II. Contract of Sale
a. Creates an executory period
i. Statute of Frauds requires it be in writing 

b. For disclosures, financing, inspections, title search, etc.

c. Down payment/earnest money required 

d. Contingent contract

i. Contingent on conditions being met 

ii. EX) Get financing, pass inspections, etc. 

e. Limited bases for backing out

f. Basis of suit would be backing out
g. Analytical Framework – Contract of Sale/Grounds for Rescission:
i. Is there marketable title?
1. Would a reasonable, prudent and intelligent person guided by competent legal advice be willing to take and and pay fair value for the land?
a. Is there an adverse possessor?
i. Yes = threat of litigation, unmarketable

b. Are there encumbrances?

i. Are they included in the contractual language?

1. Yes

a. Are they violated?

i. No = marketable

ii. Yes = unmarketable

2. No = unmarketable

c. Is there a violated zoning ordinance?
i. No = marketable

ii. Yes = unmarketable
ii. Is there an issue regarding disclosure of defects?
1. Traditional Rule (Caveat Emptor)
a. No duty of seller to disclose 
b. Only duty of the seller is to refrain from concealment, fraud, & misrepresentation

2. NY Exception (to Caveat Emptor)

a. Non-disclosure is basis for rescission where condition has been:

i. Created by seller; 

ii. Materially impairs property value, and;

iii. Is peculiarly within the knowledge of the seller OR unlikely to be discovered by a reasonably prudent buyer
3. Modern

a. Duty to disclose where:

i. Seller knows of facts;

ii. That materially affect the value or desirability of property, and;

iii. Are not discoverable with reasonable investigation
iii. Does the equitable conversion doctrine apply?
1. Was the estate destroyed between contract and closing through no fault of either party?

a. Yes = it is the buyer’s loss
h. Common Issues:

i. Premises damaged/destroyed during executory period 

1. Equitable Conversion Doctrine
a. If in the interim between contract and closing the estate is destroyed through no fault of either party, equitable conversion decrees that it is the buyers land and consequently, the buyers loss from the moment the contract is signed. 

b. Thus the buyer is on the hook for any destruction/loss that occurs post contract but preclosing.  

ii. Marketable Title - Problems with the title

1. Implied condition of contract for sale of land

2. Defined: A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such person guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value. 

a. Title that that a reasonable, prudent, and intelligent person would be willing to pay fair market value for  
b. Unmarketable if the seller does not own the estate they purport to be selling or if it is subject to any lien, easement or other encumbrance
c. Unmarketable if the owner would risk litigation (Lohmeyer – violation of encumberances)

3. When is title so defective that buyer can rescind?

a. Lohmeyer v. Bower – P contracted to purchase house “free and clear of all encumbrances subject to all restrictions and easements applying to the property” ( P signs, later discovers house violates (1) a restrictive covenant and (2) a zoning ordinance ( In absence of contractual language the presence of contract language would be enough to rescind, but here the “subject to” language exists – rescission is based on the violation of the encumbrances (not presence)
i. D attempt to fix problems by buying a strip of land – only solves encroachment issue and P would have to take something he hadn’t contracted to buy – not a solution; Contract rescinded
ii. Zoning law alone does not make title unmarketable, the violation of it does
iii. Restrictive covenant usually would make title unmarketable but here there is the “subject to” contract language
1. If you agree to a sale with this language, you can only rescind if the covenant is being violated
2. Absent contractual language, existence of a covenant is grounds for recission regardless of whether or not it is being adhered to.
4. Rules:

a. It must be free from reasonable doubt, and a title is doubtful and unmarketable if it exposes the party holding it to the hazard of litigation. Defect must be substantial. 

i. Something that could raise reasonable doubt, cause litigation, etc.

b. A covenant about what you can do with your property is an encumbrance on the title and would make it unmarketable. 

i. Exception: If it is waived in the contract for sale

c.  A zoning ordinance would not be an encumbrance on title that would make it unmarketable because it’s not up to the owner.

i. Exception: If the zoning ordinance is being violated at the time of sale, that is an encumbrance on title. (Regardless of waiver) 
iii. Problems with the Premises - Disclosure of Defects

1. Disclosure

a. Traditional Rule

i. Caveat emptor: Buyer beware. It is up to the buyer to discover defects. Seller doesn’t have to disclose. 

ii. The only duty is to refrain from active concealment, fraud, misrepresentation

b. Modern: There is a duty to disclose where (1) the Seller knows of facts that (2) Materially affect the value or desirability of property and are (3) Not discoverable with reasonable investigation. 

i. Johnson v. Davis – D contract to buy P’s home, P knew roof leaked but never disclosed that, when Ds moved in it was raining one night and water was gushing through windows.

1. Held: This is an affirmative misrepresentation (since Ps said nothing wrong with the roof) so D was allowed to rescind the contract.
2. New York Exception: Non-disclosure will serve as a basis for rescission where the condition has been (1) Created by seller, (2) Materially impair property value, and (3) peculiarly within the knowledge of the seller OR unlikely to be discovered by a reasonably prudent buyer 

a. Stambovsky v. Ackley – P discovered house he bought from D was haunted and significantly diminished resale value. D had previously said in news that house was haunted and created reputation that house was haunted. Ps were out of towners so didn’t know about reputation.

i. Held: P allowed to rescind contract. The fact that the house was haunted materially impaired value if P wanted to resell, not something someone would discover with reasonable investigation/inspection, and seller advertised to public house was haunted. 

b. NY follows caveat emptor, but this is an exception to this idea
III. Closing/Post-Closing ( Transfer of Title
a. Assuming everything works out according to conditions in sales contract, parties “close the deal.” 
i. Then Seller transfers the deed to the Buyers and the contract effectively dies as it merges into the deed itself. The Deed now passes from seller to buyer.
b. Basis of suit would be on the deed warranties
i. Unless contract explicitly states that certain provisions survive closing 

c. Other ways to protect buyer’s interests

i. Title search, insurance
d. Analytical Framework – Post-Closing Basis of Suit:
i. Is the deed valid?
1. Requirements:
a. In writing and signed by grantor (SOF)

b. Lawfully delivered* (turns on this element)
i. Unequivocal intent to be legally bound as to part with control over the estate
ii. No need for physical transfer; words of conveyance may suffice

c. Reasonably describes the estate

2. No need to be recorded to be valid (just protect against future BFP)
3. Is it forged?

a. Yes = invalid

4. Is it fraudulent?

a. Yes = May be valid 

ii. Is the deed violated?
1. What warranties are included in the deed?
a. General warranty

i. Warranties against all defects (before & after grantor took title)

ii. Includes 6 covenants

b. Special warranty

i. Warranty against defects caused by grantor’s acts/omissions
ii. Includes 6 covenants
c. Quitclaim

i. No warranties – conveys whatever grantor has (if any)

2. What covenants are included in the title?

a. Present?
i. Seisen

1. Grantor owns the estate described (i.e. fee simple, life estate)
ii. Right to Convey

1. Grantor has legal right to convey

iii. Against encumbrances

1. No encumbrances on the land
b. Future?

i. Warranty

1. Grantor promise to defend title against other lawful claimants; compensate for loss by successful superior title

ii. Quiet enjoyment

1. Grantee’s possession will not be disturbed by anyone with superior title

iii. Further assurances

1. Grantor will take actions reasonably necessary to perfect grantee’s title if needed

iii. Conflicting Title Claims

1. Common Law

a. First in time, first in right
2. Is there a later bona fide purchaser?
a. Is there a (1) subsequent purchaser (2) for value (i.e. not donee)?
i. Yes = continue

ii. No = stop analysis

b. Does the purchaser meet the notice (see part 3)/recording requirements?

i. Notice Statue

1. Subsequent purchaser with no notice
ii. Race-Notice Statute 

1. Subsequent purchaser with no notice and first to record
iii. Race Statute

1. Subsequent purchaser (notice irrelevant) first to record
2. Only NC and LA use this

c. Is there a grantee from a subsequent purchaser?

i. Shelter Rule

1. Effectually transfers BFP status to later grantees 
2. Grantee from BFP protected as BFP even though they would not otherwise qualify

3. What constitutes notice?
a. Actual 
i. Can be acquired through written, oral, or nonverbal communication

b. Constructive

i. Record notice

1. Interest would be revealed with search of public records (applied even if they didn’t actually search the records)
ii. Inquiry notice

1. Facts that a reasonable buyer would find suspicious and look into
e. Deeds
i. Types of Deeds

1. General Warranty (Most common)
a. Warrants title against all defects in title, whether they arose before or after grantor took title

b. The general warranty deed contains 6 covenants concerning title and each is a promise that the title is absolutely free of the warranted defect, regardless of whether the defect arose before or during the time the grantor had title.  

c. If one of these covenants is breached, the grantor is liable 

d. *Basically saying, what I say I’m selling you is what I’m selling you
2. Special Warranty

a. This contains the same covenants as a general warranty deed but they will protect only from the defects that arose from the grantors own acts/omissions rather than that of his predecessors. 
b. *Basically saying this is what I’m selling you and I haven’t done anything under my ownership to change this, but not promising someone way back in the title didn’t do something to affect the title
3. Quitclaim Deed

a. No warranties, simply conveys whatever the grantor has – if any
b. * No warranties at all, basically saying whatever the law would say I own is what I’m giving you.

ii. Covenants of Title

1. Covenants of Title:

a. Present:

i. Seisen: Grantor is owner of the estate described in deed (grantor saying transferring a fee simple but really only a life estate would be a breach).

ii. Right to Convey: Grantor has legal right to convey title (example above violates this too).

iii. Against Encumbrances: No encumbrances on the land (grantor guaranteeing no encumbrances – ex. Liens, mortgages, easements, covenants or other not specifically excepted in the deed).
b. Future Covenants:

i. Warranty: Grantor’s promise to defense title against other (lawful) claimants, compensate for loss by the successful superior title. 
ii. Quiet Enjoyment: Grantee’s possession will not be disturbed by anyone with superior title. 

iii. Further Assurances: Grantor will take actions reasonably necessary to perfect grantee’s title, if it turns out to be imperfect

c. Suit on Deed Warranties

i. Brown v. Lober – Owner of land conveys to Bosts, reserving 2/3 mineral rights. Bosts convey to Ps by general warranty deed containing no exceptions. P contracts to sell mineral rights to coal company, but the coal company finds out Ps do not own 2/3 of the mineral interests. P sue Bosts executor. 

1. Held: Covenant of seisin must be broken at the time of the delivery of deed but this action is barred by the SOL because they waited too long. P's theory of breach of covenant of quiet enjoyment fails as well because no one with superior title had undertaken to begin excavation of the land, the Browns at all times had the right to enjoy and use the land, including the minerals. The Warranty of quiet enjoyment will not be extended because the conveyance of a defective title is a breach of the covenant of seisin not breach of covenant of quiet enjoyment. 
2. Browns mere knowledge of a superior claim to the mineral rights wasn't enough to breach the covenant of quiet enjoyment - claim was premature (Claim denied).
iii. Deed Validity

1. Deed is VALID as between original owner and subsequent owner once delivered

a. Turns on DELIVERY not recording
i. A deed doesn’t need to be recorded to be valid (just to protect against possible bona fide purchaser in the future) but it MUST be delivered to be valid
b. Forged deeds are INVALID, fraudulent deeds may be VALID

2. Requirements

a. Must be in writing and signed by the grantor (SOF)
b. Must be lawfully delivered

i. Grantor must show unequivocal intent to be legally bound as to part with control over the estate

ii. No need for physical transfer of deed itself

iii. Words of conveyance ok 

c. Must reasonably describe the estate

3. Recording

a. Title Assurance: Ways to protect buyer’s title after close of escrow; generally done by title companies, not lawyers

1. County maintains land title records, including documents and indexes

2. Two ways of indexing (book-like organizing of recordings)
a. Tract
i. Documents organized based on the legal description of the parcel involved
b. Grantee/grantor – varies by county in CA

i. Data about each deed or title document is organized alphabetically according to names of parties and year of transaction 
ii. What gets recorded (jdx decision)?

1. Deeds

2. Mortgages

3. Leases

4. Options to sell

5. Lis Pendens (Notice of pending action)

6. Wills

7. Judgement Liens

8. Judgements affecting title

iv. Conflicting Title Claims

1. Multiple conveyances of present possessory interest

2. Possessory v. non-possessory interest (Ex. easement)

3. Creditors (Ex. multiple mortgages exceeding value)

v. Dealing with Conflicting Title Claims

1. Common Law: 

a. First in Time, First in Right; First in time prevails
b. EX) O ( A. Then O( B, under CL, A has title. 

c. EX) O  conveys easement to A. Then conveys entire estate in fee simple to B. B takes subject to easement.

2. Recording statutes
a. In a title dispute between a fist-in-time owner and a later bona fide purchaser, the bona fide purchaser prevails
b. States have Recording Statutes to protect bona fide purchasers
c. Three Requirements for a Bona Fide Purchaser:
i. Subsequent purchaser 

1. Possessory estates or non-possessory interests like easement, mortgage, etc.

ii. For value 

1. Not protected:

a. Adverse possessors

b. Gifts, wills (donee)
iii. Meets notice and/or recording requirements 

1. Notice Statute (BFP with no notice)
a. Subsequent bona fide purchaser, if she had no notice prevails. 

b. Recording creates notice, so these statutes are incentives for initial purchaser to record.

2. Race-Notice Statute (BFP with no notice and first to record)
a. Subsequent purchaser prevails if she had no notice and records first.
3. Race Statute (BFP first to record)
a. Notice irrelevant. First purchaser for value to record prevails. 
b. Only NC and LA use this

iv. Examples: 

1. 1. O to A; A records; O to B (BFP for value without notice other than that imputed by record; B records) 

a. Common law: A wins
b. Race: A wins
c. Notice: A wins (B has constructive notice since the deed was recorded)
d. Race-notice: A wins.

2. 2. O to A; O to B (BFP for value without notice); A records; B records

a. Common law: A wins 
b. Race: A wins 
c. Notice: B wins 
d. Race-notice: A wins

3. 3. O to A; O to B (BFP without notice); B records; A records

a. Common law: A wins
b. Race: B wins
c. Race-notice: B wins 
d. Notice: B wins

4. 4. O to A; O to B (donee); B records; A records

a. Common law: A wins
b. Race: A wins
c. Race-notice: A wins
d. Notice: A wins

d. Shelter Rule: Grantee from a BFP is protected as a BFP even though they would not otherwise qualify for BFP status. Effectually transfers BFP status to later grantees making BFP protection meaningful. 

i. Ex: O to A; O to B (BFP, without knowledge); B records; A records; B conveys to C (purchaser with knowledge of O to A deed)
1. B only has value in their property if they can sell it to somebody else. So, C’s rights will be superior to A’s when C buys from B – only way for B to have total value of their ownership. 

e. Types of notice

i. Actual
1. Knowledge of the prior interest

2. Can be acquired through written, oral, or nonverbal communication
ii. Constructive

1. Record notice

a. Interest would be revealed with an appropriate search of public records
b. Doesn’t matter if they actually searched the records – the purchaser is charged with notice anyway

2. Inquiry

a. Facts that would cause a reasonable person to make inquiry into the possible existence of an interest
b. If purchaser has facts that would cause a reasonable person to inquire further, and further inquiry would have revealed additional facts, the purchaser is deemed to have notice regardless of if they investigated
iii. Harper v. Paradise – Harper conveys property to Maude for life, remainder to Maude’s named children. Deed lost. Maude’s 3 heirs execute and record instrument that specifically identifies the lost deed. Maude executes deed of trust to Thornton to secure a loan, then the deed of trust is foreclosed on, and the sheriff’s deed to Ella recorded. Ella conveys to Paradise. The original, lost, deed is found and recorded. Maude dies.

1. Held: Court says D should’ve at least tried to locate that earlier deed that was lost because had constructive knowledge of it since the subsequent deed specifically identified that deed. Ds also argue they own the land outright because they adversely possessed the land, but the court says that Maude only conveyed a life estate in the property because that’s all she owned, and the statute of limitations hasn’t run yet to adversely possess the estate in fee simple because Maude had only died 2 years prior to the suit. 

2. Inquiry Notice: Facts that would cause a reasonable person to make inquiry into the possible existence of an interest in the real property (constructive notice). 

vi. Access to Housing
1. Discriminatory Covenants
a. Shelley v. Kraemer – A bunch of people got together and made a restrictive covenant saying will not allow people who are any race other than Caucasian to have access to housing. Guy sells house to P, then D, a neighbor, sues P to prevent them from living in the house.

i. Held: Racially restrictive covenants entered into by private individuals do not violate the 14th amendment to the constitution. However, the necessary governmental action is present here because of the judicial power (backed up by the sheriff or whoever would be kicking P out of their house) by enforcing the covenants, so they were violating the 14th amendment (i.e. the covenants themselves were valid but could not be enforced by the courts). 

ii. Rule: Enforcement of racially restrictive covenants is unconstitutional. 

2. Exclusionary Housing (FHA)
a. Texas Department of Housing v. ICP
i. Disparate impact is cognizable under the FHA
ii. Don’t have to prove discriminatory intent

iii. FHA language - “You may not refuse to sell or rent after a making a bona fide offer or refuse to negotiate for the sale or rental or otherwise make unavailable or deny”

iv. Prima Facie Case for Disparate Impact Claim
1. Burden of proof of P to first show the discriminatory effect
2. Burden shifts to D to prove there was a legitimate non-discriminatory reason for the conduct

3. Burden shifts back to P to show that there was an alternative to the conduct
b. 6E Investments v. City of Yuma
i. Plaintiffs are two real estate developers who have a history of developing Hispanic neighborhoods -- bring claim that city's refusal to re-zone land to permit higher density development violated the Equal Protection Clause and Fair Housing Act (FHA) under BOTH disparate treatment AND disparate impact
ii. Prima Facie Case for Disparate Impact Claim – Usually unintentional
1. Burden of proof of P to first show the discriminatory effect (can be statistical) 
2. Can’t just be a statistical disparity; plaintiff must show that a defendant’s policy actually caused that disparity

3. Burden shifts to D to prove there was a legitimate non-discriminatory reason for the conduct

4. Burden shifts back to P to show that there was an alternative to the conduct

iii. Disparate Treatment Claim - Intentional
1. P has initial burden of proof 

a. P is a member of a protected class and D knew or suspected this;
b. P qualified for the housing at issue and was qualified; 
c. P was rejected;
d. The housing remained available after the rejection or was given to someone who was not a member of the protected class

2. D must then give a legitimate not-discriminatory reason for the denial 

a. Must be a compelling government purpose with no less discriminatory alternative available to achieve the goal, or in the case of private defendants, one taken pursuant to a rational and necessary business purpose 

3. Burden shifts back to P, have to show there was another feasible way to accomplish the goal

PAGE  
37

