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Torts Final Outline
Intentional Torts
Intent
*The general rule is intent is found when


a) person acts w/ the Purpose of producing the consequence OR

b) person acts knowing the consequence is Substantially Certain to result


not at causing the harm, but if the defendant was substantially certain their act 



would produce the consequence



Ex) Garratt v. Dailey: Child pulling chair before someone sat —> 





substantially certain she would sit
Doctrine of Transferred Intent

Someone who intends to harm A but actually harms another, B, instead can be held liable 


to B 


Ex) Courvoisier where the “intention follows the bullet.”
Recklessness
*The general rule is a person found to be reckless when 1) the person knows of risk by conduct or knows facts that make risk obvious to another in the situation AND 2) the precaution of eliminating or reducing the risk has burdens so slight compared to risk that failure to do so is a demonstration of indifference to it.
*Assault
Requires party acted 1) intentionally, either on purpose or with substantial certainty, to cause 2) a reasonable apprehension of 3) imminent bodily harm. This apprehension must be normally created in the mind of a reasonable person.


Also, threats conditioned on the occurrence of future events are not assaults.
*Battery
Requires party acted 1) intentionally, on purpose or with substantial certainty, made 2) offensive contact with someone’s body or object intimately connected to their body.


Intent to injure is not necessary when defendant willfully sets in motion force 



that causes injury



Ex) Garratt v. Dailey: Though no intent to cause injury intent to set in 




motion force that caused injury


offends a reasonable sense of personal dignity (objective test)

Ex) Picard v. Barry Pontiac-Buick


1) Charged P and put hands on camera (at least) on her (at most)


2) Reasonable fear to believe D was going to hurt her “Who gave you permission 



to film me?” Anger 


3) Charged her immediately and put his hands on something then and there

Ex) Wishnatsky: Door push not enough as unduly sensitive to personal dignity
*False Imprisonment
Requires

1) Act intending to wrongfully confine another within boundaries fixed by actor, such that they’re without a reasonable means of escape, 2) that directly or indirectly results in confinement against someone’s will, and the victim is 3) Conscious of Confinement or, at least, harmed by it if unconscious.


Physical Force, Threats, that would threaten person of ordinary sensitivity, 



Duress, Legal Authority


Moral pressure and threats for the future are not enough

Ex) Lopez v. Winchell’s Donut House


D closes the door behind them and locks the latch, sits next to her, don’t show 



evidence in briefcase


Court did NOT find for FI



moral force to prove innocence not confinement



P was not stopped from leaving or threatened to not leave and could at any 


time



threat of losing job is considered a future threat

Exception: Merchant Immunity if


1) reasonable time to investigate theft so long as there’s 


2) knowledge of attempt to steal goods
*Intentional Infliction of Emotional Distress
Requires 1) an intentional or reckless act, with specific purpose or knew or reasonably should have known, that by 2) extreme and outrageous conduct, such that it offends the generally accepted standards of decency and morality, 3) causes 4) severe emotional distress. The extreme conduct depends on facts of each case including 1) the relationship of the parties, 2) actor abused position of authority, 3) was other person especially vulnerable, and the D reasonably knew of such, 4) the motivation of the actor, and 5) if the conduct was repeated or prolonged.


ordinary insults or indignities are not enough even with intent to cause harm

transportation company or innkeepers especially

Ex) Womack v. Eldridge


D, photographer, brought picture of P into child molestation case involving 



another person, causing mental distress to P



false pretenses got P to pose for picture


Determined to be enough to constitute extreme and outrageous conduct


Should have known emotional distress would result from bringing into case
Defenses to Intentional Torts
1st Amendment
Limits tort actions involving public figures or issues of public concern, 

Speech that is vulgar, offensive, and shocking is not entitled to absolute 




constitutional protection under all circumstances

Ex) Hustler v. Falwell: False statement, that was both intentional and outrageous, that P, a 
public figure sleeps with his mom 


Court found the conduct was protected under the 1st Amend bc P was a public 



figure and there is freedom of speech even in ridiculous and false satire of public 



figures, such as political cartoons



policy reason of importance of contributions to political discourse


Also could not be taken seriously as had disclaimers of ad parody and was 




under fiction and parody in ToC, thus could 

Ex) Snyder v. Phelps: Westboro Baptist Church picketing a dead soldier’s funeral with 


homophobic signs and slogans like “God Hates You” and “Thank God for Dead Soldiers”


Court found statements were protected by 1st Amend even though at the funeral, 



bc though extreme and outrageous was involved with issues of public concern

*The 1st Amendment defense is a limitation on tort actions that involve public figures or matters of public concern. If a tort action involves either one it may be found that D’s speech or conduct is protected and can not be recovered against.
*Consent
Requires

1) plaintiff knowingly and voluntarily consents to an activity 

2) that they have a capacity to consent, 

3) the defendant doesn’t act maliciously or act beyond the scope of intent and 

4) the consent doesn’t violate public policy.


May expressly or impliedly by custom or as a reasonable interpretation of consent 

to limitations on personal autonomy

Ex) Hart v Geisel: Prize fighting boxing match results in death of one of the fighters, the 


decedent sues 


Majority: Does not bar recovery from injuries during mutual combat in anger


Minority: Does bar from injuries during mutual combat in anger, UNLESS shows 



malicious intent to do serious bodily harm or excessive force


Court ruled that because not in anger, neither rule applied and the decedent could 



NOT recover for the injury because the late fighter consented



within the scope, with all knowledge, voluntary
Justification/Excuse
D is able to avoid liability by proving conduct was justifiable or privileged —> NOT wrongful



w/o wrongful behavior or violation of another’s tort right —> no basis for liability

Policy: sometimes can’t rely on the state for protection
A justification for otherwise tortious conduct protects the D from their act by making the conduct not wrongful, thus eliminating the basis for liability.
*Self-Defense
Requires the D to have exercised

1) reasonable force in response to 


proportional to the harm someone was about to receive

2) a reasonable belief another will intentionally cause them harm

Ex) Courvoisier v. Raymond?
Protection of Property
*The general rule is there no privilege to use deadly force to protect property, instead the party must use Reasonable Force that is obvious and non-deadly to the injured party.

Ex) Katko v. Briney: Spring-loaded shotgun hidden from view setup after continuous 


stealing on their abandoned farmhouse, Thief suffered permanent injuries to leg, aimed at 
legs 


Court ruled protection of property can not be done at the expense of human safety 

(crippling or lethal) UNLESS also a threat to justify self-defense



Can’t use traps only to protect property w/o warning
Obligation to Retreat?

Generally a party is not required to retreat or accede to demands unless they can do so in “Complete Safety,” this is difficult to define and rarely helps party asserting the doctrine, but such may be found when a party is far in distance and still attempts to act in self-defense though they may escape without fear of harm.
Necessity
*The general rule is Necessity may be used as a defense when it is a Public necessity, not a private one. A Public Necessity is one that is averting imminent public disaster, while a Private Necessity protects the self, one’s property, or a limited number of third parties. In the case of private necessity one must usually pay for the damages caused as the burden is placed on the party in best position to avoid harm.

extends to trespass on land, but not harm people
Policy Justifications

Corrective Justice, Deters Bad Conduct, Compensate Injured, Best position to avoid 


harm, best able to insure against loss

Ex) Vincent v. Lake Erie: Violent storm through the Great Lakes when ship finishes 


unloading, if it was to sail, would be danger of the ship and people; Lines were reinforced 
instead and damaged the dock in the storm


Court held ship was entitled to leave boat to dock to prevent greater harm; still 



had to pay for damages to the dock as private necessity
Strict Liability
NO Duty or Breach but, MUST prove Actual Causation and Proximate Cause
Policy Reasons

Best position to avoid harm

Corrective Justice


Moral Blame Assignment


Risk taking by 1 party

Deterrence


Loss Avoidance, Risk Spreading, and Cost of Business

Compensation


Best Insurer, Loss not born by Innocent Victim

Court Access and Administration


Proof and Expense
*Unreasonably Dangerous Activity
The Traditional rule for Property Owners to others is there is a duty for unnatural changes made to property that if escaped would likely cause harm.

Ex) Fletcher v. Rylands: D’s reservoir, through no fault of his own, flooded P’s property 


and mining shafts


Court held there is a duty owed to others when a property owner brings property 



that is unnatural and likely to cause harm and it escapes and harms another; Keeps 

property at their peril, if harm automatically liable; water foreseeable harmful


Exchange of personal use for general use of land altogether
*The Modern rule for Strict Liability requires an activity to be abnormally dangerous. This considers factors including whether 1) the activity is not common, 2) the activity is inappropriate for the community, 3) the community value of the activity is outweighed by its danger, 4) the inability to eliminate risk through reasonable care, 5) the existence of high degree of Harm to person, land or personal property, and 6) the likelihood of great harm. Of these factors the 4th is the most important as if the fact-finder determines there was an ability to eliminate risk through the exercise of due care, then the case should be heard in negligence rather than strict liability.

Ex) Indiana Harbor v. American Cyanamid: D’s train car contained flammable, highly 


toxic, carcinogenic and was leaking as the lid on the outlet was broken; Decontamination 


ordered = 981K


Court held the case was NOT one of Strict Liability as mainly #4 —> Reasonable 



Care could have been exercised by both D and P to prevent the risk of the harm, if 

it can be —> NOT strict liability #5: Transportation must be the negligence NOT 



the toxin by itself; #2: can’t avoid going through metro areas completely
*Manufacturing Defects
Are defects that “depart from their intended design even in the exercise of reasonable care.”

In this case there is no burden to prove Duty or Breach but, the P prove Actual Causation and Proximate Cause by evaluating how, when, and where injury occurred to prove cause from defect not other reasons

Even when D exercises ALL Reasonable Care —> Liable
Policy Reasons

Information Disadvantage to P who doesn’t know about product; Consumer Expectations 


for safety

Risk Spreading to manufacturer who can more likely bear the risk and pay for injury

Loss Avoidance and Compensation to the P

Limits of Res ipsa and warranties
**The general rule is there is strict liability for 1) a commercial seller that sells a good that 2) that dangerously departs from its intended design, and 3) causes injury to person or property.


incident type causing injury generally occurs w/ product defect


incident was not solely caused by another reason 



Ex) Escola v. Coca Cola: P, a waitress while transferring Coke bottles from case to fridge, 
had one explode in her hand causing injuries; CONCUR = Ex


Court held res ipsa and Coke couldn’t prove no negligence b/c the bottle 




exploded; concurrence wanted strict liability public policy to place responsibility 



where it can reduce hazards to life the most —> responsibility of manufacturer 





Can we point to the concurrence to show strict liability rule?

Ex) MacPherson: D sold car to dealer —> dealer sold to P, Car suddenly collapsed

one wheel made from defective wood; wheel was bought by outside manufacturer not D

could have been discovered by reasonable inspection (none done)


Court held WAS liable as manufacturers owe a duty of care for reasonably 




foreseeable harm to reasonably foreseeable Ps, including others than the original 



purchaser 


Best position to inspect the good and avoid the harm


Severed relationship in modern society b/w manufacturer and ultimate consumer



harder to bargain for safety and expectations from manufacturer



unequal knowledge about the good

*Design Defects
Are found when a product is made exactly according to specifications, without any manufacturing flaws, yet the design itself may be dangerously defective. Design defects are tested differently depending on if they are obvious or non obvious. An obvious defect is one that involve the ordinary knowledge of a consumer, such as if a car’s brakes do not work or if a car flips after being hit at 2 miles per hour. Alternatively a non obvious defect is one in which the the ordinary consumer does not know how the product may be made safely. 
1) Obvious v. Complex
2)
Obvious —> Ordinary Consumer Test

Complex —> Unreasonable Dangerous Risk? Feasible and Cost of RAD and Adverse 


Consequences to Product and Consumer—> RAD Test
“Obvious Defects"
*The Ordinary Knowledge Test finds that a product is defective when 1) people have "ordinary knowledge" about the product's characteristic 2) product is designed in a way that fails to perform as safely as an ordinary consumer would expect, as it fails to meet safety standards of the "everyday experience of the product's users” 3) when used in intended or reasonably foreseeable manner.

Considers


Product Marketing constructing the consumer expectations

Ex) Barker v. Lull Engineering Co: Forklift not outfitted with outriggers to prevent 


overturning on a slope it does such 


Court reversed defense judgement stating to analyze it that product is how it is 



intended to be used in the intended or a reasonably foreseeable manner, then 



analyzed w/ ordinary consumer test
“Non-obvious Defects”: when ordinary consumer does not know how safe product can be made
*Non-obvious defects use the Risk Utility Analysis Test which analyzes whether the benefits of the design outweigh the risk of danger "inherent in the design.” This considers the 1) probability and gravity of danger, and if the risk of danger inherent in the design outweighs the benefits of the design, 2) the feasibility and cost of a safer reasonable alternative design (RAD), and 3) the adverse consequences to the product and consumer from requiring alternative design. In showing there is a RAD 5 factors must be assessed including cost, product longevity, maintenance and repair, aesthetics, and the range of consumer choice.

Ex) Soule v. Gen Motors: P got into car crash where Camaro’s wheel collapsed rearward 


and inward fracturing P’s feet; Asserted Design Defect


Court held the D was strictly liable for design defect by the risk utility analysis; 



jury was given expert testimony for complex inner workings of the car and 



determined D to be liable; not appropriate for ordinary consumer test as 




predicated on the precise workings and placement of several obscure components 



in the front of a Camaro and difficult trade-offs between safety and performance

Requires P show D could have used a Reasonably Alternative Design (RAD)


Must Prove RAD would have reduced foreseeable risk of harm, considers



Cost



Product Longevity



Maintenance and Repair



Aesthetics



Range of Consumer Choice
“Crashworthiness” Doctrine: Manufacturer liable when 

1) although defect did not cause accident

2) caused or enhanced the injuries


show alleged defective product is unreasonably dangerous


open and obvious dangers NOT a defense

Duty to provide reasonable, cost-effective safety in the foreseeable use of the product

Ex) Camacho v. Honda: P bought a motorcycle w/o crash bars around legs, crashed and 


injured legs, expert testimony said injuries reduced or avoided w/ crash bars


Court held case should not be dismissed for obvious and open dangers to 




consumer and collisions are foreseeable, frequent, and expected result of use and 



must be determined to be safe for when there is a crash
Failure to Warn of Risks w/ Products
Policy Reasons

Corrective Justice

Compensation

Deterrence

Access to Courts
*When analyzing if there is strict liability for a failure to warn the first question is 1) are the warnings required? If so, then the question is if the warning was adequate? The general rule is a seller is required to warn against 1) latent dangers resulting from 2) foreseeable uses of the product 3) of which the manufacturer knew or should have known about through reasonable testing. This considers if the information was within the scientific community to know of the risk and reasonably be warned about.
If the warning is required than the adequacy of the warning requires there is sufficient 1) reach to the people likely to use the product, 2) scope of the danger, as in the type of harm that may occur 3) seriousness, the degree of the harm and 4) graphic power, how the warning is presented using bold fonts, colors, and images.
1) Are the Warnings Required?
General rule: Seller is required to warn against
1) latent dangers resulting from 
2) foreseeable uses of product (even unintended uses SO long as foreseeable use)
3) of which it knew or should have known
Obvious Risk —> NOT Required

Ex) Flat bed truck w/o Seatbelt and Alcohol
Manufacturer is required to give warning against a danger if has knowledge or by the application of reasonable skill and foresight should have knowledge of the danger

Ex) Vassallo: Silicone gel breast implants negligently designed and w/ alleged inadequate 
warning


Court held manufacture must use reasonable testing prior to marketing to discover 

risks —> liable for what reasonable testing would reveal
Many may require to warn consumers about new risks after sale

1) know or reasonably know risk

2) can ID users who don’t know risk

3) can communicate risk

4) burden of post-sale warning considering risk
2) What makes a Warning Adequate?
General Rule: Reasonable warning must have adequate


1) Reach: to persons likely to use product


2) Scope of the Danger: Type of injuries one can expect


3) Seriousness: extent, seriousness, and consequences of harm from foreseeable 



misuse


4) Graphic Power: Physical aspects and means to convey warning (caps, graphics)

Ex) Hood v. Ryobi: P took off guard of a saw that had warning “DANGER DO NOT 


REMOVE ANY GUARD, USE W/O WILL RESULT IN SERIOUS INJURY”; Saw flies 


off and injures P


Court held D was NOT liable as the warning was adequate reach to people 



foreseeably using the product, “serious injury”  from removing guard, all caps

Limits of Warning Instructions: Physical Space, Language, Information Economics


Too much = won’t read, Too technical = won’t understand
*The majority rule follows the Learned Intermediary rule which holds that a manufacturer owes no duty to the ultimate consumer if the manufacturer adequately informed a physician of the danger of prescribed drug.

Exceptions: Mass Immunizations and Regulation requires warning
Policy Reasons:

For:

Best Position to Warn the ultimate consumer


Trusted relationship b/w Dr and Patient


Filter of correct and relevant Information


Dr selects drugs

Against:

Major advertising directly to consumers

Medical Practice as shared undertaking

Relationship b/w Dr and Consumer is weak now
Minority: abandons Learned Intermediary Doctrines for against policy reasons above

Ex) State v. Karl: P prescribed drug by Dr, manufactured by Janssen; Died on the 



3rd day of taking drug


Court abandoned LI Test bc of the changed relationship b/w Dr and patient in 



modern times; Public Policy: involves health, benefit outweighs costs in warning 



directly to consumer, great amounts of ads
Defenses to Strict Liability
Comparative Fault:

1) Unintentional Failure to take

2) Reasonable Care w/ respect to oneself
negligent P’s recovery depends on how serious P’s negligence was compared to the D’s

Pure: 90% at fault —> recovers 10% of damages (around 12)


D hurt in same accident could recover 90% of damages from P

Modified (the rest split)


1: P could recover like the Pure system but only if “not as great as" D’s 




negligence 


2: Same but “no greater than” D’s negligence

Exception: P failed to discover the defect
*The general rule is that a consumer has no duty to discover or guard against a product defect, but a consumer’s conduct, other than failure to discover or guard against a product defect, is subject to comparative responsibility. Comparative Responsibility is found when there is 1) an unintentional failure to take 2) reasonable care with respect to themselves.

Ex) Sanchez v. Gen Motors: P’s decedent parked car in b/w Park and Reverse and slipped 
from neutral into a reverse, rolled truck into him cutting a major artery until he bled out


Court held D could reduce damages bc of P’s comparative negligence as he could 



have used the Parking break, assured it was in parkland he had read manual 



stating to do such 
Assumption of Risk
Express and Implied:

D can claim P assumed the risk of a dangerous defect when


knows product has a defect 


voluntarily uses it anyway

Courts hesitant to allow D to write Ks to get out of all liability 

Substantial Modification of Product
*The general rule is when a 3rd party’s modification makes a safe product unsafe, the manufacturer is relieved of liability. Exceptions include 1) when there are foreseeable alterations because there is no other way to use the product as intended, 2) the product is purposefully designed products to be altered in a particularly unsafe way, or 3) there was a failure to warn against certain foreseeable alterations.

Ex) Jones v. Ryobi: P injured hand using printing press w/ guard and interlock switch that 
shut off press if guard was opened removed by employer, could not be used w/o streaking 
image of press w/o removing guard


Court held manufacturer NOT liable as there were substantial modifications that 



made the product unsafe; employer not directed or instructed to remove the guard 


Was not removed by manufacturer; Not shown that the press was unreasonably 



dangerous when used in same condition it was sold in


Ex) Liriano: 17 year old was employed in the meat dept. at a Super


lost hand and forearm when caught in a meat grinder; safety guard was removed 



no warning



Court held manufacturer liability can exist under a failure to warn theory 




in cases in which the substantial mod defense might otherwise preclude a 




design defect claim; Knew guard was typically removed



P not expected to know 17, immigrant, not told of warning, new employee
Policy Reasons

little control a product designer has over new changes to a product after it is sold
Duty
Negligence: Failure to use ordinary or reasonable care
1) Misfeasance v. Nonfeasance
General Rule: Absent some special exception or relationship, tort law punishes misfeasance, NOT nonfeasance
Misfeasance: party through conduct exposes another to increased risk of harm

Conduct performed that causes the harm; D did something that created risk of harm
Nonfeasance: party passively observes harm to another and fails to act, in any degree to reduce the harm

Ex) Harper v. Herman: ship owner takes guests to shallow swimming spot, guest dives 


into 2-3 feet of water and rendered a quadriplegic


Court found nonfeasance and shipowner was not liable as he had no duty 




to warn of the shallow water b/c no special relationship
*A duty of care requires misfeasance, conduct which exposes the plaintiff (P) to increased risks of harm, or a special relationship in the case of nonfeasance, where the defendant (D) passively observes as there is a risk of harm to another and makes no attempt to reduce the risk to the person.
2) Special Relationships
Custody: parties owe a duty as a person who has custody of another person under circumstances 
in which that other person is deprived of normal opportunities of self-protection
Voluntary Undertaking: where a person voluntarily takes charge of someone who is helpless the person then MUST


1) take Reasonable Care of the person they’ve taken charge of, AND 


2) not leave victim in Worse Condition


3) Applies when the victim Relies on promise to help

Ex) Farwell v. Keaton: 2 friends follow 2 girls to a drive in restaurant and are confronted 


by 6 guys who beat up one. The other finds his friend under his car badly beaten, drives 


him around, and leaves him in his grandparents driveway unconscious and unresponsive, 


tells no one.


Friend who left him was found liable b/c he BEGAN to take care of his friend and 

in doing so DID NOT ACT as a Reasonable Person would to keep him safe and 



created an arguably Worse Condition
Special relationship b/w Defendant and the Perpetrator?
General Rule: There is no duty to prevent others from causing foreseeable harm to 3rd parties, absent a special relationship.

- Negligent Representation: misrepresentation of perp impacts physical safety of others


1) negligently provides false info that


2) when reasonably relied on


3) gives rise to physical harm to 3rd parties


4) that actor reasonably expects that 3rd party to be in peril


Ex) Randi W v. Muroc: 13 yr old P sues 4 school districts for affirmative 




references for sexually harassing teacher; Half-truths in not representing sexual 



misconduct, positive assertions of character: great w/ students, “without 




reservations”



Court ruled School Districts were liable because very likely harm to occur; 


misrepresentations (above), physical harm to foreseeable victim

- Takes Charge of Perp: MUST exercise reasonable care to prevent harm (warn potential 


victim) when


1) Take charge: close or dependent relationship b/w D and perp


2) Reasonably know: past misconduct? how well they should know perp because 



of their relationship


3) Known 3rd Party: Exactly who will be harmed vs. general idea


Policy Grounds



Foreseeable



Certainty of harm to P / Closeness of Connection



Moral blame



Prevention of future harm



Burden on D and Community of Duty



Availability, Cost, and prevalence of insurance


Ex) Tarasoff: D, therapist of murderer, places perp in holding as believes he is 



going to kill P, but is released and kills P



Court holds therapy is taking charge, although difficult to predict and 




often wrong, price of broken confidentiality is worth potential to save lives



Liable as didn’t warn victim, reasonably knew danger (warned cops), 




knew potential victim


- Negligent Entrustment


1) Anyone who directly or indirectly supplies property for use of another AND


2) knows or has reason to know property will be used in way that creates an 



unreasonable risk of harm to another


Ex) Vince v. Wilson: D gave money for car to grandnephew who failed driving 



test several times, also knew of alcohol and drug abuse, nephew hit someone



D was found liable as knew or should’ve known risk AND



indirectly supplied by money property for use
3rd Party Crime on Landowner’s Property

General Rule: no duty to protect from crime by 3rd person, ONLY when it is reasonably 


foreseeable to owner of a business

Reasonably Foreseeable Test: considers


Number: Frequency



Lack of incidents won’t preclude if owner knew/should’ve known


Nature: Type of prior crime, Is it comparable to crime here?



Minor crimes could be evidence to future major crimes, BUT not same


Location: On owner’s property vs. outside of it


Ex) Posecai v. Wal-Mart: P robbed in Sam’s parking lot from gunmen underneath 



her car, area around had high crime, but only 1 previous instance of comparable 



crime in lot



Court ruled there was a low risk of crime in the lot against the burden of 




higher security —> thus not liable as not reasonably foreseeable
Commercial vs. Social Hosts to 3rd Parties

Commercial: may be held as having a duty of care to 3rd parties from those they host


Experts/Greater supervision


Discrete class of people, and 


Finances

Social: will not be held liable generally


lacks expertise, cohesion, and money


Ex) Reynolds v. Hicks: D’s wedding day served alcohol to a minor, minor 




hit someone else while driving later



no way to predict how to take care or how they will take care



lacks expertise to recognize drunks, cohesion to organize against issues, 




money to prevent issues
Property Owner to Guests
Traditional: concerns

1) Status: entrant status, which is dependent on the entrant’s permission to be on the 


property, the material benefit to owner from entrant, and whether property is open to 


general public


Trespasser: everyone until given permission to enter (implied or explicit)



generally no duty of care, only from




known, concealed hazards willfully or wantonly left on property



Exception: Children trespassers, when




1) likely to trespass, 2) the owner knows or should know there is 





an unreasonable risk of harm or death 3) the child would not 





recognize the risk 4) the burden of eliminating the danger is slight 





and 5) the owner fails to exercise reasonable care of a prudent 





property owner.


Licensee: all with permission until possessor of land has an interest in the visit 



such that the visitor has reason to believe the premises have been made safe to 



receive him



duty of care from




known and non-obvious hazards on the property





Visitor can’t discover and does not know/reasonably 






know danger




known or reasonably knowable activities on property


Business Guest: permission and reason to believe premises are safe; material 



benefit to possessor or invitation to the general public (Public invitee)



duty of care from




both known or reasonable known hazards on the property, whether 





obvious or not

2) the foreseeability of the harm (Actual or Constructive Notice) AND

3) obviousness of danger to the victim.

Ex) Carter v Kinney: Bible study for church hosted at house, D shoveled snow the night 


before, then P slipped the next morning on ice breaking his leg


Found D was not liable to licensee —> Found as licensee and as no material 



benefit and not to the public, only to church —> not liable for unknown dangers
*The traditional property owners test assesses the 1) status of the entrant then establishes the 2) foreseeability of the harm and 3) obviousness of the danger to the P. To trespassers there is a duty owed against nonobvious dangers on the property left willfully or wantonly there. To licensees there is a duty for non obvious and known dangers. To business guests there is a duty for both obvious and non obvious dangers on the property to which the owner knows or upon reasonable inspection can discover. 
*Modern (Property Owner): The slight majority rule is the modern Totality of the Circumstances test which states that owners owe reasonable care in the maintenance of premises for the protection of lawful entrants. This considers the 1) foreseeability of harm, 2) purpose the entrant entered for 3) time, manner, and circumstances entrant entered under 4) use of premises, or expected use 5) reasonableness of inspection, repair, or warning 6) opportunity and ease of repair or correction or warning and 7) burden on landowner or community.

Balancing Test Ex) Heins v. Webster County: P went to hospital either for social 



visit w/ daughter or for job as Santa, slipped on ice and snow at main entrance 


Abolished traditional distinction b/w invitee and licensee
Gov’t Entities: duty requires court to waive the immunity afforded to them by specific laws; 

then still must fulfill duty, breach, causation, and damages

Immunity is removed when Gov’t performing

1) Traditionally Private Duties, rather than Governmental


Private: Transit Systems or Hospitals


Services as well: Highways, Public Buildings

2) Ministerial, rather than Discretionary decisions using reasoned judgement in conduct


conduct requiring adherence to a governing rule with a compulsory result


EX) Lauer v. City of NY: Med examiner incorrectly ID the death of 3 yr old as 



homicide —> 17 moths later paper expose, the autopsy revised and investigation 



into father stopped 



though ministerial duty, not to father —> not liable

3) Duty to the particular P, rather than the public at large

General Rule: there is no tort duty to provide police protection, but exceptions for 
“special relationship” when


Cuffy Test



1) promised or acted on affirmative duty on behalf of injured party



2) knowing the harm would result



3) after direct contact w/ the P



4) inducing the P to justifiably rely on governmental action

Considers policy decisions about


Public Fisc: use of public taxes 


Policymaking: whether courts should establish standards thought to be controlled 



by legislature or other government entities instead (Separation of Powers)


Social Impacts: Chilling effect on gov’t actor’s decisions 


Flood of Cases for any Failure to Protect
3) Policy Reasons
*Public Policy reasons to impose or negate a duty include 1) foreseeability of the harm, 2) who’s in the best position to avoid the harm, 3) what is the closeness of relationship between the P and the D, and 4) will this lead to limitless liability?


Prevention of future harm


Burden on D and Community of Duty


Availability, Cost, and prevalence of insurance

Courts may articulate bright line rules applicable to general classes of cases


Ex) Strauss v. Belle Realty: P argued Con Edison had a duty to its customers 



(privity of K) to keep the lights on, as while there was a blackout P fell down 



stairs in a building owned by Belle Realty (not in their apartment)



Court ruled Con Ed only has to compensate those in their own home, not 




the apartment complex; Protect D from limitless liability as they’re 




responsible for millions in NY and can’t control where influence goes
Duties for Particular Harms
Pure Emotional Harm: General Rule of no independent tort of NIED
*The general rule in terms of pure emotional harm is there is no independent tort for NIED. Exceptions include a near miss situation that analyzes the zone of danger and a bystander relative case with serious or deathly injury.
Policy Reasons: Proof, Fair Compensation, Controllable Liability, Directness of Relationship 



Foreseeability/Best Position to Avoid Harm
Toxic Exposure:

Common law doesn’t support P who does not suffer a disease to recover for NIED 

Rare Exception: only if P is “more likely than not” to develop disease

Policy Reasons For


Trivial Claims, False Positives, Unpredictable Liability






Limiting personal invasions against socially valuable interests

Against


Recognizing lack of difference b/w emotional and physical trauma

Ex) Metro North v. Buckley: P worked for D and was exposed to asbestos for 1 hr each 


working day for 3 years; discovered the issues of asbestos and feared he would develop 


cancer, periodic medical checkups for cancer and asbestosis —> no evidence of disease


Court ruled P could NOT recover as there was no physical real and evidenced 



damage against P, physical contact of toxin to lungs not enough
Near Miss:

Majority: Zone of Danger: Risk of physical injury to P w/o actual physical hit


1) Negligent Act


2) Immediate Fear of Personal Injury


3) Causes Fright


4) Resulting in the manifestation of a physical injury.



so long as injury is just as significant as if actually hit


Policy Reasons



Medical Profession can solve difficulty of proof problems



Changing notions of physical and personal injury



No evidence would lead to excessive litigation


Ex) Falzone v. Busch: Wife was nearly hit by D’s car as she was seated in a car 



parked close to where husband was struck by the D —> became ill from the shock


hospitalized



Ruled could recover where physical injury results from wrongfully caused 




emotional stress, notwithstanding the absence of any physical impact at 




the time of mental shock
Bystander Relatives:

Majority: NIED for Relatives


1) Family Relative / Intimate Dependent


2) Contemporaneous Witness


3) Physically close to the event


4) Death or substantial physical injury 


Policy



Emotional Tranquility, Controllable Liability


Ex) Portee v. Jaffee: Mother witnesses son’s slow and gruesome death, though is 



not in danger herself —> depressed and self-destructive



Court ruled she can as they adjusted the rule for the case to limited to 




close family relatives who witness death or substantial injury of their 




loved one in real time and space.


Ex) Johnson v. Jamaica: Mother is discharged after giving birth and hospital has 



sole custody of baby who is abducted during a bomb threat. Gone for 4.5 months



Court held parents are not entitled to relief because it was not a direct 




harm against them (only to the baby) and possibility for relief is available 




still to the baby —> prioritizing limiting liability

NY: Zone of Danger test
NIED Special cases involving Death (dead bodies)

Minority: Negligent Conduct Especially Likely to Cause Serious Emotional Harm


Rule: Reasonably foreseeable that mental distress would result to the the 




ordinarily sensitive person?



relies on trial to weed out fraud and unduly burdensome liability 


Ex) Gammon: Son mourning the death of his father was sent a severed leg of 



someone else, thinking it to be his father’s personal effects, nightmares, Emily 



relationship deteriorated, no medical evidence



Court ruled there was liability because it was reasonably foreseeable that 




mental distress would result to the ordinarily sensitive person; exceptional 




vulnerability of a mourning son
Loss of Consortium

Majority: Substantial Injury or Death to Spouse or Child

Minority: Allows children to sue for parent’s death
Pure Economic Loss
*The general rule is there is no recovery from purely economic loss under tort law and damages are limited to physical harms such as personal injury or property damage.

For: D avoids liability from costs they incurred

Against: lacks geographic, personal, or social limit; overwhelming recovery for above

Some federal statutes allow recovery for Oil Spills and “lost profits”

Ex) 532 Madison Ave: building in midtown Manhattan partially collapses, 15 blocks of 


commercial real estate closed for 2 weeks


Court held businesses could NOT recover as there was no property damage; 



prevents limitless liability that arbitrarily decides requisite proximity
Statements causing Economic Loss

Restatement (Second) 552: D has a duty to 3rd parties for economic losses when


1) Knows statement will be used for particular purpose


2) knows there will be reliance on the info by 



a group of persons he intends to benefit OR



a group he knows will benefit from or be influenced by the information




particular person OR distinct class of persons 




NOT unlimited and undefined group who may rely in the future


3) Fails to exercise reasonable care in obtaining or communicating the info

Policy Reasons


Limiting liability from limitless class receiving info beyond their control

Ex) Nycal Corp. v. KPMG: D made false statements in an audit of company Gulf —> 


went bankrupt, P relied on information to invest in the company and lost money


Court held D was NOT liable b/c P was unknown at time of publishing, D did not 



know they were influencing P’s transaction, and D did not know particular use of 



the audit report

Minority: NY “Near Privity” Rule


ALSO requires causal link b/w D statements and P
Public Policy reasons to impose or negate a duty include 1) foreseeability of the harm, 2) who’s in the best position to avoid the harm, 3) what is the closeness of relationship between the P and the D, and 4) will this lead to limitless liability?
Breach
Failure to satisfy a Standard of Care
Reasonable Person Standard: Underlying standard for all possible Analyses

Reasonable Care which persons of ordinary prudence would use to avoid injury

Accounts for


Foreseeability



Ex) Adams v. Bullock: Trolley line road is crossed by a bridge where 




children tend to play, an 8 year old was swinging a wire, hit a trolley wire 




and killed him —> NOT foreseeable



Court held trolley exercised all reasonable precautions as was placed 




where no one could reach it (only something outside normal provisions 




could make it dangerous)



Ex) Braun case: 3 year wire installation was not inspected, 15 years later a 


building was built where common to move wire to cross roof, carpenter 




shocked —> Foreseeable



Court found negligence as was not repaired nor inspected in 15 years



In reasonable care and foresight should’ve taken precautions as was in the 




city and not unforeseeable that a building would be built there.


Custom


Needless Risk?


Preventable Injury?


Alternative Methods

Exceptions


Common Carriers and Experts: “exercise of the utmost care, so far as human skill 



and foresight can go”


Children and Physically Disabled: may be more lenient UNLESS Adult Activity 
Risk-Utility Analysis: Breach exists when Burden of precautions (B) < Probability of harm (P) and Gravity of Harm (L) (B<PL)

Ex) US v. Carroll Towing: In causing P’s boat to sink, D argued damages should 



be lowered because if P’s bargee the boat would have likely been saved


1) probability the vessel will break away, or other issues (busy season)




2) gravity of the resulting injuries, if it does (high issue, many close ships)


3) burden of adequate precautions (bargee being on ship = prevented)


Court held B < P; Burden of bargee presence and was  away for 21 hours

Limits


Values economy over safety, business would pay tort than fix problem



Information and estimates aren’t perfect



Fails to account for custom or moral considerations



B,P, and L are not easily quantifiable, especially in personal injury cases
*The risk utility analysis for breach holds that breach exists when the probability of harm and degree of harm is greater than the burden of precautions against the harm.
Custom: Customary practices, in the industry or otherwise may provide evidence of standard of care; NOT Conclusive, acts as persuasion

Establish a custom using expert testimony, admissions of the D, data on which 



professional and govt systems are based, evidence of what the local business 



industry is doing or not doing


Did D act reasonably in adherence to custom or not?
*Custom takes into account the customary practices of the industry that provides insight into whether the D adhered to an applicable standard of care. Custom is to be taken as persuasion and is not considered conclusive for establishing breach. There are three questions to address when establishing custom, is the custom 1) applicable 2) does it protect against the particular harm suffered by the P, and 3) how persuasive is it to the jury? This assesses factors including foreseeability, locality, expertise and experience, and feasibility.

3 Questions to Address 


1) Applicable


2) Protect against particular harm vs. unrelated reason


3) How Persuasive for Jury?

Ex) Trimarco v. Klein: P fell through an actual glass door (1976) and was badly 



injured when shower doors have been replaced with tempered glass since1950s


Court ruled with the testimony, local business industry’s actions, and D’s 




own admissions it was unreasonable for the D to not comply with custom 




and change the shower doors

Justifies using Custom as evidence of Breach


Expertise and Experience


Foreseeable


Feasibility 


Encourage Internal Safe Norms

Against using Custom


Could not reflect the full costs of potential harm on society


Discourage innovation


Market Failures
Violation of Statutes or Regulations
*When assessing whether the violation of a statute is enough to establish breach the first question addresses the purpose of the statute and if it is designed to protect the P’s particular class of people to which they belong, or the particular harm that P suffered. The second question is whether the D was excused in their violation of the statute because of incapacity, an exercise of reasonable care to comply, lack of knowledge or notice, or that compliance creates a greater risk of harm.

1) What is the purpose of the statute? Who is it to protect?


Negligent when purpose of the statue is designed to protect 



that particular class of people or interest OR



that particular harm or a hazard that results in harm

2) Even if prohibits activities alleged, is there an excuse?


Jury determines if conduct should be excused by



Incapacity



Reasonable care to comply



Lack of knowledge or notice



Compliance actually creates greater risk of harm

Unexcused —> Jury determines whether statute was violated


Compliance w/ Law as a Defense



Evidence, but not conclusive



Favor: Expertise, uniformity, cost, and legitimacy



Disfavor: Info, Regulatory Lapses, Democratic Principles of Court Access

Ex) Martin v. Herzog: P violates new headlight statute by not having headlights 



on his carriage 


Found as negligent per se b/c not following the law that makes sure people are not 

hit was enacted for this particular harm and particular people



Not following the law thus shows a lack of standard due diligence

Ex) Tedla v. Ellman: P violates traditional pedestrian-safety statute by walking on right 


side of street w/o sidewalk because on coming traffic was very busy, was hit


Not found as negligent per se because greater risk in compliance with the statute 



as was a very busy oncoming traffic and other side had far less cars (Excused)
Res Ipsa Loquitur —> Shifts burden of proof for breach from the P to D, thus showing breach.

1) Injuries that would not have occurred absent negligence

2) caused by agency in exclusive control of D


lowered when D is in better position to gather info or avoid harm


Policy Reasons even when not in EXCLUSIVE control



encourages monitoring, compensation, and that their in the best position 




for info

3) not caused by P


such that entitled to assumption that D was negligent
*Res Ipsa Loquitur (RIL) establishes breach by the D and shifts the burden of proof from the P to the D to establish they adhered to the standard of care. It requires that 1) the injuries would not have occurred absent negligence 2) it was caused by agency in the complete control of the D and 3) the P did not cause their own harm. The requirement of complete control is also lowered given public policy when the D is in the better position to gather information or avoid harm.

Ex) Byrne v. Boadle: A barrel dropped out of D’s warehouse and landed on P while he 


was walking on the road next to it


D’s duty for barrels to not fall from their warehouse and injure people


P here is not bound to show that it couldn’t fall without negligence



barrel falling —> negligence in itself

Ex) McDougald v. Perry: P driving behind tractor-trailer whose spare tire fell off and was 
run over by D and hit P’s windshield; though inspected before, chain securing spare was 


older


1) not something that would occur but for the failure to exercise reasonable care


2) D was in sole control of the tire 


3) not caused by P 

Ex) Ybarra v. Spangard: P had surgery for appendicitis, while unconscious was placed in 


a bad position that eventually caused paralysis and atrophy in his shoulder


Court found even though P could not blame a particular D for their 
negligence 



could still sue anyone who had control of his body while unconscious could be 



brought into court
Shown by Direct or Circumstantial Evidence: Testimonial, physical, or documentary evidence may prove, directly or indirectly, material facts, like actual or constructive knowledge

Direct: witness, physical evidence, documentary evidence of facts

Circumstantial: facts that support an inference of another fact 


Ex) Negri v. Stop and Shop: P slipped on dirty baby food jars and was injured, no 



one heard crashes for at least 15-20 min., aisle wasn’t cleaned/inspected for 50 



Court ruled was sufficient Circumstantial Evidence for negligence for jury 


to find possible negligence by D


Ex) Gordon v. American Museum: P slipped and fell on piece of paper on steps of 

museum, was not dirty, wasn’t a lot of papers around, nothing showing awareness 



of paper by P or D, other papers not constructive notice 



Court held it was not enough to show D, museum’s liability
Judge or Jury Deciding Negligence
Judge: Matters of pure law

P is entitled to Summary Judgement as to liability only in cases in which 


there is no conflict at all the evidence AND


D’s conduct fell far below any permissible standard of care

Benefits:


Clear and consistent, Institutional competence and administrative difficulties, 



Promotes valuable social conduct, Deference to another branch of govt.

Ex) Goodman: P going around 10-12 mph, slowed down at RR to 5-6, couldn’t see train 


as was obstructed by houses


Court decides the case to limit what the law is in the situation



to stop, look, and listen, when crossing RR tracks



even get out of the car if one can’t see to see possible train



did not follow the standard of due care expected by the situation (18 ft. Of 




visible sight and didn’t look)


When dealing with a standard of conduct, and when the standard is clear, it should 

be laid down once for all by the Courts



derived from daily experience —> with experience judge gains such
Jury: Matters of Fact

Benefits:


Discretion, Institutional Competence, Access to Courts, Democratic Principles

Ex) Pokora: P was driving on a switch track with people behind him and couldn’t see b/c 


it was blocking the view from the main track, the space between the two tracks was 8 


feet, w/o view of main train track was hit


Court decided Jury should decide b/c details and facts of case are not obvious 



since there was little P could’ve done



Here victim couldn’t stop and check



extraordinary situations can’t use normal standard

Ex) Andrews: Passenger struck by luggage from an overhead compartment after flight, P 


claimed D could’ve installed netting as others have


Court ruled matter for the jury, as heightened standards for common carriers


Jury can find D did not meet the standard by not preventing the injury as others 



have using not costly measures.
Causation
Did the breach cause the harm?
Cause-in-Fact (Single D)
“But-for” causation: something is necessary to produce a particular result
Substantial Factor Test: Multiple Sufficient Causes of the result

If event was Material to producing the harm; reasonable person would consider factor to 


have contributed to harm


Jury question that assesses the reliable and relevant evidence 
Scientific Evidence to prove Substantial Factor: requires “reliable and relevant” expert testimony
*In proving a but-for causation, that something is necessary to produce a particular result, or a substantial factor, in which multiple sufficient causes are possible, but the event was material to producing the result and contributing to the harm, the rule is there must be sufficient general and specific causation. General Causation shows the agent is generally capable of causing the harm P experienced. Specific Causation is the evidence that an agent specifically caused harm to the P.
When assessing these types of causation there are 7 factors to keep in mind, 1) if there’s a temporal relationship between exposure to the agent and the onset of illness, 2) the strength of the association between exposure and disease, 3) if there’s a relationship between the dose given and the response 4) if the results can be replicated in others, 5) is the association consistent with existing knowledge about the agent or the illness, 6) possible alternative explanations, and 7) the effect of stopping exposure to product.

Policy Considerations:


Rejection of Alternative explanations (Stubbs)


Violation of FDA Regulations —> constituting cause (Zuchowicz)


Difference b/w legal proof of cause and scientific proof of cause

Ex) Stubbs: Water system for drinking contaminated by firefighting water in Oct., P had 


typhoid fever in Sept., Water from job was roily and unusual, science showed increase in 


solids in the water and 20-30 as much chlorine; only drank water from city, high cases of 


others w/ typhoid


Court ruled water company was liable as even w/ 2 possible causes evidence 



showed w/ reasonable certainty the direct cause of the typhoid fever was D’s 



water. Drinking contaminated water generally caused typhoid and specifically 



caused as he drank it water from his work w/in the contaminated locality daily.

Ex) Zuchowicz: D instructed P’s decedent to take double the max dosage of drug for 1 


month, 4 months later contracted primary pulmonary hypertension (rare and fatal 



disease); Experts believed OD caused the disease, did not rule out other causes, did 


exclude secondary causes, progression and time matched


Court ruled the overdose was a substantial factor of P’s disease, dosage amounts 



are there to prevent risk of harm; greater dose —> greater risk; negligent act 



constituted substantial factor
Cause-in-Fact (Multiple D) —> Loss Allocation NOT Proof

Multiple Ds have acted, in concert (that is, conspiratorially) or concurrently, to produce a 


single indistinguishable harm

Policy Concerns:


Compensation for innocent P when D insolvent or difficult to prove causation 



based on the evidence but both D committed a wrong


Accountability for negligent conduct


Fair allocation of blame 
*Joint and Several Liability is a loss allocation method where the P can sue one of many D for all the damages they suffered when 1) two or more actors act either in concert or concurrently 2) to produce a single injury.

1/3 States: Only apply to D that are more than 50% at fault

CA: ONLY to economic damages

1/3 States: Abandoned and can only sue for percentage of fault to each D
Policy Concerns guiding Exceptions (to P proving D’s conduct was a cause-in-fact of their injury) below

Compensation for innocent P when D insolvent or difficult to prove causation based on 


the evidence but both D committed a wrong
*Doctrine of Alternative Liability applies when multiple D (2-3 usually) 1) act negligently 2) producing a single indistinguishable harm to P,  thus both may be held liable for the resulting injury even if only 1 D could be actually responsible for the harm. The Ds must then prove that another was more likely than not the cause of the injury. 


If can’t: J&S Liability —> can sue one for 100% of damages



Abandoned J&S —> can sue both for 50% of damages


Policy: Limited number of wrongdoers, proof problems, unfair to impose burden 



of loss on innocent P, Deterrence of negligent conduct

Ex) Summers v. Tice: 2 hunters negligently shoot one man in the eye with the same gun 


and bullet type.


Court ruled they were both liable if they could not prove it was not their shot to 



not exonerate both from liability although they both were negligent and injury 



resulted from such negligence brought about by the situation they created
*Market Share Liability, where the P may recover from multiple D jointly or severally even when they can’t ID the D that caused the harm, applies when Ds 1) participate in the same market and 2) produce a generic (fungible) product, thus the P may then recover in proportion to D’s share of the marketplace.

Policy Reasons:


Compensation of innocent P, even when they can’t ID the D causing harm


Product raises difficult problems of proof



latency b/w exposure and harm, generic nature of product (chemically 




indistinguishable from one another), parallel conduct by Ds


D is in best position to avoid the harm


Broader goal of deterrence is served by MSL

Ex) Eli Lilly v. Hymowitz: DES drug taken by pregnant mothers shown to cause cervical 


and vaginal cancer in children; Marketed heavily by over 300 manufacturers, generic 


drug that was difficult to prove which manufacturer it was from


Court held D were liable and had to pay damages matching their market share 



liability unless they could prove P did not take their drug (CA) and would pay 



even if they could prove they did not take it (NY)
Proximate Cause (Legal Causation)
Is there sufficient connection b/w D’s conduct and the P’s harm? 
*Proximate cause is the legal limit on the innumerable consequences of a negligent act. It considers the foreseeability of D’s conduct in causing P’s harm assessing the distances in time and space, indirectness of the harm, remoteness of the harm and intervening causes.Liability is then limited to the harms that result from the risks that made the actor’s conduct tortious. To disprove proximate cause there must be either 1) an unforeseeable type of harm 2) a superseding event that is not within the risks created by the D’s conduct, or 3) an unforeseeable P given D’s conduct.

Unforeseeable Harm: P’s injury beyond the type of harm expected from D’s conduct


vs. Unusual Manner or more serious than expected (Liable)


Ex) Benn v. Thomas: D crashed their car into P’s decedent’s car, 6 week later 



suffered a heart attack brought on by the crash (Unexpected Degree)



Court held D was liable because although more severe than crash 





warranted heart attack is a foreseeable type of harm to befall a car crash 




victim; “Eggshell P” when a P is harmed take the P as you found them


Ex) Suicide (Unexpected Degree): D’s negligence has severely injured a person 



who later commits suicide



Irresistible Impulse: causing D to take their life


Ex) Emotional Distress (Unexpected Degree)



Harm must be such that it would cause distress in the ordinarily sensitive 




person 


Ex) Polemis: Wooden board negligently placed falls into hold of a ship and 



explodes (Unusual Manner)



Court held there was proximate cause even though the type of harm was 




unforeseeable because the resulting spark was a direct and natural 





consequence of the falling plank


Ex) Wagon Mound: Oil spill from a boat gets onto the wharf and on the water 



below P’s wharf, 3 days later is lit on fire and burns down wharf by P’s actions 



(Unexpected Type)



Court held there was NOT proximate cause b/c the fire was an 





unforeseeable consequence of the oil spill, as D did not know and could 




not reasonably know that oil could burn on water

Superseding Event: Did a 3rd person’s intervening act cause the harm?


vs. W/in the scope of risks D created (Liable)


Ex) Doe v. Manheimer: P sued D, property owner, for having unwieldy 6ft tall 



bushes that blocked sight from the street enabling her rape in that location



Court held the D was not liable as the perpetrator’s conduct was the 




intervening cause of P’s harm and was not a reasonably foreseeable result 




of the untrimmed bushes; Previous Crime alleged was not comparable to 




crime here


Ex) Hines v. Garrett: D, Train operator took 18 yr old woman a mile past her stop 



and told her to walk at night through a known crime area called “Hoboes Hollow” 

where she was subsequently raped



Court held the D was the proximate cause due to the foreseeable result that 


the P would be assaulted by walking through the dangerous area at night

Unforeseeable Ps: Was P in a position to be foreseeably harmed by D’s conduct? 


Yes —> Liable


D’s conduct must be a “wrong” in relation to a foreseeable P



Risk defines duty to be obeyed and risk imports relation, risk to others w/




in range of apprehension


Ex) Palsgraf: P injured when D’s, a railroad company, workers pushed and pulled 



a man with a nondescript newspaper bundle that was hiding fireworks w/in; when 



pushed fireworks, dropped, went off and hit a scale that hit the P



Court held P was NOT a foreseeable P, and no proximate cause, because 




the D’s conduct pushing and pulling the man onto the moving train, was 




not foreseeably harmful to the P as they did not know he had explosives
Defenses
Comparative Negligence (Majority)

1) Unintentional Failure to take

2) Reasonable Care w/ respect to oneself
negligent P’s recovery depends on how serious P’s negligence was compared to the D’s

Pure: 90% at fault —> recovers 10% of damages (around 12)


D hurt in same accident could recover 90% of damages from P

Modified (30): requires P is no more than 50% responsible


1: P could recover like the Pure system but only if “not as great as" D’s 




negligence 


2: Same but “no greater than” D’s negligence
*The majority rule is that of comparative negligence which is when 1) a P makes an unreasonable failure to take 2) reasonable care with respect the themself, the recovery may be reduced in one of three ways. Using the pure method even when a P is 90 percent at fault they may recover 10 percent of the damages. Using the modified method, it requires a P is no more than 50 percent responsible and either that the P’s fault is “not as great” as the Ds or “no greater than” the D’s negligence.
Contributory Negligence: (Minority: DC and Alabama)
P was careless about their own safety
Used a Risk analysis to determine the reasonableness of the P’s actions

P’s conduct must be a 


1) factual cause of their harm



more lenient than to D’s reasonableness and causation


2) proximate cause of the their harm



D has the burden of proof of this in majority of states

Statutes barring a defense of contributory negligence

EX) school bus operators and students
Limitations on Old Contributory Negligence

1) Recklessness or Willful —> Contributory negligence can not defend against reckless 


or willful misconduct by D

2) Last Clear Chance: defense disregarded when P behaved carelessly and entered 


dangerous situation, BUT the D had the last clear chance to avoid injury to negligent P


Helpless Peril: D knew or should have known of P’s danger, once unable to take 



their own protective steps, and failed to exercise due care while still able to avoid 



the harm


Inattentive P: where the P was oblivious to danger they could have known about 



had they been reasonably attentive —> D has actual knowledge of P’s danger in 



time to avoid harm by the exercise of due care

Refusal to Impute Contributory Negligence


Respondeat Superior: doctrine of vicarious liability on employers

The Jury’s Role


Reasonable person’s could differ on the characterization of the P’s conduct, 



presenting a jury question


Jury tended to reduce awards rather than return a defense verdict 


Mostly in cases where there is a question if P had been negligent at all
Assumption of Risk: P voluntarily or knowingly assumed the risk of harm
Express Assumption of Risk: Written or Oral agreement to waive liability
*“Exculpatory agreements” enforceable when the language is broad enough and clear enough to cover harm alleged, typically including express reference to a waiver of liability for “negligence” and the agreement does not violate public policy.
Policy factors consider whether the business is 1) publicly regulated,

2) an “essential service”,

3) open to the public, and 

4) whether the K was formed under excessive bargaining power,

5) is “adhesive” or boilerplate, and

6) whether the P is under the control or custody of D.
Ex) Hanks v. Power Ridge Rest. Corp: Parent and four kids snow tube on Powder Ridge resort in Connecticut. Parent signs an agreement barring lawsuits arising out of (a) inherent risks of sport and (b) negligence of resort. Parent injured on man-made bank on slopes

Court held K was barred as a matter of public policy, Public, custody and control of D, K 


of adhesion, superior position to avoid harm, expectation of safety in family fun


NOT regulated, essential, or excessive bargaining power
Ex) Tunkle v. Regents of CA: Admitted patient to UC Hospital signs written agreement waiving liability against hospital.  

Court holds agreement violates public policy as hospitals are publicly regulated, 



emergency services are essential, higher standards for public service, hospitals are open 


to the public, K of adhesion when in crises, under custody and control of hospital, large 


disparate bargaining power from medical services
Implied Assumption of Risk: Involves the knowledge of the nature and extent of danger; Voluntary Assumption of Risk
Primary: risks that we undertake in sport, amusement, and theatre —> NO DUTY of Care

General Rule: one who takes part in a sport accepts the “obvious and necessary” dangers 


of that sport; Lawsuits by spectators for pucks or baseballs that fly into the stands also


1) Voluntary Assumption


2) Known Risk of the harm involved


NOT OF: intentional or reckless acts that fall outside of the game

Ex) Murphy v. Steeplechase: P injured on a ride called “The Flopper” a belt that moves 


around 7 mph while people are on it, watched others participate before going onto ride


Court held there was no duty of care as it was considered amusement, and the P 



knew of the risk involved in participating as he had watched and still voluntarily 



participated
Secondary: all elements of torts met BUT P Assumed the risk of the danger caused by D’s negligence —> Affirmative Defense

Defense of Assumption of Risk: P must


1) have knowledge of the facts constituting a dangerous condition 


2) know the condition is dangerous


3) appreciate the nature and extent of the danger AND


4) voluntarily expose himself to the danger

Ex) Davenport v. Cotton Hope: D landowner of 3 stairways, informed D that lights on 


one of them was out and later fell on the stairways causing injuries


Court held P’s claim was not barred but damages may be reduced relative to the 



P’s percentage of fault as determined by the fact finder. Reduction
Preemption
Supremacy Clause: US Constitution, Federal Statutes, and Treaties are the supreme law of the land —> When federal and state law conflict —> Federal wins
Express Preemption
*When federal law has a Preemption Clause, the court must assess 1) the scope of that clause, in light of the statute's language, history and purpose and if the lawsuit imposes requirements falling within the scope of that clause. To preempt, regulation must specifically apply to the device in question, including assessing if there are 1) premarket approvals based on safety, 2) reporting requirements, 3) if the manufacturers cannot change the product without regulatory clearance, and 4) if the regulator has the power to withdraw approval.

Ex) Riegel v. Medtronic: P had an angioplasty using a catheter balloon, it burst and he 


nearly died, Dr. Acted negligently, but alleged product was negligently designed, labeled, 


and marketed; Medtronic argued Preemption w/ compliance to Medical Device Act

MDA: preempts state req “different from or in addition to any state law req that relates to 


safety and effectiveness”


Court ruled since there were stringent regulations and oversight for the type of 



medical devices that was only developed on specific FDA approval for safety and 



effectiveness, this WAS preempted. 

Ex) Medtronic v. Lohr: New Medical devices did not go through rigorous procedure if 


substantially similar to existing product on the market already; generic regulations


Court ruled NOT preempted as interest in regulating new medical devices was not 

extremely strict nor specific 
For: 

Expertise, Consistency, Neutrality

Better Position to evaluate costs/benefits nationally
Against: 

Information Gaps

Process not rigorous enough to prevent injury

Lawsuits may detect issues 

Access to Justice
Implied “Conflict” Preemption
D cannot simultaneously comply with language of the federal statute and the theory behind your state tort suit

Ex) Federal law: No airbags; State Tort Suit: should have had airbags —> Conflict —> 


Preempted
*Implied “Obstacle” Preemption applies when the tort suit frustrates the purposes and objectives of the federal regulatory scheme. This concerns 1) what the purpose of the federal statute is, 2) the level of regulatory oversight, and 3) what the agency itself says.


Lawsuit interferes w/ Significant Regulatory Purpose? VS.


Helps regulators do their job in Id-ing issues?

2) What level of Regulatory Oversight exists?


Agency oversee claims about safety and health?


Specificity of the Law


How Rigorous the Application is


Power to change and act w/o FDA Regulation

3) What does the Agency say?


Tort interferes w/ purpose or regulations? —> Court may defer

Policy Concerns


Creates inconsistent legislation w/ dif state’s 


Federal Law as a 



“Floor” (against preemption) VS.




supplement the federal law for minimum safety standards



“Ceiling” (for preemption)




comprehensively regulates D’s conduct

Ex) Wyeth v. Levine: Drug must not be put or leaked into an artery or will lead to 



gangrene, Injected into P’s crook of elbow —> warned on label was inappropriate. P 


developed Gangrene —> amputated. P sued manufacturers —> labeling inadequate, 


stronger warnings against using IV push method


Court found the P’s claim was NOT preempted because in this case relabeling did 



not require FDA approval before doing so (less regulation), no express change by 



Congress to preempt prescription drugs, and state tort suits could further overall 



goals to uncover risks of drugs 
Damages
Compensatory Damages
Overriding Rule: Return the injured into the position they were in before the harm occurred
Single-Judgement Rule: past, present, and future damages must be measured all at once

Losses carry out into the indefinite future

Avoids: additional costs, difficulty of collecting damages, malingering, indefiniteness 

Toxic Torts: where exposure to a substance produces an injury, but unknown injury 


manifests years later (some states; rare exception)
Fact-finder has great discretion to determine Compensatory Damages
Economic Damages

Medical Expenses AND Lost Wages (Past and Future, over Lifetime)


-Personal Factors: age, work-life, cost of living adjustments, inflation, lost 




opportunity, family size, impact studies on the environment, trade, and economic 



growth


-Scientific Factors


-Possibility of over/underestimating total loss


-Likelihood that a possibility of not being able to earn $ —> some compensation
Non-economic Damages

Emotional Distress: Goal to compensate for the P’s discomfort


Pain and suffering suffered by the P: stress, identity, depression, psychological 



help, loss of sleep, weight, etc



effect on family, marriage, health, education


Loss of Enjoyment of Life: the ability to experience what life has to offer 




considering victim’s circumstances (age, kids, leisure, career)



1) Majority: allows separate determination



2) Minority: does not permit (part of non-economic damages)



3) NY: requires evidence for a “spark of awareness” about the loss




Ex) McDougal v. Garber: if the P can not use the compensation 





(unconscious or dead), serves no purpose (non-economic damages 





are a matter of utility to the P)

Damages to the discretion of the jury UNLESS “shocks the conscience”


Ex) Seffert v. LA Transit Lines



Size and Arbitrariness is for the jury to decide w/ the judge to check




court authority to alter awards under remittitur and additur



Verdict is so large as to shock the conscience and suggests passion, 




prejudice, or corruption of the jury

Rationale: 


Compensation: Back to position before the harm occurred 


Deterrence: Prevention from others incurring harm or from occurring again 


Corrective Justice: Legal substitute for harms that offend fundamental values to a 



person’s “personal autonomy”



Freedom from unlawful intimidation, violence, or restraint


Court Access: allows redress for victims that don’t reach criminal degree
Punitive Damages
Entitlement to PD Requires more than a “mere tort” MUST HAVE

Intentional, Malicious, Willful, or Wanton Misconduct


-Oppression: cruel and unjust hardship in conscious disregard for rights


-Malice in Fact: intentionally hurting

Fraud


1) D made an intentional misrepresentation of fact


2) D knew to be a misrepresentation


3) with intent to cause the P to rely upon 


4) that the P justifiably relied upon


5) that caused the P’s damages
Willful and Wanton Conduct: Unjustifiable failure to avoid known risk

Ex) Mathias v. Accor Economy Lodging Inc. 

Facts that point to such:


Conscious decisions to only spray the rooms with bedbugs


Did not take the advice of experts


Would not close down motel to spray all rooms and eradicate problem


Deliberately rented out rooms with bedbugs warning to not rent until treated


Denied offer to spray entire motel for cheap price


Only gave out refunds to those who complained

Extended to Socially Undesirable Conduct (Drinking and Driving)
If NOT Willful, Policy Concerns Supporting Extending or Reducing Punitive Damages?

1) “Dignitary Harms” 


Ex) Spitting on someone: Little to no economic damages, possibly little to no 



non-economic damages —> Nonetheless should receive compensation for the 



harm done and punishment for the actor

2) Court Access and Attorney Incentive to take on cases that otherwise wouldn’t pay the 


fees: May not rise to criminal misconduct, allows redress by the civil system

3) Substitute for Violent Retaliation: Established in the era of blood feuds and vengeance; 
replacing such with legal action is a better alternative for society

4) Preventing D from “escaping detection”: Acts as a deterrent and an example against 


misconduct that often goes undetected
Defense: 14th Amendment
*Punitive Damages must consider 3 factors to determine if the Due Process clause has been violated by excessive punitive damages 1) moral blameworthiness or degree of reprehensibility with a nexus to P’s harm, 2) the ratio of compensatory to punitive damages, and 3) the connection to similar criminal and civil sanctions. Reprehensibility concerns whether the damage was1) physical or purely economic harm, 2) showed a reckless disregard to safety, 3) if the conduct was repeated and 4) if it was to a vulnerable target. Also, the ratio must be a single digit ratio.

2) Ratio of Compensatory to Punitive Damages


Single Digit Ratio: 1:1 = High compensatory; 1:4 = average; 1:9 = high


3) Connection to Similar Criminal and Civil Sanctions


The damages other sanctions have equaled out to be

Ex) State Farm v. Campbell


1) Must be judged on the conduct that has a nexus to the harm to P; Can’t be 



judged on conduct outside of jurisdiction or harm to P 



here used national conduct of SF rather than only harm to P


2) 1:145 is too high of a ratio


3) Illustrated loss of license, 10K for fraud charge; Could have included how 



much losing the license in a state was actually worth to D
Consideration of Wealth: D can afford Punitive Damages based on their wealth/proportional
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