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DAMAGES
Single Judgment Rule

1. The Goal of Tort Damages: to restore plaintiffs, as closely as possible, to their condition before the accident occurred

2. The Rule: only one judgment can be entered, compensate everyone for everything (past AND future losses)

3. Lump sum payment avoids:

a. High administrative costs

b. Difficulty collecting money over time

c. Indefiniteness

4. Jurors usually assess compensatory damages, judge usually doesn’t play a role unless award “shocks the conscience”

Economic Damages

1. Past Losses

a. Lost Income: may be assessed by past earnings; average earnings across industry; employees; Insurance

b. Medical costs: doctor’s bills; drugs

2. Future Losses

a. Income and Medical Expenses

b. Age/Work-life/Dependents

c. Economic variables (interest/inflation/taxes)
Noneconomic Damages

1. Open ended

a. Effect on personal life: stress, weight gain, depression, psychological issues, loss of sleep

b. Effect on family: marital status, physical well-being of family

c. Education of kids

d. Loss of enjoyment of life

2. Pain and suffering, mental anguish, loss of enjoyment (NY requires spark of awareness)
3. Rationale for Non-economic damages

a. Recognition that emotional trauma is as real as physical/economic

b. Way to deter wrongdoer

c. Way to assure distributional justice

4. Seffert v. Los Angeles Transit Lines

a. Plaintiff was injured when trying to get onto a bus. The bus door closed on her arm and leg and she was dragged, sustaining permanent damages

b. Economic damages based on her earnings, future earnings

c. Non-economic damages based on arbitrary $100/day formula + $2,000/year

i. Still okay, because it was not so out of line with reason that the amount jury decided didn’t shock the conscience and was not a result of passion and prejudice
5. McDougald v. Garber

a. Plaintiff was left in a coma after a bad surgery. Argued for not only pain and suffering, but also loss of enjoyment of life (ex: pleasurable activities that have been curtailed because of accident, playing golf, instrument, other activities). Court didn’t accept

b. Court ruled that (1) loss of enjoyment of life not a separate category from pain & suffering and (2) a spark of awareness is necessary for pain & suffering damages
i. Purpose of tort law is to compensate, not punish. If no awareness, that money has no meaning/utility

c. Majority of states permit loss of enjoyment of life damages. Minority disallows in fear of creating additional compensation on top of “pain and suffering”

Punitive Damages

1. Punitive damages require more than a “mere tort” or ordinary negligence: intentional, willful, or wanton misconduct

a. Unjustifiable failure to avoid a known risk

b. Oppression: despicable conduct that subjects someone to cruel and unjust hardship in conscious disregard for rights

c. Malice in fact: conduct intended to cause injury

d. Fraud

2. Intended to punish, not compensate

a. As courts recognized that punitive damages served functions beyond punishing intentional misconduct, they began to impose limits on jury awards under the Due Process Clause 

i. 3 Step Process to Assess if damage verdict violates the Due Process limit on punitive damages

1. Reprehensibility of defendant’s conduct

a. Whether harm was physical or purely economic/emotional distress harms
b. Involved reckless disregard to safety

c. Repeated misconduct

d. Vulnerable target

2. Ratio of compensatory to punitive damages

a. Single digit ratio between punitive and compensatory damages

b. Ratio should shrink more for very large compensatory damages & reprehensibility of conduct
3. Presence of comparable sanctions/civil penalties
3. Why Punitive damages:

a. Dignitary harms

b. Court access/incentive for attorneys

c. Substitute for violent retaliation

d. Preventing defendant from “escaping detection”

4. Mathias v. Accor Economy Lodging
a. Motel renting out rooms knowing there are bedbugs, despite having chances to exterminate, not renting untreated rooms to guests

b. Court awarded $186k in punitive damages ($5k in compensatory; 37:1 ratio)
i. Punitive damages should be proportional to the wrongfulness of the defendant’s actions (defendant’s status/wealth should not be a factor)

ii. Serves purpose of limiting defendant’s ability to profit from its fraud by escaping detection and prosecution

5. Taylor v. Supreme Court
a. Court allowed for punitive damages for driving under the influence, based on defendant’s past history

i. Punitive damages come from malice, evil motive, or conscious and deliberate disregard of the interests of others

1. For: conscious and deliberate disregard for other drivers’ safety

2. Against: negligent, but not deliberate, especially when considering clean driving history

ii. Commonly understood risk of driving while intoxicated, regardless of history of drunk driving or not

1. For: texting and driving equally dangerous as driving intoxicated, so commonly understood risk

2. Against: FL doesn’t have texting and driving rules, so not necessarily as commonly understood

6. State Farm v. Campbell
a. Campbell caused an accident, State Farm could have settled the case for $50k but assured Campbells to go to trial and pay less. Judgment was far more, $185k. Campbell sued for bad faith ( $1mil compensatory damages, $145mil punitive damages
b. 3 Step Punitive Damages Review:

i. Reprehensibility: not sufficient. the Utah Supreme Court was punishing State Farm for actions it was taking in out of state conduct; the punitive damages award was more so about State Farm’s unrelated conduct, rather than its direct actions to the Campbells

ii. Proportionality: single-digit multipliers are more likely to comport with due process, while still achieving the state’s goals of deterrence and retribution, than awards with ratios in range of 500 to 1, or in this case, of 145 to 1
iii. Civil penalties: punitive damages are not a substitute for the criminal process, and the remote possibility of a criminal sanction does not automatically sustain a punitive damages award. Closest criminal sanction nowhere near same remedy as $145mil

c. Court ultimately reduces punitive damages award, because not sufficiently reprehensible, proportionate, and comparable to other kinds of penalties
INTENTIONAL TORTS
1. Intent requires either that one:

a. Act with the particular “purpose” to produce a result forbidden by one of those causes of action or
b. Acts knowing consequence is “substantially certain” to result

2. Capacity is not a defense (insanity, age)

3. Reasonable person of ordinary sensibilities standard used to judge if forbidden conduct is construed as harmful

4. Distinguished from recklessness (knowledge of risk/obvious risk) and negligence

Types of Intentional Torts

Battery

1. Intentional “offensive contact” to body or object intimately connected to body – without reasonable consent

a. Doctrine of “transferred intent”: if your intentionally wrongful act incidentally hurts another, that second person may also bring intentional tort suit

b. Offensive contact: doesn’t need to be immediately or with defendant’s body (ex: poison or trap)

c. Intent to injure is not necessary when defendant willfully sets in motion force that causes injury

2. Garratt v. Dailey:

a. Kid pulled a chair from under adult, who gets injured. Court held that plaintiff has to prove that the kid either moved the chair with the purpose/intent of causing bodily contact with the ground OR kid knew with substantial certainty that the fall would occur

b. Kid is battering woman with the ground, by pulling the chair from under her

3. Wishnatsky v. Huey
a. Defendant slams door on plaintiff during private conversation. Plaintiff sues for battery.

b. Bodily contact was not “offensive” because contact must be measured objectively. Act must violate a reasonable sense of personal dignity (ordinary person wouldn’t have been offended by contact)

i. To balance the need of contact in our society

ii. Difficult to ascertain each person’s subjective standards
Assault

1. Intent to put individual in “reasonable fear” of “imminent” bodily harm

a. Words alone not enough

b. Conditional words can negate threat, if they suggest threat isn’t imminent

i. “if you do this, I will...”

2. Picard v. Barry Pontiac
a. Plaintiff took out camera to record man, he got aggressive and started walking towards her and pointing at the camera

b. Battery: defendant made contact with an object attached to plaintiff’s body (not accidental or involuntary)

c. Assault: he charged at plaintiff, causing plaintiff reasonable apprehension of imminent bodily harm
False Imprisonment

1. Act intending to wrongfully confine another within boundaries fixed by actor
2. Directly or indirectly results in confinement

a. Boundaries need not be physical—threats sufficient, so long as it would threaten a person of ordinary sensibilities
b. Duress

c. Legal authority

d. Moral force alone NOT enough (ex: I had to stay to protect my reputation)
e. No reasonable means of escape (jumping out onto a pile of shit doesn’t count as reasonable)
3. Conscious of confinement or harmed by it

4. Lopez v. Winchell’s Donut House
a. Employee is accused of stealing and questioned in the back room. Defendants close door and lock it

b. No false imprisonment, moral force is insufficient to constitute confinement, she could have left at any time
Intentional Infliction of Emotional Distress

1. (1) An intentional OR reckless act that, by (2) extreme and outrageous conduct, (3) causes (4) severe emotional distress to another.
a. Reckless act = having reason to know the conduct has high risk to cause severe emotional distress/took no steps to prevent that result
b. Extreme/outrageous = offend generally accepted standards of decency or morality

i. Continuous or repetitive conduct

ii. Defendant in unique position of control or authority

iii. To vulnerable populations

2. May consider whether defendant has reason to know of plaintiff’s vulnerability

a. I know you’re scared of spiders, so every day, I send a spider to your mailbox

3. Womack v. Eldridge

a. Defendant took picture of plaintiff under false pretenses, and presented in a case to implicate him in a prosecution involving child molestation
i. Intended his specific conduct and knew or should have known that emotional distress would result
ii. Conduct was outrageous such that it would offend against generally accepted standards of decency/morality

iii. Causal connection between wrongdoer’s conduct and the emotional distress

iv. Emotional distress was severe

b. The Court found that a reasonable person should have recognized the likelihood of serious mental distressed caused by involving an innocent person in a child molestation case

Defenses to Intentional Torts

Constitutional Defenses

1. 1st Amendment/Free Speech: limits tort actions, like defamation or IIED, involving public figures or issues of public concern to those cases that involve false statements made maliciously or with a “reckless disregard for the truth”

2. Hustler Magazine v. Falwell
a. Magazine did a parody story of a minister saying crazy things (had sex with his mom). Sued for IIED but did not succeed
b. Court says for public figures claiming IIED, they must also show (1) false statements of fact (2) made with actual malice (knowledge that statement was false or with reckless disregard as to whether it was true or not)

3. Snyder v. Phelps
a. Family sued Westboro Baptist Church for IIED after anti-gay protest at son’s military funeral

b. Supreme Court, relying on Hustler, stated that because the statements involved issues of public concern, they were protected by 1st Amendment
4. Williams v. NBC
a. To Catch a Predator episode filming of Texas DA leading to suicide on camera. IIED claim

b. Arguments for Williams
i. Reckless and Outrageous, like Womack
1. NBC knew broadcasts of child molestation would likely cause severe emotional distress. NBC pushed police to pursue the DA for entertainment purposes
ii. Not Protected by First Amendment

1. Outside boundaries of journalism. Plaintiff not a public figure, out of public for years. NBC pursued private citizen

c. Arguments for NBC
i. Not either, rather served important newsworthy function

1. Unlike Womack, there was evidence that Williams was involved in child molestation, and NBC was fulfilling its journalistic duty. Police/judge ultimately made decisions to pursue him
ii. Protected by 1st amendment, like Hustler Magazine
1. Stronger than Hustler. DA occupies public office and is public figure. Stories of tracking child molesters, very newsworthy. Not letting this go through would chill important speech
Consent

1. One may consent to battery or other limitations on personal autonomy and is always a complete defense to an intentional tort when they have the capacity to do so and they knowingly and voluntarily participate
2. Limits exist when (1) consent not informed; (2) consent not voluntary; (3) attacks that go beyond scope of consent; (4) consent otherwise violates public policy; (5) fraud/duress to obtain consent.
3. Hart v. Geisel

a. Two parties engaged in prize fighting, where one died as a result of a blow received. Both had consented to fight, and fight was not out of anger. Party who serving killing blow not liable for other party’s death
Justification
Self-Defense

1. People may use “reasonable force” in response to “reasonable belief” that another will intentionally cause them harm.
a. Not required to retreat unless you can do so in “complete safety.” Otherwise, you can use lethal force for self-defense
b. Jury must decide if the facts constitute a reasonable claim of self-defense based on the reasonable person standard

2. Courvoisier v. Raymond
a. Men broke into Courvoisier’s building, chased them out of building, and when a man confronted him and reached into his coat pocket, Courvoisier shot at him. Man turned out to be police officer trying to deescalate situation
b. If subjective AND objective facts show Courvoisier he had reasonable belief that his life was in danger, was shooting in self-defense, and that force used was proportional to harm, he would not be liable
Defense of Property
1. Defense of property does not warrant use of deadly force
2. But entitled to use reasonable force, such as obvious and non-deadly barriers to prevent trespassers

3. Katko v. Briney
a. Defendant used hidden spring-loaded shot gun to protect unoccupied property and trespasser was shot in the leg and had severe deformities as a result
b. Defendant is liable for damages and cannot claim self-defense for the use of deadly force when human life was not in danger
Necessity

1. Public Necessity: a defense when someone acts for the purpose of averting imminent public disaster
a. Ex: seeing group of children being chased by a rabid dog. You may be justified in shooting the dog because of greater good you are serving by killing it

i. Welfare of people/greater good justifies preventing much greater harm
b. Generally don’t have to compensate for damages
2. Private Necessity: a defense that grants the privilege of a complete defense to someone taking steps to protect themselves or 3rd parties from imminent harm
a. Ex: car breaks down while you are on mountain, no opportunity to make it through the night. You see a cabin. If you don’t make it to the cabin, you will die.
i. Privilege to use that property, but have to pay for any damages that you cause (breaking a window)
3. Vincent v. Lake Erie
a. During a big storm, D could not safely move the ship and the crew actively re-attached the lines to the dock as they frayed throughout the storm. The storm repeatedly threw the ship against the dock causing damage
b. Under doctrine of necessity, ship-owner was entitled to leave the boat moored to the dock to prevent the greater harm of losing its entire boat.

i. But was required to pay for damages to the dock.

c. Lines are blurred between public and private necessity, depends how you frame the facts

d. The doctrine of necessity is a privilege to use property, not other people’s lives to save yours

4. Necessity Rationale:

a. Deterrence: deter bad conduct and encourage conduct that maximizes welfare

b. Corrective justice and compensation: to compensate for burden to property or personhood

c. Privilege extends to trespass to land, but not necessarily harm to people

NEGLIGENCE

1. A prima facie case for negligence requires four things:
a. Duty: an obligation to conform to a particular standard of care to another, usually that of an ordinary, prudent “reasonable person”
b. Breach: a failure to satisfy that standard of care
c. Causation: the breach be the factual & proximate cause of harm
d. Damages: plaintiff is harmed
Duty
Duty: an obligation to conform to a particular standard of care to another, usually that of an ordinary, prudent “reasonable person”
· Misfeasance v. Nonfeasance

· Special Relationships

· Duty to Third Parties

· Policy for Evoking Non-Duty

· Negligent Entrustment
· Duty of Property Owners

· Duty of Government Actors

· Duty relating to nonphysical harm
Misfeasance v. Nonfeasance

1. The general rule is that, absent some special exception or relationship, tort law punishes misfeasance, but not nonfeasance
a. Foreseeability does not matter, unless there is an established special relationship

i. Ex: seeing random baby on the train tracks with approaching train, no duty to save baby
2. Misfeasance (sins of commission): occurs when a party, through a particular course of conduct, exposes another an increased risk of harm
3. Nonfeasance (sins of omission): occurs when a party, passively observes to another, but fails to act in order to reduce that harm—even when burden of reducing harm is very, very slight

a. Special Relationships:
i. Common carriers/innkeepers

ii. Property held open to the public

iii. Custody over helpless people (ex: children)
iv. Botched rescue attempts or reasonable reliance on a voluntary undertaking

b. Harper v. Herman: Herman owns a boat and knows of the dangerously shallow area of the lake. Harper is a guest and an inexperienced and without notice dives head-first and becomes paralyzed. He says Herman had a duty to warn him. 
i. Holding: There was no special relationship and Harper did not lack the ability to help himself, therefore nonfeasance was not negligent

c. Farwell v. Keaton: two friends are drinking together and follow two girls. Their friends chase them away and badly beat Farwell. Siegrist begins rescue attempt by applying ice to Farwell’s head but then drives around with him in his car for 2 hours then leaves him in his car outside his grandparents’ house without getting any help. 

i. Holding: Siegrist assumed duty through the voluntary rescue attempt (voluntary undertaking) and because they were involved in a joint-endeavor, drinking together (this rationale not widely accepted). Also in custody over someone helpless
4. Buzzy Knight v. California
a. Hypoglycemic employee at prison showing signs of an episode. Taken to PA in the prison, given some ensure to correct sugar deficit. He said he was fine, and after a few hours, drove home and died in a car accident on the way

	Basis for Duty
	Knight 
	California

	Misfeasance: 

Did D cause the P’s peril?
	D did not cause his hypoglycemia, but perhaps the physician’s assistant “caused” Knight's fatal decision to drive home by giving him just enough ensure to be a danger to himself.
	D did not deny access to insulin or otherwise hindering his treatment. Did not force him to leave premises without ride. Even offered him help by giving him Ensure.

	Voluntary Undertaking:
Did D assume an implicit or express contract or create an expectation of rescue?
	D provided transportation from time to time for sick employees perhaps giving rise to future expectation in event of illness.
	Prison had never promised to protect P from the risks of his illness; P should not rely on past accommodations.

Can discontinue your duty after he had ensure, and it’d be reasonable that he got better

	Custodial Relationship:
Did D assume custody over helpless P?
	Hypoglycemic state prevented him from perceiving and guarding against risks
	If he was an actual inmate, then you can say prison had custody over him. In fact, his peril directly resulted from P exercising freedom to leave the prison


Duty to Third Parties
1. Generally, no duty to prevent others from causing foreseeable harm to third parties, absent a special relationship
a. Exceptions:

i. Parent/child

ii. Owner of property/user of property 
iii. Negligent representation that impacts physical safety
iv. One who “takes charge” of someone who is likely to cause harm to others

2. Negligent misrepresentation of physical safety

a. Requirements:

i. Negligently providing false information

ii. That, when reasonably relied upon, gives rise to physical harm to a 3rd party

iii. Actor must reasonably expect 3rd parties to be harmed
iv. Negligence may consist of careless information gathering or communication

b. Randi v. Muroc School District
i. Letter of recommendation includes statements that Gadams had great rapport with kids, good character, and did not mention sexual assault
ii. Letter provided important and unique source of information new district relied on to hire Gadams

iii. New job was expressly involving education and children

iv. Defendant knew or should have known it was inappropriate to recommend Gadams for position, negligent communication

3. Parties in charge of others with dangerous propensities

a. Requirements:

i. (1) One who “takes charge” of person (relationship)

ii. (2) Knows or reasonably should know that person likely to cause physical harm 

iii. (3) To an identifiable 3rd party

1. Must exercise “reasonable care” to prevent harm, including warning to identifiable third parties of danger.
b. Tarasoff v. Regents
i. Therapy counts as taking charge. Death was foreseeable in light of intimate professional relationship. Doctor knew about Poddar’s dangerous behavior and warned police

ii. Doctor knew of the exact 3rd party who was in danger

Policy Grounds for Imposing/Limiting Duty

· (1) foreseeability of harm, (2) certainty of harm to plaintiff, (3) closeness of connection, (4) moral blameworthiness (of preventing/not preventing), (5) policy of preventing future harm, (6) burden on defendant and community of duty [limitless liability] (7) availability, cost and prevalence of insurance

1. Liability may be limited based on lack of privity when it would lead to limitless liability for the party who caused the harm
a. Strauss v. Belle Realty Co.: Con Edison was found grossly negligent for causing a 3-day blackout. P went to the basement and slipped on staircase and was injured bc no lights. The fall did not occur in his apartment where he was a customer of Con Edison, but in the common area where the contract was between Con Edison and landlord. 

i. Holding: Con Edison is not liable because of lack of privity with plaintiff. Imposing liability here would open the utility up to limitless liability to all third parties injured in buildings.

b. Frank v. Outdoor Adventure: does Adventure Outdoor owe a duty of care to plaintiff, even though defendant lacks privity with the shooter?

Privity Based Limits to Liability
	Factors
	For
	Against

	Unlimited Liability
	Will lead to crushing liability ( will shut down otherwise legitimate enterprise
	D can take steps to limit liability, and duty owed to foreseeable class of victims (gun victims), not all of NYC

	Contractual Privity
	Limiting gun dealer's duty to the immediate customer is even more fair than Strauss because gun dealers cannot know whether the buyer will turn around and resell the gun to someone else
	In “straw purchases,” Ds are constructively in privity with illegitimate purchaser b/c of fraud. At least owe duty to avoid selling guns where the D should know that buyer was straw

	Burden on Defendant to Control Conditions that Lead to Harm
	“Time-to-crime” of 3 years and 800 miles away was simply too remote to control
	Had reason to know in light of repeated gun crimes, and duty imposes minimal burden to conduct a background check or provide some training for its employees.


2. Non-commercial social actor vs. Commercial dealer
a. A social host cannot be held to the same liability as a commercial host for lack of expertise and ability to monitor their guests.

i. Social hosts lack expertise, cohesion and money

1. In CA 2014, Court allowed lawsuit against house party host for selling alcohol at party to minors, treated host like a commercial vendor

ii. Commercial proprietors, in contrast may exercise greater supervision, comprise a discrete class of people, and have more financial power

b. Reynolds v. Hicks: At their wedding with 300 people in attendance, the defendant’s underage nephew became intoxicated and drove home and caused an accident. 

i. Holding: defendant cannot be liable to the third party because they are social hosts and not commercial hosts.

c. Frank v. Outdoor Adventure: is Outdoor Adventure a social host or commercial dealer?

	Factors
	For
	Against

	Expertise
	A non-profit dealer lacks resources and expertise to train and spot straw purchases
	Gun shows are as capable to train. It could have consulted with ATF, but chose not to

	Regulation
	Commercial dealers are distinguished by professional regulatory and certification requirements
	Gun show sales present different hazards than weddings; the sprawling nature of unregulated gun shows only underscores the need to impose a duty

	Money
	Unlike a commercial dealer, non-profit defendants here, like Reynolds, lack the funds or insurance to compensate remote victims.
	“Non-profit” does not necessarily mean “non-commercial.”


3. Negligent Entrustment
a. One who (1) knows or has reason to know their property will be used in a way that creates an unreasonable risk of harm to another by (2) directly or indirectly supplying property for use of another becomes liable for harm caused to a 3rd party
b. Vince v. Wilson: A great aunt provides money to her nephew to buy a car, knowing that he has failed his license test 3 times and has a propensity for drug and alcohol use. Great Aunt informed car dealer of this information prior to sale. He then gets into an accident which injures the plaintiff.

i. Holding: Great Aunt and car dealer liable to third party (plaintiff) for negligent entrustment

c. Frank v. Outdoor Adventure: is Outdoor Adventure liable for negligent entrustment?

	Factors
	For
	Against

	Know or have reason to know of reasonable risk of physical harm
	Unlike Vince, where seller possessed direct information about driver’s incompetence, gun dealers have no idea whether the buyer will turn around and resell the gun to someone else. Gun resale statistics are insufficient
	Defendant has an even greater reason to know than Vince of unreasonable risk of harm to others bc show was targeted by unlawful straw purchasers; 183 guns sold were used in crimes around the country

	Supplies “directly” or “indirectly”
	Unlike Vince, OA did not supply guns “directly” to criminal; and it is too far removed to qualify as an indirect sale when gun was resold, years later, in a way that he dealer could not control
	Rst specifically applies to indirect suppliers precisely for situations involving straw purchases, like those alleged here


Duty of Property Owners
1. Traditional Rules of who property owners owe a duty to:

a. Invitees (business guests) from
i. Known or reasonably knowable hazards on the property [actual+constructive knowledge of D]
ii. Obvious or non-obvious to P; even if hazard is obvious to victim

iii. Property owner receives material benefit from invitee, or
iv. Includes public invitees, where person is invited as a member of the public for a purpose for which the land is held open (ex: injured person at hospital/someone visiting them, going to the mall)
b. Licensees (social guests) from only:

i. Known [actual knowledge]
ii. Non-obvious hazards on the property (hazards licensee wouldn’t know of but property owner does)

c. Protect Trespassers from:

i. Generally no duty of care but, general obligation to not expose them to known, concealed hazards willfully or wantonly left on the property

d. Child trespassers from:

i. (1) known/reasonably knowable child trespasser from (2) crippling or lethal hazards (3) that children won’t recognize, (4) where burden of eliminating danger is slight

2. Consider (1) status of entrant (invitee, licensee, trespasser); (2) foreseeability of harm to defendant (actual knowledge or constructive knowledge); (3) severity or obviousness of danger to victim (obvious or concealed danger)

a. Status of guest may change throughout visit (invitee ( licensee ( trespasser)

3. Carter v. Kinney: the Kinneys hosted a bible study group at their home on behalf of their church. Kinney shoveled snow from his driveway the previous evening but by 7 AM when Carter arrived, there was new ice and he slipped and fell and broke his leg. 

a. Holding: Carter was a licensee and thus is not owed protection from unknown dangers. Not a public invitee, had to sign up on a list before coming, not open to the public
4. MODERN RULE
a. Heins v. Webster County: Plaintiff went to the hospital to visit his daughter, the director of nursing. On his way out he slipped on snow and ice at the main entrance and injured his hip. 

i. Holding: Court eliminates distinction between invitees and licensees. So long as you’re lawfully on the property, the landowner owes an obligation to protect in a reasonable manner. Becomes a jury question 
1. Foreseeability of harm, purpose of entering building, time/manner/circumstances for entry, use of property, reasonableness of inspection/warning, opportunity to repair/give warning, burden on landowner
2. CA: includes illegal entrants too, as long as they’re not committing a felony

b. Posecai v. Wal-Mart Stores: Plaintiff robbed at gunpoint by man waiting under her car in Wal-Mart parking lot. 

i. Holding: Wal-Mart not liable. Extremely unusual and unforeseeable crime, considering only 3 criminal incidents over past 10 years in this location, none of which were like this.
ii. A landlord has a duty to those lawfully on the property to exercise reasonable care to maintain his property in safe condition, including the risk of foreseeable fire hazards and crime. [reasonable foreseeability test]
1. How foreseeable is a crime like this?

2. What is the totality of the circumstances?

a. Number, nature, and location of similar prior incidents
Duty of the Government

1. 3 Bases of finding government duty:
a. Is the decision at issue traditionally a government function or does it arise out of private conduct—like maintenance of property or contract? ( private = duty
b. Is the decision discretionary—does it reflect a balance of competing policy concerns—or is it ministerial duty owed to a particular person? ( ministerial = duty
c. Is the duty owed to the public at large, or has the government taken on specific obligation with respect to an individual? Cuffy Factors:
i. (1) Assumption: assumption of duty through promises or actions
ii. (2) Knowledge: government knew its inaction would lead to harm
iii. (3) Contact: direct contact between government and individual
iv. (4) Reliance: plaintiff relied upon the action of the government to his detriment

2. Riss v. City of NY: former boyfriend terrorized Riss with threatening phone calls. Riss repeatedly called police for protection but they refused. Boyfriend hired thug to throw lye in her face and she was blinded
a. Did City of NY owe an affirmative obligation to protect Riss? No, court argues that police protection is a traditionally governmental role. Police is not the cause of the crime (unlike when government doesn’t pave road or something).
b. Rationales: separation of powers between courts and legislative; protection of public fisc ($); unlimited liability on public officers; inability to impose manageable standards (when police should act vs. not)
3. Cuffy: father called the police about attacks, police assured they’d be there in the morning and never showed up. Later in the night next day, son was attacked
a. Didn’t satisfy contact and reliance factors; son wasn’t the one who called the police, and since the police didn’t show up in the morning, couldn’t reasonably rely anymore later in the evening

4. Lauer v. City of NY: medical examiner wrongly reports death of 3 year old as homicide and father was investigated for murder. Examiner realizes but fails to correct report in violation of city regulations
a. Although the mistake was a ministerial duty, the examiner’s duty wasn’t owed to the public at large (and particularly the father), but an obligation to report corrections to the DA
b. No satisfaction of any Cuffy factors: examiner never assumed duty, etc.

Duty relating to Nonphysical/Emotional Harm
1. Negligent Infliction of Emotional Distress (NIED)
	
	General Rule


	Minority Rule



	NIED for “near misses”


	•Negligent Act

•“Zone of Danger” (aka “Immediate Fear of Personal Injury”) 

•Causes Fright

•Severe Emotional Distress Resulting in Physical Ailment
	One or two states still require some physical impact to recover emotional distress damages



	NIED for bystander relatives/intimates


	•Contemporary Witness and Physical Proximity to Death or Substantial Physical Injury

•Family Relative

•Severe Emotional Distress
	Few states still require you be in the “zone of danger,” too.  Some also require physical manifestation. 



	NIED for special cases involving death 


	-Misdiagnoses

-Mishandling body

-Pets (not at common law)

-“Cancerphobia” (but only when very likely to get sick from toxic exposure)
	Foreseeable that mental distress would result to the “ordinarily sensitive person”



	Loss of Consortium


	Substantial Injury or Death to Spouse or Child
	Allows children to sue for parents’ death




2. NEAR MISS: Falzone v. Busch: wife sitting in car, when another car was veering towards her coming so close as to put her in fear of her safety (but didn’t hit her). She became ill and required medical attention.
a. If not actually hit, can there be a basis for duty? Yes
b. Originally, required to actually be hit. But the court recognized the progress in science, wasn’t as concerned about floodgate problem because of requirement of medical evidence, and need for new development in law
3. CANCERPHOBIA: Metro North v. Buckley: Buckley works in tunnels and learns he was exposed to asbestos as a result of working there, exposure put him 1-5% increased risk of cancer; otherwise no serious physical symptoms
a. Sues for negligent infliction of emotional distress, alleging “cancerphobia,” based on unreasonable risk of exposure to asbestos
b. Buckley couldn’t recover because he didn’t sustain a physical injury or in immediate risk of physical harm (even though making contact with the asbestos)
c. Distinguishable from plane crash (immediate fear of injury) and Falzone (being in immediate danger)
d. Policy concerns under Buckley limiting NIED: 
i. Physical impact (not just contact; “more likely than not” to develop disease)

ii. Policy against false positives

iii. Policy against unlimited liability
iv. Policy of sorting trivial from nontrivial claims

4. Not in risk of physical harm
a. Mishandling Body Part: Gammon v. NY City Litigation: hospital mistakenly sent Gammon random person’s body parts instead of his recently deceased father’s belongings
i. (Minority) Rule: Is it reasonably foreseeable that mental distress would result to the “ordinarily sensitive person” as a result of this action?
b. Death of Family Member: Portee v. Jaffee: plaintiff watches as her son is crushed to death by elevator, although she is never exposed to risk of physical danger. Son dies, she goes through severe emotional harm
i. NIED for Relatives/bystander
1. (1) family relative/intimate dependent

2. (2) contemporaneous witness [time]
3. (3) physically close to event [space]; and

4. (4) death or substantial physical injury

c. Johnson v. Jamaica Hospital (no recovery): hospital lost newborn baby. Parents tried to sue hospital for negligent infliction of emotional distress
i. Court distinguishes between direct vs. indirect harm. Parents were not directly emotionally harmed by abduction, baby was more directly injured and still alive, so baby would be the one who would have the right to sue hospital
ii. If there’s no other plaintiff in the case who can sue, THEN maybe plaintiff would have a claim (ex, Lando v. NY: hospital misplaces dead body, dead person can’t sue. The person who found the dead body can)
iii. Attempt to limit liability when liability can be asserted by at least one party
Duty for Pure Economic Loss
1. Nycal Corporation v. KPMG: KPMG audits Gulf and creates an auditor’s report of financial statements. Nycal relies on that report to invest in Gulf. Gulf files for bankruptcy 2 years later
a. Court says KPMG not liable by going through a few tests (relying on Rst test)
i. Foreseeability test (minority): so long as reasonably foreseeable that someone can rely on the audit report, the auditor would owe a duty to anyone who relied

ii. Near-privity test (minority): in a contractual relationship with a party or doing something really close to the contractual process

iii. Rst §552 Test (majority): you will be held liable if
1. (1) you know the statement will be used for particular purpose

2. (2) known parties or limited class of people will rely on information for that purpose [no physical injury]
3. (3) you fail to exercise reasonable care in obtaining or communication information (ex: you commit negligent misrepresentation)
iv. Ex: client tells KPMG to prepare audit so client can show Bank B. Client shows audit to Bank A ( KPMG owes no duty to Bank A
v. Ex: client tells KPMG to prepare audit so client can show to an unidentified bank. Client shows audit to Bank A ( KPMG owes duty to Bank A (Bank A falls in limited class)
2. 532 Madison v. Finlandia Center: building collapsed, and as a result, businesses on the same street had to close down for weeks. Plaintiffs suing for economic losses, saying defendants owe them a duty
a. Court rules that defendant did not owe a duty to plaintiff for pure economic harm when no physical damage to the property.
b. Distinguished with a case where explosion caused power outage (no duty alone) + dust and rocks on premises (duty) even though majority of damages based on economic losses as a result of lost electricity
3. Policy reasons to impose duty in purely economic loss: foreseeability, controllable liability, fair compensation
Breach

Breach is a failure to satisfy the standard of care mentioned in Duty. 5 ways to assess breach:
· Reasonable Person Standard (traditional way)
· Risk-Utility Analysis

· Failure to comply with established customs

· Violation of statutes or regulations

· Direct and Circumstantial evidence – Res Ipsa Loquitur
Reasonable Person Standard

1. Reasonable Person Standard: the standard of care is measured by the “ordinary prudence” that a reasonable person would exercise to avoid injury under the circumstances
a. Common carriers and experts may be subject to a more stringent standard

b. Children and physically disabled may be subject to a more lenient standard
i. Adult activities exception for children

2. Adams v. Bullock
a. D runs a trolley line with an overhead wire system. A young boy swinging an 8-foot wire hits the wire system and is shocked and burned.

b. Holding: Court held that ordinary caution did not require forethought of this extraordinary peril (therefore, no breach).
Risk-Utility Analysis

1. Assuming perfect information, forecasting, and no transaction costs, liability would exist only when the costs/burden of taking additional precautions (B) are less than the probability of harm (P) and the magnitude of the harm (L). [B < PL]
a. Not as useful when assessing loss of human life

2. United States v. Carroll Towing

a. D was drilling out a barge from the New York harbor & didn’t re-tie boat which became loose, ran into a tanker & sank. 

b. Holding: The bargee on the boat had no excuse to be away from the barge. Risk Utility Analysis shows burden to have someone on the boat was significantly lower than risk & their negligence was the cause of damage.
3. Ford v. Grey (Ford Pinto)
	
	Grey’s Arguments
	Ford’s Arguments

	Cost of Additional Precautions (B)
	Cost of installing rubber bladders = $10/vehicle
	$137 million to retrofit all cars

	Probability of Harm (P)
	Ford likely underestimates the probability of these collisions. Moreover, the probability of a rear-end collision is always high.
	Low probability: about 210 vehicles out of 11 million cars

	Gravity of Harm (L)
	Evil to place numerical value on human life. $2 million for a human life and $670,000 per personal injury, based on past settlement amounts, is too low. Can’t compare to Carroll Towing, that was property damage case, this is personal injury to value human life

	No such thing as a perfectly safe vehicle, there has to be some limit on the safety precautions adopted by Ford. Placing a numerical value on human life to do so is necessary to ensure safe but affordable car


Ford calculated that the cost of just dealing with deaths and injuries was cheaper than retrofitting all the cars ($49.5mil vs. $137mil)
Example of cost being greater than the benefit for fixing part that cause cars to explode. Shows imperfectness of model

Custom
1. Proof of a common practice may be used as some evidence, but not conclusive evidence to demonstrate that defendant complied, or failed to comply, with due care
a. Is it even an applicable custom?

b. If it is a custom, why does the custom exist? (ex: to protect plaintiff from harm or some other reason?)
c. Where does the custom apply? (ex: locally, nationwide, cities, certain geographic areas)
2. Benefits

a. Feasibility – if everyone’s following the custom, then it must be feasible
b. Foreseeable – custom is intended to address something that’s foreseeable

c. Expertise and experience

d. Encourage internal safe norms

3. Objections

a. May not reflect full costs of potential harm on society

b. Discourage innovation

c. Market failures

4. Trimarco v. Klein
a. plaintiff sues after he falls through glass door surrounding tub. The industry standard is to use tempered glass and defendant conceded that the glass failed to adhere to “custom and usage” of shatterproof glass.
5. Scott v. Harris hypo
a. Suppose Harris, who was bumped off the road in a car chase, argued that there was a study that showed push-bumpers used by police should not be used in high end car chases and 30 other states adopted this already
i. Argument for Harris: it is a custom—shown by the fact that 30 states have adopted it; the cost is feasible, risk is foreseeable, study/custom reflects expertise, to encourage safety norm
ii. Argument against Harris: the purpose of the push-bumper is to reduce harm to other cars, not Harris; just because 30 states are doing it, it could be that the other 20 states that didn’t adopt it are the most populous; speed limits vary in other states/police training may vary between states
Statutes – Negligence Per Se
1. Violating a safety regulation without excuse is conclusive evidence that person violated their duty of care, when the purpose of that law
2. Questions to assess a statute:

a. Who/what is the statute designed for? Is the statute designed to protect life or limb? Or does it serve an unrelated purpose?

b. Does the party have an excuse?

i. Childhood, physical disability, or incapacity

ii. Reasonable care to comply with statute (on your way to mechanic to fix headlight)

iii. Lack of knowledge or notice

iv. Compliance entails greater risk of harm

c. If allegation involves an unexcused violation of statute ( conclusive evidence of negligence (jury just determining if statute was violated or not)

d. If allegation involves arguably excused violation, jury determines whether conduct + violation was reasonable
3. Compliance with statute designed to promote public safety can serve as some evidence, but not conclusive evidence, that a defendant acted reasonably under the circumstances

4. Hypo: suppose while Harris is driving at the speed limit, another car crosses over the lane and hits him. D argues that Harris is also negligent because he was driving with a suspended license. Is the suspended license relevant or conclusive evidence of negligence? 

a. It depends what the purpose of this statute is
i. Is the rule against driving with a suspended license designed to protect safety of other drivers?

ii. Or is it a rule of general applicability that isn’t necessarily developed with driver safety in mind? (ex: licenses may be designed for the purpose of regulating access to roads)

5. Martin v. Herzog
a. P’s car struck by D’s car coming in the opposite direction; P didn’t have lights on so D counter-claimed for contributory negligence; there was a statute enacted that required lights on a buggy
b. Court held that the purpose of the statute to have lights was to prevent accidents like this, so P was negligent per se

6. Tedla v. Ellman
a. P were walking along the highway and there was heavy traffic going in the direction that the statute told them they had to walk in. D said that they were breaking the statue and therefore negligent
b. Even though they were violating the statute, they were doing so to prevent greater harm

7. Hypo: Harris is speeding to the hospital to get his sister there bc appendix is about to burst. Another car hits Harris’s. Can other driver bring in speed limit violation as a counterclaim as negligence per se?

a. What is purpose of statute?
i. For Harris: speed limit isn’t specifically to prevent harm on road, it serves environmental, traffic, and oil regulation functions

ii. Against Harris: specific purpose of speed limit is to prevent accidents and regulate safe driving ( violation = negligence per se

b. Does Harris have an excuse?

i. For Harris: imminent danger of sister dying/greater harm to not speed

ii. Against Harris: unlike Tedla, noncompliance would create greater harm. Should have called ambulance instead

Evidence/Res Ipsa Loquitur
1. Direct Evidence: witness, testimony, physical evidence all related to negligence

2. Circumstantial Evidence: facts that support an inference of another fact relevant to a negligence claim
a. Negri v. Stop and Shop: plaintiff slipped on spilled jars of baby food in a grocery store. The jars were dirty and there was evidence that they had been sitting there for several hours. 

i. Holding: The defendant may be liable to plaintiff because it should have had constructive notice of the accident and remedied it. Should go to jury

b. Gordon v. American Museum: plaintiff was injured when he slipped and fell on a piece of waxy paper from a hotdog stand at museum entrance. 

i. Holding: no proof that the paper was dirty or that defendant should have known about it (not there long enough). Shouldn’t go to jury

3. Res Ipsa Loquitur: the evidence of negligence literally "speaks for itself"

a. Requirements: upon satisfaction, entitled to inference that defendant was negligent (may be rebutted)
i. Ordinarily will not occur in the absence of negligence (boy, that’s negligent!)
ii. Exclusive control of the defendant; and
iii. Not caused by plaintiff

b. Byrne v. Boadle: plaintiff was walking past defendant’s flour shop when a barrel of flower fell from the shop above and knocked the plaintiff down.

i. Holding: defendant responsible for negligence. Barrels of flour do not fall from windows in the absence of negligence.

c. McDougald v. Perry: plaintiff was driving behind a tractor-trailer when the spare tire fell from its holding under the car and bounced up and crashed through plaintiff’s windshield. 

i. Holding: defendant is liable for damages based on RIL because this would not normally happen in the absence of negligence; truck driver is in exclusive control over the tire, no one else is checking if spare properly secured
d. “Exclusive Control”

i. The trend has been to relax this requirement for situations in which defendant is in better position to gather information or a better position to avoid harm
ii. Is this the kind of negligence ordinarily associated with a class of people, of which defendant is a member?

iii. Ybarra v. Spangard: P went in for an appendectomy and as a result of something in surgery, sustained serious and permanent damage to arm and shoulder. 

1. Holding: All of the doctors and nurses were acting as one agent of hospital. The hospital is in a better position to gather information and a better position to avoid harm. Because they are the proximate cause, they have burden of proof to show they are not liable

Who Decides Negligence? Judge or Jury

1. Who decides what

a. Judges decide law – Ex: is it illegal to drive over 65mph?

b. Jurors decide facts

c. Jurors decide mixed questions of law and fact, except in “exceptional cases,” where no reasonable juror could decide question as a matter of law

i. Ex of mixed question: was this driver driving reasonable under the circumstances?

ii. Ex of exceptional cases

1. Conflicts with social norms about responsibility

2. Conflicts with another domain of law

3. Institutional competence and administrative difficulties

4. Deference to discretionary decisions of another breach of government

2. Baltimore & Ohio Railroad v. Goodman
a. Goodman (Plaintiff) was struck and killed by Baltimore and Ohio R.R.’s (Defendant’s) train when Plaintiff crossed a train track. Defendant argued that Plaintiff’s own negligence caused his death
b. Judge decided that Goodman assumed the risk of being hit because he didn’t stop and didn’t get out of his car to check for oncoming train

c. Judge held that jury should not decide the standard of care in this case because there is a clear duty to get out of the vehicle and check for trains

3. Pokora v. Wabash Railway
a. Pokora was killed while attempting to cross defendant’s railroad tracks. View was obstructed. Plaintiff did not get out of his vehicle to obtain a better view as required by the opinion in Goodman.
b. The jury gets to decide whether or not Plaintiff is required to get out of his vehicle and look for trains. Might not be feasible to get out of car and check every time (questions of fact).

4. Andrews v. United Airlines
a. Passenger, after flight, was struck by a briefcase from an overhead compartment. No one knows who opened it, or how it was allowed to fall, but the plaintiff claimed that, at a minimum, the airline could have installed netting to prevent baggage from falling.
b. Airline had done risk-utility analysis and had seen that installing nets not worth it because harm is low

c. The jury gets to decide if installing nets are worth it because jurors are the ones who are flying

5. Harris v. Scott
a. Cop pushed Harris’s car during car chase, which led to Harris becoming a quadriplegic
b. Arguments that we need a judge to dismiss the case to (1) establish clear lines, (2) defer to other government agents, (3) promote personal responsibility; (4) protect expert decision from jury
i. Supreme Court:  the story is so clear based on the video evidence, there is no question about facts, and the verdict is clear that Harris was guilty and Scott was not wrong
c. Arguments that we benefit from a trial, given the jury’s superior (1) discretion, (2) competence to resolve factual disputes, and (3) democratic input on important social questions

i. Too many questions about facts, need jury’s input to be factfinders in this case

Causation
Actual Causation – Cause-in-Fact
1. Actual causation for single defendants
a. “But for” test: an event was necessary to produce another event, no matter how remote; but for a particular event, a resulting event took place
i. Ex: Harm would not have taken place without exposure to that product
b. “Substantial Factor” test (multiple sufficient causes): even though multiple factors could have caused an event, would this particular event be substantial enough to produce the result on its own?
i. Defendant’s conduct is the “cause” if it is a “material element” and “substantial factor” in bringing the complained of event about
ii. Ex: one fire starts by lightening. Another fire started by a man. Two fires merge and property is destroyed by joint fire.
1. Either fire on its own would have destroyed the property. Fire B would still have led to the result even if fire A never took place
2. Use of Scientific Evidence: to show but for/substantial cause of harm when no one witnesses the true cause/there are other plausible explanations
a. General Causation: is the agent capable of causing harm generally?

i. Ex: can you show that cigarettes cause lung cancer
b. Specific Causation: did the agent cause plaintiff’s disease?

i. Ex: was plaintiff exposed to it? Is there an alternative explanation?
c. Bradford Hill Guidelines:
i. Is there a temporal relationship?

ii. What is the strength of the association between exposure and disease?

iii. Is there a relationship between the dose given and the response?

iv. Replicated results?

v. Is the association consistent with existing knowledge?

vi. Have alternative explanations been considered?

vii. What is the effect of stopping exposure to product?
d. Stubbs v. City of Rochester: defendant polluted water supply, plaintiff who drank water got typhoid
i. General causation: polluted water capable of causing typhoid

ii. Specific causation: short time period between exposure and onset; physical evidence of water being stinky; examined by doctor; though unclear if new cases of typhoid statistically significant increase
iii. There wasn’t a way to differentiate between getting directly from contaminated water vs. contagion from someone else. So court determined plaintiff presented enough evidence to push the question to a jury.
e. Zuchowicz v. United States: doctor prescribed double max authorized dosage of drug. Patient was diagnosed with PPH
i. General causation: disease too rare to know about it

ii. Specific: 1 month temporal relationship; physical effects; physician exam
iii. Causation evidence problems: no epidemiology, no studies on the effects of this drug on this disease, no FDA approval at this dose

iv. Nonetheless, court determines enough evidence to establish causation because negative side effect was demonstrated as a result of the drug, drug was wrongly prescribed in an unapproved dosage, plaintiff is injured
f. Policy considerations:

i. With reasonable medical certainty, courts may reject alternative explanations for injury [Stubbs]
ii. Finding that violation of FDA guidelines constitute cause [Zuchowicz]
3. Actual Causation for Multiple Defendants

a. Joint and several liability: when 2 or more actors act (a) in concert or (b) concurrently to (c) produce a single injury, they may be held jointly and severally liable. Plaintiff may sue multiple negligent defendants, together or separately, for the full amount of damages
i. Can sue A, or B, or A + B for full 100% (up to defendant at that point to implead)

ii. BUT, if you can identify which harm was caused by which defendant, cannot sue jointly

b. Alternative liability: 2 defendants (typically max 4) (a) acting negligently, (b) who produce a single indistinguishable harm, (c) may be held liable for the resulting injury, even if (d) only one defendant could theoretically be responsible for the harm
i. Useful when it is difficult to show who is responsible, a proof problem
ii. Ex: two people threw equal amount of M&Ms on the floor. 3rd person slips on one of the M&Ms. No way to prove which person’s M&M it was
iii. Summers v. Tice: 2 hunters shot similar guns, other guy got hurt, unclear whose shot hurt him. Defendants failed to meet burden of proof to determine who was at fault
1. Rule: shift the burden of proof to defendants to prove who did it. If jury can’t decide who was the wrongdoer, both defendants are held joint and severally liable
c. Market share liability: courts may find a manufacturer liable upon its participation in a national, state, or local market, when it produces a generic drug that is indistinguishable from others in the same marketplace
i. Plaintiffs who consume a good may recover from multiple defendants jointly or severally even when they cannot identify the defendant that caused harm when defendants (a) participate in the same market, (b) produce a generic/indistinguishable from others product, (c) in proportion to their share of the marketplace.
1. Useful when it’s extremely difficult to determine which defendant is at fault because the product is indistinguishable from other manufacturers’
ii. Hymowitz v. Eli Lilly: 300+ manufacturers made generic version of drug to prevent miscarriage, which resulted in cancer in the resulting kids. Often difficult to bring these cases forward since so many manufacturers, length of time until issues arose
1. Difficult to apply alternative liability here because so many defendants; reduces the odds that you’ll pin the right party
2. NY Rule: defendants severally (only their share) liable for producing generic products in marketplace according to their % of the national market even if didn’t produce the drug that caused plaintiff’s injury
3. CA Rule: permit burden shifting to defendants to prove they didn’t produce drug used by plaintiff; remaining defendants jointly and severally liable
Defendant’s breach of duty was a partial cause of the plaintiff’s injury. But Court must also find that this defendant’s conduct was also sufficiently connected to the plaintiff’s harm to hold the defendant liable
Proximate Cause (“Scope of Liability”)
1. Proximate cause means there is a sufficient connection between the defendant’s actions and the plaintiff’s harm to hold the defendant liable as a matter of policy
a. Should there be a legal limit imposed on the innumerable consequences of a negligent act?

2. An actor’s liability is limited to those physical harms that foreseeably result from the risks that made the actor’s conduct tortious
a. Unforeseeable harm: was the harm expected?
i. Unexpected type of harm: Is the plaintiff’s injury totally beyond the type of harm to be expected from the defendant’s conduct? ( no proximate cause

1. The Wagon Mound: oil spill near ship. Work was being done on the ship, and metals that dopped off came in contact with oil and caused an explosion
a. Unexpected type because the oil itself isn’t exploding right as it drops into the water, it was ignited afterwards
2. Darby v. National Trust (rat urine): lake is filled with rat urine that can cause disease, owner didn’t put a sign next to lake not to swim in it. Someone jumps into the lake but drowns. No proximate cause because type of harm was different than what the sign would have prevented
ii. Unexpected manner of harm: Did the harm arise in an unusual manner ( proximate cause

1. Hines v. Morrow: railroad company negligently didn’t upkeep area on highway, car got stuck in mud around that area, another car stopped to help, person had a pegleg, other foot got caught and broke. Proximate cause because all events fell within the general scope of risks created by not upkeeping
iii. Unexpected degree of harm: Did the harm involve more serious harm than expected ( proximate cause
1. Benn v. Thomas: plaintiff suffers heart attack 6 days after accident. Duty, breach and causation-in-fact exists. But was the crash the “proximate cause” of heart attack? 

a. Court holds that the accident was the proximate cause because although the severity of the harm was unforeseeable, the heart attack was a direct and foreseeable result of the type of harm caused to the plaintiff
b. Court cites “eggshell plaintiff” rule, imposing liability for the entire injury caused by defendant’s action, not just the injury defendant could foresee
b. Unforeseeable causes: did another person’s unexpected intervening act cause the harm, or did the action fall within the scope of risks created by the defendant?
i. Doe v. Manheimer: plaintiff was raped by a 3rd party on defendant’s property. Plaintiff claiming defendant’s negligently maintained property (“shield” of bushes) was the proximate cause for the assault
1. Court says the action isn’t foreseeable, such that it’s not something that we think of within the scope of risks
ii. Being held responsible for someone else’s crime based on how foreseeable/within the scope of risk it was because of a risk you’ve created
1. Ex: not installing burglar alarm properly/burglary happens at the house; bus stops too far and tells passenger to walk through “hobo’s hallow”/person gets hurt
iii. Opioid Litigation: can make the argument that major costs to the city of opioid overdose not within the scope of risks for defendant. The intervening event is doctors’ prescription of the drugs/users’ actual use of the drugs that cause these costs
c. Unforeseeable plaintiffs: was the plaintiff a foreseeable plaintiff, such that he was in some position, in time and space, to be foreseeably be harmed by the defendant’s conduct? 
i. Palsgraf v. Long Island Railroad: Employee of the railroad helps a man with a package get on the train. The package falls off the train and hits the tracks. Inside there are fireworks that cause an explosion. About 40 ft away, a penny scale falls on Palsgraf and she sues for damages, claiming the RR was negligent in pushing the man onto the train.
1. Holding: no duty is owed to Palsgraf, no proximate cause

2. Rule: the defendant’s conduct must be a “wrong” in relation to a foreseeable plaintiff (looking at it from the perspective of the defendant, rather than at the harm of the plaintiff)
3. Note: duty is a legal question, while proximate cause is a factual question for the jury. By ruling this is a duty question, judge decides without having to get into the factual issues
Defenses
Contributory and Comparative Negligence
Did plaintiff’s breach of duty of care to herself cause the damage?

1. Contributory Negligence
a. Historically, this was an absolute defense. Even if you were 1% responsible for an accident, you wouldn’t have a valid case (no recovery at all)
b. Courts started being more lenient
i. Last clear chance doctrine: even if P is to blame, if D could have averted the harm at the last minute and didn’t, D would still be responsible
ii. If D was reckless (not negligent), P’s contribution irrelevant
iii. Jury began comparing harm to plaintiff’s responsibility, which developed into comparative negligence 
c. Today, minority of states retain contributory negligence

2. Comparative Negligence: the plaintiff’s fault does not present a bar to recovery. Rather, the plaintiff’s recovery is only reduced by the plaintiff’s percentage of fault.
a. Pure Comparative Negligence (CA): P 90% of blame for accident can recover 10% of damages from D who was found to be 10% at fault
b. Modified Comparative Negligence: requires P no more than 50% responsible. If not, then can recover under pure model
Express & Implied Assumption of Risk
Knowingly & voluntarily assuming a risk

1. Express Assumption of Risk: does enforceable waiver expressly bar claim consistent with policy?
a. Exculpatory agreement: written or oral agreement to waive liability (a) broad enough and (b) clear enough to cover the harm alleged. Generally upheld if:
i. Language clearly covers negligent conduct alleged (ex: “resulting from NEGLIGENCE”)

ii. Does not interfere with public policy (Tunkl Factors)
b. Tunkl v. University of California: admitted patient to UC Hospital signs written agreement waiving liability against hospital. California Supreme Court holds agreement violates public policy
i. Public, regulated business

ii. Important public service

iii. Available to public

iv. Excessive bargaining power

v. Contract of adhesion

vi. Plaintiff under control or custody of defendant
c. Hanks v. Powder Ridge: P injures his foot on a man-made snow bank while snow tubing at D’s snow tubing facility. P had signed an agreement releasing the D from liability resulting from inherent risks of sport and negligence
i. K barred as a matter of public policy: court goes through Tunkl factors
1. Open to the public; custody & control of defendant; K of adhesion; but not overtly regulated, essential service, or excessive bargaining power
2. Implied Assumption of Risk: plaintiff implicitly and voluntarily assumes known risks by deciding to engage in a risky activity
a. Primary implied assumption of risk

i. Rule: did plaintiff (1) knowingly and (2) voluntarily assume risk of (3) “obvious and necessary” danger inherent in sport, game or amusement activity?
1. Not an affirmative defense, but rather determines whether defendant’s legal duty covers risks to which plaintiff is exposed

2. Exceptions: reckless or intentional misconduct
3. Ex: During volleyball game, X punches Y. Here, it cannot be argued that Y assumed the risk by consenting to play volleyball
ii. Murphy v. Steeplechase: P falls on an amusement park ride, which was like a moving belt. Had stood in line before getting on ride and observed others while they were on it
1. The greatest risk of getting on this ride was falling, which is what happened
2. Rule: one who takes part in a sport accepts the dangers that inhere in it so far as they are “obvious and necessary.”
a. If an activity is too dangerous, you wouldn’t let someone assume the risk of that kind of activity, there are limits
b. Secondary implied assumption of risk

i. Rule: Did plaintiff (1) knowingly and voluntarily assume risk of danger created by defendant’s negligence?
1. the defendant owes a duty, breached that duty, and the breach was an actual and proximate cause of the plaintiff’s damage ( there was negligence. However, the plaintiff knowingly assumed the known risk of the danger created by the defendant’s negligence. This a true affirmative defense because it is asserted only after plaintiff establishes prima facie case of negligence.
2. Courts usually treat this situation like comparative negligence

ii. Davenport v. Cotton Hope Plantation: P rented condo, and informed D that the lights were out on one of the staircases. D didn’t fix, P used stairs and fell because of poor lighting
1. All elements of prima facia case of negligence present, but D may use secondary assumption of risk as an affirmative defense (because P arguably assumed the risk of that danger by continuing to walk down the stairs knowing what he knew about the lighting). Nonetheless, P not barred from recovery, would be a comparative negligence claim
iii. Hypo: playing volleyball in class, volleyball hits roof and the tile starts swinging. Students tell Prof. they still want to play ( Secondary Assumption of Risk 

1. Students continued (voluntarily and knowingly) in light of Prof.’s negligence (created the risk by playing volleyball in class)
Preemption
Sometimes federal law regulating an activity overrides or preempts state tort claims
Three Types of Preemption:

1. Express Preemption: can you read the language, purpose, and history of a particular provision of a statute to expressly bar lawsuit against defendant?
a. Analysis:

i. (1) What does the federal statute say? Is the statute specific enough to exclusively govern the alleged misconduct in lawsuit?
ii. (2) What does the state lawsuit do? Will the lawsuit requirement the defendant to do something different than what federal law requires?
b. Riegel v. Medtronic: Riegel’s doctor negligently over-pumped a catheter and it burst. Claim that Medtronic negligently tested, designed, labeled and marketed the catheter.
i. Medtronic argues that P’s tort claim is preempted because it complied with a federal statute regulating medical devices

1. This was the case. Unlike Lohr, the device here had to go through premarket approval that had stringent, specific requirements
2. By allowing a state law tort claim, there would effectively be a new set of state requirements, which would differ from the federally regulated ones (damage award would lead Medtronic to possibly make changes; juries may frustrate federal scheme by failing to see costs/benefits of medical device)
ii. Dissent: Where the text of a preemption clause is open to more than one plausible reading, courts ordinarily accept the reading that disfavors preemption
2. Implied Conflict (Impossibility) Preemption: does federal law impose requirements that impossibly conflict with state law? (federal statute doesn’t expressly bar lawsuits)
a. Ex: federal law says one thing, state says another…no way to comply with both. Fed says no airbags in back seat, state says airbags in back seat ( state torts claim preempted 
3. Implied Obstacle Preemption: does state law obstruct “purpose and objectives” of federal law?
no express language and possible to meet both state and federal law, but frustrates purpose
a. Analysis:

i. What is the purpose of the statute? Does the lawsuit interfere with a “significant” regulatory purpose?
ii. What level of regulatory oversight exists? Does agency consistently oversee claims about safety and health? If so, a tort claim might be redundant or over-deter. If not, the lawsuit might help fulfill an important regulatory goal.
iii. What does the agency say? Does a federal agency say that a tort claim interferes with purpose of the statute or its regulations? If so, courts may defer to what the agency thinks about the lawsuit.
b. Wyeth v. Levine: Levine received the anti-nausea drug Phenergan in a method that caused her to develop gangrene. She sued, arguing for better labeling against IV push. Ds argued implied conflict and implied obstacle preemption (can’t stay consistent with FDA regulation and state tort jury determinations)

i. Court rejects preemption arguments, pointing to the legislative history of the statute and lack of specific regulations designed to ensure ongoing drug safety. Unlike Riegel, Wyeth could change its labels had it asked FDA for permission. Absent evidence that the FDA would not have approved new label, Wyeth could comply with both federal and state law without conflict.

ii. P demonstrated that the state tort suit actually fulfilled the underlying objectives of the regulatory regime. State lawsuits created an incentive for manufacturers, often in the best position to know about problems that occur with drugs after they come to market, to help inform the FDA, through petitions to make changes in their labels when necessary.
c. Arguing whether the ultimate “purpose or objective” of the federal law is to create a floor of minimum safety standards (which can be supplemented by state tort law), or whether federal law is meant to comprehensively regulate defendant’s conduct (which cannot be supplemented by tort law without gumming up the works).
4. Policy:

a. Traditionally, presumption against preemption of state law

b. Evolving: tort law is regulatory in nature, statutory law traditionally viewed as providing only a floor for our obligations to one another

c. Preemption sometimes shows that federal statutes both ceiling and floor for obligations

d. Who decides: congress, agency, or jury?

STRICT LIABILITY
Strict liability is a “no fault” category of torts where a plaintiff only need show causation and damages.

Policies Behind Strict Liability

· Corrective Justice: Assign moral blame to the direct cause of harm; Nonreciprocal risk-taking

· Deterrence: Loss avoidance; Risk spreading; Cost of business

· Compensation: Best insurer; Loss not born by innocent

· Court Access and Administration: Proof; Expense

Abnormally Dangerous Activities

1. Rule: Some activities are so dangerous that, no matter how much due care the defendant exerted to avoid the harm, the defendant will still be held strictly liable

2. “Normal” vs. “Abnormal”

a. Gas in a meter vs. Large quantities of inflammable liquid stored in densely populated city

b. Automobiles vs. Fireworks in public streets

c. Water in household pipes vs. Large quantities of water collected in dangerous place

d. Airplanes vs. Fumigation with cyanide gas

e. Vibration from ordinary construction vs. Excavation that lets in the “sea”

f. Dogs vs. Tigers (and other dangerous wild animals)

3. Fletcher/Old rule: Defendants are strictly liable for direct and natural consequences that result from dangerous and non-natural use of land. Causation still applies; superior intervening causes may break the chain of causation i.e. “act of God”
a. Fletcher v. Rylands: D built a large reservoir over a coal mine. D was faultless but water flooded through the mineshafts onto a neighboring property because of the weakened earth and possibly the engineer’s negligence ( D liable for all natural consequences of the escape due to unnatural use of land
b. Analogies, all strictly liable: cattle gets off your land and destroys neighbor’s crops; fumes/vapors interfering with someone else’s land; sewage getting off your land and onto neighbor’s; hot air balloon in crowded NYC crashing into the city (can’t control the wind; regardless of how much care you take, accident can’t be avoided)
4. Modern Rule
a. Abnormal
i. Extent to which the activity is not a common usage

ii. Inappropriateness of the activity

iii. Community value is outweighed by danger

b. Dangerous
i. Existence of high degree of harm to person, land or personal property

ii. Likelihood of great harm

iii. Inability to eliminate risk through reasonable care
c. Indiana Harbor Belt RR v. American Cyanamid: D manufacturer ships 20k gallons of a flammable toxic chemical. Because the lid on the outlet was broken, toxic chemicals spilled outside of the Chicago switching station. The spill caused more than $1 million in damages.
i. Holding: Strict liability does not apply. Here, the accident did not arise from any inherently dangerous aspect of the chemical. Instead, it arose from the broken lid. This was a manageable risk. Additionally, there is no way to reduce the risk of transportation in a major metropolitan area. The court argues that the most important factor to determine whether to impose strict liability for unreasonably dangerous activities is when a particular accident cannot be avoided by taking more care

ii. If something is so dangerous that can’t eliminate risk, do it somewhere else, do less of it, or don’t do it
d. Hypo: Hurricane Katrina – Homeowners sued private contractors for damages after the levees from a major navigation canal broke which caused sand from the piled up dredging to slide onto people’s property. There was evidence that revealed the dredging undermined the levees in critical areas around the city causing damages to surrounding land owners.
	
	P’s Arguments
	D’s Arguments

	Inability to eliminate risk through reasonable care
	Expert evidence could show that no amount of care could have reduced the risk of dredging.
	Contractors could have exercised more care here to ensure that levees remained stable during dredging. 

	Existence of high degree of harm to person, land or personal property
	As before, the probability of harm was great, particularly after repeated dredging was required due to shifting ground beneath levee.
	Probability of harm not great. The slow attrition of levees could not be predicted.

	Likelihood of great harm
	Yes. Near flooding of New Orleans.
	Hard to contest this factor.

	Extent to which the activity is not a common usage
	Expert testimony could reveal that this kind of dredging unusual. More info needed.
	Shipping and alteration to natural waterways are common in Gulf region.

	Inappropriateness of the activity
	Inappropriate given the threat posed to the City. 
	Appropriate given the traffic and the great distance ships would otherwise travel. 

	Community value is outweighed by danger
	Dredging is too dangerous notwithstanding marginal increase in shipping. Defendants are best insurers.
	Dredging warranted in light of increased trade, jobs, and economic benefits. P can buy insurance.


Manufacturing Defects

1. Aberrations in manufacturing process that makes the product dangerous
a. Rst Rule: (1) One engaged in the selling or distributing products (2) who sells or distributes a defective product (3) is subject to strict liability for harm to “persons or property” (4) caused by the defect
i. A manufacturing defect exists when products “depart from their intended design even though all possible care was exercised.”
b. Must show when, how, where injury takes place to demonstrate the cause was due to a manufacturing defect and not other conditions or actions. (actual + proximate cause)
i. Lacking direct evidence of defect, can use circumstantial proof: incident that hurt P would be one that generally occurs as a result of product defect; no other major causes
2. MacPherson v. Buick: Buick sold a car to a retail dealer. The retail dealer then sold the car to the P. While in the car, it suddenly collapsed due to wheels made with defective wood. Buick did not make the wheel; it was bought from another manufacturer. Buick argues that because they are not in privity with the P, there is no duty. 

a. Holding: Buick is liable for the injury to P, abandoning the idea that duty was limited to privity (citing scaffolding case; bystanders; wrongful labeling of drugs sold to pharmacy sold to consumer) [still rooted in negligence though]
b. Rule: Manufacturers owe a duty of care for reasonably foreseeable harm to reasonably foreseeable plaintiffs, including those persons “other than the purchaser” of the product.
3. Escola v. Coca Cola: waitress was injured when a coca cola bottle exploded in her hand. It appears the bottles were in the same condition they were in at the time they left the plant. 

a. Holding: Escola could sue the defendant on a res ipsa loquitur theory. Here, bottle would not normally explode absent negligence. The bottle was in the exclusive control of the defendant. It does not appear it was the fault of the plaintiff.
b. Concurrence presents rationale to allow plaintiffs to sue with strict liability theory in situations like this: warranty (manufacturer duty to consumer); consumer not in position to inspect; consumer trusts product will be in good condition
4. Schmiegel v. ZGE: P suing manufacturer that a catheter that exploded was a manufacturing defect. If representing D, need to try to establish that the catheter burst for some reason other than a manufacturing defect (since it has exploded and can’t test the actual device to see if it was actually defective).
a. Try to show the doctor was at fault who was operating it, or that conditions in patient was not optimal for the device
Design Defects

1. Can products be designed in an unreasonably unsafe way, even when there are no manufacturing problems? Is the product dangerous because of an aberration in the manufacturing process or because of the design itself?
a. May turn on questions of proof and expert opinion ( is this a systemic issue
b. May also turn on strategic concerns for the plaintiff and the defendant

c. Example: Wiley coyote cartoon w/ wheel helmet and telephone wire

i. Manufacturing Defect: Assuming, ACME anticipates that lines will be used that way and Wiley used it that way and all other wires would not have snapped as his did, this particular wire was dangerous

ii. Design Defect: The wire wasn’t strong enough to carry his weight. Wire is inherently dangerous in and of its very use and purpose. Alternative designs available.

d. Example: H.S. coach w/ pacemaker that had wires poke through sending shocks wildly

i. Manufacturing Defect: To prove it was this, you would want to show infrequency of this happening. If you can show that there was a wire missing in his pacemaker or that there the coating corroded faster than usual, then you could prove manufacturing.

ii. Design Defect: To prove this, you would want to show that there was a systematic defect that happened frequently. If company changed the coating recently or the type of wire recently in all of their products, you could likely prove this change was a design defect.

2. Analysis: Is the design defect so obvious that an ordinary consumer could infer that the product did not perform as safely as it should?

a. If so, employ consumer expectation test
i. Did the product enter the stream of commerce inconsistent with consumer expectations when used in a foreseeable manner?

b. If not, employ risk-utility test
i. Did the design create excessive preventable danger because of the probability and gravity of harm?

ii. Consider feasibility and cost of alternative design as well as effect on consumers and product

3. Consumer Expectation Test (obvious defects): A product’s design may be found defective if the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner

a. Soule v. GM: P got into an accident. The collision bent the frame of her Camaro in such a way that the wheel came up from underneath the car and injured her ankles. P sued GM on a manufacturing defect theory (defect in tire welding) and on a design defect theory (design of car made this more likely), arguing defects enhanced her injuries.

i. Holding: The manufacturer’s product failed to perform as safely as an ordinary consumer would expect. However, court rules the jury should not have been instructed on this rule. Instead, court should have used the excessive preventable danger test because the evidence was too highly detailed and technical. Although the instruction was incorrect, decision stands because of harmless error standard. 

4. Risk Utility Analysis (“Excessive Preventable Danger Test”): used in cases involving non-obvious defects, particularly where consumers have no idea how safe a product can be made

a. Defendant is strictly liable if risk of danger inherent in the design outweighs the benefits. 
b. When the defect in the design involves complicated, non-obvious trade-offs between safety and functionality, a jury considers 
i. (1) probability and gravity of danger by the challenged design
ii. (2) feasibility and cost of safer alternative design (RAD) and 
iii. (3) adverse consequences of alternative design to product and consumer 

c. Reasonable Alternative Design Test must prove a “reasonable alternative design” would have reduced the foreseeable risk of harm. Advantages and disadvantages of alternative design including:

i. Cost (inexpensive)

ii. Product longevity (last just as long)

iii. Maintenance and repair (same qualities)

iv. Aesthetics (same qualities)

v. Range of consumer choice (does not limit consumer choices)

d. Camacho v. Honda: P is injured in a motorcycle accident. Injuries exacerbated by the fact that the motorcycle did not have leg guards. Other manufacturers offered leg guards as an option but Honda did not. 

i. Holding: P can bring the lawsuit against Honda. Jury can consider the issue and weigh the factors. Provide incentives for manufacturers to make products safer. Here, there was a reasonable alternative design (adding leg guard). 

e. RAD: more you can say that the product design stays virtually unchanged from the consumer/manufacturer standpoint (simplest and cheapest), you can say that it is feasible 
5. Gray v. Pinto: consumer expectation vs. risk utility theory
	
	Plaintiff
	Defendant

	Is design defect so obvious that an “ordinary consumer” could infer that product did not perform as safely as it should?
	Yes, just as Soule recognized exceptions for automobiles that explode while idling, an ordinary consumer would not expect the Pinto to explode on minimal contact.
	No, like Soule, which involved the structure of the bracket and toe pan, the design and location of the gas tank represented a complex well-recognized trade-off between safety and consumer interest in added trunk space

	Did the design create “excessive preventable danger” because of the probability and gravity of harm?
	Yes, Ford’s documents revealed the gravity of harm—explosions, death, and serious physical injury. Expert evidence may reveal more. The probability of harm was significant, even if a precise calculation did not outweigh Ford’s undervaluation of life.
	No, the probability of harm, given the best evidence Ford had was low, notwithstanding gravity. More information would be needed to know the size of Ford’s fleet, but 210 burned vehicles out of millions is small

	Feasibility and cost of alternative design, as well as effect on consumers and product, worth it?
	Yes, a rubber bladder could have easily preserved consumer interest in different kind of car, at comparatively low cost ($11)
	No, $137 million to replace bladders in cars is excessive compared to risk, and would reduce availability of Pinto


Preemption/Strict Liability
Preemption applies the same for negligence and product liability
Failure to Warn
1. General rule: the seller is required to warn against (1) latent (hidden) dangers resulting from (2) foreseeable uses of product (3) of which it knew or should have known.

a. This includes unintended uses of the product, so long as those uses are also foreseeable.
2. (Q1) Is a warning required at all?

a. Warnings not required when risks are commonly known (open and obvious dangers): glue is sticky, knives are sharp, alcohol may lead to poisoning

b. Vassallo v. Baxter: P argues a silicone breast implant was negligently designed and accompanied by negligent product warnings.

i. Holding: Court adopts the modern rule regarding unknown dangers. Baxter not liable because risks were not reasonably foreseeable at the time of sale, nor could they have been reasonably discovered through reasonable testing
c. Modern Rule: Almost all states require that the defendant knew or should have known of the danger through reasonable testing at the time of sale

i. State courts disagree about how to define exactly what the manufacturer should have known. It may be measured by experts in the same field, by what the industry knew, or the most “state of the art” technology that exists at the time

ii. Many states require that the manufacturer warn consumers about newly discovered risks after the sale, if that is possible

1. Limitations:

a. Known or reasonably known of risk

b. Can identify users otherwise unaware of risk

c. Can effectively communicate risk

d. Burden of post-sale warning justified by risk 

3. (Q2) Is the Warning adequate?
a. Rule: A reasonable warning not only must convey a “fair indication” of the danger, but also warn with the “degree of intensity” required by the “nature of the risk.”
i. A warning must have sufficient:

1. Reach: must reach person likely to use product (except children).
2. Scope: describe scope of the danger for people likely to be affected by use
3. Seriousness: describe extent, seriousness and consequences of harm resulting from foreseeable misuse
4. Graphic power: physical aspects of the warning and means to convey warning must be adequate
a. Ex: Marlboro example: did cigarette warnings have sufficient graphic power? Is warning congruent with nature of the harm?
b. Hood v. Ryobi: P is injured after he removes the blade guard from a saw. There were numerous warnings on the saw itself and in the owner’s manual saying not to remove the guards (“Do not remove guards or you will risk serious physical injury”). P sues the saw manufacturer, arguing the warnings were insufficient to warn against the particular type of harm (the saw blade flew off). Additionally, he only removed the guard because he could not saw effectively with it on. 

i. Holding: The warnings were adequate. The vast majority of consumers do not detach the guard, there are few similar incidents, and adding warnings may dilute the effectiveness of the warnings.
c. Ragans v. Miriam Collins-Palm Beach Lab: P hairstylist was using a permanent wave kit on a customer she had used many times before. She accidentally added a drop of one of the liquids to the wrong bottle, although there was a warning that said “add to clear bottle only” and that to do otherwise could cause serious injury. It exploded, causing serious injury.

i. Holding: Warning was not adequate (a jury question was presented). The type of harm was unforeseeable (explosion). Issue with reach of the warning, the hairstylist was the one who also got harmed, not just the customer (ex: burn the scalp)
4. (Q3) when will learned intermediaries eliminate the need for a direct warning to consumers?

a. Rule: Under the “learned intermediary doctrine,” the manufacturer owes no duty to the ultimate consumer, so long as the manufacturer adequately warns the prescribing physician of the danger.

i. Exceptions have always existed for mass immunizations and when a regulatory authority requires direct warnings.
b. State v. Karl: Geller was prescribed a drug by her physician and died three days after taking it. Her estate sued the doctor and the drug manufacturer. Manufacturer argues for the learned intermediary doctrine.

i. Holding: Learned intermediary doctrine not appropriate for policy reasons, especially growth of advertising to consumers, managed care weakened doctor-patient relationship, medical practice as a shared undertaking
Defenses

1. Comparative Fault: Plaintiffs may be comparatively negligent for conduct that falls below standard of care. However, comparative negligence will not apply to hidden product defects. A plaintiff does not owe a duty to discover or guard against hidden product defects. 

a. GM v. Sanchez: P did not put car fully in park but was in between shifts; when he exited the car, the car rolled back over him. Plaintiff got stuck and eventually died from blood loss. 

i. Holding: Comparative negligence applies; damages should be reduced. Sanchez had a duty to take reasonable precautions to secure his vehicle. This is not a situation where Sanchez had a duty to discover a defect. Instead, he had a duty to act as a reasonable, average driver would.  

2. Assumption of Risk (of defendant’s defective product): 

a. Express Assumption: Generally, express assumption of risk (contract waivers) is not a defense for strict liability claims. But, under a minority of jurisdictions, express waivers may be binding on products.

b. Implied assumption: defendants can claim plaintiffs impliedly assumed the risk of a dangerous defect when they know the product has a defect and voluntarily use it anyway
3. Substantial Modification Defense: Generally, a manufacturer is not liable for injuries resulting from substantial alterations to a product by a third party that render the product defective or unsafe. 

a. In some states this is true, even if substantial alteration is foreseeable (Jones)
b. Most other states will not recognize defense when:

i. Alteration is foreseeable because there was no other way to use the product as intended (machine that kept shutting off unless altered)
ii. Product is purposely designed to permit use without a feature (forklift cover); or

iii. Failure to warn against certain alterations that may result in harm

c. Jones v. Ryobi: P’s workplace altered their printing press to make printing more efficient. They removed the guards and adjusted the machine so that it would keep running even when employees were using it. P’s hand got caught in the printer and she sued the manufacturer for design defect (strict liability) rather than her employer. 

i. Holding: Because Jones’ evidence showed that a 3rd party’s modification, not a defect existing when the press was sold, was the sole cause of her injury, her strict product liability claims for defective design fails. Jones must show that the defect was caused by the manufacturer; here, the machine was reasonably safe when it left the manufacturer and would have worked properly with the guards
ii. Dissent: The product was unsafe and defective from the beginning and expert testimony showed these dangers; the vast majority of machines had been altered by purchasers; there was a RAD in that you could have the knob for adjusting the wheels on the exterior of the machine.

d. Failure to Warn: If it is foreseeable that consumers will substantially alter a product, there is a duty to warn consumers of those dangers that may result

i. Substantial modification defense (for design defect claims) doesn’t necessarily preclude failure to warn claim
ii. Liriano v. Hobart: Liriano loses a hand in a meat grinder. His employer had taken the guard off. The issue here is whether the manufacturer should have warned users about removing the safety guards

1. Holding: If it is foreseeable that people will substantially alter a product, there is a duty to warn of those dangers that may result. Failure to warn is different from a design defect claim because warnings are less burdensome on manufacturers than changing a product’s design.
2. Ultimately, a jury question if something is an open and obvious danger (which a manufacturer wouldn’t have to warn about)
	
	Intentional Torts
	Negligence
	Strict Liability

	Category of Conduct
	Fault (Intentional Wrong)
	Fault (Breach of Duty of Care) OR

Accidental Wrong
	No Fault

(But unreasonably dangerous animals, activities, & products)

	Causal Connection
	Cause-in-Fact

Proximate cause
	Cause-in-Fact

Proximate cause
	Cause-in-Fact

Proximate cause

	Damages
	Lump Sum of Past & Future Damages:

Economic, Noneconomic, Punitive
	Lump Sum of Past & Future Damages:

Economic, Noneconomic, Punitive
	Lump Sum of Past & Future Damages:
Economic, Noneconomic, Punitive

	Defenses
	Consent,

Justification,

Necessity,

Constitutional
	Comparative Fault,

Assumption of Risk,

(Express & Implied)

Federal Law Conflicts
	-Comparative Fault (except for hidden risk)

-Assumption of Risk (implied, not express)

-Substantially modified product


1. Issue

2. Rule

3. This case is arguably stronger than (insert case) because…

4. This case is arguably weaker than (insert case) because…. 

5. [Conclusion w/ Policy]
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