TORT REVIEW Prof. Zimmerman Theory/Policy Rule Elements Case Class Example Limits Definition Table or Slide Analysis

1. Conclude

2. Articulate a rule – taking time to identify ambiguous elements (class 9)

3. Apply facts using precedent as your examples
4. Compare using relevant facts for each element

5. Compare to cases using relevant facts

6. Address opposing arguments

7. Conclude
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Torts summary table
2) TYPES OF FAULT

A. Overview
1. Intent
2. Recklessness
3. Negligence
3) INTENTIONAL TORTS

A. [image: image2.png]Forms of Intentional Torts

Was there an assault?
~ (1) Intent to put individual in “reasonable fear” of
~ (2) “imminent” bodily harm.

. :
Was there a battery? [OID)

~ Offensive contact or non-consensual touch

~Tobody or object intimately connected to body

~ Intent to injure is not necessary when defendant willfully sets in motion force that ca
injury

4

False imprisonment?
~ Actintending to wrongfully confine another within boundaries fixed by actor
~ Directly or Indirectly Results in Confinement
~ Conscious of confinement or harmed by it

1ED?

~ (1) An intentional or reckless act that, by (2) extreme and outrageous conduct, (3) that causes
(4) severe emotional distress to another.
~ Doesit “offend generally accepted standards of decency or morality”?



 
Summary of Intentional Torts
B. Standard and evidence required to establish intent
1. Generally: D must act purposefully, or, at least, substantially certain (individual v. statistical knowledge) a particular forbidden result will occur (Rst of Torts)
2. Minority jdx may allow COA for reckless behavior, like for “IIED”
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Sufficient Intent. 

a) Turns on evidence obtained before & after discovery. 
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E.g. Deepwater Horizon. BP litigation, report may support claim of (“recklessness” but not (“intentional” misconduct. If can show past similar conduct goes more to intent. Even if not act with purpose of creating underwater catastrophe, in light of past misconduct, BP could have been “substantially certain” harm would occur in similar circumstances.
(2) E.g. The Aunte-Christ. Aunt sues 8 yo nephew 127k for broken wrist.

(3) E.g. Iron Man, was substantially certain that I would hit Alix with a dangerous nerf gun in a crowded classroom, even if I couldn't see her through my foggy visor

b) Deliberate ignorance or conscious avoidance of knowledge is no excuse.
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Summary of Level of Faults relative to Iron Man class example
C. Overview / Commonalities

1. Each require
a) Some level of fault
b) Cause harm to another, and
c) That the other suffer some form of compensable damages
2. Principles
a) Longstanding tradition to provide a legal substitute for harms that offend fundamental values to a person’s “personal autonomy”
b) Each attempts to ensure people are free from unlawful intimidation, violence, or restraint
c) Insanity nor infancy are NOT DEFENSES to intentional torts bc of concerns with “corrective justice” btwn private parties, compensation, deterrence (think Garratt v. Dailey 5yo bo guilty of battery)
3. Damages
a) Almost always recovery for nominal damages for intentional torts. And, in many cases, one may also recover PD
D. Levels of Fault

1. Intent
a) Purpose. Acted with particular “purpose” to produce a result forbidden by one of those COA.
b) Consequence. Act with “substantially certain” that those consequences to result
2. Recklessness

a) Knowledge of risk (or obvious risk)
b) Small cost to reduce relative magnitude of harm demonstrates D’s indifference
3. Negligence

a) Cost of precautions outweighed by benefits
4. Capacity is NOT a DEFENSE.
5. POV. Harmful or offensive is judged OBJECTIVELY by a RP of ordinary sensibilities
E. Assault

1. Elements:
a)  Intent to put individual in “reasonable apprehension” of
b) “ Imminent: bodily harm
(1)  Apprehension of injury is key
(2)  Imminence can be negated by the words used
(3)  Conditional words can negate threat
F. Battery

1. Elements

a)  Intentional offensive contact or non-consensual touch
(1) Offensive according to a reasonable person of ordinary sensibilities. Must violate “rzbl sense of personal dignity.”
(i) “contact must be one which would offend the ordinary person and as such no one unduly sensitive…it must be a contact which is unwarranted by the social usages prevalent at the time and place at which it is inflicted”
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Getting pushed on the subway (expected in NY) vs. getting punched in the face

(2)  Wishnatsky v. Huey [sensitive to evil spirits door slam  ≠ battery]
(i) Facts. Defendant was having a convo in another person’s office. P attempted to enter and D pushed the door close. P sues for BATTERY.
(ii) Holding. ( No battery bc P was unduly sensitive (“very sensitive to evil spirits” and the contact was momentary, incidental, and indirect.
(iii) Damages
.
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Policy. In a crowded society, there is some unwanted contact. Must balance the interest in discouraging unwanted contact with the reality of crowded society.
b) To body or object intimately connected to body (Intent to injure is not nec. when D willfully sets in motion force that causes injury) 
(1) “There are some things such as clothing, or a cane, or indeed, anything directly grasped by the hand which are so intimately connected with one’s body as to be universally regarded as part of the person”
(i) Examples

1.  Kicking a walker out from under an old lady

2. Slapping the ass of a horse (causing horse to run off)

3. Grabbing paparazzi camera

(2) Offensive contact need not take place immediately or with D’s body
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Poison or trap will suffice 

(3) Policy: courts are concerned about conflicts escalating to violence

(4) Picard v. Barry Pontiac-Buick [camera touching etc. = battery]
(i) Facts. Picard brought camera to auto dealer to take pictures of people who ripped her off. While taking a picture, an employee pointed at Picard, approached her, and touched the camera. P claims she was attacked while photographing mechanic in shop, spun around by dealer, who places index finger on camera. Resulting in permanent damage to back.
(ii) Holding. (D’s contact with the camera sufficient for a claim of battery. P awarded 60k in compensatory + 6k PD. But ct eliminated PD.
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Garratt v. Daily [child pulls chair, body touches floor]
(i) Facts. 5 yo bold accused of deliberately pulling chair out from under an adult, who suffered damages totaling 11k.
(ii) Rule. ( P must have proven that the boy moved the chair while she was attempting to sit down for the purpose of causing her to have bodily contact with the ground OR that he knew with substantial certainty the fall would occur.
(iii) Holding. The law of battery applies to children. The boy set in motion a series of events that lead P to be battered by the earth. There was knowledge to a substantial certainty that moving her chair lead to injury.
1. (Had the plaintiff proved that little Brian moved the chair while she was attempting to sit down, that would be patently for the purpose or with the intent of causing bodily contact with the ground.  
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(But little Brian could also be held liable even if he didn’t act purposefully, but rather, knew with “substantial certainty” fall would occur.

(iv) Damages
.

(v) Note. Rst comment suggest that the substantial certainty test be LIMITED to “situations in which the D has knowledge to a substantial certainty that the conduct will bring about harm to a particular victim or to someone within a small class of potential victims within a localized area”
(6) E.g. Zimmeran v. Paparazzi
(i) 2 bases for assault + battery: 1) Grabbing camera of two big guys, even though they did not seem threatened; 2) Zimmerman’s threat that “they should get out of my villa or else!”
G. Imprisonment

1. Elements

a) Act intending to wrongfully confine another within boundaries fixed by the actor

(1) Intent is key

2. Direct OR indirectly results in confinement

(1) Physical barriers, force, or threats of physical force
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Duress

(3) False assertion of legal authority

(4) NOT “moral” force

(i) Lopez v. Winchell’s [accused stealing interrogation]
1. Facts. After employee is accused of stealing from the register, she is questioned in the baking room.  The defendants close the door behind them and lock the latch. Defendants sit next to her with yellow pad and evidence in briefcase.  They do not show her the contents of briefcase. 
2. Holding. ( Moral pressure, as where the P remains with the D to clear himself of suspicion of theft is not enough, nor as in the case of assaults, are threats for the future. There must be a restraint against the P’s will. 
a. Court finds no claim for false imprisonment. Moral force is insufficient to constitute confinement. Plaintiff could leave at any time.

b. This was NOT complete confinement (CB p. 919. If P to escape is required to run any risk of harm to his person or to his chattels or subject himself to any substantial liability to a 3P.)
3. Damages
.

(ii) Policy.

1. Movement in false imprisonment doctrine to strike a balance between employee’s interest in freedom of movement against employer’s need to investigate misconduct
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[image: image48.wmf]CA gives shopkeepers immunity for “rzble time” to investigate so long as there is “knowledge” of attempt to steal goods.

3. Conscious of confinement or at least harmed by it if unconscious
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Confined if there is no rzble means of escape

b) Boundaries need not be physical, threats are sufficient as long as this would threaten a person of ordinary sensitivity

(1) E.g. shopkeeper thinks someone is shoplifting and holds onto their wallet until the police arrive without a rzbl basis for doing so

H. IIED

1. Rule.

a) “Plaintiff’s intentional infliction of emotional distress claim requires four factors to be met: (1) intentional or reckless act that, by (2) extreme and outrageous conduct, (3) causes (4) severe emotional distress to another. “  

b) “Intentional or reckless conduct does not require that the defendant act with the specific purpose of causing emotional distress.  Rather, the plaintiff may show ‘recklessness’ if the wrongdoer had reason to know there was a high risk that severe emotional distress would result, but took few or no steps to prevent that result.   Moreover, outrageous conduct includes actions that offend ‘generally accepted standards of decency or morality.’”

2. Elements
(i) An intentional or reckless act that
1.  Does NOT require that D act with SPECIFIC PURPOSE of causing emotional distress.
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 Rather, P may show RECKLESSNESS if the wrongdoer had REASON TO KNOW there was a HIGH RISK that severe emotional distress would result BUT took few OR no steps to PREVENT that result.
3. Womack(P) v. Eldridge (D) [Fake reporter takes “pedo” picture]
a. Facts. D photographer took picture of the P under false pretenses. This photograph was used in grand jury proceedings involving child molestation, thus implicating him as a child molester. The use of the photo caused the P to be called multiple times (involved) in case and mental distress.
b. Rule. D had to intentionally engage in deceitful act and then use that photo, knowing, or reasonably knowing it could cause emotional distress *problematic*
c. Damages
.

d. Holding. (A reasonable person should have recognized the likelihood of serious mental distress caused by implicating an innocent person in a child molestation case.
(ii) By extreme and outrageous conduct
1.  Question is whether the act offends generally accepted standards of decency or morality
a. Hallmarks
i. Conduct continuous or repetitive
ii. D is in a unique control or authority
iii. Conduct is directed towards vulnerable populations
iv.  By transportation company or innkeeper (custodial or other special relationship)
2.  Although this is an objective standard, may consider whether the D has reason to know of P’s vulnerability
3. Must go beyond legal authority

(iii) That causes
(iv) Severe emotional distress to another
1. Does it “offend generally accepted standard of decency and morality”

4) DEFENSES

A. [image: image4.png]Defenses To Intentional Torts
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Summary of Defenses to Intentional Torts

B. Constitutional Defenses

1. 14th Amendment DP clause limits excessive PD awards to those that (for PD DAMAGES)
a) Reprehensibility

b) Proportionate relationship to actual damage

c) And other criminal or civil sanctions

2. 1st Amendment limits tort actions involving public figures or issues of public concern to those cases that involve false statements made with actual malice or with a “reckless disregard for the truth”

a) Summary

(1) Public figure

(2) Issues of public concern

(3) Must be (1) false statement of fact AND (2) made with actual malice knowing it’s false or reckless disregard for the truth). 
3. E.g. William (P) v. NBC (D) [to catch a predator]
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Turned on speech v. conduct. 
b) P argument.

(1) NBC’s actions = conduct because behavior was on the other side of the camera. Went beyond journalistic efforts to coordinate, conspire or cajole police officers to raid William’s home unnecessarily, in effort to start a media circus around a private citizen’s life. Like Womack, NBC’s photographers were embroiling a private citizen in unproven allegations of sexual misconduct that they knew were highly likely aka “recklessness” …HIGH RISK that severe emotional distress would result BUT took few OR no steps to PREVENT that result.
(2) “Cameras standing behind the police and law enforcement doing their job. Everyone should have a problem with the cameras in front of the police, as was here."

c) D argument. 
(1) Conduct was neither intentional, reckless, nor outrageous, but rather, part of its public mission to ferret out crimes in the home of a former, trusted public official

(2) Deserving as 1st Amendment protection as the parody in Hustler.
(3) [image: image5.png]Reckless and Outrageous, Like Womack.
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Hustler v. Falwell [Campari alcohol parody ad]
a) Facts. Hustler featured a parody of an ad, depicting Falwell (a public figure pastor) as having lost his virginity to his mother in an outhouse. 
b) Holding. ( Falwell can’t recover damages. Public figures may NOT recover for IIED by reason of publications such as this WITHOUT showing that the publication contains 1) a false statement of fact 2) which was made with actual malice
c) Damages
.
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Policy. 1st Amendment prohibits limiting this speech in the area of public debate; implications for political cartoonist and satirists; give “breathing room” to 1st Amendment.
5. Snyder v. Phelps [anti-gay protestors at funeral]
a) [image: image54.jpg]


Facts. Westboro Baptist Church, which believes God kills soldiers as punishment for America’s tolerance of homosexuality, protested the funeral of a soldier.

b) Holding. ( Supreme Court, relying on Hustler, reversed verdict. Agreeing the statements were repugnant and did no involve a public figure but found that the statements involved issues of public concern, and hence, were protected by the 1st Amendment.
c) Damages
. 
C. Consent
1. General Rule: One may consent to battery or other limitations on their personal autonomy
a) Consent may be express OR implied by custom OR reasonable interpretation of consent 

2. Limits exist when:

a) No capacity to consent
(1) E.g. Age, inebriation, drunk

b) Consent is not informed
c) Consent is not voluntary
(1) E.g. Fraud or duress

d) Malicious attack beyond scope of consent

(1) E.g. One may consent to have sex but is unaware partner has an STD

e) Consent otherwise violates public policy
(1) E.g. statutory rape, incest, illegal prizefight

3. Analogy: Assumption of the Risk Doctrine in Negligence

4. [image: image55.png]


Hart v. Geysel [ wrongful death illegal prizefighter sues]
a) Facts. A man died during an illegal prizefight (by statute) and the administrator of his estate brought suit.
b) Majority Rule. (Still liable! ( Consent canNOT serve as a bar to recovery. Where parties engage in “mutual combat in anger”, each is civilly liable to the other for any physical injury inflicted by him during the fight. This might discourage people from fighting. Also, perhaps fighters don’t fully appreciate what they are consenting to.
c) Minority Rule. ( not liable without malice! ( Consent CAN be a defense. Where parties engage in mutual combat in anger, the act of each is unlawful and relief will be denied them in the absence of showing an excessive force or malicious intent to do serious injury upon the part of the defendant. 
d) Holding. Courts adopt minority rule. 
e) Damages
.

f) Reasoning. Parties shouldn’t profit from wrongdoing (statute illegal prizefighting); people should be able to consent to use their bodies as they wish.
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Justification

1. Theory. Justification and necessity defenses reflect an underlying principle that in some cases judicial remedies won’t practically resolve disputes and self-help is needed to avoid a greater injury.  
2. Self Defense

a) General Rule. People may use reasonable force in response to (objective and subjective good faith) reasonable belief that another will intentionally cause great bodily harm or believe life is in danger
(1) [image: image57.png]


There is generally not a duty to retreat OR accede to demands unless you can do so with “complete” safety

(i) “Detached reflection cannot be demanded in the presence of an upturned knife” – Judge Oliver Wendell Holmes Jr. 
(2) May use deadly force to repel similar threats to human safety, particularly, within the home. There is no transfer of intent here, if the attack misses and hits someone else, then it does not cause battery.
(3) Questions for the JURY
b) [image: image58.jpg]


Courvoisier(P) v. Raymond (D) [off-duty cop shot during riot outside jewelry store]
(1) Facts. Courvoisier lives above his jewelry store.  Men break into his building in the middle of the night.  He chases them out with a gun. A crowd gathers. Raymond, a police officer, steps out from crowd, reaches under his lapel, Courvoisier takes aim and fires, killing Raymond.
(2) Holding. ( Jury instructions should have asked whether Courvoisier had a reasonable belief that he was being attacked. “If the jury believed that the defendant would have been justified in shooting one of the rioters, had such person advanced towards him, as did P, then it became important to determine whether the D mistook P for a rioter, and if such a mistake was made, was it excusable in light of all the circumstances”
(3) Damages
. 

(4) Notes. Is this an objective reasonable person standard? There seems to be a subjective element. 
3. Defense of Property

a) General Rule. Property owners are entitled to use reasonable force, including obvious and non-deadly barriers to prevent trespassers. e.g. barbed wire
(1) Generally, no privilege to use deadly force to protect property

b) Katko(P) v. Briney (D)[spring loaded gun trap in unoccupied farmhouse]
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Facts. Defendant sets up a spring gun in abandoned farmhouse. “No trespass” signs existed, but they were over 35 feet away from the house with trap. Gun trap was hidden from view.  After two thieves, break in, one triggers spring gun and suffered permanent injuries to leg.
(2) Holding. ( Not appropriate to use lethal force to defend property. Court expresses no opinion on punitive damages that were awarded.
(3) Policy. The law has always placed a higher value upon human safety than upon mere rights in property. 
(4) Damages. (CD + (PD

(5) Dissent. Majority fails to recognize a defense to the intentional tort where the D did not intend to cause serious harm. Also, PD should not be awarded to a P that was engaged in criminal activity.
(6) Notes. Would the result be different if the trap was in their home? More obvious and less dangerous? Less automated?
c) Pozner Reasonable Test CB p. 967

(1) Valuate property v. cost human life/limb
(2) Existing adequate remedy?

(3) Location and different protection by other means

(4) Kind of warning given
(5) Deadliness of device used

(6) Character of conflicting activities

(7) Cost of avoiding interference by other means

E. Necessity

1. Private Necessity (like a compulsory license-fee for the use and damage of property)
a) Privilege to take steps to protect self, third parties, and property
b) But required to compensate for damages
(1) Why force compensation?
(i) Deterrence
1. Encourage conduct that maximizes welfare

2. People less inclined to simply cut the ship lines

(ii) Corrective justice

(iii) Compensation for injured parties

(iv) Place burden
1. On the party in the best position to avoid harm

2. Best able to insure against loss
c) Privilege extends to trespass to land but NOT necessarily harm to people

d) E.g. You are trapped in blizzard in San Gabriel mountains. Your car breaks down, and without food or heat, you know you won’t make it through the night. You see light in the distance. It’s a cabin and there isn’t another option for miles. The cabin owner MUST let you in if there is no threat to her own personal safety. When landowners eject parties in peril, and they are inured as a result, they have the right to sue the landowner for damages.
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Vincent (P) v. Lake Erie Transportation Co. (D) [ship tied to private dock to avoid greater harm]
(1) Facts. A violent storm in late November passes through the Great Lakes as the steamship Reynolds is unloading cargo. Unloading finishes at 10:00 p.m., at which time, storm is growing in violence and wind is blowing at 50 m.p.h. No tugs were available, so the lines were reinforced.  The bow was to the East, so as the winds blew, it was knocked against the dock creating $500 of damage.
(2) Holding. ( Under the doctrine of necessity, the ship-owner was entitled to dock his ship to prevent greater harm of losing the entire ship. Compensation, however, is still required.
(3) Damages. D to compensate P for the resulting damage.
2. Public Necessity

a) For purpose of averting imminent public disaster. Salus populi suprema lex esto (The welfare of the people shall be the supreme law”)
(1) E.g.: shoot rabid dog to protect others
b) Do not have to pay damages.
5) NEGLIGENCE 
A. Overview

1. Negligence or breach of a duty of care: the failure to use “ordinary or reasonable care”

2. A prima facia case for negligence requires
	Duty
	An obligation to conform to a particular standard of care to another, usually that of an ordinary, prudent “reasonable person”

Did the Defendant owe a duty of care to the Plaintiff? (A question of law for the judge to decide). Misfeasance (when a party, through a particular course of conduct, exposes another to an increased risk of harm) or Non feasance (occurs when a party, passively observes harm to another, but fails to act in order to reduce harm-even when burden of reducing harm is very slight)? 

	Breach
	A failure to satisfy that standard of care

Did the Defendant “breach” a duty of reasonable care?

	Causation
	That the breach be the factual and proximate (legally recognized) cause of harm
Was the Defendant’s breach the actual and proximate (legally recognizable) cause of the Plaintiff’s injury?

	Damages
	The plaintiff is harmed

Was the Plaintiff harmed?


B. Duty 
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1. The Standard of Care
2. Reasonable Person Standard. The standard of care is measured by the “ordinary prudence” that a “reasonable person” would exercise to avoid injury under the circumstances

a) Qualified Exceptions: 

(1) Common Carriers (transportation services) and experts
(i) MAY be subject to MORE stringent standard of care (SOC) bc of their relationship to the P and/or in light of their experience. Rather than “reasonable person”, they must act like an “average member of profession” in community.

(2) Children and physical disabled

(i) MAY be subject to more LENIENT standard in light of their age, wisdom, experience, or capacity

(3) Adult Activities Exception.

(i) When they engage in “adult activities” (driving). They must act with the ordinary prudence of a RP like everyone else.
C. The Role of Judge and Jury
1. Overview

a) General Rule: Judges decide law, while juries decide facts
(1) Judges decide duty; Juries decide breach

(2) Jurors also decide mixed questions of law and fact, except in “exceptional cases” where no reasonable juror could decide the question as a matter of law

b) Judges may decide when a D has no duty of care at all

(1) Judges may decide when the ordinary duty of reasonable care requires modification in exceptional cases, when a countervailing policy warrants denying or limiting liability in a particular class of cases

c) Benefits of Judge-made Rules

2. Duty owed as a matter of law? BALANCING FACTORS
a) The foreseeability of the harm to a particular plaintiff

b) The burden on defendants and the community of the duty imposed (or not imposed)

c) The severity of the potential harm to the plaintiff in the absence of a duty

d) The closeness of the connection between the defendant’s conduct and the plaintiff

e) The moral blameworthiness of the conduct at issue

f) Pragmatic concern of the prevalence of insurance.
g) Reasonable expectation of parties and society in general

h) Proliferation of claims

i) The likelihood of unlimited or insurer-like liability
j) Disproportionate risk and reparation allocation

k) Public policies affecting the expansion or limitations of new channels of liability.

3. Judge or Jury Table for Negligence
	
	Judge Decides
	Jury Decides

	What
	Decides law  
	Decides Facts

	Notes
	(if the standard of conduct is clear, the issue should be determined by the courts)
	Mixed-questions of law and fact EXCEPT in “exceptional cases” where no reasonable juror could decide question as a matter of law.

Breach is just such a mixed question of law and fact

	Cases
	Goodman
	Pokora / Adams

	Benefits of:
	1. Need for clear lines and consistency

2. Institutional competence and administrative difficulties

3. Need to promote other valuable social conduct

4. Deference to another branch of government
	1) Need for discretion

2) Institutional competence

3) Access to courts

4) Democratic principles

	Rst Policy
	Rst. Policy Factors for REMOVING cases from JURY

- Conflicts with social norms about responsibility

-Conflicts with another domain of law

-Institutional competence and administrative difficulties

-Deference to discretion decisions of another branch of government


	


a) E.g. Scott v. Harris [police high-speed chase]
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Facts. Car chase, D was speeding, high-speed chase close to midnight, hit officer car. P pit executed authorized pit maneuver causing D to lose control of vehicle. D injured, became quadriplegic. Police dashcam. 
(2) Analysis.

(i) Because you are trying to convince a judge about whether a jury trial is appropriate, also think about the concerns we just discussed: 

1. Argue for the JUDGE to decide. Is this a case where we need a judge to dismiss the case to (1) establish clear lines, (2) defer to other government agents, (3) promote personal responsibility; (4) protect expert decision from jury?  

2. Argue for the JURY to decide. Is this a case where we benefit from a trial, given the jury’s superior (1) discretion, (2) competence to resolve factual disputes, and (3) democratic input on important social questions?

3. Supreme Court:

a. “The videotape tells quite a … story. There we see respondent’s vehicle racing down narrow, two-lane roads in the dead of night at speeds that are shockingly fast. We see it swerve around more than a dozen other cars, cross the double-yellow line, and force cars traveling in both directions to their respective shoulders to avoid being hit. We see it run multiple red lights and travel for considerable periods of time in the occasional center left-turn-only lane, chased by numerous police cars forced to engage in the same hazardous maneuvers just to keep up. Far from being the cautious and controlled driver the lower court depicts, what we see on the video more closely resembles a Hollywood-style car chase of the most frightening sort, placing police officers and innocent bystanders alike at great risk of serious injury.”
4. 11th circuit:
a. Harris slowed down, activated his blinker, and turned into a drugstore parking lot located in a shopping complex, where two Peachtree City police vehicles were already stationed. Scott proceeded around the opposite side of the complex in an attempt to prevent Harris from leaving the parking lot and getting onto Highway 74, driving his vehicle directly into Harris’ path. Harris attempted to turn to the left to avoid hitting Scott’s car, but the two vehicles came in contact with each other, causing minor damage to Scott’s cruiser. Harris then entered Highway 74 and continued to flee southward at a high speed.

b. Fenninger was the supervisor who responded to Scott’s radio call and granted Scott permission … to: “Go ahead and take him out. Take him out.” Fenninger – who tuned into the transmissions about the pursuit late – did not know how the pursuit originated, the speeds of the vehicles, the numbers of motorists or pedestrians on the roadways, or how dangerously Harris was driving. Fenninger also did not request further details about the pursuit prior to authorizing the [maneuver].
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 Goodman (P) (Baltimore OH Railroad v. Goodman)CB p. 62 [wrongful death train tracks crash, judge never driven car]
(1) Facts. Plaintiff drives east and is killed by a train running southwest at 60 miles per hour. Plaintiff claims that he was driving at 10-12 mph, but as he approached the train tracks, he slowed down to “five or six” mph, 40 feet from the crossing. The plaintiff claimed that he couldn’t see the train, even though it was going straight, because it was obstructed by a row of houses. P was hit by the train and killed.
(2) Holding. ( no D negligence.in favor of D. Goodman did not exercise due care required. “When a man goes upon a railroad track, he must stop, look, and listen”; “When a party is driving in daylight across a railroad in a familiar area obscured by homes, the party must stop, and if necessary, step out of the car too look for crossing train traffic”
1. ( Clear standard of conduct

2. ( Decided by Judge
3. Establish clear lines and rules of conduct for similar situations in the future. Institutional competence and admin. difficulties
4. Defer to other government agents, like the DOT. 
5. To make better policy judgements about the best way for people to drive on our roadways
6. Promote personal responsibility by the P, who may be in better position to avoid getting hurt

7. To protect expert decisions of what is right and wrong from sometimes inconsistent passions of a jury

(3) Damages. ( None.
(4) Reasoning
. Standard of conduct (stop, look, listen) is known therefore Judge can made decision.
(5) Notes:

(i) Do you buy the Plaintiff’s story? What else explains the crash?
(ii) What are the advantages/disadvantages of this judge-made rule?
(iii) Judge Holmes decides the case rather than a jury. Holmes had NEVER DRIVEN a car and was very old. 
c) Pokora v. Wabash Railway Co. [another train case but different outcome]
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Facts. Pokora was driving west across a “switch track” and then a main track.  The switch track had box cars, cutting off plaintiff’s view. Distance between tracks was 8 feet, and mostly obscured by box cars.  Had almost no view of track to the North. He did not get out of his vehicle to obtain a better view, as Goodman seemed to require.
(2) Holding. ( Negligence. In favor of P. The Goodman rule that one must exit their vehicle to look for trains is not realistic and may be dangerous. In default of the guide to customary conduct, what is suitable for the traveler caught in a mesh where the ordinary safeguards fail him is for the judgement of the JURY
(i) ( Decided by JURY. 
a. Need for discretion. Potential that Jury’s superior discretion to resolve new questions when technology and social standards change

b. Institutional competence. Competence to resolve complicated factual disputes,

c. Access to courts.

d. Democratic Principles. The ability to provide a democratic check against unelected judges to decide important questions of social policy and welfare

(ii) ( Clear standard of conduct

(iii) ( negligence

(3) Note.

(i) How is this different than Goodman? What changed?

d) Andrews (P) v. United Airlines (D) [Overhead luggage hit me, you owe me.]
(1) Facts. P was on a plane and overhead baggage (a briefcase) fell on top of her. Andrews argued this injury was foreseeable and the airline should have prevented it by installing netting.
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Holding. Remand MSJ. As a common carrier, D owed a duty of the utmost care and the vigilance of a very cautious person. This is a case the jury should be able to hear as they are best equipped to decide this issue.
1. ( Decided by JURY

2. ( Common carrier

3. ( Heightened standard of care

4. Tbd Negligence (remand)

(3) Damages. TBD.
(4) Reasoning. Close call of law/facts. Close enough to prohibit granting MSJ.
D. Policy Considerations
1. Explicit policy grounds for imposing or limiting duty
a) Foreseeability
b) Certainty of harm to P
c) Closeness of connection
d) Moral blame
e) Policy of preventing future harm
f) Burden on D and community of duty
g) Availability, cost, prevalence of insurance
h) Limitless liability
2. Unlimited liability and privity
a) Courts may articulate bright line rules applicable to general classes of cases

b) Duty not defined exclusively by privity or foreseeability

c) May in rare cases impose privity-based limit to account for policy, including burden on D and threat of unlimited liability
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Strauss v. Belle Realty [NYC power outage P slips and fall in common area]
a) Facts. During a serious blackout, a man tripped and fell in the apartment’s common area.
b) Holding. Courts limit duty to those in a contractual relationship, privity, (apartment building + Con Edison’ Plaintiff he was in his actual apartment + Con Edison).
(i) ( Privity

(ii) ( Duty

(iii) ( Negligence

c) Reasoning. Liability could be enormous and in determining liability of utilities for consequential damages for failure to provide service, courts had declined to extend the duty of care to noncustomers; must limit the orbit of duty.
E. Affirmative Obligations

1. General Rule: Absent some special exception OR relationship, tort law punishes misfeasance but NOT nonfeasance  
a) Misfeasance def: occurs when a party, through a particular course of CONDUCT exposes another to an INCREASED risk of harm 

b) Nonfeasance def: occurs when a party passively observes harm to another but FAILS TO ACT in order to reduce that harm, even when the burden of reducing the harm is very slight
c) Analysis:
(1) Ask was Defendant’s conduct misfeasance or nonfeasance?

(2) Ask even it it’s nonfeasance, was Defendant’s relationship with the victim or perpetrator of the harm so “special” as to impose a duty anyway?

d) Policy

(1) does the duty place too much of a burden on the third parties or society (because, for example, the duty to warn about someone's sexual behavior raises privacy concerns or chills speech among present and future employers)? 

(2) Does the duty create burdensome insurance obligations on a potential class of defendants (because, for example, the threat of liability raises an EMT or a lawyer's malpractice insurance)? 

(3) Is the potential harm concrete and severe enough to warrant the imposition of a duty (because the threat involves murder or child abuse)? 

(4) Is there a sufficient connection between the defendant's conduct and the plaintiff so that the imposition of a duty, at least, seems "fair" (like whether Clearview AI owes a duty to warn about dangerous people it aggregates in its evolving database)?
e) Justifications for Distinguishing between Misfeasance and Nonfeasance and NO affirmative obligation to help:
(1) Lack of bright line rules

(2) Altruism will accomplish same result

(3) Multiple rescuers

(4) Risky self-sacrifice

(5) Would limit autonomy and liberty

(i) Example: X is a representative of a private charity. He asks you for $1 to save the life of a starving child in a country ravaged by war. There are other donors, but the number of needed children far outstrips that number and the money means nothing to you. Do you have an obligation to give $1? No.

2. Exceptions for Nonfeasance
a) Special Relationship to Victim

(1) Common carriers (trains, airplanes, buses)

(2) Innkeepers

(3) Property owners

(4) Custodial relationship to victim (warden/prisoner, parent/child, teacher/student)
(5) Commercial hosts (vs. social hosts)

(6) Botched rescue attempts or reasonable reliance on a “voluntary undertaking”

(7) Government entity conducting private-like activities

(8) Government worker conducting ministerial functions when the purpose of a statute is designed to protect the victim

b) Voluntary Assumption of Duty

(1) Government entity that satisfies Cuffy test

c) Special Relationship to Perpetrator

(1) Negligent representation of physical safety

(2) Person takes charge of others with dangerous propensities

(3) Negligent entrustment

3. Special Relationship to Victim (Harper)
a) Analysis:

(1) Ask was Defendant’s conduct misfeasance or nonfeasance?

(2) Ask even it it’s nonfeasance, was Defendant’s relationship with the victim or perpetrator of the harm so “special” as to impose a duty anyway?

b) Common carriers

c) Innkeepers

d) Possessors of land who hold it open to the public

e) Parents (to children)

f) Custodial relationships to helpless person

(1) Persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities for self-protection (custody)
(i) Superior knowledge of a dangerous condition is insufficient
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Harper v. Herman [nonfeasance boat owner in shallow water + young diver left quadriplegic = no duty]
(i) Facts. Herman (64 P) owns large boat and sails on Lake Minnetonka with four guests. Harper (20) was invited to go sailing, but was invited by a different guest, not Herman. Herman was in charge of the boat and passengers. Harper was not an expert diver. He took everyone swimming and docked in what he knew was very shallow water and was rendered a quadriplegic. He claims Herman should have told him about the shallow water. 
(ii) Holding. This is a case of NONFEASANCE. No duty bc NO SPECIAL RELATIONSHIP exists.
1. ( Nonfeasance

2. ( Special Care
3. ( Duty of Care

4. ( Duty to Warn

5. ( Affirmative Duty

6. ( Negligence

(iii) Rule. SUPERIOR KNOWLEDGE of a dangerous condition by ITSELF, in the ABSENT of a DUTY to provide protection, is INSUFFICIENT to establish liability in NEGLIGENCE.
(iv) Reasoning. Harper (P) had no reasonable expectation to look to Herman for protection. Harper was not particularly bulnerable and Herman did not hold power over Harper’s welfare. Thus, Herman had no duty to warn Harper that the water was shallow. No matter how preventable, probable, knowable, or grave the danger. Herman has no case as a matter of law.
(v) Hypo. What if Harper asked Herman if it was safe to dive and Herman said yes? This may be construed as MISFEASANCE OR, alternatively, Herman NEGLIGENT UNDERTAKING to HELP Harper (CREATING a DUTY)
4. Voluntary Undertaking or Assumption of Duty of Service (Farwell)
a) Ask

(1) Is the Plaintiff’s peril the result of the Defendant’s misfeasance or nonfeasance?

(2) If it’s nonfeasance, is there a special relationship or policy that compels the Defendant to act?

b) General Rule Rst 324: Misfeasance when”
(1) The actor doesn’t take reasonable care to secure the victim’s safety when in “the actor’s charge”
(2) The actor’s discontinuing aid or protection” leave the victim in worse condition OR
(3) When the victim relies on the actor’s promise to help.

c) When can you DISCONTINUE aid? (elements) VOLUNTARY UNDERTAKING
(1) Actor need ONLY to exercise REASONABLE CARE

(2) Can DISCONTINUE if you LEAVE the person in the SAME CONDITION that they were found in, UNLESS the person is in SERIOUS RISK OF imminent bodily harm OR death. 

d) Farwell v. Keaton [misfeasance + “social adventure” get into fight, one dies later = misfeasance/duty/neg]
(1) Facts. Farwell (P) and Siegrist are friends, followed two girls to a drive-in. Got into a fight with six guys. Siegrist runs away and later finds Farwell underneath a car, severely beaten. Siegrist applies ice to Farwell’s head, drives around for hours, and then leaves him in the care overnight. Farwell dies during the night.
(2) [image: image67.png]


Holding. D owed a duty to Farwell.
a. ( Misfeasance

b. ( Affirmative duty
c. ( Special relationship

d. ( Negligence
(3) Reasoning. Two rationales: 1) the D voluntarily attempted to aid Farwell (putting icepack) + 2) the two were engaged in a joint endeavor and this is a special relationship (implicit in such common undertaking is the understanding that one will render assistance to the other when he is in peril if he can do so without endangering himself)
(4) Notes. The “joint endeavor” approach has NOT been ADOPTED by many courts although some have adopted the idea that when two endeavor on a risk scenario there might be a duty.
(5) Rule. When one voluntarily begins a rescue attempt, they assume the duty to protect the person and see the rescue through otherwise they will be in breach of that duty. (Must not leave him worse than he was).
(6) Knight v. California?
 [ hypoglycemic employee at prison with physicians given ensure. Feels okay. Drives home crashes later]
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Facts. A diabetic employee at a federal prison says he’s not feeling well. History of hypoglycemic episodes and become “aggravated, angry, and adamant about going home…become hostile suspicious, unresponsive, agitated” and in denial of his medical issue. Coworkers medically trained. Past driven him home. Notified his wife. This time gave an ensure, Knight said “felt a lot better, doing just fine.” Fatal drives home crashes within minutes. Wife sues negligence, misfeasance, arguendo nonfeasance bc (1) Knight in their custody, care or control and (2) D voluntarily assumed duty of care to him in past.
(ii) Holding. P could not show ny of the special relationships in misfeasance or nonfeasance for liability.
1. ( Duty

2. ( Negligence
3. ( Misfeasance

a. or (3) caused the Defendant’s peril (misfeasance)

4. ( Nonfeasance (0 of the 3 special Relationship)
a. Assumed an implicit or express contract or expectation of rescue

b. That the victim was in Defendant’s custody (like a mental patient or prisoner) and lacked access to other rescuers, 

(iii) Reasoning.
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1. Court
a. Prison never promised to protect Stockberger from the risks of his illness
b. Past accommodations do not create a reasonable expectation of future care
c. Stockberger not in custody of prison
d. His peril was the direct result of his exercising his freedom to leave the prison
e. None of the prison employees created the risk.
i. Did not put P in jeopardy of hypoglycemia by denying him access to insulin or otherwise hinder his treatment
ii. Contrary, one colleague offered him help by giving him Ensure
iii. D did not force P to leave premises or prevent someone else from giving him a ride
2. In Class dissent
a. As many of you noted, Buzzy Knight's “helplessness” is debatable, but it is at least arguable that 

i. being in a hypoglycemic state prevented him from perceiving and guarding against risks.

ii. The prison employees did not cause his hypoglycemia, but perhaps the physician’s assistant “caused” Knight's fatal decision to drive home (in a necessary-condition causal sense by giving him just enough Ensure to start the drive, but not enough medical attention to make him well enough to drive safely). 

iii. Indeed, as you argued, this small act of assistance may have actually increased the risk of harm by creating enough of a false sense of security for Knight to attempt a drive home, and a medically trained person should have recognized it was insufficient help. 

iv. These interpretations would expand two of the three categories Judge Posner identified: custody and causation. 

v. One might also argue that the first exception, reliance, should apply to this case. 

vi. The prison had provided transportation from time to time for sick employees, and thus Knight might have reasonably expected the prison to offer him such assistance. 

vii. Furthermore, he might have relied on his medically trained colleagues to look out for him during his delusional hypoglycemic episodes when he could not care for himself. 

viii. In such cases, query whether the better policy is to impose obligations on limited classes of people to affirmatively act. This seems to be part of the rationale behind both Randi W and Tarasoff.

5. Special Relationship to Perpetrator

a) Analysis:

(1) Ask was Defendant’s conduct misfeasance or nonfeasance?

(2) Ask even it it’s nonfeasance, was Defendant’s relationship with the victim or perpetrator of the harm so “special” as to impose a duty anyway?

b) Theory: The general rule is that a party ordinarily does NOT owe a DUTY to protect others from the actions of THIRD PARTIES, in part, because it's difficult to control what other people do and because we often assign more moral blame to a wrongdoer than the people who assist the wrongdoer.

(1) Example. Doctors who fail to warn patients about the dangers of driving with new medication can be sued by a motorist hurt by that driver in a car accident, in some limited circumstances; 

(2) Example. the same goes for known sexual partners of people with negligently undiagnosed STDs or people infected by a wrongfully released contagious patient.

(3) Example. Courts have extended those rules to adoption centers that fail to warn new parents about foster children they adopt
(4) Example. archdioceses that fail to warn about priests with histories of sexual misconduct
(5) Example. even homeless shelters for the actions of their tenants.
c) Negligent Misrepresentation – Negligent representation of physical safety
(1) Elements:

(i) Negligently providing false information (half-truths)

(ii) That, when reasonably relied upon, gives rise to physical harm to 3P. 

(iii) Actor must reasonably expect third parties to put in peril 

(iv) Negligence may consist of careless information gathering or communication (should have known, should have said)
(2) Randi W. v. Muroc USD [3 school districts + 3 glowing LOR for predator + new hire = Negligence]
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Facts. School recommends a man for an Assistant VP despite knowledge that he had molested children. The recommendation specifically said that the man was good with children. Victims of sexual abuse at the new school sues the previous school because of the misleading recommendation.
(ii) Holding. Court examines policy grounds for expanding duty and concludes there could be liability for the nondisclosure.
a. ( Duty of Care
b. ( Negligent Misrepresentation
c. ( Foreseeability
d. ( Special Relationship
e. ~ Misfeasance 
f. ( Nonfeasance

(iii) Reasoning. The letters incompletely addressed the good character of the perpetrator (false info, half-truth); letters provided unique and important source of information e.g. good with kids, without question recommend him for school job, etc. (reliance); the job expressly involved education and children (expect harm); in light of misconduct, D should have known it was inappropriate to recommend perpetrator (negligent)
(iv) Hypo. What if the perpetrator had not molested children, but had consistently lost the paperwork of kids applying to colleges and the recommendation stated he was a wonderful employee? 
1. ( Duty. Here, no duty because there was no physical harm.
d) Parties in charge of others with “dangerous propensities”
(1) General Rule: One who takes charge of a person one knows is likely to cause physical harm to another must exercise reasonable care to prevent harm, including warning to reasonably identifiable third parties of danger
(i) Who qualifies? Therapist, doctor in charge of AIDS patient, doctor in control of mentally unstable individuals

(2) Elements
(i) Someone takes charge over perpetrator of harm

(ii) Knows or reasonable should have known about danger

(iii) Reasonably identifies third party
(3) Tarasoff v. UC Reagents [therapist duty + pt wants to kill identifiable gf = duty ]
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Facts. Poddar told his therapist he wanted to kill his girlfriend Tarasoff. The therapist told the campus police and his boss, but did not actually tell Tarasoff herself, who was killed by Poddar afterwards.
(ii) Holding. Once a therapist does in fact determine, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim in that danger. While the discharge of this duty of due care will necessarily vary with the facts of each case, in each instance the adequacy of the therapist’s conduct must be measured against the traditional negligence standard of the rendition of reasonable care under the circumstances
a. ( Therapist Duty to Warn

b. ( Duty of Care

c. ( Public Policy

d. ( Special Relationship

(iii) Reasoning. Therapy counts as taking charge (take charge); psychologist knew about Poddar’s dangerous behavior (knew danger); psychologist knew Poddar intended to kill Tarasoff (identifiable).
(4) Negligent Entrustment

(i) Applies to one who supplies property to another knowing or reasonably knowing that property will be used in a way that creates an unreasonable risk of harmto third party
(ii) Applies to anyone who directly OR indirectly supples property for use of another, including: sellers, lessors, donors, and lenders
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Elements

1. Someone who knows or has reason to know their property will be used in a way that creates an unreasonable risk to another by

2. Directly OR indirectly supplying propry for use by another becomes liable for harm caused to a third party.
(iv) Vince v. Wilson [Grandmother lent nephew (no DL, bad driver, drug user), bought car, crashed]
1. Facts. A boy’s great aunt lent him the money to buy a himself a car knowing he had no driver’s license, had failed the test several times, tended to abuse alcohol and drugs. When the boy got into a car accident, the plaintiff sued the great aunt and the auto dealer and sales person of the vehicle (both of whom had knowledge that they boy was inexperience)
2. Holding. “One who supplies directly or through a third person a chattle for the use of another whom the supplier knows or has reason to know to be likely because of his youth, inexperience, or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself and others whom the supplier should expect to share in or be endangered by its use, is subject to liability for physical harm resulting to them.”
i. ( Negligent Entrustment
ii. ( Negligence

6. Duties of Social and Commercial Hosts

a) General Rule: Commercial hosts have a duty to exercise reasonable care while social hosts do not.
(1) Social Hosts:

(i) Social host liability is, in most states, limited.

(ii) Social hosts lack expertise, cohesion, and money

(2) Commercial Hosts:

(i) Commercial proprietors have a duty to exercise reasonable care

(ii) Commercial proprietors may exercise greater supervision, comprise a discrete class of people, and have more financial power

b) Reynolds v. Hicks [Bride & Groom at wedding + Nephew drinks then crashes = ( Negligence)
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Facts. Defendants hosted a wedding reception, where their minor nephew consumed alcohol. The nephew later drove, and was involved in an accident with Reynolds, Reynolds sued the Hicks, alleging they owed a duty of care as a social host. 
(2) Holding. No liability for social hosts.
(i) ( no negligence
(ii) ( social host

(iii) ( commercial host

(3) Reasoning. Inherent differences between social hosts and commercial vendors; allowing liability would impact so many people; far reaching social implications; statute against serving alcohol to minors not enacted to protect third persons

7. Duties to Landowners and Occupiers

a) Traditional Approach: distinguishes duty based on the status of the entrant

(1) Invitees
(i) Business guests and the public
1. The entrant must be visiting the premises for the reason for which it is held open to the public
2. Theory: When you expect visitors from the public to come, there is an expectation it will be safe. “The prospect of pecuniary gain is a sort of quid pro quo for the higher duty of care owed to invitees”

(ii) Property owners and occupiers owe a duty to protect invitees from known or reasonable knowable hazards on the property, even if the hazard is obvious to the victim
(iii) see Heins v. Webster County 
(2) Licensees
(i) Social guests

1. Theory: the guest is expected to take the premises as the possessor himself uses them, does not expect possessor to be prepared for their reception or that precautions will be taken for their safety
(ii) Property owners and occupiers owe a duty to protect licensees from only KNOWN AND NON-OBVIOUS hazards on the property.
1. Property owners also have a duty to protect known OR reasonably knowable invitees and licensees from unreasonably dangerous activities on the property, like fire hazards, not simply property defects
(iii) Carter v. Kinney [Sign-up only free bible study + interested new person + slip even though cleaned up day before = ( Negligence]
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Facts. D hosted a bible study in their home/church. P came to one of the sessions and slipped on a patch of ice in the driveway. 
2. Holding. P was a SOCIAL GUEST a subcategory of LICENSEE. Thus, the D had NO DUTY to protect him from UNKNOWN dangerous conditions
i. ( Duty of Care
ii. ( Invitee

iii. ( Licensee (subcategory social guest)
iv. ( Trespasser

v. ( Majority View

vi. ( Minority View

3. Reasoning. P did not enter D’s land to afford them a material benefit; it was not open to the public
(3) Trespasser
(i) Includes those not lawfully on the property AND those that VIOLATE SCOPE of their invitation
(ii) Generally, property owners do NOT OWE trespassers a DOC (duty of care)
1.  Property owners and occupiers only owe a duty to protect trespassers from known, concealed hazards, willfully or wantonly left on the property
(iii) Exception: Child Trespassers

1.  Attractive Nuisance Doctrine: Duty to protect child trespassers from crippling or lethal hazards that children won’t recognize, where the burden of eliminating danger is slight
2. Requirements
a. Known or reasonably knowable child trespassers;
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Crippling or lethal hazards;

c. Unrecognizable to children; and

d. When burden of eliminating danger is slight

(iv) Posecai v. Walmart [customer robbed at gun pt in Walmart parking lot]
1. Facts. 

2. Holding.

3. Reasoning.

b) Modern (Majority) Approach
(1) General Rule: Property owners owe a duty to exercise reasonable care in the maintenance of premises for the protection of lawful entrants and in some jurisdictions, even unlawful entrants
(i) Restatement distinguishes between trespassers and flagrant trespassers

(2) Heins v. Webster County [Dad visiting Hospital Director daughter slips on ice when leaving
]

(i) Facts. P was going to visit his daughter, who worked at a hospital. He slipped on ice at the main entrance and injured his hip.
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Holding. There is a standard of reasonable care for all lawful visitors
1.  ( Duty of Care (all visitors)
2. ( Invitee 
3. ( Licensee (subcategory social guest)
4. ( Trespasser

5. ( Majority View

6. ( Minority View

(iii) Reasoning. Not considered an invitee because he was not there for the purpose for which it was held open and he was not going to confer material benefit.
(iv) Policy. Status should not determine duty; reasonable person do not vary conduct depending on status; foreseeability more important vs. value in predictability; landowners can’t guard against risks
8. Duties of Governmental Entities

a) Policy concerns

(1) Lawsuits against governments and government actors are different than private actors, in part, because they require the state to waive their historic immunity under specific laws.
(2) Impact of lawsuits on public fiscal (costs passed on by taxes to those unaffected by the event), on policymaking (are courts or juries institutionally competent to second guess the police force or certain policy decisions, or on socially valuable conduct (where imposing liability could lead to inaction to avoid liability, a firefighter not putting out a burning building) 
b) Lawsuits against government actors limited to situations where the government conduct is
(1) Traditionally private and not tradionally governmental
(2) Ministerial and not discretionary decisions, and

(3) Private obligations relied upon by individuals, but not public duties

c) Three Considerations (Analysts)
[image: image8.png]Does the government owe a duty?

— Is the decision at issue traditionally a government
function or does it arise out of private conduct—like
maintenance of property or contract?

— Is the decision discretionary—does it reflect a balance
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(1) Was the challenged conduct traditionally governmental or traditionally private conduct? (Is there municipality conducting a traditionally governmental function or does this function arise out of private concern?)
(i) General Rule: Municipalities engaged in traditionally public activities, such as the police force, cannot be sued for negligence related to those activities. Municipalities engaged in traditionally private services, like operating a hospital, can be sued for negligence related to those activities.
(ii) Public v. Private

1. Public Activities

a. Traditionally governmental services, such as the police

b. Generally, can’t be sued

2. Private Activities

a. Traditionally private, such as hospitals, rapid transit, and public buildings

b. Generally, can sue and be sued

(iii) Riss v. City of NY (jilted ex lover + several threats + police help req but denied + acid attack)
1. [image: image76.png]


Facts. Linda Riss was terrorized by Pugach. Riss told policy Pugach had been threatening her and they did nothing. Riss was eventually attached with acid by a thug hired by Pugach. Riss had repeatedly called the policy through this period.
2. Holding. No liability for police nonfeasance.
i. ( Duty

ii. ( Dissent

3. Reasoning. Court distinguishes between public activities and private activities; court worried about expanding liability.
(iv) Modern Rationale for Riss Result
1. Separation of powers
2. Institutional competence of courts

3. Protects the public fisc

4. Chilling effect on public officers

(v) Did the government actor have “discretion” to make the decision (was the decision the result of “reasoned judgment” which could produce different acceptable results, or did the government categorically screw up a purely “ministerial” duty owed to the Plaintiff? (Is there decision discretionary – does it reflect a balance of competing policy concerns – or is ministerial?)
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General Rule: Discretionary decisions involving “reasonable judgement” generally do NOT give rise to liability. Ministerial acts require adherence to a specific rule designed to protect a P. When ignored, they give rise to liability if the rule is meant to protect a particular plaintiff.
2. Lauer v. City of NY (You are NOT the murderer)
a. Facts. 3-yo dies and medical examiner initially things it was homicide. Police began investigating the father for 17 months. ME realizes it was not homicide and changes death certificate weeks later but doesn’t tell anyone for months until a consumer group exposed this.
b. Rule.  Ministerial breaches do not necessarily give rise to municipal liability. They duty breached must be more than that owed to the public generally.
c. Holding.  Medical Examiner owed no duty. Ministerial acts are those that require adherence to a specific rule designed to protect a plaintiff. When ignored, they give rise to liability if the rule is meant to protect a particular plaintiff
i. ( Duty / Orbit of Duty
ii. ( Discretionary act

iii. ( Ministerial Act

iv. ( Emotional distress
v. ( Special relationship

vi. ( Negligence

vii. ( Dissent
(vi) Is the duty owed to the public at large, or has the government taken on specific obligations with respect to an individual through promises or actions as determined by the Cuffy factors?
1. Promise or acted

2. Knowing harm would result

3. After direct contact with plaintiff

4. And inducing the plaintiff to rely on government action?
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Cuffy v. City of New York
 Neighbor spats + police promise act next morning + assault next afternoon
a. Facts.  The Cuffy’s sough police protection from their downstairs neighbors and tenants the Aitkins with whom they had a number of skirmishes. Mr. Cuffy received assurance from police that something would be done first thing in the morning. The next evening, the Cuffu’s son came to visit and Aitkins attached him with a baseball bat.
b. Holding. Although the court recognized an exception for special relationships, here the police were NOT liable because the parents called 911 rather than the son, who was injured. Additionally, there was no reasonable reliance since the fight happened long after they expected the police to be there.
i. ( Special relationship (police to parents who called)

ii. ( Reasonable reliance

iii. ( Liable
6. Cuffy Exception for “Special Relationship” (Elements)
a. Assumption by the municipality through promises or action, of affirmative duty to act on behalf of the party who was injured.

i. Did the government assume a duty through promises or actions?

b. Knowledge on the part of the municipality’s agents that inaction could lead to harm
i. Did the government know that its inaction would lead to harm?
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Some form of direct contact between the municipality’s agent and the injured party

i. Was there direct contact between the government and the individual?

d. That party’s justifiable reliance on the municipality’s undertaking

i. Did the plaintiff rely upon the action of the government to his or her detriment?

7. In class example
a. Gene Cranick v. S. Fulton County Fire Department

b. Refused to extinguish an out of control fire because he failed to pay his fire service fee. 

9. Duty for Pure Emotional Harm

a) Overview
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(2) Physical Impact Rule: historically, states required physical injury for recovery
(i) Policy

1. Emotional harm is too difficult to prove

2. Threat of limitless liability

3. Physical injury not natural and probable result of emotional distress

(ii) Problems with this

1. Misguided view of physical suffering

2. Absence of suits in this area

3. Public Policy

4. Problems of proof can be overcome by proper instructions and medical testimony

5. Floodgate problems not a legitimate interest

(3) Modern Rule: today, most states do NOT require physical impact
(i) Although there is a general rule against duties for pure emotional harm there are a variety of exceptions allowing recovery

(ii) Recurring Policy Concerns for Non-Physical Injury Cases
1. Problems of proof

2. Fair compensation

3. Controllable liability

4. Directness of relationship

5. Foreseeability/best position to avoid harm

b) Emotional Harm Analysts

(1) Is harm physical or nonphysical?

(i) Generally, there is NO duty for pure emotional harm

(2) Does it fall into an exception?

(i) NIED for near misses

(ii) NIED for bystander relatives, intimates

(iii) NIED for special cases involving death

(3) Might policy considerations lead the court to create a new duty?

(i) Relationship (closeness of connection)

(ii) Foreseeability, best position to avoid harm

(iii) Controllable liability

(iv) Fair compensation
c) NIED (Negligent Infliction of Emotional Distress) for “Near Miss”

(1) Zone of Danger Test (Physical contact not necessary) (Elements)

(i) Negligent act

(ii) That results in Immediate fear of personal injury

(iii) That Causes fright (emotional distress)

(iv) In turn, results in the manifestation of a physical injury
(v) Brightspace example:

1. In-class lecture (in person) Zimmerman brings in chainsaw, saws the lecture podium in half and comes within 5 feet of Miguel’s face. 

a. ( waiving around chainsaw in class is negligent if not reckless
b. ( Miguel was only 5 feet away from Zimmerman and that placed him in immediate fear of bodily injury

c. ( Miguel was frightened

d. ( able to show to a jury, Miguel suffered from physical manifestation of an injury, including a nervous twitch every time he smelled firewood, like the nervous shock experienced by Mabel Falzone.
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Falzone v. Busch  (wife waiting in car sees husband hit on side of road by negligent driver)
(i) Facts. Charles Falzone (P) was standing in a field adjacent to a road when defendant, who was negligently driving his car, struck him,. His wife, Mabel Falzone was sitting in the car, close to where Charles was standing. The defendant’s car got so close as to “put her in fear of her safety.” As a result, she became ill and required medical attention. 
(ii) Holding. Mabel CAN recover. Where negligence causes fright from a reasonable fear of immediate personal injury, where fright is adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright. 
1. ( Zone of Danger

2. ( Physical Impact

3. ( Fright > Proximate Cause > Injury

4. ( Direct victim

5. ( Bystander

6. ( Negligence

7. ( Negligently induced fright

(ii) Reasoning. Policy reasons for denying recover can now be overcome. Medical evidence can establish that physical harm is a natural and probable result. No indication of excessive number of action in other states that don’t require impact.
b) Limited Circumstances Warranting Recovery for NIED (Buckley)

(1) Incident to physical injury (physical contact)

(2) Plaintiff is within zone of danger (threatened physical contact like a car accident, gas explosion, train collision)
(3) If disease and symptom free, in rare cases, must be at least “more likely than not” to develop disease

(4) Metro-North Commuter Railroad Co. v. Buckley (metro worker + some asbestos exposure but no illness)
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Facts. Buckley’s job exposed him to asbestos for about one hour per working day. Check-ups did not reveal any evidence of cancer or other asbestos-related diseases. Buckley sued his employer for NIED for “cancerphobia” and emotional distress.
(ii) Holding. Plaintiff can NOT recover because there was no physical impact, he was not within a zone of danger (long-term “harm”), and he was not more likely than not to develop a disease from his exposure (1-5% increase in likelihood). 
1. ( Zone of Danger
2. (  Emotional distress

3. ( Physical Impact

4. ( NIED

(iii) Reasoning. Zone of Danger Test: Those plaintiff’s that sustain a physical impact as a result of defendant’s negligent conduct, or who are placed in immediate risk of physical harm by that contact. This was not applicable here. 
(iv) Policy concerns.
1. Proof

2. Fair compensation

3. Controllable liability

4. Directness of relationship
5. Foreseeability / best position to avoid harm

(v) Limits

1. Trivial claims

2. False positives

3. Unpredictable liability 

(vi) Changing science and technology / notions of fairness and personal injury

1. Interest in limiting personal invasions against society as a valuable interest (freedom from fear (assault), protection of family interests (alienation of affection or burial rites), or other indignities (defamation).

2. Growing recognition that emotional trauma can be scientifically indistinguishable from physical trauma. 
c) NIED for Bystander Relative/Intimates

(1) Bystander Test: (Elements)

(i) Family relative/intimate dependent

(ii) Contemporaneous witness

(iii) Physical close to event

(iv) Death or substantial physical injury

(v) Results in extreme emotional distress
(2) Portee v. Jaffee (child stuck in elevator, crushed to death and mom helplessly watched)
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Facts. Plaintiff and her 7 year-old son lived in an apartment owned by the defendant. The boy became trapped in the building’s elevator and mom witnessed it all. He was stuck an in pain for a very long time and eventually died. After the boy’s death, plaintiff became severely depressed and was self-destructive.

(ii) Holding. Plaintiff can recover. She was near the scene, was contemporaneous witness, and she was the mother of the victim. “Portee claims”
1. ( NIED

2. ( Emotional distress

3. ( Bystander recovery (majority rule)

4. ( Close relative

(iii) Policy. Controllable liability; contemporaneous witness requirement ensure judicial redress within bounds of emotional interests entitled to protections.
(3) Johnson v. Jamaica Hospital Baby kidnapped from hospital 4.5 Months 
(i) [image: image83.png]


Facts. Plaintiff’s daughter was born in defendant’s hospital. After the plaintiff was discharged, her daughter remained in the hospital. When the plaintiff went to visit her daughter a week later, she was missing. The girl had been abducted and would remain missing for 4.5 months. Plintiff argued that defendant owed a duty directly to plaintiff to care for the child and it should have been foreseeable that any injury to the daughter would cause the parents emotional distress.
(ii) Holding. Defendant did NOT have a duty to the plaintiff’s. They were not within the zone of danger, they were not contemporaneous witnesses, and the infant sustained the direct injury.
1. ( NIED
2. ( Direct victim
3. ( Contemporaneous / Witness 
(iii) Reasoning. Direct vs. indirect harm; in the case where the hospital telegram wrongly informed daughter that her mother had died the communication was directly to the family member who then suffered emotional trauma; in the case where hospital wrongly misplaced a woman’s body the harm was direct because the family suffered direct emotional trauma in not being able to find the body. In the circumcision case, in contrast, the direct harm was to the baby. Here, direct harm was also to the baby.
(4) Minority Rule:
(i) NY imposes additional requirements in order for bystander relatives to recover
(ii) Bystander relatives must still be in zone of danger and suffer physical manifestation of injury
d) NIED for Special Cases Involving Death

(1) Recovery may be available for
(i) Misdiagnosis

1. Can recover for period of time where you believed you had the ailment

2. Mishandling of Dead Bodies

3. Wrongful Death Notice

4. Pets (not at common law)

a. Some courts recognize the emotional loss of pet owners

(2) Minority Rule
(i) A P may recover for emotional distress that was reasonably foreseeable that mental distress would result to the “ordinarily sensitive person” as a results of D’s negligence.
1. If an objectively reasonable person would suffer psychic injury, this is enough

(ii) Gammon v. Osteopathic Hospital of Maine (“Dad’s leg in bag mistakenly sent from hospital to son) 
1. Facts. A father died and the hospital told his children they would receive a bag of his things. Instead, a bag arrived and one of the children found a bloody severed leg belonging to someone else.
2. Holding. Plaintiff can recover. NIED is appropriate where it is reasonably foreseeable that severe mental distress would result to the ordinarily sensitive person.
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( NIED
b. ( recover for NIED
c. ( reasonably foreseeable mental distress to the “ordinarily sensitive person”
d. ( emotional distress
e. ( eggshell psyche N/A
f. ( reasonable care
g. ( P sough medical /. Psychiatric help
h. ( Minority view
3. Reasoning. The law has long recognized the special relationship between grieving parents and lost children.
e) Loss of Consortium

(1) General Rule: Loss of consortium is allowable when there is substantial injury or death to a spouse or child

(2) Minority Rule: Allows children to sue for parent’s death

2. Duty for Economic Harm

a) Overview

(1) Generally, there is NO duty for pure economic harm
(2) Does it fall into a historically recognized exception?

(i) Restatement Auditor’s exception

(ii) Statutory exception

1. Ex. Commercial fisherman for oil spills (Robins Dry Dock Doctrine Exception)
(3) Might policy considerations lead the court to create a new duty?

(i) Relationship (closeness of connection)

(ii) Foreseeability, best position to avoid harm

(iii) Controllable liability

(iv) Fair compensation

b) Restatement Test (Nycal Auditor’s Exception) (Elements)

(1) Know statement will be used for a particular purpose
(2) Knows that parties or a limited class will rely on information for that purpose

(3) Fails to exercise reasonable care in obtaining or communicating information

c) Nycal v. KPMG (Audit group prepped annual report, Company used to lure investors, bankrupt shortly after and investors sue the auditor)
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Facts. KPMG prepared an audit for Gulf Resources as part of annual audit program. Gulf produced the audit during negotiations with Nycal. Nycal relied on the audit when it decided to purchase shares of Gulf stock and take control over the company. Gulf filed for bankruptcy shortly after this deal, rendering Nycal’s investment worthless. KPMG only learned of the deal a few days before its closing.
(2) Holding. No duty was breached. KPMG did NOT prepare the audit for Nycal’s benefit, Nycal was not a member of a limited class for whose benefit the audit was prepared.
(i) ( No Breach of Duty

(ii) ( No liability for purely economic harm
(iii) ( D not know audit report used for negotiations when drafted

(iv) ( D not know parties that would rely on information for the purpose of investing

(v) (  Nycal did not fail to exercise RC in obtaining or communicating information
(vi) ( Negligent misrepresentation (where in the course of action a party fails to exercise reasonable care in providing fails information and another party relies on that information to its detriment)
(vii)  ( Foreseeable test
(viii) ( Near privity test
(ix) ( Rst Test

(3) Policy. Limit liability, companies sometimes hide financial problems and we do not want to punish auditors for this
d) 532 Madison Ave. Gourmet Foods v. Finlandia Center (construction closes streets and deli as public nuisance)
(1) Facts. A tower of a building collapsed, causing 15 city blocks of Madison Avenue to close. The closure lasted about 2 weeks but some business had to remain closed for longer. Plaintiff operated a deli that was closed for 5 weeks. Planitiff’s sued the building owner and others for their lost profits.
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Holding. No duty for purely economic loss. There must be physical damage.
(i) ( duty

(ii) ( recovery for purely economic loss
(iii) ( physical damages

(iv) ( Public nuisance

(v) ( Special damages
(vi) ( same kind of damages as suffered by other members of the community

(3) Policy. Compare with other cases. In Dunlop, dust and dirt fell on a factory. There, recovery was allowed because there was physical damage. In Beck, a plant lost power. There was no recover allowed even though both from same explosion, because there was no physical damage. 
(4) Public Nuisance: Substantial interference with rights in land that it offends public morals enjoyed by the general public (inhibits public availability to use a space and endangers public property, health, or safety.
(5) General Rule. Unless special damages, a private individual may NOT recover damages for economic loss suffered from a public nuisance if the loss is commonly suffered by members of the community.

e) “Near Privity” in NY

(1) So confident that statement will be used for a particular person, it’s as though you have a contract with that person

(2) Additional causal link between parties

(i) NY v. Zimmerman Group
1. Opinion letter written by lawyer group re: BP torts max 15M, written for institutional investors

2. Facts. The New York state pension fund just sued the Zimmerman Group, as a result of its BP stock losses. It claims that ZG issued an opinion letter about BP’s tort liabilities, which gave BP a clean bill of health for its deep sea drilling.  Among other things, it claims that the Zimmerman Group wrongly claimed that it’s liabilities in any such event would be limited to $75 million under the Oil Protection Act.BP informed the Zimmerman Group that it planned to use its opinion letters to attract large “institutional” investors.
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4. Analysis. 

(ii) One could make an argument that the litigation against the Zimmerman Group presents a stronger case than Nycal v. KPMG because at least the Zimmerman Group was aware that its opinion letter about the potential liability of BP was to be used by "institutional investors." Institutional investors, is a narrow and limited class of people as much as "banks," which are described as a limited class in examples described in your textbook (and in the Restatement itself). But you also could make compelling arguments that, under Section 552, our opinion letter was not designed for (a) a limited class of people, but rather an unspecified, ill-defined group of "institutional investors," (b) so sophisticated that (b) they would not ordinarily rely upon our opinion letter as part of an investment strategy. Imposing liability against the Zimmerman Group in such a situation would also raise the very same policy concerns -- crushing liability for legal opinions -- that lead the KPMG court to adopt a more limited rule.
f) Robins Dry Dock
 Doctrine
(1) Traditional CL Rule that NO recovery for PURE economic losses when D creates a dangerous condition or causes physical harm to another

(2) In exceptional cases, Congress may pass specific laws to get around that rule in exceptional cases, particularly where risk of mass injury is grave, like the Oil Pollution Act (oil spills) or the Price Anderson Act (nuclear meltdowns)

5) Breach
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6) Breach Table
1. The Reasonable Person Standard

a) General Rule: Breach exists when one fails to exercise ordinary and reasonable care which persons of ordinary prudence would use in order to avoid injury
(1) Exceptions: common carriers, children, physically disabled, adult activities
b) E.g. Ford v. Pinto

c) Adams (P) v. Bullock (D)
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Facts. D operated a trolley line. The trolley’s wires were near a bridge. A 12 yo boy was swinging wire which hit the trolley wire and injured him.
(2) Holding. ( no BOD (breach of duty). D had a duty to adopt all reasonable precautions. There was no evidence this was breached. Only something extraordinary casualty could make it a thing of danger. No similar accident had occurred (foreseeability), no custom had been disregarded, and insulation would have been impossible or had little value.
(i) ( Common Carrier

(ii) ( Extraordinary Care

(iii) ( B > PL
(3) Damages. None.
(4) Notes. 
(i) Is injury foreseeable? Similar danger in past?
(ii) Was there something about the conduct that made this gravely dangerous?
(iii) What was the custom?
(iv) Was risk needless?
(v) Is the injury preventable?
(vi) Any other way wires could function without sending them underground?
d) Braun (P) v. Buffalo (D)
(1) Facts. D strung electric wries over a vacant lot in a busy city and did not re-cover the wires for over max. amount of time allowed to not repair; P got electrocuted years later.
(2) Holding. ( BOD. Reasonably foreseeable harm. Busy city, vacant lot wouldn’t stay vacant long.
(i) (B > PL
(3) Damages
.

2. Risk-Utility Analysis

a) General Rule: Breach of duty exists where the burden of precautions is EXCEEDED by the probability of harm and the gravity of harm.
(1) Assuming perfect information, forecasting, and no transaction costs, LIABILITY exits ONLY when the cost of taking additional precautions (B – Burden) are less than the probability of harm (P – Probability) times the gravity of the injury that my result (L – Liability). Liability depends on whether B < PL. 
(2) Turn of the century’s Learned Hand Test demonstrates the notion that the appropriate standard of negligence should reflect the cheapest way to avoid accidents
(3) Negligence is found when based on the Risk-Utility Analysis; the burden of taking precaution is lower than the risk of harm. 
b) Limitations
(1) Information is not always perfect
(2) Transaction costs of litigation
(3) Burden, probability, and los is not easily quantified
(4) May fail to account for other externalities, customs, or moral considerations or norms
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US (P) v. Carroll Towing (D)
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Facts. Ship broke free from Pier 52 after D cut lines holding ships between Public Pier and Pier 52. P’s ship floated down river, hitting other ship and sank losing cargo and damaging ship. P brought suit arguing that if someone was board the ship (Anna C) at the time, the bargo and ship could have been saved.
(2) [image: image91.png]


[image: image92.png]


Holding. ( no BOD by D. Owner partially responsible. Owner’s duty is a function of the probability that the ship will break away (P), the gravity of resulting injury if it does (L), and the burden of adequate precautions (B). Here, the burden of having an attendant aboard the Anna C was less than the gravity of injury of a runaway barge multiplied by the probability that the barge would break free if unattended. High likelihood that without bargee on board, something would go wrong.  B < PL for Plaintiff ∴ no BOD by D. 
1. (Judge Learned Hand Test
2. (Contributory Negligence
3. ( B < PL ∴ imposed duty of care for P, P breached own DOC.
(3) Damages
.
d) [image: image93.png]


E.g. Grey (P) v. Pinto (D)
(1) P’s argument

(i) As for plaintiffs, they could also respond by focusing on cost, probability and gravity. With respect to cost, even assuming a very large, multi-million fleet of Pintos, the cost of installing rubber bladders may only amount to a pittance-literally, $10 per vehicle, not unlike the small daily wages required for the bargee in Carroll Towing. Moreover, installing rubber bladders does not impose costs on the Pinto’s design or performance and Ford could have anticipated the problem well before 1973 based on its internal memos, possibly reducing costs even more. As for probability, the probability of a rear-end collision is always high and Ford has likely underestimated the probability of these collisions. Finally, with respect to gravity, Ford can’t apply the same cost-benefit analysis from Carroll Towing, a property damage case,to a personal injury suit to value human life and injury. Even so, $2 million for a human life and $670,000 per personal injury, based on past settlement amounts, is too low. We have to assume that many such cases never even reach trial or settlement, anyway, given different information people have about Ford’s products, access to counsel and other resources needed to fully litigate a case to a jury.
(2) D’s Argument

(i) We discussed risk-utility analysis in the seminal case of United States v. Carroll Towing, and then, applied it to the Ford Pinto case. Defendants had strong arguments on all three factors considered in assessing breach: cost, probability and gravity of harm. As for cost, as Justin noted, one could argue that the aggregate cost of recalling and reinstalling rubber bladders is $137 million, which is simply not worth it in light of the low probability this particular event will occur. As for probability, unlike Carroll Towing, the probability of this kind of event-a rear-impact collision with a van carrying a rigid plank for a bumper-is low (about 210 vehicles out of a multi-million dollar fleet). Finally, as for gravity, the argument is more difficult, yes. But one could argue, that there is a role for risk-utility analysis even in personal injury cases. After all, there is no such thing as a perfectly safe vehicle, but there has to be some limit on the safety precautions adopted by Ford. Placing a numerical value on human life to do so, while unseemly, may be the most effective way to ensure safe, but affordable cars.
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Cost of Additional Precautions. Assuming a very
large, multi-million fleet of Pintos, the cost of
installing rubber bladders may only amount to a
pittance—literally, $10 per vehicle, not unlike the
small daily wages required for the bargee in
Carroll Towing. Moreover, installing rubber
bladders does not impose costs on the Pinto’s
design or performance.

Probability of Harm. Ford likely underestimates
the probability of these collisions. Moreover, the
probability of a rear-end collision is always high,

atleast as high as a boat colliding on the Hudson
River in WWII in Carroll Towing.

Gravity of Harm. Ford can’t apply the same cost-
benefit analysis from Carroll Towing, a property
damage case, to a personal injury suit to value
human life and injury. Even so, $2 million for a
human life and $670,000 per personal injury,
based on past settlement amounts, is too low.

The aggregate cost of recalling and
reinstalling rubber bladders is $137
million, which is simply not worth it in
light of the low probability this particular
event will occur.

Unlike Carroll Towing, the probability of
this kind of event—a rear-impact collision
with a van carrying a rigid plank for a
bumper—is low (about 210 vehicles out
of a multi-million dollar fleet).

There is no such thing as a perfectly safe
vehicle, but there has to be some limit on
the safety precautions adopted by Ford.
Placing a numerical value on human life to
do so, while unseemly, is necessary to
ensure safe, but affordable cars.




(3) Limitations to Learned Hand Test

(i) 49.5M Benefit v. 137M Cost
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injuries, 2100 burned vehicles

— Unit Cost: $200,000 per death, $67,000 per injury, $700 per vehicle

— Total Benefit: 180 x ($200,000) + 180 x ($67,000) + 2100 x ($700) = $49.5
Million

Costs
— sales: 11 million cars, 1.5 million light trucks

— Unit Cost of Repair: $11 per car, $11 per truck

~ Total Cost: 11,000,000 x ($11) + 1,500,000 x ($ 11) = $137 Million




3. Custom

a) General Rule: Proof of common practice may be used as some evidence, but is not conclusive evidence, to demonstrate that the D complied, or failed to comply, with due care.
(1) Pros

(i) Feasibility

(ii) Foreseeability

(iii) Expertise and Experience (adopted by)
(iv) Encourage Internal Safety Norms

(2) Cons

(i) May not reflect full costs of potential harm on society

(ii) Discourage innovation

(iii) Market failures

b) Considerations (Analysis):

(1) Is there a custom and is it even an applicable custom?

(i) Where does the custom apply?

(2) If it is a custom, was it adopted to protect against the harm alleged or for some other unrelated reason?

(3) How persuasive is the custom for the jury?

c) [image: image94.png]


Trimarco v. Klein [Tenant sues Landlord, everyone else is using tempered shower doors]
(1) Facts. P fell through the class door that surrounded his bathtub. The glass looked like tempered glass customarily used in apartments in the 70s but was actually a thin glass installed in the 50s. P argued that the glass failed to adhere to custom and usage of shatterproof glass.
(2) Holding. Proof of common practice may be used to demonstrate that P complied, or failed to comply, with due care. A jury could conclude that the modest cost and ready availability of glass, combined with custom, informed the duty to replace the glass to make the bathroom reasonably safe from risk of harm.
(i) ( custom & practice
(ii) ( proximate cause

(iii) ( negligence

(iv) ( Jury Question

(3) Reasoning. Evidence of custom helps establish that precautionary measures are feasible, known and available, and reflects the experience of the many. Here, P introduced evidence of local building industry practice and the manager’s statement.
(4) Damages
.

4. Violation of Statutes or Regulations (Negligence Per Se)

a) General Rule: The unexcused violation of a statute will establish negligence when the purpose of the statute is designed to protect a particular class of people or interests, or to guard against certain harms or hazards.
(1) Protects particular class of people

(2) Protects the particular interest

(3) Protects against harm that results

(4) Protects against kind of hazard from which harm results

(5) Compliance with the statute or regulation is not an affirmative total defense because not conclusive but is some evidence of compliance.
(i) Why?

1. A floor not a ceiling. here is an argument that compliance with the law should provide a defense, particularly for complicated products that must go through several different rounds of regulatory oversight before going to market. But there are also countervaling problems with such a defense, like when legislatures lack complete information, resources or independence from the industries that they regulate. It is the fear that legislatures and regulators may not anticipate problems, may lack information, may fail to update old regulations or may succumb to corruption, that has led most courts to say that such regulations should provide a bare floor, but not a ceiling, to the kinds of steps potential defendants must take to ensure they engage in reasonably safe conduct.
b) Two Questions

(1) What is the purpose of the statute? Who is it designed to protect?
(2) Is there a good excuse for its violation? 
c) Judge v. Jury Determinations

(1) If an allegation involves the unexcused violation of a statute, then there is conclusive evidence of negligence. Thus, the jury determines whether the statute was voided, not whether there was negligence (e.g. was Harris driving over the speed limit?)
(2) If an allegation involves an arguably excused violation of the statute, then the jury determined whether the conduct, including the statutory violation, was reasonable

d) In Class Hypo. ( Negligence per se.Driving with a suspended license and then get into car injury. 
(1) Is suspended license driver the one at fault and actually negligent bc violate statute requiring driver’s license? 

(i) QP: whether a statute that makes it a crime to drive with a suspended license was designed with particular people, interests, hazards or harms in mind.

(ii) BA. The violation of a licensing statute, all by itself, would not necessarily require a jury to find Harris negligent (UNLIKE Martin v. Herzog horse-drawn carriage without lights hit by car went into his lane)

(iii) For: you could argue that the answer to this question here is "yes" because the purpose of a driver's license is to ensure that the roads are safe. O

1. ( Negligence or Recklessness: of course, if you wanted to show Harris was driving without a license because of a drunk driving record, a jury could consider that as direct evidence of negligence, or even, recklessness (like State v. Taylor texting and driving case)
(iv) Against: you could argue that the purpose is broader than that, to simply regulate who is entitled to use the roads based on their compliance with a broad array of laws that have nothing to do with safety--including child support laws and other DMV regulation 
(v) Analysis: Accordingly, whether or not the statute is conclusive evidence of "breach" or "negligence" turns not on the specific reasons that Harris had a suspended license, but rather, the overarching purpose of the law that was violated. You have to argue that a licensing statute, in general, is designed to protect against the harm or hazard alleged (the crash or the risk of a crash) and to protect particular people or interests (automobile drivers and passengers or "public safety).
a. First, I wanted you to at least acknowledge that speeding ordinarily would constitute negligence per se because speeding laws are primarily designed to protect against the very hazards and harms that occurred in this place -- a car crash -- as well as the people who were injured in this case, people in an automobile. Some of you thought that the lack of a causal connection between Harris' speeding and crossing the double yellow line was important. However, the causal connection between the actual crash and the statutory violation, as we saw with the failure of a buggy to use headlights in Martin v. Herzog, is not relevant to finding that Harris' breached his duty to act with reasonable care on the roadway. (We'll revisit the causation question in Herzog again at the end of the semester, if this seems counter-intuitive).

b. Second, I wanted you to identify that there is an exception to the application of negligence per se, particularly when strict compliance with the law poses a greater risk of harm than non-compliance.

c. Third, in doing so, 
I wanted you to compare the facts of a case like Tedla to your own case. Was the risk of harm to the pedestrians more or less remote than the risk of an appendix bursting? (You could argue either way).
d. Fourth, I wanted you to identify whether a jury would be bound by the statutory violation, or whether it could find, under the circumstances, that a departure from the statute was warranted. The question of what juries have discretion to determine, or not to determine, is always important, and one you should get used to identifying.
e) Bright space notes. ( Negligence per se. Courts unwilling to say, as a matter of law, that operating without a medical license was per se (automatically) negligent.
f) [image: image95.png]


Martin v. Herzog [carriage w/o lights killed by driver crossed into wrong lane at night]
(1)  Facts. Martin was killed in a buggy collision by Herzog. It was nighttime and Martin was driving without headlights on. Herzog was on the wrong side of the road. 
(2) Holding. Negligence per se. Martin’s failure to use headlights in light of statute requiring use of headlights was contributory negligence barring recovery. A jury cannot relax this duty. 

1. ( Negligence per se
2. ( Contributory negligence

g) Excuses
(1) Childhood, physical disability, or incapacity

(2) Reasonable care to comply with statute

(3) Lack of knowledge or notice

(4) Compliance entails greater risk of harm

(i) Tedla v. Ellman [junk collectors walking on “wrong side” of road   ]

1. [image: image96.png]3
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Facts. P’s were walking on the wrong side of the road because there were fewer cars driving there. A passing car struck them from behind. Defendant argued there was a contributory negligence because the defendants were in violation of a traffic statute.
2. Holding. Not negligence per se. The purpose of the statute was not for the safety of individuals; it was safer for them to violate the statute than to comply with it.
i. ( Negligent per se
ii. ( Contributory negligence

iii. ( Excusable (good case to violate statute). Statute to promote public convenience or safety
3. Reasoning. 
a. Statute based: 

i. Statute for walking on left side was NOT designed to protect “LIFE AND LIMB”, like the statute in Martin v. Herzog. Instead the statute the proscribed general “rules of behavior” and whos purpose had little to do with public safety. Tedla did not satisfy the test (to show under doctring of negligence per se, that the statute was designed to protect a particular class of people or interest from certain harms or hazards. (not prescribe additional safeguards; rather rules to know how to proceed on road share road bikes, cars, pedestrians)
b. Valid excuse 

i. Statute could be about public safety like the statute in Martin v. Herzog , but there was a good excuse for not following it because compliance entails greater risk.
h) Effect of Statute Compliance

(1) General Rule: complying with the law may provide evidence that D was not negligent, but NOT CONCLUSIVE evidence
(i) Regulations and laws provide a floor, but not a ceiling, for permissible conduct

(ii) Expertise, uniformity, cost, and legitimacy may favor rule that allows limited defense to tort when one complies with the law

(iii) Information, regulatory lapses, capture, and democratic principles of court access disfavor the defense

(iv) Compliance with custom or statute not just about basis for negligence, but about who decides

(v) Exception: federal preemption
5. Direct and Circumstantial Evidence and Res Ipsa Loquitur (3 evidence types)( 
a) General Rule: Testimonial, physical, or documentary evidence may be used to prove, directly or indirectly, material facts, like actual or constructive knowledge.
b) Direct v. Circumstantial Evidence

(1) Direct Evidence

(i) May include witness testimony, physical evidence, documentary evidence or video of facts relevant to a negligent claim

(2) Circumstantial Evidence
(i) [image: image97.png]


Direct evidence which gives rise to an inference of another fact relevant to a negligence claim

1. E.g. old rotten banan peel on the stairs, long tire track at scene of crash
(ii) Negri v. Stop and Shop [ dirty baby food slip and fall]
1. Facts. Woman slips on old/dirty baby food which had spilled in an aisle.
2. Holding. Evidence was sufficient for the jury to infer there was negligence. The old and dirty baby food jars showed defendant had constructive notice of the dangerous condition (inference that it had been there for a while)
i. ( Negligence
ii. ( actual notice

iii. ( Constructive notice by inference (not generally aware but specific defect visible, apparent, long enough before the accident to have time to discover and remove)
iv. ( Direct evidence

v. ( Circumstantial evidence

vi. ( Prima facia
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Gordon v. American Museum of Natural History [P slips on wax wrapper]
a. Facts. P slipped and fell on front steps of museum, allegedly noticing wax paper on the stair that he believed caused the fall.
b. Holding. Insufficient evidence to establish constructive notice. Unlike Negri, when there was some idea of how long baby food had been on the ground (baby food dirty), here there was no evidence that the paper was there for a long time.
i. ( Negligence
ii. ( actual notice

iii. ( constructive notice
iv. ( Dismissal

v. ( premises liability

c) Res Ipsa Loquitur – the thing speaks for itself def. Rebuttable inference of negligence.
(1) Overview.

(i) Res ipsa involves a set of general inferences that we draw, when we otherwise lack direct proof of negligence.

(ii) NOT "speculation, surmises or guesses" about how an injury occurred.)
(2) Theory

(i) Hold defendants accountable

(ii) Force out information from D who were in better position to know or gather information (monitor, compensate)
(iii) Give Ps the ability to be compensated for unjustly caused harm

(3) Requirements (Elements) these are all forms of circumstantial evidence
(i) Seemingly negligent conduct AKA an incident that ordinarily will not occur in the absence of negligence

1. E.g. barrel of flour falling on someone’s head (Bryne bv. Boadle)

2. E.g. “Liquid heroin found in fruit juice boxes”

(ii) Agency or Instrumentality in exclusive control of defendant

1. E.g. Flour business has exclusive control of the flour barrels

2. Trend: relax this requirement for situations in which the D is in a better position to gather information or a better position to avoid harm

3. Restatement: The question is whether it is the kind of negligence ordinarily associated with a class of people, of which the defendant is a member

(iii) Harm not caused by the Plaintiff

(4) Effects of Res Ipsa Loquitur
(i) If requirements are met, plaintiff is entitled to inference or presumption that defendant was negligent (depends on the state)

(ii) Res Ipsa is not conclusive evidence of negligence. Rather, it works like other kinds of circumstantial evidence when direct evidence is missing, possibly shifting the burden to the D to explain why he or she was not negligent.

(5) Bryne v. Boadle [flour barrel falls from 2nd floor + hits someone = Res Ipsa Loquitor]

(i) Facts. P was walking down the street when a barrel of flour fell on top of him.
(ii) [image: image99.png]


Holding. Accident alone is prima facie evidence of negligence. If there are any facts inconsistent with negligence, it is for the defendant to prove them. The barrel was under the exclusive control of defendant, other factors met (incident that ordinarily would not occur in the absence of negligence; instrumentality in exclusive control of D; harm not caused by the plaintiff)

1. (  Res Ipsa Loquitur
2. (  Negligence

3. (  Prima facia

4. ( Rebuttable presumption of negligence

(6) McDougald v. Perry [ driving behind truck + spare tire loose hits windshield = Res Ipsa Loquitor]
(i) Facts. D was driving his tractor-trailer. A chain came loose and a giant 120 lb tire hit the car behind him. D had checked the chain earlier but didn’t check every link.
(ii) [image: image100.png]


Holding. P can use res ipsa loquitur to infer negligence. All res ispa factors met. 
1. ( Res Ipsa Loquitur
2. ( Presumption of negligence
3. ( Negligence
4. ( Prima facia
(7) Ybarra v. Spangard [appendix surgery result in injury to shoulder]
(i) [image: image101.png]


Facts. After surgery, P complained of neck and back pain. He testified that prior to the operation he had never had any such pain, nor had he suffered any injury that might have been the cause. His condition worsened, eventually resulting in paralysis. The evidence established that his condition was the result of trauma. No evidence as to how this trauma could have occurred. P use Res Ipsa Loquitur to hold the hospital, nurses, and doctors all responsible.
(ii) Holding.  Where a P receives unusual injuries while unconscious and in the course of medical treatment, all those Ds who had control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.
(iii) Policy. Don’t deny relief because one is ignorant of facts; if court rules otherwise there will rarely be compensation for a P injured while unconscious; more likely to force someone to rat
B. Causation
a) Proximate Cause

(1) The restatement limits liability to physical harms that result from the risks that made the actor’s conduct tortious
(i) Unforeseeable Harm

(ii) Unforeseeable (superseding) causes

(iii) Unforeseeable Plaintiffs

(2) 3 Questions for whether there is proximate cause?

(i) Harm: Is the P’s injury totally beyond the type of pharm to be expected from the D’s conduct, or did the harm simply arise in an unusual manner or involve more serious harm than expected?

(ii) Cause: Did another person’s unexpected “intervening act” cause the harm or did that action fall within the scope of risk created by the D?

(iii) Plaintiff: Was the P a foreseeable P? That is, was the P in some position, in time and space, to be foreseeably harmed by the D’s conduct? 
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Proving Cause-in-fact
(1)  “But For” causation – an event was necessary to product another event, no matter how remote (The Butterfly Effect” 
[image: image103.png]



(2) The “Substantial Factor” Test – the D’s conduct is the “cause” if it is a material element” and “substantial factor” in bringing the incident about
(i) E.g. one fire starts by lightening. Another man starts a second fire. The two fires merge, and a property is destroyed by the joint fire = ( substantial factor ∴ (negligence
(3) Scientific Causation (General and Specific)

(i) General causation – is the agent capable of causing harm generally?
(ii) Specific causation – did the agent cause the plaintiff’s disease? Was the plaintiff exposed to it? Was there an alternative explanation?
1. Rule in and out

a. Is there a temporal relationship? 

b. What is the strength of the association between exposure and disease?
c. Is there a relationship between the dose given and the response?

d. Replicated results

e. Is the association consistent with existing knowledge?

f. Have alternative explanations been considered?

g. What is the effect of stopping exposure to product?

c) Proving Cause-in-Fact with Multiple Defendants
(1) Joint and several liability

(i) holds defendants acting concurrently or in concert entirely for the whole injury.  

(ii) This rule is designed to protect plaintiffs: 

1. when one of the defendants is insolvent, 

2. the other must make up the difference.  

3. Note that many states, including New York, modified this rule; 

a. they may limit liability to the percentage of fault found by a jury or only impose joint liability for certain kinds of torts.

(2) Alternative liability

(i) Exists where it is unclear which, of a small number of negligent defendants, caused a single harm.  

(ii) Courts will hold all defendants responsible for the same harm, even when it is physically impossible for all of them to be responsible.

(3) Market share liability

(i) Courts may find a manufacturer liable based upon its participation in a national, state or even local market, when it produces a generic product that is (a) indistinguishable from others and (b) in the same marketplace.
6) Causation

A. Overview
1. [image: image14.png]Recap

« Joint and Several Liability holds defendants acting
concurrently or in concert entirely for the whole injury.
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small number of negligent defendants, caused a single
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even local market, when it produces a generic product that
is indistinguishable from others in the same marketplace.
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2. Two Requirements
a) Cause-in-fact

(1) Single Defendant:

(i) “But-for”

(ii) Substantial Factor

(iii) Scientific Causation

(2) Multiple Defendants

(i) Joint & Several Liability

(ii) Alternative Liability

(iii) Market Share Liability
b) Proximate Cause

(1) Unforeseeable harm

(2) Unforeseeable (intervening) act

(3) Unforeseeable plaintiffs

B. Cause -in-Fact for Single Defendants

1. But-for causation
a) An event was necessary to produce another event, no matter how remote
b) Issue: what if there are multiple sufficient causes?
(1) Eg. Two fires problem, toxic tort cases?
c) If causation is over-determined (multiple sufficient causes), use the substantial factor test
2. Substantial Factor causation
a) The D’s conduct is the cause if it’s a material element AND substantial factor in bringing the complaint of event about.
(1) An event that makes something even one percent more likely to occur is sufficiently “material”

3. Scientific Causation

a) How do you show negligence was the cause of harm when no one witnesses the true cause and there are other possible explanations? Use both general and specific causation for scientific causation.
b) General Causation: (my dog doesn’t bite)
(1) Is the agent capable of causing harm generally? 
c) Specific Causation (even if my dog bites, he didn’t bite you)
(1) Did the agent cause P’s disease?

(i) Was the P exposed to it?

(ii) Was there an alternative explanation?

(2) Scientific Factors establishing causation in Zuchowicz (Bradford Hill Guidelines)
(i) Is there a temporal relationship?
(ii) What is the strength of the association between exposure and disease?
(iii) Is there a relationship between the dose given and the response?
(iv) Can the results be replicated?
(v) Is there association consistent with existing knowledge?
(vi) Have alternative explanations been considered?
(vii) What is the effect of stopping exposure to the product?
(3) Stubbs v. City of Rochester (intermingled water supplies with poop water causing typhoid) 
(i) [image: image104.png]


 Facts. Defendant supplied the city with Hemlock drinking water and Holly firefighting water. Due to the city’s negligence, the systems became intermingled. Plaintiff, and others in the city, contracted typhoid and attributed it to the city’s negligence.
(ii) Holding. If two or more possible causes exists, for which a defendant may be liable, and a party injured establishes facts from which it can be said with reasonable certainty that the direct cause of the injury was the one for which the defendant was liable the party has met its burden.
1. ( Substantial factor causation
2. ( General causation
3. ( Specific causation
(iii) Reasoning. General causation evidence showed that contaminated water can cause typhus. Specific causation evidence showed that t Plaintiff got typhoid from the contaminated water.
(iv) Rule. A P may recover if the P establishes facts that show with reasonable certainty that the injury resulted from a cause for which D is liable.
(4) Zuchowicz v. US (overprescribed FDA fertility medication causing rare PPH dies < 1 year later)
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Facts. Defendant naval hospital negligently prescribed Danocrine to plaintiff. After taking excessive does, she was diagnosed with primary pulmonary hypertension. PPH was rare disease and the effects of taking Danocrine in such high doses were unknown. A “reliable” and “relevant” expert testimony helped prove general and specific causation. 
(ii) Holding. P can recover.
1. ( General causation

2. ( Specific causation

3. ( P can recover

4. ( But-for cause

5. ( Substantial factor

6. ( Causal link

(iii) Reasoning. General causation evidence showed other drugs that cause PPH cause it in the same way. A doctor also testified that the hormonal factors of Danocrine could lead to PPH. Specific causation evidence showed that the onset of PPH occurred after excess dose of danocrine.
(iv) Substantial Factor test.

1. Defendant’s negligent act is a but-for cause.

2. Negligence was causally linked to harm

3. It was a proximate cause
d) Policy Considerations

(1) Rejection of alternative explanations for injury in Stubbs
(2) Finding that violation of FDA regulations limiting overdoses constituted cause in Zuchowitz
(3) Reflects difference between legal proof of cause and scientific proof of cause

C. Cause-in-Fact for Multiple Defendants
1. General Rule: in common law negligence actions, a plaintiff must ordinarily prove that the defendant’s conduct was a cause-in-fact of the injury

a) Alternative liability and market share liability operate as EXCEPTIONS to this general rule

b) Overriding Policy Concern

(1) Injustice of barring innocent plaintiff’s recovery solely because of defendant’s insolvency or plaintiff’s inability to identify which of a number of wrongdoing defendants caused their injuries.
c) Joint and Several Liability (loss allocation problem)
(1) Joint and several liability holds two or more defendants acting concurrently or in concert entirely liable for a single injury

(i) A plaintiff can sue multiple negligent defendants, together or separately, for the full amount of damages

(ii) This is a problems of LOSS ALLOCATION

(iii) Many states, including NY, may limit liability to the percentage of fault found by a jury or only impose liability or certain kinds of torts. 
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Joint and Several Liability Test

(i) When two or more actors

(ii) Act in concert or concurrently

(iii) To produce a single injury

(iv) [image: image107.png]


They may be held jointly and severally liable

(3) Modifications:

(i) 1/3 of states have abolished doctrine entirely

(ii) 1/3 of states require defendants responsible by 50%

(iii) CA retains this, but not for non-economic damages

2. Alternative Liability (proof problem)
a) Alternative liability exists where it is unclear which, of a smaller number of negligent defendants, caused a single harm. Court will shift burden to all defendants allegedly responsible for the same har, even when it is physically impossible for all of them to be responsible

(1) This is a problem of proof

b) Policy: limited number of wrongdoers, unfairness of imposing burden of loss on plaintiff, deterrence
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Test

(1) Two defendants (usually 2, almost always less than 5)

(2) Acting negligently

(3) Who produce a single indistinguishable harm

(4) May be held liable for the resulting injury

(5) Even if only one defendant could be theoretically responsible for the harm
d) Summer v. Tice (3 friends quail shooting, one in front, 2 behind shot at quail but hit friend in face)
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Facts. Summers went quail hunting with D’s Tice and Simonson. Both Tice and Simonson shot at a quail in the same direction and both hit Summers. One pellet hit Summers’ eye and another hit his lip.
(2) [image: image110.jpg]


Holding. Both defendants can be held liable. When two defendants not acting together both serve as a proximate cause of a plaintiff’s injuries, both may be held liable for the FULL extent of the damage and the burden of proof shifts to each defendant to work out a fair apportionment of damages among themselves. 
(i) ( Concurrent tortfeasor

(ii) ( Alternative liability

(iii) ( Jointly liable

(3) Reasoning. Defendants are usually in a better position to present evidence to exonerate themselves.
(4) Policy. When it is impossible to know which defendant was the actual cause of an injury, both must be held liable to protect the plaintiff. Otherwise, the plaintiff risks not receiving full recovery for his injuries.
3. Market Share Liability

a) Courts may find a manufacturer liable based upon its participation in a national, state, or even local market, when it produces a generic drug that is indistinguishable from others in the same marketplace
(1) Where the product raises difficult problems of proof
(2) The product is extremely generic or “fungible” like a toxic chemical additive to gasoline, MTBE, blood coagulants, and some asbestoss cases, where the product is chemically indistinguishable from another product

(3) The defendant is in the best position to prevent the harm

(4) And where the imposition of market share liability serves broader goals of deterrence. 

b) Policy: fungibility of products, problems of proof, defendant in superior position to reduce risk, deterrence

(1) Compensation: Unfair to bar innocent P’s recovery solely because of their inability to identify which of many different producers caused injury.

(2) Deterrence / Welfare Maximization. Defendants’ superior ability both to absorb and to minimize the costs associated with their activities.

c) Hymowitz v. Eli Lilly & Co.
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Facts. Approximately 300 companies manufactured DES, and promoted off-label as miscarriage prevention which ended up causing vaginal cancer in the children of the pregnant woman who took the drug. Because of the time lapse, many mothers could not remember which company manufactured the particular pill they took.
(i) [image: image112.png]StateFarm

oo



Factual Causation
(2) Rule. NY rule – Defendants are severally liable for producing generic products in the market place when: the P’s mother ingested DES during pregnancy, the D marketed DES for pregnancy use, according to their percentage of national market, even if the D did not produce the drug that caused P’s injury
(3) Dissent. Joint and several liability should be employed and defendants should have the ability to exculpate themselves. 
(4) Note. Many other states follow a rule, like the DISSENT, that would permit burden shifting to allow the Ds to show they did not produce the actual drug used by the plaintiff, hold the defendants jointly and severally liable. 
D. Proximate Cause 
1. Theory
a) Proximate Cause means there is a sufficient connection between the defendant’s actions and the plaintiff’s harm to hold the defendant liable as a matter of policy

b) Central Primary question: is the cause foreseeable? If yes, there is likely proximate cause

c) [image: image16.png]Proximate Cause:
The Central Question
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2. Overview

a) General Rule: An actor’s liability is limited to those physical harms that [foreseeably result from the risks that made the actor’s conduct tortuous (R s29)
(1) Three considerations

(i) Unforeseeable harm (time, space, directness/indirectness/foreseeable, remoteness) 
(ii) Unforeseeable (intervening cause) act

(iii) Unforeseeable plaintiffs
3. Unforeseeable Harm

a) [image: image113.png]


Unforeseeable Harm: Is the plaintiff’s injury totally beyond the type of harm to be expected from the defendant’s conduct, or did the harm simply arise in an unusual manner or involve more serious harm than expected?
(1) Unexpected type of harm ( NO PC
(i) E.g. drowning in a lake of rat urine

1. Darby v. National Trust

(2) [image: image114.jpg]


Unexpected manner of harm ( PC

(i) E.g. Peg leg case (man gets stuck in the mud because even though precise manner of harm was not foreseeable, it was foreseeable someone would get stuck in the mud and get hurt (Hines v. Morrow)
(3) Unexpected degree of harm of harm ( PC
(i) Eggshell plaintiff / Suicide / Emotional Distress / Opioid Epidemic Litigation
(ii) Benn v. Thomas a semi rear ended old guy history of heart attack, minor injuries but heart attack dies
1. [image: image115.png]


Facts. Thomas rear-ended Benn, who suffered a bruised chest and broken ankle. A couple days later in hospital died of a heart attack. Benn had a history of coronary disease, diabetes, and had already had a heart attack in the past. The trial judge did not instruct the jury on the eggshell plaintiff rule.
2. Rule. The Eggshell plaintiff rule: Once the P establishes that D caused some injury, the rule imposes liability for the full extent of those injuries, not merely those that were foreseeable to the D, even if the plaintiff suffers injury greater than what an ordinary person would have suffered.
3. Holding. Jury should have been instructed on the eggshell plaintiff rule. Although the severity (DEGREE) of the harm was unforeseeable, the heart attack was a direct and foreseeable result of the TYPE of harm caused to the plaintiff by the defendant.
a. ( prior latent condition

b. ( eggshell plaintiff rule

c. ( proximate cause

d. ( liable for all damages

e. ( foreseeable

(iii) In re: Polemis (negligent dropping of wood plank sparked spilled gasoline=fire destroy ship)
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Facts. Defendants were chartering plaintiff’s ship. They drop a plank of wood, which lights a spark causing the ship to explode.
2. Holding.  Even though the damages was not foreseeable, the defendants are still liable because they were negligent and dropping the plank directly caused the harm. The directness and natural consequence rule. A negligent actor can be held liable for all damages his negligent act caused, even if not reasonably foreseeable.
a. ( foreseeable

b. ( liable

c. ( negligence was direct cause of harm ∴ proximate cause
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Wagon Mound
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Facts. Plaintiffs were welding on ships in their wharf. Nearby, defendants are loading furnace oil into another ship. The oil spills into the water and gets concentrated near the ship where Ps are working. The Ps wait to see if it’s safe to continue welding. After being assured its safe, plaintiffs continue welding, a spark hits a piece of debris in water, and the whole wharf is destroyed.
2. Holding. A defendant is only liable for the consequences flowing from his negligent act that are foreseeable to a reasonable person at the time of the negligent act. Here, fire was not reasonably foreseeable because everybody thought that furnace oil on water was not flammable. Thus, no proximate cause.
a. ( reasonable foreseeability (at the time)

b. ( liability

c. ( negligence

3. Reasoning. For whatever reason the court thought it wasn’t common knowledge that oil could set fire when in water.
4. Unforeseeable Causes/Acts

a) Unforeseeable Act: Did another person’s unexpected “intervening act” cause the harm or did that action fall within the scope of risks created by the defendant?
(1) Unexpected “intervening act” caused harm OR w/in scope of risks created by D? Yes( PC; No( No PC
(2) Related vs. Unrelated Crime
(i) E.g. failed burglar alarm, bus stop in high-crim neighborhood

(3) Related vs. Unrelated Circumstances
(4) Plaintiff’s Own Conduct
b) Doe v. Manheimer (meter reader raped in vegetation overgrowth of D front yard)
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Facts. Plaintiff, a meter reader, is raped on D’s property behind overgrown bushes and grass. P sues, claiming that D’s negligently maintained property was the P of the rape. P brings “environmental disorder” theory from expert and “criminal planning” theory.
(2) Holding. No PC; assailant was a superseding act.
(i) ( proximate cause

(ii) ( cause in fact
 

(iii) ( supervening cause

(iv) ( breach of duty of care

(v) ( not within the scope of risk created by breach of duty of care

(vi) ( forseeability

(3) Reasoning.  Court rejects environmental theory and criminal planning theory as basis for proximate cause. Not fair to hold property owner liable for this scope of harm.
(i) Scope of Risk Analysis

1. Applies where the risk of harm created by the D’s negligence allegedly extends to an intervening criminal act by a 3P.
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A negligent D, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability by the intervention of another person EXCEPT where the harm is intentionally caused by the third party and is not within the scope of the risks created by the D’s conduct. 
(4) Hines v. Garrett (train conductor passed her stop, told her walk through bad neighborhood)
(i) Train conductor improperly carried an 18 yo woman a mile past her stop, and told her to walk back through a high crim area known as “Hoboes Hollow” to the train depot. In her case against the railroad for rape, P successfully argued that the intervening criminal conduct did not insulate the railroad from liability, given the foreseeable risks of instructing P to walk through Hoboes Hollow in the dark.
5. Unforeseeable Party

a) Unforeseeable Party: Was the P a foreseeable P? That is, was the P in some position in time and space to be foreseeably harmed by the D’s conduct?
b) P foreseeable P (in some position in time and space, to be foreseeably harmed by the D’s conduct?). Yes( PC; No( no PC
c) The D’s conduct must be “wrong” in relation to a foreseeable P. “ The risk to be perceived defines the duty to be obeyed and risk imports relation; it is the risk to others within the range of apprehension” (Cardozo in Palsgraf)

(1) Compare with R s29: an actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortuous. 
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Palsgraf v. Long Island Railroad Co.
a. Facts. Employee of the railroad helps a man with package get on the train. The package falls off the train onto the tracks. Inside there are fireworks that cause an explosion. About 40 feet away, the vibrations of the explosion cause a penny scale falls on Palsgraf and she sues for damages, claiming LIR was negligent in pushing the man onto the train. The fireworks package was small and wrapped in newspaper (didn’t look like fireworks)
b. Rule. A defendant owes a duty of care only if the plaintiff is in the zone reasonably foreseeable harm resulting from the defendant’s conduct.

c. Holding. No duty is owed to Palsgraf; no proximate cause
i. The defendant’s conduct must be “wrong” in relation to a foreseeable plaintiff. “The risk to be perceived defines the duty to be obeyed and risk imports relation; it is the risk to others within the range of apprehension.”
ii. ( duty

iii. ( unexpected victim

iv. ( proximate cause

v. ( within range of apprehension / zone of danger
vi. ( reasonably foreseeable result of D’s wrongful act

vii. ( judge (courts split if judge or jury question)
viii. ( Jury

d. Reasoning. A duty is owed to a foreseeable plaintiff and here P’s harm was unforeseeable.
e. Dissent. This should be a case about proximate cause rather than duty.
7) DAMAGES
A. Compensatory Damages.

1. Theory.
a) Goal. The goal of damages in unintentional tort cases is to RETURN to P as closely as possible to her CONDITON BEFORE the ACCIDENT
b) Results should encourage speedy recovery
c) Does it “shock the conscious”?
2. Single Judgement Rule.

a) General Rule. Damages are generally awarded in ONE LUMP sum RATHER than MULTIPLE payments over time
b) Goal. Restore Ps, as closely as possible, to their condition before the harm occurred (give them the “whole crab”)
c) Lump sum avoids.
(1) High admin. Costs
(2) Difficulty collecting money over time (think: bankruptcy)
(3) Malingering
(4)  Indefiniteness (single judgement encourages peace and closure)
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 Seffert v. LA Transit lines [hand/foot in bus door]
(1) Facts. P caught in bus doors and dragged. Foot was disfigured, underwent several surgeries, and suffered depression/humiliation. Trial ct made judgment for ~188k.
(2) Holding: (Damages were NOT excessive.
(3) Damages
.

(4) Reasoning:

e) Types of Damages.

(1) ECONOMIC Losses Econ. Damages (ED). Pecuniary damages resulting from injury compensable as ED.
(1) PAST medical and income loss
a. Past earnings (tax returns)
b. Average earnings across industry
c. Sunk cost into capital
d. Employees, insurance costs
e. Note: issue of taxation. Congress has decided compensatory awards for physical injury are NOT taxable.
(2) FUTURE medical and income loss
a. P’s future earnings
b. Problem: Speculating future costs
i. Life expectancy, age. 
ii. Possible dependants
iii. Econ. Variables (interest, inflation, taxes)
1. Must decide on a discount rate (estimated ROI) to prevent overcompensation
(2) NON-ECONOMIC Losses (non-econ. Damages NED). Aimed at emotional consequences resulting from injury.
(i) Pain & Suffering P&S
1. Theory: recognize that emotional trauma is as real as physical or economic harm; deter wrongdoers by forcing them to bear the social cost of harm; way to assure distributional justice (even things out if econ damages are low); corrective justice; promote court access
2. Usually P&S damages are NOT available for ECON. LOSS
(ii) Loss of ENJOYMENT OF LIFE
1. Majority Rule: MAJORITY of states PERMIT loss of enjoyment of life as SEPARATE damages category
a. Why? (McDougald Dissent)
i. AWARENESS show NOT be DISPOSITIVE
ii. Loss of enjoyment of life is DISTINCT
2. Minority Rule: MINORITY of states DISALLOW loss of enjoyment of life ENTIRELY
a. Why? (McDougald Majority)
i. Worried that SEPERATE awards will mean LARGER AWARDS
ii. Belief that this can be ENCOMPASSED within P&S
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Desire to MAKE the VICTIM WHOLE INSTEAD of PUNISH the D
b.  McDougald v.Garber [permanent coma after c-section]
i. Facts. D’s malpractice left P in permanent coma. In P’s suit for damages, it was argued that P would be entitled to P&S damages ONLY IF she could ACTUALLY EXPERIENCE P&S. Issue also arose as to whether loss of enjoyment was a separate category of damages.
ii. Holding.( NED x loss of enjoyment of life. NOT a DISTINCT category of damages separate from P&S. There MUST be some level of AWARENESS in order for the P to recover (utility/enjoyment). (Problem: does this create an incentive for wrongdoers to do more damage?) 
iii. Damages
.

iv. Policy. Goal is to compensate victim rather than punish the wrongdoer.
B. Punitive Damages.

1. Overview.
a) Sometimes damages may be awarded to punish the D or make an example out of them
b) Extra compensatory function of evening things out
c) Historically, PD applied ONLY to INTENTIONAL misconduct. Over time PD EXPANDED to regulate other kinds of behavior.
d) As courts recognize that PD served functions beyond punishing intentional misconduct, cts began to impose limits on jury awards under the DP clause.
e) Awarded bc ED alone cannot properly account for the full social costs of the harm committed by the D. PD designed in part to make up some of that difference.
f) Why?
(1) Compensate for “dignity harms” too difficult to place a dollar value on
(2) Provide econ. Incentive for attorney to take cases on commissions that otherwise wouldn’t be worth time
(3) Provide legal remedy for harms, if left unremedied, would spiral out of control (violence)
(4) Ensure that an actor is punished for conduct that often goes undetected
2. Entitlement to PD Require more than “Mere Tort” (acted maliciously, oppressively, fraudulently or with deliberate and conscious disregard for human safety.)
a) Intentional, willful, or wanton misconduct, malicious
(1) Opression: despicable conduct that subjects someone to cruel and unjust hardships in conscious disregard for rights
(i) Oppressive conduct sufficiently reprehensible
(ii) Ex. IIED
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Mathias v. Accor Economy Lodging [bed bugs] 
1. Facts. Hotel took multiple steps to cover-up a known bed-bug problem which was not difficult to fix. Still rented rooms out, lied to guests.
2. Holding. (PD awarded since repeated ignoring and covering up of problem for profit-sake = willful and wanton. 
(2) Malice in fact: conduct intended to cause injury
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Taylor v. Superior Court [texting while driving]

1. Facts. Stille was an alcoholic with past convictions of drunk driving. Stille was drinking and collided with the P.

2. Holding.(PD reinstated by the court. Previous incidence indicated “conscious and deliberate disregard” for the interest of others and therefore conduct was willful and wanton.

3. Damages
.

4. Rule. Malice in fact is required for PD

5. [image: image17.png]Should courts allow
punitive damages for TWD?

Holding in Taylor For Punitive Damages Against Punitive Damages

“Something more than the mere
commission of a tort is always
required for punitive damages. There
must be circumstances of aggravation
or outrage, such as spite or 'malice,’
o a fraudulent or evil motive on the
part of the defendant, or such a
conscious and deliberate disregard of
the interests of others that his
conduct may be called willful or
wanton...”

“There is a very commonly
understood risk which attends every
motor vehicle driver who is
intoxicated...The effect may be lethal
whether or not the driver had a prior
history of drunk driving incidents.”

Texting while driving may
not involve malice, fraud or
other “evil” motives, but
just like the driver in
Taylor, demonstrates the
same individual “conscious
and deliberate disregard”
of other drivers’ safety.

Like Taylor, policy concerns
support punitive damages
Studies demonstrate that
texting while driving is
analogous to DUI

Texting while driving may
demonstrate that someone
drove negligently, but it hardly
rises to the level of a
“deliberate” disregard for
others’ safety demonstrated in
Taylor, particularly in light of
the defendant’s driving history.

Unlike Taylor, no law prohibits
texting while driving in Florida.
Imposing such fines s the job
of the legislature, not the
courts.




b) Fraud
(1) Intentional misrepresentation

(2) Of material fact

(3) Known by the defendant

(4) With intent to cause P to rely upon

(5) Justifiably relied upon

(6) That produces damages

c) Policy

(1) Sometimes policy concerns may support extending or reducing PD

3. Constitutionality of PD
a) PD may violate DP if the award insufficiently accounts for:

(1) Reprehensibility of conduct (moral blameworthiness)

(i) Whether harm was economic or physical

(ii) Involved a reckless disregard to safety

(iii) Repetitive and systematic

(iv) Directed toward vulnerable victim

(2) Ratio to compensatory to punitive damages
(i) Single-digit ratio preferred

(3) Presence of comparable sanctions. Connection to similar criminal and civil sanctions

b) Jury determined and judge overturned/reduced?
(1) Jury. Review open-ended standards.

(2) Judge. Determins whether jury verdict was tainted by passion or prejudice.

(3) Wealth of D. Many states like CA, permit juries to consider whether the D can afford a PD veridict. 

(i) In class. Exxon Valdex spill reducted to 1% annual earnings (40.6B, PD= 507M)  

c)  State Farm v. Campbell [negligent representation, P loses home]
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Facts. State Farm refused to settle with the P’s claims within the policy limit, despite mounting evidence that the P was going to lose his case. Evidence showed that State Farm was not properly representing its other customers; adopted nation-wide scheme in order to cap payments. 

(2) Holding. ((Ct REDUCES award (145:1 ratio) bc not sufficiently: reprehensible (no nexus), proportionate (prefer single-digit ratio, Ds wealth cannot justify an otherwise unconstitutional damage award), and comparable to other kinds of criminal penalties.

(3) Damages
.

(4) Policy. Danger of arbitrary deprivation of property. 

(5) Dissent. Scalia argues that DP clause provides no protection against excessive awards. Ginsburg argues damage-capping legislation is a better option and State Farm’s conduct was worse than the majority let on.

d) In class. Zimmerman v. Spaulding

(1) P Facts show injury from D running a light illegal turn hitting P (who was speeding). P’s record show injuries and economic damages. P requesting 100k settlement w/o trial.

(2) D facts show similar but include second opinion that show life-threatening aortic laceration. 

(3) Disclosure not required in most states. Some state ethical rules permit attorneys to disclose confidential information necessary to protect a party from serious bodily injury or death without the client’s permission. 

(4) MOST states ethical rules do NOT REQUIRE DISCLOSURE regardless of “information asymmetry”

(5) Holding. For the D in light of the interest in “vigorous advocacy” and the belief that P’s attorney should be in the best position to know about her own client.

(i) Unlike where D are manufacturers of complex products. They are in the best position to know about unrzbly dangerous activities.

DEFENSES
1. Overview

[image: image18.png]Defenses

Did plaintiff commit contributory/comparative negligence?
— Did plaintiff's breach of a duty of care to herself cause the damages?
— Isthe state a pure or modified comparative negligence jurisdiction?

— Does joint and several liability require redistributing damages if a defendant is
(a) insolvent or (b) settles?

Did plaintiff expressly or impliedly assume the risk?
— Express. Does enforceable waiver expressly bar claim consistent with policy?
— Primary Implied Assumption. Did plaintiff (1) knowingly and (2) voluntarily
assume risk of (3) “obvious and necessary” danger inherent in sport, game or
amusement activity?

— Secondary Assumption of Risk. Did plaintiff (1) knowingly and voluntarily
assume risk of danger created by defendant’s negligence?

Does federal law preempt state law?
— Express Preemption (Text, Purpose and History of Statute)
~ Implied Conflict Preemption (No text—impossible to meet state and federal law)

— Implied Obstacle Preemption (No text and possible to meet both, but frustrates
“purposes and objectives” of federal law).




2. Contributory and Comparative Negligence

a. Contributory Negligence
i. Historically, this was an absolute defense.
1. If you were even 1% responsible for your injury, you would have no case
ii. Later, trend was to make accommodations
1. More lenient standard for Plaintiff fault or proximate causation
2. Last clear chance doctrine: If the D had last clear chance to avoid injury, they are responsible (e.g. little old lady walking across street)
3. Recklessness
4. Expanded jury’s role
iii. Today, a minority of states retain contributory negligence.
b. Comparative negligence
i. Plaintiff’s fault does not present a bar to recovery. Rather, P’s recovery is only reduced by the P’s percentage of fault

ii. Two versions
1. Pure comparative negligence: even if the D is only 1% liable, P can still sue and the damages will be reduced by 99% (P will only recover 1%)
2. Modified comparative negligence: requires that the P is no more than 50% responsible
a. Once P is 51% responsible, they can no longer bring the claim Majority Rule.
3. Assumption of Risk

a. Express AOTR
i. Exculpatory Agreement: Written or oral agreement to waive liability broad enough and clear enough to cover the harm alleged
ii. Exculpatory agreements generally upheld if
1. Language clearly covers NEGLIGENCE conduct alleged

a. E.g. waiver of “NEGLIGENCE” spelled out in contract

b. Are (1) freely made, (2) the parties are in relatively equal bargaining positions, and (3) so long as they are consistent with policy.
2. Does NOT interfere with public policy

a. E.g. waiver given to patient right before being carted into surgery (Tunkl)

b. 6 Tunkl Policy Factors (When waiver is unlikely to be upheld)

i. Public, regulated business

ii. Important public service

iii. Available to public

iv. Excessive bargaining power

v. Contract of adhesion

vi. Plaintiff under control or custody of defendant

iii. Hanks (P) v. Powder Ridge (D) Not an affirmative defense for negligence bc waiver not enforceable on public policy grounds
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Facts. P injures foot on man-made snow bank while snowtubing at D’s snowtubing facility. P signed an agreement releasing D from LIABILITY resulting from negligence.
2. Rule. Court examines Tunkl factors as well as other policy considerations
3. Holding. The agreement is UNENFORCEABLE on grounds of public policy
4. Reasoning. The D is in better position to prevent harm, the facility was open to the public, this was a K of adhesion, P was under the D’s unique care and control
5. Dissent. This is not an overly regulated industry, not an essential service, no unequal bargain power.
i) Implied AOTR
(1) Implied AOTR may occur when no express language indicates the intension or understandings of the parties
(a) Elements
(i) Non-written
(ii) Knowledge of the nature and extent of danger
(iii) Voluntary AOTR
(b) Two versions
(i) Primary Implied AOTR
1. General Rule: One who takes party in a sport, amusement, or theater accepts the dangers they inhere in it so far as they are obvious and necessary. Dangers must not be obscure or unobservable and the harm may not be so serious as to justify the belief that the sport’s operator should have taken additional precautions to avoid them.
a. Eg. Spectator gets hit by hockey puck or baseball
2. Elements
a. Voluntary assumption
b. Known risk
c. Not a true affirmative defense but rather determines whether D’s legal duty covers risks to which P is exposed
i. If there is primary implied AORT, this will BAR a claim because there will be NO DUTY of care
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Does not apply to reckless or intentional misconduct
i. E.g. During Zimmerman Volleyball Game, X punches Y. Here, it cannot be argued that Y assumed the risk of being punched in the face by consenting to play volleyball.
3. Murphy (P) v. Steeplechase (D) (The Flopper)
a. Facts. Murphy injured on ride called The Flopper. He spent the day at the park and saw others on it. Fell broke knee cap.
b. Rule. One who takes party in a sport accepts the dangers inherent in it so far as they are obvious and necssary
c. Holding. P accepted the risks involved in riding The Flopper and cannot bring an action for negligence. The D owed no duty to Murphy. “The timorous can stay at home”
i.  ( D owed duty to P
ii. ( P voluntary assumption of risk and known risk AOTR
iii. (  Foreseeable injury
iv. ( Trap 
d. Reasoning. This was not obscure or unobservable danger and the harm was not so serious as to justify the belief that the sport’s operator should have taken additional precautions to avoid them.
(ii) Secondary Implied AOTR 
1. General Rule. Under the secondary AOR, the D owes a duty, breached that duty, and the breach was an actual and proximate cause of the P’s damages. However, the P assumed the risk of the danger caused by the D’s negligence. In most states, the secondary AOR doctrine treats damage calculations just like comparative negligence – a jury is assigned to compare the P’s and D’s fault in causing the injury. In minority of jurisdiction (5 states), the old rule applies that the AOR completely bars the claim.
2. Elements
a. Voluntary assumption 
b. Known risk
c. A true affirmative defense because it is asserted only after P establishes prima facie case of negligence.
d. Here, the D has a duty of care. It will be a jury question of fact whether there was an implied assumption of risk.
i. Damages award may be reduced based on P’s knowledge, appreciation, and voluntary exposure to dangerous condition produced by D’s negligence.
3. Davenport (P) v. Cotton Hope (D) 
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Facts. P rented a condo from D. There are 3 stairways and the one closest to P had a broken light. P reported to management >2 months but no fix. P continued to use stairway, tripped, and is injured.
b. Holding. This
 NOT PRIMARY AOR, like Murphy where D lacks duty of care because society tolerates inherently risk activity. Rather, this is a case where P knowingly assumes risk created by D’s breach of duty of care. This is a jury question. 
i. ( Primary AOR
ii. ( Secondary AOR

iii. ( Contributory Negligence applied to bar suit
c. Reasoning. D owed a duty to the P, an invitee. D breached duty when the D did not remove a known hazard. The breach caused the harm (but-for; foreseeable harm, foreseeable plaintiff). 
4. Preemption

a. Overview
i. Sometimes a federal statute will preempt a state tort lawsuit
ii. Raises fundamental question: who decides? Expert agencies or juries?
1. Pro Agency
a. Expertise
b. Undue burden on business and industry
c. Desire for consistency
d. Juries overly punitive
2. Pro Jury
a. Agencies may be political (revolving door)
b. Oversight, redundancy, cover blind sports (agency groupthink)
c. Democratic values and interest in compensation
3. Pros

a. Information Gaps

b. Process not rigors enough to prevent injury

c. Lawsuits might be necessary to detect problems

d. Access to Justice

4. Cons

a. Regulatory may provide more expertise, consistency, neutrality

b. Regulator better position to evaluate costs/benefits nationally

5. Problems with Preemption
a. Agency capture by industry it regulates
b. Information lag
c. Civil recourse
d. Compensation
b. Authority: Supremacy Clause
i. Article IV, Clause 2 of the Constitution establishes that the US Constitution, federal statutes, and treatises are the supreme law of the land

ii. This mandates that all state courts must follow federal law when federal and state law conflict

iii. Federal law preempts state law

iv. Evolving area of law
1. Traditionally, a “presumption against preemption” of state law

2. Preemption jurisprudence increasing view that tort law is regulatory in nature

3. Statutory law traditionally viewed as providing only a floor for our obligations to one another

4. Preemption reflects view that, some federal statutes, impose both a ceiling and a floor for the obligations and duties we owe to one another

v. Who decides? Congress, agencies, or juries?
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d. Class example
i. Altria (P) v. Schwab (D) – Tobacco “light” cigarettes false advertisement
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This lawsuit is not a requirement made
“with respect to cigarette advertising and
promotion.” Rather, itis a generic fraud
claim that Altria affirmatively misled
consumers about light cigarettes. Even
Altria recognizes that Congress never
meant to totally insulate state liability for
inaccurate statements in advertising, and
courts agree. Finally, like Wyeth, the law
does not involve specific and stringent
oversight over all advertising, only labels.

Doesn't apply because one could
theoretically comply with both FTC
regulations and advertise responsibly.

Lawsuit compliments FTC regulation
educating smoking. Unlike, Riegel, FTC
oversight had lttle to do with health and
safety. It never it never required
manufacturers to publish test results in
their advertisements. It rejected that
yields should be read to reduce “health
hazards.”

The statute, like Riegel, expressly bars
inconsistent state requirements “based ol
smoking and health.” Congress would not
have intended to permit the enforcement
of 50 state fraud and negligence rules.
Doing s0 would defeat the Labeling Act's
purpose of preventing non-uniform state
warning requirements.

N/A

Lawsuit frustrates the purpose of FTC
regulation to promote common labeling
standards. FTC approves cigarette
warning labels, and like Riege, regularly
oversees representations about low tar
cigarettes with a puffing robot. It even
encouraged consumers to rely on the
word “light” as a short hand.




iii. P argues. 
1. the "express preemption" provision in the Labeling Act couldn't possibly apply to garden-variety fraud claims. At most, that provision applied to inconsistent labeling requirements, not generic requirements that tobacco companies advertise and market their products truthfully. Plaintiffs also argued that no implied preemption existed because, rather than frustrate the objectives of federal law, their state lawsuit furthered them. They argued that the purposes and objectives of the federal labeling act was all about promoting “truth,” not uniformity: the FTC has a uniform interest, yes, but in truthful ad campaigns. Moreover, the FTC itself claims its own regulations do not apply to “collateral representations” about the hazards of light cigarettes.
iv. D argues. 
1. State lawsuits for misrepresenting the effects of smoking frustrate the purpose of the federal labeling act – to ensure uniform and informative statements about smoking. Aside from pointing to the language of the 1969 labeling act, which expressly prohibits inconsistent state requirements governing the health and safety of cigarettes--a claim of "express preemption"--defendants also made claims of implied preemption. Among other things, Defendants pointed to the impact of a federal regulator on how to interpret the preemptive effect of the statute. The FTC already tightly controls information about light cigarettes through the “Cambridge Filter Method,” a robotic puffing machine that measures tar intake in the average person for each brand of light cigarettes. The FTC approved the word “light” as a shorthand for these agency-based determinations. A state tort suit that required tobacco companies to say any more about their products should be preempted under the doctrine of "implied obstacle preemption" because it would frustrate the "purposes and objectives" of that federal regulatory scheme--creating a patchwork of state regulations, informed by different state definitions of “negligent misrepresentations” and different jury determinations.
v. Holding. 

1. Ultimately, this final determination turns over whether you can argue that the ultimate “purpose or objective” of the federal law is to create a floor of minimum safety standards (which can be supplemented by state tort law), or whether federal law is meant to comprehensively regulate defendants conduct (which cannot be supplemented by tort law without gumming up the works). Because the court in Riegel found that the purpose of the federal law was to exhaustively and comprehensively regulate the safety and effectiveness of drugs before, and after, they came to market, that federal law preempted a state tort lawsuit that would have had the effect of imposing different safety and effectiveness requirements. In contrast, because courts in the light cigarette cases found that the purpose of the federal law was to provide minimum guidance about low-tar cigarettes, the misrepresentation cases could proceed.
e. Express Preemption
i. General Rule: Express preemption means that the TEXT of the federal law has a “preemption CLAUSE” that expressly provides that inconsistent state law should not be given effect.  In such cases, courts must determine
1. What is the SCOPE of THAT CLAUSE, in light of the statute’s LANGUAGE, HISTORY and PURPOSE?
2. Does the lawsuit impose requirements so that THIS LAWSUIT falls within scope of THAT clause?
ii. Analysis.
1. Is there a preemption clause? Write the language of the statute
a. Federal law will saw that the state law “requirements” in certain area are preempted
b. Requirements should be stringent rather than generic
c. E.g. The FDA provides that a state may NOT establish or use any premarket safety approval requirement for medical devices that are “different from, or in addition to, any requirement applicable…to the device” under federal law.
2. What is the clause’s purpose and legislative history?

a. Was it intended to preempt state tort suits?
3. Does my lawsuit fall within the scope of the clause?

iii. Medtronic v. Lohr 
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No. Does not preempt

“No state” shall establish or
continue any “requirement”’
which is “different from or
addition to” federal legal
requirements about the
safety and effectiveness of
medical device.

Stringent regulations and
oversight developed for life-
sustaining medical devices,
only developed based on
specific FDA approval that
device is safe and effective

Yes. Preempts claim that labels,
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* Generic, run-of-the-mill requirements that apply to
all medical devices are not enough

« To preempt, regulation must specifically apply to the
device in question, including:
(1) Premarket approval based on safety
(2) Reporting Requirements
(3) Cannot change product without regulatory
clearance
(4) Regulator has power to withdraw approval




iv. Riegel (P) v. Medtronic (D)

1. [image: image130.png]My dad's leg



Facts. Riegel undergoes angioplasty and a balloon catheter is inserted despite the fact the catheter label stated it should not be used on individuals like P with calcified stenosis. The doctor overinflates the catheter past IFU and bursts causing P injury. P and wife bring suit against MANUFACTUERE of the catheter. D argues the tort claim is preempted because they complied with federal law regulating medical devices. The federal law had an express preemption provision.
2. Issue. Did the federal government establish “specific requirements” that apply to the catheter?
3. Rule. Run of the mill requirements that apply to all medical devices not enough (Lohr). Must be specific to the device in question, including premarket approval, reporting requirements, cannot change product without regulatory clearance, regulator has power to withdraw approval. State tort claim imposes additional requirements. Federal law does not allow addition of requirements by state.
4. Holding. Tort claim is preempted by federal law (aka plaintiff cannot sue) tort claim.
a. ( Federal Preemption of State tort claim

b. ( D liable

c. ( Ginsburg dissent. Requirements for safety, manufacturing, and labelling not meant to bar suit state torts seeking to compensate injured plaintiffs.
d. ( Compliance to regulation is not dispositive

5. Reasoning. This was a Class III device that went through PMA rather than more lenient 510k process. The FDA cleared the label and Medtronic needed permission in order to change any aspect of the label. This case is distinguishable from prescription drug cases where manufacturers can make changes to labels without FDA approval first as long as they notify FDA.
f. Implied Conflict of “Impossibility” Preemption
i. General Rule: Even though NOTHING in the TEXT of a federal statute bars a lawsuit, a lawsuit may still be preempted if you canNOT SIMULTANEOUSLY COMPLY with both the language of the federal statute and the theory behind your state tort suit
1. [image: image131.png]


E.g. A federal statute requires you do NOT install airbags in back seats. But state tort suit says that manufacturer should have installed one airbag to minimize plaintiff’s injury. Implied conflict preemption bars that kind of tort claim, even if the statute does not say anything about inconsistent state laws, because the manufacturer cannot possible satisfy both state and federal law at the same time. 
ii. Wyeth (P) v. Levine (D) drug injected for nausea administered incorrectly developed gangrene lost arm.
1. [image: image132.png]


Facts. Wyeth received anti-nausea drug Phenergan. The drug had to be injected intramuscularly or intravenously. One method available was to insert through IV Drip OR IV Push. The drug could onot be put or leaked into an artery because it would cause gangrene. Here, a PA used the IV push method erroneously and Wyeth developed gangrene. P sued arguing for better labeling against IV push. D argued implied conflict and implied obstacle preemption.
2. Outcome. Court rejects preemption arguments, points to legislative history of drug labelling statute and lack of specific regulation designed to ensure drug safety. 
3. Reasoning. Unlike Riegel, Wyeth could technically change its labels without permission. Absent evidence that the FDA would not have approved new label, Wyeth could comply with both federal and state law without conflict.
g. Implied Obstacle Preemption
i. General Rule: Even if federal law is silent and it is possible to comply with both state and federal law, a state lawsuit might be preempted because it obstructs the “purpose and objectives” of federal law
1. Allowing tort suit might frustrate ability of an agency to regulate certain area of law
ii. Analysis
1. What is the purpose of the statute?
a. Does the lawsuit interfere with a significant regulatory purpose?
b. Can you say the opposite: that it does not interfere at all or that it helps regulators do their jobs?
2. What level of regulatory oversight exists?
a. Does agency consistently oversee claims about safety and health?
b. If so, a tort claim might be redundant or over-deter.
c. If not, the lawsuit might help fulfill an important goal.
3. What does the agency say?
a. Does a federal agency say that a tort interferes with purpose of the statue or its regulations?
b. If so, courts may defer to what agency thinks about lawsuits.
iii. Wyeth v. Levine

1. Reasoning. 

a. Defendants could argue that state tort suits frustrate the purpose of the federal regulations in Wyeth v. Levine, which were designed to ensure that federal regulators, and not juries from 50 states, balanced difficult costs and benefits associated with the design and warnings used in drugs and IVs. 

b. Plaintiffs argued the opposite--that this regulation was silent for a reason, so as not to preempt state tort laws that encourage drug manufacturers to develop better warnings for safety over time--particularly when they receive notice that their existing warnings don't seem to be doing a lot of good (there were over 20 similar amputations like Ms. Levine's following the last time the FDA approved the label at issue). 
c. Holding. Plaintiffs ultimately won the day by demonstrating that the state tort suit actually fulfilled the underlying objectives of the regulatory regime. State lawsuits created an incentive for manufacturers, often in the best position to know about problems that occur with drugs after they come to market, to help inform the FDA, through petitions to make changes in their labels when necessary. Under the circumstances, there was no evidence that the FDA would have opposed a label change.

iv. Merck v. Albrecht old lady spontaneous bone fracture from Rx drug meant to prevent that
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STRICT LIABILITY
E.  Overview
1. [image: image24.png]Categories of Strict Liability

Abnormally Dangerous

— Abnormal: Is the activity (a) common (b) appropriate and (c) outweighed by other community
values?

— Dangerous: Is danger (a) probable, (b) grave, and (c) unavoidable in exercise of due care?

Manufacturing Defects
— Maker or seller of product?
— Does product enter stream of commerce dangerously different from intended design?
— Did product cause damages?

Design Defects
—  Maker or seller of product?
— Did product enter stream of commerce inconsistent with consumer expectations?

— O, if a technical defect, did product enter stream of commerce present unreasonably dangerous
risks notwithstanding (a) benefits to consumers of the product , (b) reasonable alternative
designs that would have reduced risk of harm, and (c) any adverse impacts that design has on
consumers or society at large?

Failure to Warn (Information Defects)
— Was a warning necessary in light of known or reasonably knowable defects?

— Was the reach, scope, seriousness and graphic characteristics of warning adequate in light of
foreseeable uses?




2. [image: image25.png]reasonable atternative designs





3. Products liability / manufacturing defects / design defects / failure to warn
4. Negligence v. Strict Liability

a) In both, must show causation and damages
b) Difference: with SL, P need not show the D is at fault

5. Polices behind SL

a) Corrective Justice

(1) Moral blame assigned to direct cause of harm

(2) Nonreciprocal risk-taking
b) Compensation
(1) Best insurer

(2) Loss not born by innocent
c) Court access

(1) Proof

(2) expense
d) Deterrence

(1) Loss avoidance

(2) Risk Spreading

(3) Cost of Business

F. Abnormally Dangerous Activities
1. Overview

a) General Rule: Some activities are so dangerous that, no matter how much due care the defendant exerted to avoid the harm, the defendant will still be held strictly liable (other examples fumes/noxious vapors, cattle, outhouse sewage seepage onto another’s property, wild animals, hot air balloons in NYC). Is this more like the examples of blasting, hot air balloons or like acrylonitrile on train case? 
b) Encourage others to act safe with respect to others

c) 6 Factor Test

(1) Such accidents could not be prevented by exercise of due care

(2) Risk (probability) of harm was great

(3) The harm that would ensue if risk materialized could be great

(4) The activity was a matter of common usage, so there was no presumption that it was a highly valuable activity despite its unavoidable riskiness.

(5) The activity was inappropriate to the place in which it took place.

(6) The value to the community of the activity 
d) Analysis 
(1) Is the activity abnormal?
(i)  Extent to which the activity is not a common usage
(ii)  Inappropriateness of the activity
(iii)  Community value is outweighed by danger
1. “Community” may be construed narrowly or broadly
2.  E.g. New Orleans residents v. Louisiana as a whole
(2) Is the activity dangerous?
(i)  Inability to eliminate risk through reasonable care (Most important factor)

1. E.g. blasting cases, hot air ballooning in NYC

(ii) Existence of high degree of harm to person, land, or personal property
(iii)  Likelihood of great harm
(3) Class example Hurricane Katrina broken levies dredging

(i) [image: image26.png]through reasonable care
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Expert evidence could show that no
‘amount of care could have reduced the
risk of dredging.

As before, the probability of harm was
great, particularly after repeated
dredging was required due to shifting
ground beneath levee.

Yes. Near flooding of New Orleans.

Expert testimony could reveal that this
kind of dredging unusual. More info
needed.

Inappropriate given the threat posed
to the City.

Dredging is too dangerous
notwithstanding marginal increase in
shipping. Defendants are best
insurers.

Contractors could have exercised
more care here to ensure that
levees remained stable d
dredging.

Probability of harm not great. The
slow attrition of levees could not
be predicted.

Hard to contest this factor.

Shipping and alteration to natural
waterways are common in Gulf
region.

Appropriate given the traffic and
the great distance ships would
otherwise travel.

Dredging warranted in light of
increased trade, jobs, and
economic benefits. P can buy
insurance.




e) Once the dangerous activity causes harm, the defendant is liable

f) Normal vs. Not Normal

(1) Gas in meter v. Large quantities of inflammable liquid stored in densely populated city

(2) Automobiles v. Fireworks in public streets

(3) Water in household pipes v. large quantities of water collected in a dangerous place

(4) Airplanes v. fumigation with cyanide gas

(5) Vibration from ordinary construction v. excavation that lets in the “sea”

g) Fletcher Rule / Old Rule: Defendants are strictly liable for direct and natural consequences that result from dangerous and non-natural use of land
(1) Rst SL for activities apply when there is an (1) inability to eliminate risk through reasonable care (2) the existence of high degree of harm to person, land or personal property (3) a likelihood of great harm; (4) the activity is not common; (5) the activity is inappropriate for the community; and (6) the community value of the activity is outweighed its danger.
(2) Causation still applies; like cases where superior intervening cause or Acts of God cause harm. Superior intervening causes break the chain of causation\
(3) Fletcher v. Rylands: ( SL man-made water reservoir built on abandoned coalmines floods neighbor
(i) Facts. Defendant built a large reservoir over a coal mine. Defendant was faultless but water flooded through the mineshafts onto a neighboring property because of the weakend earth and possibly the engineer’s negligence (no such COA at the time so not talked about). Defendant was held liable for all the natural consequences of the escape, even though he was not at fault.

(ii) Holding.

1. ( Strict liability

2. ( Property damage

3. ( Requirement to prove negligence

4. [image: image27.png]Abnormally Dangerous Activities
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(4) In class example. 
(i) [image: image28.png]Fletcher v. Rylands:
Analogies





(5) Sullivan v. Dunham
(i) Holding.

2. When activities are unreasonably dangerous 

a) E.g. explosives used in residential areas “blasting” / hotair balloon in NYC (wind unpredictable, close proximity  high density city)
b) Indiana Harbor Belt Railroad (P) v. American Cyanamid (D) ( SL Chemical Acyrlonitrile by train spills at station
(1) Facts. Defendant manufacturer ships 20k gallons of flammable toxic chemical. Because the lid on the outlet was broken (a mistake/negligence of the railroad company), the toxic chemical called acrylonitrile on railroad tank car. Because lid on outlet was broken, spills toxic chemicals just outside of Chicago switching station causing millions of dollars in damages.
(2) Holding. 
(i) ( Strict liability

(ii) ( Negligence

(iii) ( Abnormally Dangerous Activity 

(3) Reasoning. The most important factor to examine when determining whether to impose SL for unreasonably dangerous activities is whether a particular accident cannot be avoided by taking more care. If harm cannot be avoided by greater care, SL may be proper. Another important factor is whether there is a high risk of great harm. Here, the accident did not arise from any inherently dangerous aspect of the chemical. Instead, it arose from the broken lid. This was a manageable risk through the exercise of due care. Additionally, there is no way to reduce the risk of transportation in major metropolitan area. The nature of railroads means either this risk exists of the chemicals cannot be transported at all. 
(i) Guille factors for SL (CB 525)
(ii) [image: image29.png]Abnormally Dangerous Activities
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— Likelihood of great harm

— Inability to eliminate risk through reasonable care




(iii) Inability to eliminate risk through RC is most important factor for ( SL

c) Guille v. Swan ( SL hot air ballooning in NYC
(1) Facts. Hot air balloon in NYC where the P sued D for ruining his veggies upon landing led to 6 factors for determining when an activity is inherently dangerous

(2) Holding. Inherently dangerous and thus strictly liable. D could have crashed into a crowd instead of the veggies. Technology of care in ballooning is insufficiently developed. Densely populated NYC – accident could have been avoiding by shifting the activity to another place that was uninhabited that surrounded the city.

d) In re Hurricane Katrina Canal Litigation
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G. Manufacturing Defects
1. Overview

a) End product is so dangerous should impose SL

b) Manufacturing defect issues are more practical than theoretical

c) No need to prove fault.

d) Instead must meet Challenge: Show when, how, where injury took place to demonstrate the cause was due to a manufacturing defect and not other condition or subsequent actions 

e) Circumstantial Evidence Supporting Inference of Product Defect ( a presumption of cause like res ipsa)

(1)  One can infer a product defect harmed a P without demonstrating specific proof of the defect when

(i) The incident that hurt the P was of a kind that generally occurs as a result of a product defect

1. E.g. rungs of ladder collapse for no apparent reason

(ii) The incident was not, in that case, solely the result of other causes (rule out other causes when/how injury take place)
f) Central Question: Is the product different from and more dangerous than its intended design?

g) Old Rule: Historically, manufacturer and supplier liability was limited to those with whom they had contracted (privity). This made sense for simple products, where parties could negotiate over hazards.
(1) Over time, courts abandoned contractual privity as a requirement

h) Restatement Rule

(1) One engaged in selling or distributing of products

(2) Who sells or distributes a defective product

(i) Products are defective when they depart from their intended design even though all possible care was exercised . An aberration in the manuf. Process that makes a product dangerous. (tainted meat, car accelerates instead of slow down)
(3) Is subject to strict liability for harm to persons or property

(4) Caused by the defect

(i) A manuf. defect exists when product “departs from their intended design even though all possible care was exercised. (Different than “bulk supplier” that supplies raw material to be transformed into another product)
i) Rationale behind Modern Rule

(1) Information disadvantages, consumer expectations

(2) Loss avoidance

(3) Risk spreading

(4) Limitations of warranty approach and res ipsa loquitur
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2. From Privity to Strict Liability

a) [image: image134.png]Th



MacPherson (P) v. Buick (D) wooden wheel collapses on car while driving 8 MPH
(1) Rule. Owe a duty to purchaser or those foreseeable as injured by D misconduct.

(2) Facts. P buys car from car dealer. While driving wooden wheel collapses, P swerves and causes injury. P sues D for defective product. 

(i) P argues. 

(ii) D argues. No privity, no duty of care.  I only owe duty of care to dealer.
(3) Holding.

(i) ( Defective Product = SL. Res Ipsa. Implied W
(ii) ( Duty of Care

(iii) ( Known use 

(iv)  ( Known danger

(v) ( Negligence

(vi) ( privity 

(vii) + dissent (limit duty to only inherently dangerous product)

(4) Reasoning.

(i) Abandons Contractual Privity limitation. A manufacture owes a duty of care for reasonably foreseeable harm to a reasonably foreseeable Ps including those person’s “other than the purchaser” of the product. Because the manufacturer is in the best position to avoid danger. Also, mass production means contracting, by itself, is insufficient to regulate dangerous new products.

(ii) The principle that the danger must be imminent does not change, but the things subject to the principle do change. 
1. Scaffolding if designed improperly still foreseeable that 3P still be hurt. 
2. Exploding coffee urn that hurts restaurant customers and not restaurant owner who purchases the product. 
3. [image: image135.png]


Privity makes sense for simple products, where parties could negotiate over known problems or hazards. But here cannot easily inspect product and bargaining power differences preclude parties negotiating over known problems or hazards.
b) Escola (P) v. Coca Cola Bottling (D) Res Ipsa for exploding Coke bottle while handling in foreseeable manner
(1) Facts. Waitress handling Coke bottle received 36 hours before at restaurant, while handling bottle explodes in her hand and causes injury.
(2) Holding.

(i) ( Res Ipsa. Breach. Bottle in exclusive control of manufacture, in absence of P’s negligence, not P’s fault. Shifts BoP.
(ii) ( Negligence

(iii) ( Ordinary Consumer Expectation 

(3) Reasoning.

(i) P argues res ipsa bc bottle in exclusive control of manufacture, in absence of P’s negligence, not P’s fault.

(ii) D argues by rebutting presumption of negligence from Res Ipsa that bottle testing procedure never goes wrong.

(iii) Public policy x SL. 
1. Someone should bare cost of injury; the D is the best insurer not the consumer.
2. D created the danger

3. Wasteful litigation. Theory of implied warranty, retailers sue manufacturer so Ps should be able to sue manufacture directly.
4. Asymmetrical knowledge
5. Brand “trust” and relationship with consumer relies on that, not in position to avoid harm, rely on warranties.
(4) Rule. Abandons requirement for fault and uses Restatement Test above.
c) In class example

(1) [image: image136.png]


Schmiegel v. ZGE 
(i) Representing D. Questions to establish catheter burst for a reason other than manifesting defect?
(ii) Facts. Balloon used push arterial plaque to allow blood flow. Similar to Riegal facts (overinflated).
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H. Design Defects
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Overview – can emerge from the mind of the designer as well as the engineer
a) Willie Coyote

(1) Design defects (systemic to product) – riding backwards upside down on transportation line
(2) Manufacturing defects (more one off in the process)
b) Grey v. Pinto

c) [image: image138.png]CLOSED
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d) P: all we want is addition of bladder. Not a design change. Product design stays virtually unchanged (stronger argument), thus feasible and cost efficient alternative.

e) D: changes product design, change trunk space, would need to redesign entire car to maintain features

f) Manufacturing v. Design Defects

(1) Is the product dangerous because of an aberration in the manufacturing process or because of the design itself?
(i) Isolated event v. entire design

(2) May turn on questions of proof and expert opinion

(3) May also turn on tactical concerns for the plaintiff and the defendant (can aggregate claims easier for design defects than manufacturing defects)
g) Analysis

(1) Is the design defect so obvious that an ordinary consumer could infer that the product did not perform as safely as it should?

(i) If so, employ consumer expectation test
1. Did the product enter the stream of commerce inconsistent with consumer expectations when used in a foreseeable manner?

a. Cars rolling over while driving slowly

b. Airbags deploying randomly

(ii) If not, employ risk-utility test

1. Did the design create excessive preventable danger because of the probability and severity of harm?

2. Consider feasibility and cost of RAD (reasonable alternative design) as well as effect on consumer and product

h) Connection to Preemption

(1) Riegel and Wyeth were strict products liability cases

(2) Preemption may bar strict liability claims

2. Consumer Expectation Test

a) General Rule: a product’s design may be found defective if the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner (obvious defects)
(1) Used in cases involving obvious defects

(i) Car that ignites at a stoplight, a car prone to rolling over and setting fire, etc.

(2) Rooted in implied warranty: consumer’s expectations of product are legally significant

b) [image: image139.png]


Soule (P) v. GM (D) 
(1) Facts. P was driving her Camaro and got into an accident. The collision bent the frame of the Camaro in such a way that the wheel came up from underneath the car and injured her ankles. P sued GM on manufacturing defect theory (defect in tire welding) and on design defect theory (design of care made this more likely), arguing that the defects enhanced her injures.
(2) Rule. Consumer expectation test: the manufacturer’s product failed to perform as safely as an ordinary consumer would expect. However, court rules the jury should not have been instructed on this rule. Instead, court should have used the excessive preventable danger test because the evidence was too highly detailed and technical.
(3) Holding. Although the instruction was incorrect, decision stands because of harmless error standard.
(i) ( Products liability 
(ii) ( Risk-Utility Test; Risk > Benefits (defect not so obvious) (  SL
(iii) ( Consumer Expectation Test

3. Risk Utility Analysis (“Excessive Preventable Danger Test”)

a) General Rule: Defendant is strictly liable if risk of danger inherent in the design outweighs the benefit 
(1) When the defect in the design involves complicated, non-obvious trade-offs between safety and functionality, a jury considers…

(i) Probability and gravity of danger

(ii) Feasibility and cost of safer reasonable alternative design (RAD)

1. RAD Test: must prove a “RAD” would have reduced the foreseeable risk of harm

(iii) Advantages and disadvantages of RAD including
1. Costs (inexpensive)

2. Product longevity (last just as long)

3. Maintenance and repair (same qualities)

4. Aesthetics (same qualities)

5. Range of consumer choice (does not limit consumer choice)
(iv) Adverse consequences of RAD to product and consumer

b) [image: image140.png]


Camacho (P) v. Honda (D)
(1) Facts. Plaintiff is injured in motorcycle accident. Injuries enhanced by fact that the motorcycle did not have leg guards. Other manufacturers offered leg guards as an option but Honda did not.
(2) Rule. Sophisticated Colorado test (do NOT need to know_
(3) Holding. P can bring lawsuit against Honda. Jury can consider the issue and weight the factors.
(i) ( SL

(ii) ( Risk-Utility Test

(iii) ( Consumer Expectation Test (N/A in Colorado where suit is brought)
(iv) ( Unreasonably dangerous

(v) ( Crashworthiness doctrine (while not cause design defect enhance injuries)
(4) Reasoning. Provide incentives for manufacturers to make products safer. Here, there was a RAD.
c) RAD – reasonable alternative design. As close to original design is possible but makes it more safe. 
(1) Is it an obvious defect that flunks consumer expections? (no experts needed)

(2) Does it fail consumer expectation test?

OR

(c) Do the risk of the unrzble design outweigh elements? Is there a RAD to reduce harm (5 factors, cost, product longevity, maintenance and repair, aesthetics, range of consumer choice)? RAD have any adverse impacts to consumers or society at large?

d) [image: image35.png]Reasonable Alternative Design
(RAD)

Must prove “reasonable alternative
design” would have reduced the
foreseeable risk of harm.

Advantages and disadvantages of
alternative design including:

- Cost

~ Product longevity

— Maintenance and Repair

— Esthetics

— Range of consumer choice

See Banks v. ICI Americas and the
Product Liability Restatement Section
2 (pp. 580-581 of your casebook).
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I. Failure to Warn

1. Overview

a) Analysis

(1) Is a warning required at all?

(i) Latent v. Obvious Dangers (drinking too much tequila, riding in back of pick up truck, knives are sharp)
(2) Is the warning adequate?

(i) Fair indication of risk

(3) Is there a “learned intermediary”?

(i) Does this discharge the manufacturer’s duty?

2. Is a Warning Required?

a) General Rule: The seller is required to warn against / latent dangers resulting from / foreseeable uses of a product / of which it knew or should have known (or in most “state of the art” technology that exists at the time) / This includes unintended uses of the product, so long as those uses are also foreseeable. Does not apply to commonly known obvious dangers, only latent dangers. 
b) Summary

(1) Latent Dangers

(i) This does not include risks that are commonly known
1. E.g. saws are sharp, drinking too much tequila can kill you, sitting in the back of a pickup trunk can be dangerous
(2) Resulting from foreseeable use of product

(i) This includes unintended uses of the product, so long as those uses are also foreseeable
(3) Of which it knew or should have known

(i) Old Rule / Hindsight Approach: Manufactures still liable even if there was no way they could have known about the danger
1. Policy: don’t blame the victim, breach of warranty theory, manufacturer in better position to avoid harm, continuing obligation to understand and disclose the risks inherent in products. Burden on manufacture’s for post-sale warning justified.
(ii) Modern Rule: almost all states require that the defendant knew or should have known of the danger through reasonable testing at the time of sale

1. State courts disagree about how to define exactly what the manufacture should have known. It may be measured by experts in the same field, by what the industry knew, or the most “state of the are” technology that exists at the time
(iii) Many states now require that the manufacturer warn consumers about newly discovered risks after the sale, if that is possible.
1. Limitations:
a. Known or reasonably know of risk
b. Can identify users otherwise unaware of risk
c. Can effectively communicate risk
d. Burden of post-sale warning justified by risk
(iv) Vassallo (P) v. Baxter Healthcare (D)
1. Facts. P argues silicone breast implant was negligently designed and accompanied by negligent product warnings.
2. [image: image141.png]


Holding. Court adopts modern rule regarding unknown dangers. Baxter not liable because it did not know about the danger nor would have a reasonable person have known about it.
a. ( Breach of implied Warranty of Merchantability

b. ( Negligence

c. ( minority = SL

d. ( Expert standard of knowledge

e. ( Liability for failure to warn

3. Reasoning. The goal of the law is to induce conduct capable of being performed.
3. Is a Warning Adequate?

a) General Rule: a reasonably warning not only must convey a fair indication of danger but must also warn with a degree of intensity required by the nature of the risk
b) Analysis

(1) What does the warning say?

(2) What is the potential for harm?

(3) Does the warning adequately supply the potential for harm in light of the risk?

(i) [image: image142.png]


A warning must have sufficient

1. Reach. Must reach the person(s) likely to use the product (except children) 
2. Scope. Must describe the scope of the danger for people that are likely to be affected by used
3. Seriousness. Must describe the extent, seriousness, and consequences of harm that may result from foreseeable misuses
a. [image: image143.png]


Serious injury v. Risk of explosion

4. Graphic Power. The physical aspect of the warning and means to convey the warning must be adequate
a. Marlboro example: did cigarette warnings have sufficient graphic power?
b. Is warning congruent with nature of harm? 
c) Limits of Adequate Instructions

(1) Physical space

(2) Language

(3) Information economics

d) Hood (P) v. Ryobi (D)
(1) [image: image144.png]


Facts. Plaintiff was injured after he removes the blade guard from a saw. There were numerous warnings on the saw itself and in the owner’s manual saying not to remove the guards (“Do not remove guards or you will risk serious physical injury”). Plaintiff sues the saw manufacturer, arguing the warnings were insufficient to warn against the particular type of harm (the saw blade flew off). Additionally, he only removed the guard because he could now saw effectively with it on. 
(2) Holding. The warnings were adequate. 
(i) ( Manufacturer’s duty to warn satisfied

(ii) ( Label warning adequate 
(iii) ( design defect

(iv) ( proximate cause

(3) Reasoning. The warnings were adequate. Sufficient to inform customer because it was clear, unmistakable, and prominent. Warnings need to be reasonable under circumstances and need not cover every possible eventuality. 
4. When will “learned intermediaries” eliminate need for a direct warning to consumers?

a) General (Majority) Rule: Under the learned intermediary doctrine, the manufacturer owes no duty to the ultimate consumer, so long s the manufacturer adequately warns the prescribing physician of the danger
(1) Exceptions: mass immunizations, regulatory authority requires direct warnings
(2) CA adopts minority rule (manufacturers can be held liable)
b) Policy in favor of rule

(1) Difficulty warning consumers

(2) Traditional reliance on treating physicians

(3) Physicians select drugs

(4) Physicians are in the best position to warn

(5) Interference with doctor-patient relationship

c) Policy for abandoning rule

(1) Direct consumer advertising

(2) Managed care weakened doctor patient relationship

(3) Medical practice as a shared undertaking

d) [image: image145.png]


State (P) v. Karl (D)

(1) Facts. Geller was prescribed anti-nausea drug by her physician. She died 3 days after taking the drug and her estate sued the doctor and the drug manufacturer. Manufacture argues for the learned intermediary doctrine. 

(2) Holding. Learned intermediary doctrine not appropriate

(3) Reasoning. Policy reasons; growth of advertising to consumers

5. Warnings and Design Defects

a) When should a warning prevent someone from initiating a design defect claim?
b) General Rule: Warnings are considered relevant as to whether a design defect exists, but they are not conclusive, so long as the product with the warning remained unreasonably dangerous.
(1) Exceptions: warning about goods that are not unreasonably dangerous for particular classes of people will defeat claims of design defects
(2) The manufacturer owes no duty to the ultimate consumer, so long as the manufacturer adequately warns the prescribing physician of danger. 
(3) Exceptions have always existed for mass immunizations and when regulatory authority requires direct warnings.
7) DEFENES TO SL
A. [image: image38.png]Defenses

Central Question:

Given that strict liability does not involve fault, at all, what defenses
can be raised?

When, if ever, is comparative fault even relevant?

May plaintiffs expressly or impliedly assume the risk of defendant’s
dangerously defective product?

Are defendants strictly liable for obvious dangers or those dangers
that result from plaintiff’s “substantial” alteration of original
product?




B. GM v. Sanchez

C. Jones v. Ryobi

D. Liriano v. Hobart

Test Taking Strategies

· Make Checklist

· Includes cases

· Read Call of Question carefully

· Triage

· Duty

· Misfeasance v. Nonfeasance

· Was there a special relationship?

· Was there a policy to impose a duty?

· What to Write

· Issue

· Rule

· This case is arguably stronger than [insert case] because…

· This case is arguably weaker than [insert case] because…

· Conclude with policy
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�How is this different than “by extreme and outrageous conduct?”
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�Class 24 slide 25
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�In class hypo? Hypoglemic coworker, given ensure. Feels better. Drives homes crashes. Review class 14 recording.


�CASA on outings?


�


�review


�Where is this case?


�When does this apply?
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�How do you recognize this on this exam if jurisdiction specific is only to CA?


�review
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�review differences defenses of implied AOR  between primary and secondary AOR (secondary has a duty but primary no duty)


�what other policy considerations?
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