TORTS OUTLINE
Role of Fault 

· Tort: a civil wrong

· About 1) identifying the loss and 2) who bears the loss

· Recovery includes: economic (sometimes), emotional harm, and physical harm

· Tort liability requires fault
· Fault: intentional or negligence

· Negligent: acting unreasonably 

· Children generally not negligent bc they cant think reasonably

· Intentional: volitional and understand what he is doing is wrong

· P has burden of PLEADING and PROVING the prima facie case

· Must prove by preponderance of evidence

· CASE
· Van Camp v. Mcafoos - D, 3 yr old, ran his tricycle into P injuring her leg on public sidewalk. Court found for D because P did not allege facts showing fault. To meet Prima Facie case, P must allege facts showing fault in order to recover for injuries. P did not allege facts that support a finding of fault, thus did not meet prima facie case. P loses.

	HYPOS

1) H becomes angry with his wife, W, and repeatedly hits her with his fist, breaking her jaw and bruising her face. Would the principle or idea in Van Camp either establish or exclude liability?
· Clear case of intent to showing fault.
2) The D’s yard has a tree near the sidewalk. The tree appears to be sound and healthy, but in fact it is rotten and it blows over in a wind. It strikes a passerby. Can you predict from Van Camp whether a court would impose liability?
· No. Owner of the tree must have been on notice...for example, this was the 4th tree, and the last three had fallen. 

3) Car veers out of control and hits you on the sidewalk. Can you recover?

· Were they speeding?  Was something wrong with the car? – If on notice, there may be possible fault. 


INTENTIONAL TORTS
I. Battery
· A battery is the intentional infliction of a harmful or offensive contact on a person
· Protects an individual’s bodily autonomy
· Bodily Contact Focus

I. Harmful or Offensive Contact
a. Offensive Contact Test: Does it offend a reasonable sense of personal dignity?  Offensive touching defined as a touching that offends a reasonable sense of personal dignity
b. Harmful: D has to commit an act that causes the touching (but does not directly have to touch P)
i. Ex: The intentional grabbing of a plate from someone’s hand constitutes battery bc the intentional snatching of an object from one’s hand is as clearly an offensive invasion of his person as would be an actual contact w/ the body.

ii. Tobacco smoke hitting someone’s face is usually a battery but sound waves usually are not because contact originally has to be seen/physical

c. Volitional Act: product of D’s will

i. Hypo -- The Pool Accident: A is standing by the side of the pool, and someone pushes A into the pool and he injures B, already in the pool. B sues A who fell on him. No volitional act. It was not a product of the A’s own will.

ii. Hypo – Chest Exam: P has chest pains, goes w/ daughter to doctor, doctor listens with stethoscope holding it by placing his entire hand beneath her shirt on her left breast, began moaning and blinking rapidly, both Women run out. D defense was he had seizure but he called to apologize several times, he had the will to act. 

II. CASES

a. Snyder v. Turk --- P was an operating nurse and D was a doctor performing on someone’s gallbladder. Doctor was given a small instrument and angerly took P’s shoulder and shoved her close to an open wound and yelled at her. Doctor was exasperated and made statement that he was working in a hole and needed long instruments.

i. Offensive: Reasonable person wouldn’t want to be shoved into open wound, this is a professional working in professional relationship (humiliated in professional capacity)

ii. Rule: to be liable for battery, a person must both intend to cause and actually cause a harmful or offensive contact, with offensive contact defined as contact offending a reasonable sense of personal dignity.

b. Cohen v. Smith – P was having C-Section and informed the hospital staff that her religion does not allow a male seeing her naked. Staff told P that no male would see nor touch, but male nurse did. Sued for battery.

i. The Battery (Offensive) contact in this case was touching the P’s unclothed body.

ii. Rule: An offensive touching can occur if a tortfeasor has knowledge of a person’s unusual susceptibility and the tortfeasor then violates that susceptibility, even if a reasonable person would not be offended by the touching. UNLESS it would be unduly burdensome for the actor.
iii. Doesn’t matter if a reasonable person would not mind being touched; every individual has autonomy over their own body.
	HYPOTHETICALS 

Ex #1: P was standing in front of her locker at school when D shoved her. The shove caused no physical harm. D argued that she was not liable because (1) no harm was done by her shove and (2) no intent to harm was proven. 

· Does it offend a reasonable person of sensible personal dignity?  Yes. It was an offensive contact.

Ex #2: The D’s employer was engaged in teasing and horseplay with an automobile condenser that had been electrically charged, giving employees a mild shock. He shocked the P, who was trying to avoid it. The P, quite unexpectedly, developed a serious nerve problem that required surgery.

· Was a harmful contact as he was shocked and he tried to avoid it. Knowledge that harmful result could ensue if playing with electricity.
Ex #3: P’s employer refused to allow P to bring his own meals to work or let him leave the workplace for meals. P let the employer know that because of religious reasons P could not eat beef-pork meatballs. The employer would said it would switch to turkey meat balls, which it did, but it then switched back to beef-pork without letting the employees know. Battery? 

· Like the Cohen case, thus it was battery. There was an offensive contact.

Ex #4: Auto Accident and doctor attends to an unconscious patient on the side of the road. He saves the person’s life.  Did the doctor commit a battery?

· Probably did not have intent. Was an offensive contact 

Ex #5: Snatching a Plate from someone’s hand? 

· No contact with the person, but the court is willing to find that is sufficient contact since the plate is connected to the person’s hand. 

· Another example: Clothing

Ex #6: Someone blew tobacco smoke on his face? Harmful contact or Offensive Contact?

· Offensive Contact. Smoke can create contact – Leichtman 

Ex #7: Neighbor plays song over and over again. 

· Not really offensive. The contact is the sound waves. They have to be physical in nature. And sound is not the kind of thing that could be thought of as a contact. 

Ex #8: COVID and 30 foot radius. someone on street yells at you "I’m paranoid of COVID, stay 30 ft away". Person doesn’t listen, gets within 8 feet and their breath reaches man. 
· Right to occupy public space overrides. Still reasonable since CDC says 6 feet.

Ex: #9: Sleeping Beauty. Prince kisses her. 

· Even if she finds out about the kiss later, it’s a battery (Cohen). Personal autonomy infringed upon whether you know at time or not, it still occurs


I. Damages that a Plaintiff can Recover for an Intentional Tort

a. Nominal damages: valued at $1. This is the minimum recovery. No need for physical harm.

i. If elements of a battery are present, but no physical harm, at a minimum entitled to $1 for nominal damages. 

ii. One of the distinguishing feature of intentional torts and negligent torts is that there is no such thing as nominal damages in negligent torts

b. Economic damages: these can be substantial.  Includes medical bills, lost wages.

i. Intended to compensate for the harm that happened to you

c. Pain and Suffering and Emotional Distress -- Called non-economic damages

i. Intended to compensate for the harm that happened to you

d. Punitive damages are possible. 

i. Punish people for what they did.

ii. Not common generally

e. Parasitic Damages – emotional aspect to the physical harm that was caused. 

i. Once the element for the tort are met, D is liable for all the consequences; some of those consequences can be emotional 

ii. Can only get for trespass to chattels

II. Intent (Purpose or Knowledge)
a. Purpose of causing the harmful or offensive conduct OR

b. Knowledge that such conduct is substantially certain to occur

III. CASES

a. Garratt v. Dailey – D, 5 years old, moved chair as P was sitting. There are two versions of the facts. D’s facts -- D moved the chair, and once he did, he realized she was going to sit there, he tried to move it back. Court determined that when Brian moved the chair, he did not have any PURPOSE but he may have had the KNOWLEDGE.

i. Rule: A minor may be held liable for the tort of battery if he acted intentionally, with knowledge to a substantial certainty that his actions would cause a harmful or offensive contact to another person.

IV. Age Factor

a. Most states still apply the same definition for adults to children, but a question of if the child is old enough to have the requisite intent: purpose or knowledge 

i. Other states have cutoff points (Under age 7)

b. Simply apply the definition and treat as a question of fact.

i. Look at child’s background, intelligence, etc.
***Juries may rely on circumstantial evidence to determine what a person must have been thinking (Flagpole)

	HYPOTHETICALS – WAS THERE A BATTERY?

1) The football incident – D sees P walking along with D's ex gf, picks up football and throws it hoping to hit P. Never thrown a football nearly that far in his life. Wanted to hit him but no reason to believe he would. Force was with him and he hits P.

a. Harmful or Offensive Contact – yes, there was a harmful contact – football hitting the P

b. Intent – Apply Both 

i. His goal/purpose was to hit the P thus he had the purpose to cause the offensive contact 

ii. He was not substantially certain knowledge that the harmful contact would occur because he generally can’t throw that long 

2) Person goes to tall building in LA, and goes to the top of it, and sees the sidewalk. He drops the brick and prays that the brick does not hit anyone. Unfortunately, the brick hits the plaintiff.

a. Intent 

i. His goal or purpose was not to hit anyone 

ii. He was substantially certain that if he hit the brick down it would hit someone (could argue if it was at night he probably did not know cause not as busy)

b. Harmful or Offensive Contact 

i. The brick hitting the P was a harmful contact. 

3) People who are smoking outside, and the person had to go through the smoke to get there location.

a. Harmful or Offensive contact 

i. Smoke hitting someone’s face is generally a battery

b. Intent 

i. Arguably for knowledge, they are substantially certain that the contact would occur. Have to know people are walking through.

ii. His goal/purpose was probably not to cause the contact

4) Intending to put someone to sleep, D mixes sleeping powder into food at cafeteria. Someone dies. 

a. Had purpose to cause harm…not substantially certain it would kill someone though.

5) Flagpole: student comes to assembly with homemade flag, another student takes it but it is taken again and ends up under bleachers. Another kid grabs it, ran to the top and hit someone on the head.

· Depending on circumstances, it could be substantially certain he would hit someone if crowded assembly…


LIABILITY OF PARENTS FOR CHILDREN’S ACTIONS 

General Rule = No parents not automatically liable

Two Exceptions: 

1) Parents are automatically liable for a 
child’s torts by statute (Statutes holding parents liable:): 
Cal. Civil Code 1714.1: “Any act of willful misconduct of a minor that results in injury or death...shall be imputed to the parent.”  Up to $25,000

a. One party 

2) Parents themselves commit a tort (Parent is negligent):
a. Negligence for failing to supervise child.

b. Hypo: Dad says to kid, “throw a rock at Suzie’s dad” and kid does. Father is liable. Used kid as tool to commit the battery

Single v. Dual Intent
· Dual intent: a) intent to cause a contact and b) a harmful/offensive contact
1. Small majority is dual intent (CA too)

2. If something is intimately connected with the person, it is deemed touching (i.e. snatching a plate)
· Single Intent: intent to cause a contact that turns out to be harmful/offensive
1. Don’t have to appreciate the “wrongfulness,” just intend the contact for any reason

I. Case

a. White v. Muniz – Elderly woman showed signs of dementia, becoming easily agitated and acting aggressive. Muniz was changing her diaper when D struck Muniz. Muniz then brought a battery claim against Everly and White. The trial judge instructed the jury to find Everly liable for battery only if she intended to strike Muniz and appreciated that her conduct be offensive.

i. Rule: A dual intent jurisdiction requires that a tortfeasor both intend to cause the contact and intend for the contact to be harmful or offensive. Some jurisdictions use a single intent approach for battery, requiring that the tortfeasor only intend to cause the contact with another person.

1. court here follows dual intent so D not liable
b. Wagner v. State – P was standing in line at K-Mart when she was pulled to the ground from behind by Giese, resulting in injury. Giese was mentally disabled and was under the supervision and control of the State of Utah (D) at the time of the incident. Wagner did not claim that Giese’s action was the result of an involuntary spasm. D argued that the attack constituted the intentional tort of battery. D was statutorily immune from being sued for battery. Wagner argued that the attack was not battery, because Giese could not form the intent to harm through the contact, an element of a battery claim.

i. Rule: Intent to make contact is all that is necessary to meet the intent element in a battery claim. (single intent) 

	TWO HYPOTHETICALS 

1) Long Lost Arm-- Uncle hugs niece too hard and injures her neck 

a. Under duel intent, he did not have the purpose or knowledge that he would hurt her neck when he hugged her. Thus, did not intend to cause harm through the contact.

b. Under single intent would be held liable as he intended to cause the contact that turned out to be harmful.

2) The Egotistic Kisser – a man kisses a woman on the street as a means of compliment, woman would not agree as he invaded her personal space and offended her dignity. His intent was to flatter. Woman is appalled, sues.
a. Single Intent – yes because they intended to cause the contact 

b. Duel Intent – did not have the intent as had no purpose to cause an offensive contact or no knowledge that an offensive contact would occur.


Intent and Insanity
A. General rule: Treat the insane or mentally ill like any other plaintiffs. If they have requisite intent, they’re liable

a. The reason why they have that intent is irrelevant
B. Polmatier – son-in-law beats and kills father-in-law. Defendant certainly has intent for battery. But: The intent is caused by mental illness.
a. he still had purpose: he needed to kill him bc he was a spy and went to get more ammo for that purpose

b. have to compensate the plaintiff

C. HYPOS:

a. D was insane believed he was Napoleon and believes nurse, P, has confined him in his room and was an agent of Duke and trying to prevent him from going to battle. Breaks leg of chair, hits P, breaks her skull, then gets caught
i. Purpose: broke leg of chair and attacked nurse

ii. Harmful contact: broken skull

iii. No defense of insanity ( liable
b. D was suffering from epilepsy and went in a catalytic state where he is unconscious and strikes P while in his state when P stands over him. He has no control of movements

i. No battery; must be volitional and impossible if unconscious

ii. No intent: cant have purpose or knowledge in that state
Doctrine of Transferred Intent
· Take intent for a tort that is intended to impact one person and transfer it so you complete the tort on another

1. An intent directed at person A for a battery can be taken and transferred and used to a complete a battery against Person B. Allows for liability for a wrongful intent followed by action.

· Baska v. Scherzer – P hosted party for daughter. Ds were two boys fighting at the party. P stepped in to stop the fight and was hit in the face, lost teeth, broken jaw, injured neck. Almost two years later, P sued Ds for damages. P alleged that Ds meant to hit each other but negligently struck her, causing her injuries.

1. Rule: A party who, in attempting to injure a second party, inadvertently injures a third party instead, acts with transferred intent against the third party. If the injury was the direct, natural, and probable consequence of the first party's action, the first party is liable to the third party for damages even though the first party intended only to injure the second party and had no hostile intent against the third party.

· Rationale -- person who has the requisite intent, which is a wrongful intent, may injure someone else.
1. Intent cannot be transferred in IIED

· HYPO: Swing and a Miss

1. Danny Devito swings at Jason Statham and misses. His intent was a battery but didn’t complete it bc no contact.

1. Result of swing = apprehension of probable offensive contact

2. CAN TRANSFER INTENT FOR BATTERY TO ASSAULT

Doctrine of Extended Liability 

· Rule: If the elements of a tort are present, D is liable even for unforeseen consequences 

1. EX: D slaps P and as result, unexpected neck injury and P is paralyzed. D is liable for ALL consequences

· About the consequences that ensue IF all elements are met

1. Very different from negligence obviously 

II. Assault
· Protects autonomy of a person’s mind

· Freedom from someone imposing apprehension on you that you don’t want (i.e., different from say you going to a horror film)
· Assault = touching of the mind
I. Intent (purpose or knowledge) 

a. Purpose to cause apprehension OR

b. Knowledge that apprehension is substantially certain to occur

II. Apprehension of harmful or offensive contact

a. Doesn’t mean fear!!!; you think it is going to happen

b. Not touching but fear of touching

c. Anticipation of harmful or offensive contact

III. Case

a. Cullison v. Medley - P met Sandy Medley, 16, in a grocery store and invited her over to his home for a coke. Later that day, Sandy and the rest of family (D) came to P’s home and confronted P about his meeting with Sandy. Sandy’s father, Ernest, had a revolver strapped to his leg, and repeatedly reached for it and shook the gun at P. Ernest threatened to jump on P, while mother, Doris, kept her hand in her pocket, convincing P that she also had a weapon. P feared that one of Ds was about to shoot him and felt intimidated by the five people inside his home. P learned that D had previously shot someone. P then felt great apprehension when Ernest, armed with a pistol, glared menacingly at him in a restaurant. P experienced severe emotional and psychological harm.
i. Rule: Assault only requires mental or emotional damages, caused when a person acts while intending a harmful or offensive contact or acts while intending to produce a reasonable apprehension of an imminent battery
1. If purpose to harm but causes apprehension instead, can use transferred intent (shoots gun at P but misses, can use assault over battery)

b. Dickens v. Puryear - P was 31 and shared sex, booze, and weed with D's 17 yr old daughter. D and friends lured P into rural area where they beat him and handcuffed him to farm equipment threatening castration while brandishing knives. Court labeled most as batteries and assaults. But D's also told P to pack his things, pull his phone off the wall and leave the state of NC or he'll be killed. He was freed then sued 3 years later. Is the last thing assault?
i. Rule: Apprehension of IMMINENT harmful or offensive contact “without significant delay”
1. Was not imminent

2. Made it conditional, didn’t say he was going to do it

IV. Traditional Rules

1. Mere words are not enough. Words + Actions needed (even if it’s just a step forward) 

2. Reasonable apprehension is required 

(a) Cannot be someone who gets easily apprehended 

(b) Take into account what the D knows 

3. Must be apprehension of an imminent battery 

(a) Imminent = something quick

(b) If killing would happen in the future, not imminent 

4. Does every battery include an assault?

(a) No. Ex: Sleeping Beauty 
(i) In Sleeping Beauty, she gets kissed while she is sleeping. She is appalled. Battery has happened, but no assault because she was asleep.

(ii) Ex: Koffman v. Garnett – a 260 pound football coach slammed a 144 pound 13 year old student to the ground to demonstrate proper tackling technique. Because the student “had no warning of an imminent forceful tackle” there was no claim for assault. 

V. Damages

a. Emotional damages

b. Economic – Cullison (medical bills, therapy)

c. Parasitic damages: If you have some sort of the element of the tort, and you get emotional disturbed that will attach a part of the damages
	HYPOTHETICALS 

Hypo #1 -- D comes riding up to the tavern but finds the tavern door closed so he starts to try to open the door with a hatchet. P sticks her head out at the window and asks her to stop. Makes a swing at her but misses.

· Intent 

1. Purpose to cause apprehension – yes, he swung at her hoping to hit her. The battery was going to be imminent if he had not missed. 

· Apprehension of a harmful or offensive contact 

1. The harmful contact was the swinging of the hatchet 

Hypo #2: D comes in with gun and says hand over all of your money. The person starts to get the money, but the gun was never loaded.

· Intent 

1. Purpose to cause the apprehension. Had the purpose for the gun being pointed at her. 

· Apprehension of a harmful or offensive contact

1. P anticipates the contact of being shot. Apprehension was the gun pointed at her. 

· If you have apparent ability to carry out threat, its sufficient. Doesn’t matter if later found out to not be able to do it
Hypo #3: Tyler gets enraged on zoom and says, “I paid good money and you’ve taught me nothing. If it were not for your gray hair, I would thrash you!" Assault?
· No. if it were not for gray hair = he wont thrash him

· Look at the words! – indicates whether or not they mean to put P in imminent apprehension

Hypo #4: Jason v. Danny: Jason is P. D comes up to him and says "I’m going to beat the crap out of you right now", puts hands up, winds up, swings and misses. P knows D cant fight, is weak, and is not afraid at all. Assault? Yes
· Differentiate between fear and apprehension
· Apprehension of imminent harmful/offensive contact

· Can be in apprehension without fear



III. False Imprisonment
· Protects right to move; physical autonomy plus mental tranquility from being confined
I. Intent

a. Purpose 

b. Knowledge

II. Actual Confinement

III. Knowledge of Confinement

IV. Confinement is against P’s will 

a. If P agrees to confinement, there’s consent defense

b. Staying somewhere to clear your name is not against your will. Have to say you want to leave for it to be against your will. 

V. Case

a. McCann v. Wal-Mart – P and her two kids shopping at a Wal-Mart. After P paid at the register, two employees blocked them from leaving. The employees asserted that P’s son had previously been caught stealing and were not allowed in the store. However, the employees were mistaken and were confusing the Ps with another family. Ds, grabbed P’s cart and escorted the Ps to an area near the exit, and one D left, claiming to be calling the police. P offered to show her identification, but the remaining D refused to look at it. When P’s son asked to go the bathroom, the D told the boy that he could not leave. After an hour, the Wal-Mart employees realized their mistake and let the P leave the store
i. Rule: False imprisonment occurs when a tortfeasor, using any means of duress, intentionally confines a victim in a boundary fixed by the tortfeasor, and the victim is either aware of or harmed by the confinement.
1. Confinement may be accomplished by any means of duress, such as a physical barrier, physical force, a threat of physical force, or a false claim of legal power to confine

ii. Intent: D blocked path, held onto cart, claimed police were called, told Ps they had to follow them

iii. Actual Confinement: told couldn’t leave; started with hands on cart

iv. Knowledge of confinement: Adhered to employee demands to follow them into back room
v. Against P’s will: Ps thought they had to comply; they thought the cops were coming. Indication you’re being restrained under authority – that satisfies being held against will
VI. HYPOS

a. Detective’s Warning: Detective tells women “don’t leave town.”

i. Intent to confine: yes; Confinement: yes within town; knowledge: by authority yes; Against will: if she wanted to leave

b. Students storm a faculty meeting, but security officer prevents you from going to the meeting. Sue law school for false imprisonment
i. No actual confinement. Exclusion is not confinement.

c. Legal Writing Paper: Two law students. D doesn’t like P. final paper due. D takes P paper in library and refuses to give back. P spends all day trying to get paper back bc otherwise it would be late.

i. Duress of Goods: you can confine someone by taking their goods and if they stay around trying to retrieve their goods, then that is confinement.
d. Married Couple Next Door: A married couple always fighting. Here the man goes “help me get out of here.” The front door has been barricaded.  He says my wife has blockaded me and he says please move the couch out on the front porch so I can get out. Neighbor sees the man and leaves him out there. Can he sue you for false imprisonment?
i. Not liable for false imprisonment because no duty to release him. 

1. Also didn’t confine him in first place

e. Roommates D gets mad at P. locks her in room and barricades only door out. Window and on first floor.

i. If there is a reasonable means of escape; not confined. 

ii. This will depend on how agile a person is, their age, their fears. Not required to do anything dangerous or uncomfortable to escape. But if means of escape are within a person’s safe abilities, then must take escape. 
f. Police Officers take drunk Ps from a fair and let them out near the freeway. One P is hit and killed on the freeway.
i. Purpose: yes; Confined: in the cop car; Knowledge: one blacked; Against will: some indication they didn’t want to go

ii. Can no memory guy win? He would need actual harm if he cant remember. Way to prove knowledge even if guy cant remember? Proof he was aware at the time even if he cant remember it now. Some evidence given he was responsive when it happened = knowledge of confinement and at some point asked to leave
iii. If you commit an intentional tort, i.e elements are met, and it turns out that the extent of the injury to the D is unexpected or unforeseen, the D is still liable for all the consequences for the intentional tort even if they are unforeseeable to begin with. 

1. As a consequence of the false imprisonment, them being taken in the police car, they ended up on the freeway and one died – Cops responsible as extended liability

g. Can you do transferred intent for false imprisonment and complete battery?

i. Nothing left to transfer because there intent went away when the false imprisonment ended. 
IV. Trespass to Land
I. Elements

a. Intent (purpose or knowledge)

i. Intent to enter the property

ii. Doesn’t need to be wrongful and can be a mistake (i.e. you think it’s a friend’s house but you had wrong address)

b. Entry

i. If it’s authorized = consent = defense

ii. PHYSICAL ENTRY

II. What is it?

a. Protects right to exclusive possession

b. EX: D tipsy, driven to friends house. Accidently goes to neighbor. Leaves immediately and goes to right house. Neighbor sues and wins.

i. D have to know it someone elses land? No, just have to enter property intentionally that is someone elses = trespass to land

c. If it was just one step on to the property, it would probably just be nominal damages. It could be an object that you throw on the property as it could interfere with exclusive possession just as much as a person could.

i. Can be an object that trespasses, doesn’t need to be a human

d. Can have trespass after entry occurs if you had permission to be on the property for a period of time & that time expires but you refuse to leave 

e. If you unintentionally enter the property or cause something to enter the property, you have obligation to go get your item off that person’s property. If do not do this trespass begins. But you have right to enter property to retrieve item
III. HYPOS

a. ball goes on neighbor’s property unintentionally, you have a right to go get it. will not be trespass bc you have to remove ball from property bc it has no right to be there
i. must be done in reasonable amount of time

b. Iowa puts up a snow fence and leases property from a farmer. After winter, Iowa takes out fence but leaves the base of the fence. Farmer hits cement base gets thrown and killed. 

i. Leaving cement base meets elements of trespass to land. Iowa had right to put fence on property, but when lease expired had duty to remove & did not. There was a trespass. 

1. Can recover for the death through extended liability
2. If person who died not the landowner, can recover through doctrine of transferred intent
a. intent for trespass to land. Take that intent and transfer it over to the second tort of battery.
c. Projection on the Building: Projection from one building onto Trump’s saying “Pay Trump Bribes Here.”

i. Not a trespass bc it must be tangible. 

1. Lights/odors/sound = nuisance

IV. Modern Trespass

a. Ownership includes everything above and below the surface

b. Cuius est solum, eius est usque ad coelum et ad inferos
i. Own everything up to heavens down to hell

c. Modified to what you can use

d. HYPO: Cat on border, one neighbor throws shoe at it and lands on other's land. Trespass?
i. No – there was no purpose/nor substantially certain shoe would cross over but there was entry

e. Hang glider. 250 ft above P land, shots fired, lost control and land in B yard. Trespasser to P and B?
i. P: maybe bc he can control so has purpose but entry would depend

ii. B: no intent (purpose or knowledge bc lost control) but did have entry

1. Would need to leave ASAP or will become trespass
V. Trespass to Chattels
· Tangible personal property

· Difference with Conversion is a matter of degree

· The extent of the interference with the chattels

I. Elements

a. Intent to intermeddle

b. Actual intermeddling

i. Actual harm required:

1. Damage to the chattel OR

2. Dispossession (loss of use)

a. Keep object for a day is trespass to chattels however keep object for a year it goes to conversion.
c. Must rise to level of intermeddling

i. Just picking up a student’s coffee and setting it down – no

ii. Stomping on the cup – yes (might even be conversion)

II. Remedies

a. Loss of use, loss of value or reparation to chattel

b. No nominal damages, need to show actual damage to recover

c. Parasitic Damages: as a result of the intentional tort (trespass, assault, battery) it turns out that the P is as a result suffers from some emotional distress would be able to get some of those damages
III. Case

a. School of Visual Arts v. Kuprewicz - D posted listings purporting to seek a new HR director for SVA. D used correct contact information SVA, who received numerous job-applicant emails in response. D also listed work mailing addresses with porn websites and sent her sexually explicit e-cards, resulting in P receiving voluminous amounts of pornographic emails and catalogs at work. P claimed the unsolicited emails overwhelmed its computer system by depleting disk space, draining processing power, and compromising system resources.
i. Rule: Soliciting voluminous emails sent to someone’s work computer amounts to trespass to chattels if it damages or prevents use of the computer system. Trespass to chattels requires intentional, physical interference with the use and enjoyment of personal property without justification or consent and resulting harm.
VI. Conversion
I. Elements

a. Intent to exercise substantial dominion over chattel

i. (purpose or knowledge that interference is substantially certain to occur)
ii. Substantial dominion: if someone converts the property, you can say fair market value of the property or ask for the property back.
b. Exercise of substantial dominion over chattel

i. Transfer of title; not conversion

ii. Dominion by controlling access

c. Actual harm not required

II. Difference from Trespass to Chattel

a. Matter of degree

b. Level of interference 

c. Factual dispute

d. Restatement Factors to determine if trespass or conversion:

i. Extent and duration of control 

ii. The D’s intent to assert a right to the property 

iii. The D’s good faith 

iv. The harm done 

v. Expense or inconvenience caused

e. Can have both conversion and trespass to chattel
III. Remedies

a. Can either sue it to get the property back or the value of the property that has been converted
i. Ask for it back – replevin

b. Can get nominal 

c. Parasitic: emotional distress “attaches” if elements of other tort are met

IV. 3-Person Transfer, Fraud, and BFPs (bona fide purchaser)
a. A’s property (1) taken by B who (2) sells to C, a person who does not know of the conversion by B (i.e. is a BFP)
i. General Rule: C is liable as is B

ii. Exception: C not liable when B gets title from A by fraud or trickery

1. Reason: B gets title (voidable – B committed conversion). Title is sufficient to pass on to C as long as C is BFP (good faith)
	CONVERSION AND TRESPASS TO CHATTELS HYPOS 

1) D pats P’s dog although he told him repeatedly not to do so. The dog is not harmed. The dog is the chattel. Is this a trespass to chattel?
a. Dog is not harmed so there is no trespass to chattels. Not substantial dominion over a chattel so not conversion. 

2) D leans against P’s car. P says don’t do that.
a. There is no harm unless it blocks driver seat and doesn’t let him in
3) Takes car for a joyride and puts the dog in the front seat with it
a. Trespass to Chattels -- When he took the car that was dispossession. In addition, taking the dog is dispossession. 

b. Conversion – not substantial dominion, unless takes car for  long time
4) D kicks the dog and pushed the car off cliff. 

a. Purpose with both ( substantial damage to car, dog is harmed but don’t know the extent

b. trespass to chattels for dog
c. Conversion? – Yes for the car. Unlikely for the dog unless he was seriously harmed. 

5) Guy goes in to buy a car, and he thinks he has the deal negotiated already. The deal blew up and they would not give him his keys back. They finally gave him the keys back. He sues them for conversion of the car. 

a. There would be trespass to chattels because there would be dispossession. They controlled the keys which accessed his car. Found conversion bc without keys, cannot drive car.
b. One thing converted then the other rendered useless, the conversion with carry over
c. False Imprisonment under Duress of Goods.


VII. Intentional Infliction of Emotional Distress
· Stand-alone emotional distress

· Rule: one who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm. An actor may also be liable for IIED to a party against whom the extreme and outrageous conduct was not directed if the party is

· A member of the victim's immediate family; and

· Was present at the time of the extreme and outrageous conduct
· Exceptions: terrorism, molestation, awareness
I. Elements

a. Intent or recklessness

i. Intent to cause, or disregard of a substantial probability of causing, severe emotional distress OR recklessness
b. Extreme and outrageous conduct

i. (atrocious & utterly intolerable in a civilized society)

ii. Insults not sufficient; basically need face to face contact

1. Can have ED for immediate family members who are NOT present: terrorism (Roth case), molestation

iii. Exception for carriers - held to higher standard (train conductor)

c. Severe emotional distress

i. Have to convince the jury there was severe emotional distress (maybe through medical testimony; young children/mentally incapacitated can’t recover)
ii. Need face to face contact; can’t recover for severe ED if not present

iii. Can recover for emotional distress as a parasitic damage if ED was not intended by the tortfeasor; no floor that needs to be met
d. Casual connection is assumed for now

II. Important Factors

a. Extreme and Outrageous

i. Abuse of Power in relationships (or vulnerability)

ii. Repetition
1. A single request for sexual contact might be offensive but is usually not sufficiently outrageous. On the other hand, repeated and harassing requests for sexual attention can be outrageous.
b. Insult Rule (Taylor): 

i. Insults are not extreme and outrageous taken alone

c. Common Carriers

i. (public Utilities, airplanes, innkeepers) words that are merely insulting that would not work for the general public, will work on these individuals
ii. HYPO: Rude Conductor

1. Rude conductor who insults passenger liable for IIED for words alone because of common carrier rule

III. CASES

a. Chanko v. American Broadcasting Companies, Inc - P husband was struck by a vehicle. He was taken to ER of New York Hospital. At the time, D was in the hospital filming a documentary. The crew members did not inform P of the filming and did not receive P nor husband’s consent to be included. Nevertheless, D filmed the doctor pronouncing P husband dead and the doctor informing P of his death. P was not aware of the filming until the documentary was aired and she recognized the scenes on television. D edited the scenes to omit his name and blurred the image of husband in his hospital bed
i. Rule: A party is liable for intentional infliction of emotional distress only if the party’s conduct is so outrageous and extreme that it goes beyond all possible bounds of decency and is regarded as utterly intolerable in civilized society
ii. Recklessness here

b. GTE Southwest, Inc. v Bruce –employees of GTE working under a Morris Shields alleged that for years, Shields engaged in a pattern of grossly abusive, threatening, and degrading conduct, using harsh vulgarity, verbally threatening and terrorizing them. Examples include physically charging at them with head down and balled fists, lunging at them and stopping very close to their faces, frequently yelling and screaming and pounding fist when requesting them to do things. He kept one employee standing in his office for 30 minutes. Made others vacuum offices daily despite janitors.
i. Rule: In determining whether certain conduct is extreme and outrageous, courts must consider the context of the relationship b/t the parties.
ii. Important Factors: Repetition of the behavior and relationships to the P’s.
1. He was reckless and could have had the intent as it was repetitive 

2. The repetitiveness of this made the conduct extreme and outrageous. 

3. Bc power relationship he has sufficient control & therefore easier to abuse this situation.

iii. Other possible torts

1. False Imprisonment – made worker stand for 30 minutes

2. Assault – apprehension of harmful contact
IV. H ow to prove severe and emotional distress?
a. Was medical aid sought? Would a juror look at the conduct and think the emotional distress would occur?
b. To determine whether conduct is extreme and outrageous courts often ask “whether the recitation of the facts to an average member of the community would arouse her resentment against the D so that she would exclaim Outrageous.”

V. Third Party IIED
a. Roth v. Islamic Republic of Iran - American family members of Roth, decedent, filed suit against D who played role in supporting the terrorists who bombed a Sbarro in Jerusalem that killed the 15-year-old. family was awarded 1 mil in economic damages, 5 mil for each parent and 2.5 mil for each sibling in solatium damages (compensate for mental anguish) and punitive damages for 112.5 mil
i. Third Party = one not affected by the initial act that was physically directed at another
ii. Rule: One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm. Actor may also be liable for IIED to a party against whom the extreme and outrageous conduct was not directed if that party is 1) a member of the victims immediate family (spouse, parent, sibling, children) and 2) was present at the time of the extreme and outrageous conduct
b. Homer - hospitalized wife's therapist seduced her, husband couldn’t recover for own emotional distress; therapist's conduct outrageous and extreme, not directed at husband and husband wasn’t present at time of the conduct
VI. Presence Exception

a. Terrorism

b. Molestation

c. Immediate Aftermath

d. Sensory and contemporaneous awareness

VII. HYPOS

a. D beats father.  P (daughter) comes on scene. D looks over, sees P, and severely beats father.
i. Intent: saw daughter, can lead to purpose but at least knowledge

ii. Extreme/outrageous: Yes

iii. Is daughter present? yes
b. D knows that P lives with father. Hears P say “Bye Dad.  I’ll be right back.”  P leaves. D beats up father and leaves.  Daughter returns.
i. Not present so cannot recover but may have loophole if in immediate aftermath

c. Parents find out kid molested over time by babysitter or Uncle. Are parents emotionally distressed?
i. Yes through exception

d. Someone intentionally destroys heirloom, fam bible, owners are emotionally distressed. Recover?
i. Yes b/c that is conversion and parasitic damages allow ED to attach

DEFENSES TO INTENTIONAL TORTS
· Don’t usually change elements but rather separate facts that justify tort even when prima facie case met.

· ALWAYS DO PRIMA FACIE FIRST

· Allocation of burden of proof

· D has burden to prove requirements of privilege and most likely has to raise the defense too

· 3 types:

· Response to misconduct of P

· Consent

· Policy-based
I. Self Defense
· Rule: a person is justified in using physical force upon another person to defend herself from what she reasonably believes to be the use or imminent use of unlawful physical force by that other person – 
· D is immune from criminal prosecution and civil action for the use of such force, unless the force was determined to be unlawful. D is only permitted to use a reasonable amount of force; if excessive force is used, D has exceeded the bounds of the privilege and the force becomes battery.

· Mistake: Privilege to defend yourself still applies if you make a mistake 
· Can claim self-defense if that person “reasonably believes” the other is about to inflict offensive or harmful contact 

· If you hit the wrong person, not liable unless “realized or should have realized that his act creates an unreasonable risk of causing such harm”

· Overall, as long as under the circumstances the force you used was reasonable, no liability.
· HYPO: Fight in bar and P instigating it says "im gonna get you" and leaves, someone says the P still in the parking lot, D leaves and goes to his car, someone comes from behind and touches shoulder, D takes a swing and hits a police officer
· If it’s a valued defense, you can use it as long as it is a reasonable mistake.
· Words are not enough for provocation
· Person can retaliate in that moment but cannot once the threat subsides

I. Thinking through its contours

a. When can you defend yourself? If believe imminent unlawful force or actual/present threatening force against you
b. REASONABLE FORCE

i. Can only use deadly force when threatened with deadly force or serious bodily harm

c. Cannot use force in response to insults or provocation

II. Case

a. Grimes v. Saban - P got into an altercation with D in D’s apartment. The altercation became physical, resulting in P suffering injuries. P brought suit for assault and battery. D claimed self-defense, testifying that she was in her bedroom with the door locked when P escalated the altercation by banging on the door and yelling. D claimed that when she opened her door, P got within inches of D’s face and continued yelling. D testified that she then pushed P because she reasonably believed that P would imminently use physical force against her. P testified that when D opened the bedroom door, P initially backed away from the door before D pushed her.

i. Rule: A person is justified in using physical force against another person to defend herself or a third party from what she reasonably believes to be the use or imminent use of unlawful physical force by the other
ii. Right to use force but not excessive force; must be proportional. 

III. Retreat

a. Castle rule: if at home, don’t have to retreat

i. Most jurisdictions don’t require a retreat

IV. Alternatives other than force:

a. Assault – Can threaten force you aren't allowed to carry out
i. Point a gun at P to stop a punch in the nose? Cant use the gun but can threaten it
b. False imprisonment – barricading an intruder in your basement
II. DEFENSE OF OTHERS 

a. Defense of others is allowed. If an innocent third-party has a right to self-defense, the D may defend them.
b. Same privilege as self-defense. 
i. Ex: Proportional, not initial aggressor, harm is imminent. 

c. What about mistake? 
d. HYPO: Guy out in parking lot and P starts hitting him, D starts taking swings at P to defend himself, third party sees it and makes mistake and grabs D instead of P and starts hitting him
i. Split jurisdictions on whether mistakes allowed

1. Some you meddled, its your risk 

2. Others follow same self-defense

III. DEFENSE OF REAL PROPERTY

· An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts great bodily injury

I. Restatement Rule re Devices

a. an owner of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person…
II. Remember: Life > Property 
a. Can use some force to defend your property 

i. Force is proportional/Reasonable 

b. Defender must request the intruder to depart

c. Trespasser has no right to resist, if do privilege can turn into self-defense
i. Can harm trespasser only if he harms you/self-defense

III. CASES

a. Katko v. Briney - Ds inherited an unoccupied farmhouse, after which there were a series of housebreaking events. She and her husband eventually set up a shotgun trap. P entered the house to steal bottles and jars and was shot. The issue was whether Ds were permitted to use a spring gun in a dwelling warehouse for the purpose of preventing the unlawful entry of a burglar. 
i. Rule: an owner of a premises is prohibited from willfully or intentionally injuring a trespasser by means of force that takes the trespasser’s life or inflicts great bodily injury. The value of human life and limb outweighs the interest of a possessor of land.
b. Brown v. Martinez – P trespassed on D’s garden to steal watermelons. On the second occasion, D heard the boys coming and fired in opposite direction a rifle to scare them. The bullet hit P, severing his right leg. The issue was whether resort to firearms to prevent trespass was reasonable. 
i. Held: not reasonable because it must be of a kind appropriate to the defense of the property. The law places a higher value on human safety than mere property rights; there is no privilege to use any force calculated to cause death or serious bodily injury where only property is threatened
IV. HYPOS

a. Intruder tries to come through the window. Can you use deadly force?  Here, the threat is to your safety. So you can try to go into self-defense. If under the circumstances it looks like the person is a threat to you, you probably could use serious or deadly force
b. sign that said warning “Dangerous Dog” or mechanical spring gun
i. We have a consent issue. We could argue that burglar was aware of the deadly force and still went in meaning they consented to it. 
· Restatement (Second) of Torts 67 – D may be privileged to put the P in apprehension of a harmful or offensive bodily contact even though the contact itself would not be privilege

1. What happens if the intent being used is a privileged intent? Should you still be allowed to transfer the intent in this instance?

1. Ex: Brown 

2. One argument is there should be no liability because the doctrine of transferred intent should not be used since the point of it is to punish those who have wrongful intent. 
3. Other argument is that we should still use the doctrine of transferred intent. 
Overview: 

1. Warning if feasible

2. Reasonable force – start gently

3. Trespasser has not right to resist ( can turn into self-defense

4. Courts split on force to recapture real property

IV. DEFENSE OF PERSONAL PROPERTY 
I. Common Law Practice – Recapture of Chattels 
a. Merchant can recapture a stolen chattel 
b. But must be in “hot pursuit” and use reasonable force

c. Otherwise: privilege ends and must call cops. Then can only recover without force

d. If merchant is wrong using force to re-take chattel; no privilege

i. Merchant’s dilemma 

e. An individual is privileged to recapture a chattel if he or she is in hot pursuit and uses reasonable force. Most importantly, though, this privilege requires that the party actually have the chattel

II. Merchant’s Dilemma
a. Restatement: one who reasonably believes that another has tortiously taken a chattel upon his premises, or has failed to make cash payment for a chattel purchased or services rendered there, is privileged, without arresting the other, to detain him on the premises for the time necessary for a reasonable investigation of the facts
i. Reasonable belief

ii. Detain for reasonable investigation

III. Shopkeeper’s privilege 

a. A merchant, or his agent or employee, with reasonable cause, may detain on the premises in a reasonable manner and for a reasonable time any person suspected of shoplifting...for questioning or summoning a law enforcement officer. Merchant does NOT have to be right to exercise the privilege.

b. Gortarez v. Smitty’s Super Valu – P and his cousin were shopping; P asked the store clerk if he could pay for a 25 cent vaporizer once done shopping. Clerk followed the boys around; didn’t see P put the vaporizer back or pay for it. Security guard followed the boys out of the store and grabbed P’s cousin and searched him. P was put in a choke hold by the security guard. Issue was whether the guard was justified in the use of force against the boys. 
i. Held: no, b/c while there was likely reasonable cause, the purpose of the shopkeeper’s action may not have been proper and the detention may not have been carried out in a reasonable manner.
ii. Excessive force = privilege stopped

c. What if thief already off the premises? Yes

i. Privilege to detain to see if they took

ii. Act that they left store itself not negate privilege

iii. Don’t want to stop them til absolutely sure they wont pay

1. Cant wait like 3 days though

IV. Recapture

a. Recapture: must be in hot pursuit and person MUST have chattel -- otherwise no privilege
V. PRIVILEGE OF DISCIPLINE 

I. PARENTS – can use reasonable force and reasonably confine the child. Very broad privilege
a. Force and Confinement: Within limits 
b. concern about intruding on parental rights
II. OTHERS can use the same privilege

a. Teachers/School Bus Drivers
b. Privilege more limited than parents’

c. CASE: last day of school, boys break parts of school bus, driver tells them to stop, they don’t, tells student he is taking them to police station and starts driving there, boys decide to jump out the bus, one jumps as bus turns and hit curb - running over boy 
i. Bus driver had privilege to protect school property and other children when driving to station
VI. PRIVILEGE OF CONSENT
1. Apparent Consent: Rely on reasonable appearance

2. Look to the circumstances to show consent

3. “No” means “No.”

4. Extent of consent: unexpected consequences.
a. Think “inverse” of extended consequences.

5. Consent can be seen as negating harmful intent. But you must treat as a privilege.
I. Austin and Berwyn

a. Berwyn goes to Austin’s house for a romantic dinner and they appear to be about to kiss when Austin reaches for her neck but bc she has neck problems he severely injures her neck. Berwyn says “I never consented” to this touching and that is true, does that mean there is no consent?

i. All circumstances are relevant. Person acting on consent can only act on facts that are available to him/her at the time of the situation
ii. Have to focus on what Austin perceived at time. If he claims consent, has to be based on circumstances. No facts in hypo would show she was revolted. 

1. Term is apparent consent. Entitled to rely on reasonable appearance of situation

2. Cant say act on revulsion if no facts showing revulsion…

3. He leaned in, puckered lips, and looked into eyes

iii. Just because B didn’t say anything negate consent? No; actions can show intent

iv. If consent to kiss, does it cover initial touching or broken bone as well? Consenting to any consequences that ensue from touching even if unforeseeable
b. How far does consent cover?

i. Doctrine of extended consequence – liable for consequences that are unforeseen, thus consent does cover the extended consequences that are not foreseen

II. Three Parts: entering the consent, scope of consent, and effectiveness of consent

III. Entering the Consent: Capacity to consent, etc. 

a. How to consent: Expressly (Orally/writing) or through action

i. HYPO: Immigrant off boat was told she had to get a shot for something and she states she already had it. But, she lifted her arm up and they gave her the shot. They said when she raised her harm she consented (Consent through actions)
b. Implied Consent: legal fiction
i. law assumes it is there
ii. if no informed consent, more likely to be negligence
iii. HYPO: Lawyer and traffic accident
1. Implied consent in an emergency
2. Implied consent for treatment
a. Except for things like
i. DNR, unnecessary procedures, etc. 
c. Relationships and Capacity to Consent:

i. Jailers: Robins v. Harris – P was a female inmate at the county jail; D was a new corrections officer. According to D, P flashed D at one point. Later that day, D summoned P out of her cell, grabbed her by the arm, and brought her to the shower room, where she performed fellatio on him. P alleged battery. D raised affirmative defense of P’s consent. 
1. Held: inmate’s alleged consent was no defense; inmates lack bodily autonomy and are therefore unable to consent
2. Dramatic power unbalance

ii. Employers/Employees: Not as much power imbalance. Depends on circumstances.
iii. Minors: flip on intent from battery. Did they understand what the act is and what consequences are? Varies as child grows up. Depends on if child understand
iv. Incapable adults: McDonalds case. Depends on if can understand nature + characteristics and consequences of the act
v. Temporarily Incapable Adults: Drunkenness – To consent must understand nature and its characteristics and consequences of act; and the state of inebriation
1. Too intoxicated to speak ( unable to understand consequences and cannot consent

2. Factual matter

vi. Statutes intended to protect a class: child labor laws – protected class individuals cannot consent to an action that is prohibited by the statute
IV. Scope of Consent 
Geographic Limits
a. Kaplan v. Mamelak – P, a patient, sued D, his doctor, for medical malpractice and battery, claiming the doctor operated on the wrong herniated disks in his back. Issue was whether the doctor committed a battery by operating on a disk to which P did not give the doctor consent. 
i. Held: D committed a battery; a battery occurs if the physician performs a substantially different treatment from that covered by P’s express consent.
ii. P gave specific intent to certain discs and anything else stemming from issue with that specific operation not anywhere else on body
b. HYPOS:
i. consented to right ear operation but left ear was operated on. No consent
ii. 2 people in fight, one bites knuckle off of another… consent regards to the amount of action
1. Biting is extreme, unusual so wouldn’t be consented to

2. Barbaric touching not a consequence of consent

iii. P consented to appendectomy. Doc finds some cysts during surgery. Treats them while in there. Turns out there’s an adverse consequence. Did the consent include treatment of cysts once in the body?

1. Can of worms theory: want to give doc some leeway to care for some things so you don’t need second surgery --> how much leeway then?

2. Here, consent in absent of proof to contrary, is general for doc to fix any problems near or around first incision

iv. P agreed to surgery but says only want family donated blood. Docs didn’t follow through and girl ended up with HIV/AIDS from stranger blood. Battery?

1. Yes, Consent was limited. Had right to condition consent.

Temporal Limits

c. Hypo: Farmer consented to snow fence for term of lease but after lease expired consent no longer exists.
Conditional Limits

d. Hypo above on family blood
V. Effectiveness of Consent
a. Doe v. Johnson – P alleged D had sex with her without telling her he was HIV positive. P claims D transmitted HIV to her and that D knew or should’ve known he had a high risk of HIV. Issue was whether D committed a battery. 
i. Held: D committed battery; he knew he had HIV and did not notify P. One who knows he has a venereal disease and knows his sexual partner does not know of this infection commits a battery by having sex with that person
ii. Need informed consent. What info does person need to be able to consent? Enough info to determine nature, characteristics and consequences of the act = what gives you the capacity to consent
b. Hypos

i. Affair 1: before she asks him if he has herpes. He says certainly not but he lies. She gets herpes
1. Consent invalid

2. Affirmative misrepresentation

ii. Affair 2: she doesn’t ask this time, he doesn’t tell, same injury

1. Invalid consent

2. Nondisclosure of material fact (Doe)

a. Facts have to go to the core of the touching
c. Can you consent to criminal act?

i. Consent is effective to bar suit – Restatement

1. Majority courts say no…

2. Hypo: Prize fighting w/out permit: can bring battery claim & defense of consent will not hold up bc cannot consent to crime. Consent is invalid. But RST says no, you can consent 

ii. Can consent to act against the law

1. Split in jdx 

iii. Statutes to protect individuals

1. Those in class stated cannot consent

d. Revocation

i. Autonomy of your body ( revoke anytime 
VII. PRVILEGE OF PUBLIC NECESSITY 

· Privilege not based on P’s conduct

· The rule applied in Surocco is reflected in the Restatement Second of Torts (privileging interference with land) and (privileging interferences with chattels)

· The privilege of public necessity protects against actual harm done, where public rather than merely private interests are involved, the defendant had a reasonable belief that action was needed, and the actions he took was a reasonable response to the need

I. CASE
a. Surocco v. Geary – D blew up and destroyed P’s house to prevent a raging conflagration in SF. Issue was whether a person who tears down or destroys the house of another in good faith and under apparent necessity can be held personally liable in an action by the owner of the property destroyed. 
i. Held: no, because the right to destroy property to prevent the spread of conflagration for general convenience is of the highest law of public necessity
ii. Sued for conversion and trespass to chattel – issue with P claim in that house would have burned anyway, may have had more time to grab belongings

iii. Need a reasonable belief that the conduct is needed; don’t want to constrain officials’ decision making as its their job to protect the public

1. Doesn’t have to be a public official

iv. Rule: Under the common law, a party who destroys the property of another on the basis of a good-faith, public necessity will not be held liable for the damages.
II. State Takings Clauses

a. To address a perceived injustice to the property owner, some states have held that where the defendant is a state actor who destroys property for the public good in an emergency, the state itself should compensate the property owner under the Takings Clause of the state constitution
b. What is a taking?

i. California has reaffirmed Surocco even where the defendant is a government actor, however, holding that the Takings Clause of its state constitution does not extend to police destruction or seizure of property, even if done to benefit the public

III. Other remedies 

a. Insurance can repay owners for their losses

IV. Case 2 

a. Wegner – grandkids occupy grandma's house, suspect runs through, police destroy stuff inside
i. Held that police weren’t liable but the city was; have to compensate owner
b. What if gang leased the grandma’s home?

i. Owner wouldn’t recover bc knew it was criminal

c. Customer Co - police tear gassed a suspect at 711 and all products had to be thrown out
i. Court didn’t apply takings clause to products in 711 and followed Surocco

d. What if a fog unexpectedly stopped the fire in Surocco. Does the privilege still apply?

i. Apparent necessity over actual necessity is okay – Reasonable belief!
VIII. PRVILEGE OF PRIVATE NECESSITY 
· Allowed to use someone else’s property to save yourself. P can get compensated if D uses P’s property to save D’s property
I. CASES

a. Ploof v. Putnam - P was sailing a sloop when a storm struck. To avoid destruction to the sloop and P’s family, P moored the boat on D’s dock. D unmoored the boat, P and family injured in storm. The issue was whether D had a duty to permit the sloop to remain moored. 
i. Held: D had a duty because necessity justifies entries upon land and interferences w/personal property that would otherwise have been trespasses. No compensation to D b/c P didn’t damage D’s property to save P’s property.

ii. Rule: Necessity caused by an “act of God” or other disaster resulting in an inability to control movements justifies entries upon land and interferences with personal property that would otherwise have been trespasses
b. Vincent v. Lake Erie Transportation Co – D’s steamship was moored to P’s dock. A storm struck; D kept the boat attached by replacing the lines holding the ship to the dock, resulting in damages to the dock. 
i. D was liable for the damage because D prudently and advisedly availed itself of P’s dock for the purpose of preserving its more valuable property; Ps were entitled to compensation because D used someone else’s property to save their own
1. Rationale recovery: unjust enrichment

ii. Rule: A party who damages the property of another while acting out of private necessity must compensate the property owner for the resulting damage
1. Protects from punitive damages and says no liability for tort 
iii. HYPO: D still damages Ps dock but Ds boat still sinks. D would still owe money to P for dock. Rule says “can use someone’s property and even if damage it must still pay damages for property”

1. Regardless to what happens to boat, dock still damaged by intentional act to try to save the boat. It is the risk you impose when you try to save your own property so you have to pay.

Public necessity = complete privilege
Private necessity = incomplete privilege (have to pay but excused from tort for damages)

NEGLIGENCE
· Foreseeability is a prerequisite to negligence

· Based on the imposition of risk on others that results in injury

1. Unreasonable risk = liability 

· D does something that creates an unreasonable risk. The risk of harm is unreasonable when an RPP would foresee that harm might result and would avoid conduct that creates the risk. Negligence is not a state of mind; it is a failure to come up to the specified standard of care.

1. Can be an act or omission

· Elements of Prima Facie Case

1. Duty (assumed for midterm)

2. Breach of Duty

1. RPP

2. Risk created, probability of harm, alternative action, its costs, lost utility

3. Actual Cause

1. But for or substantial factor

2. Lost chance for medical <50%

4. Proximate (Legal) Cause

5. Damage

· How can you be negligent?

1. Failure to use reasonable care to prevent harm to oneself or to others

2. Act or omission

3. A person is negligent if he or she does something that a reasonable and prudent person would not do in the same situation or fails to do something that a reasonable and prudent person would do

ELEMENT 1: DUTY
· Assumed duty for midterm

1. Problems arise when there is no action, but also instances when we don’t want to impose liability on someone who has acted
1. Limited duty applied to situations like trespassers

ELEMENT 2: BREACH OF DUTY

· Carroll Towing factors; RPP: (1) What was the risk (e.g., the probability of harm) from D’s actions; (2) What alternative action could have been taken, and what is the cost of that alternative (including the loss of any utility from the original action); and (3) How does the risk balance against those costs
· Failure to use reasonable care

I. Reasonable Prudent Person Standard
a. Stewart v. Motts – P assisted D in repairing an automobile fuel tank. P poured gasoline into the carburetor while D turned the ignition key. The car backfired, causing an explosion and injuring P. Issue was whether there existed a higher standard of “extraordinary care” (P wanted jury instruction for extraordinary care). 
i. Held: No, the standard is reasonable care. The TC did not err in failing to give an instruction that the appellee should’ve used a higher degree of care in handling gasoline. Degree of care changes with circumstances (pen/baby hypo), but the standard remains the same.

ii. P proposed instruction: Gasoline...is a very dangerous substance if not property handled...With an appreciation of such danger, and under conditions where its existence reasonably should have been known, there follows a high degree of care which circumscribes the conduct of everyone about the danger.”

1. Redundant b/c proportionate to danger
b. Reasonable care under the circumstances; level of care must be proportionate to the danger involved 

i. Ordinary care is the care a reasonably prudent person would use under the circumstances presented in this case.
ii. Amount of care varies with level of risk/danger

c. Risk: probability of harm

d. HYPO: Throwing a book vs. throwing a baby

i. Obviously higher risk with latter

II. Reasonable Care

a. Person owes reasonable care under the circumstances; how a reasonably prudent person would act under the circumstances presented in the case; duty to every person to use ordinary care.

b. Ordinary care is the care ae RPP would use under the circumstances presented in the case. It is the duty of every person to use ordinary care.

III. Contributory Negligence
a. P’s conduct contributes to the injury

i. CL: if P was negligent, no recovery and complete defense for D

b. Comparative Fault (modern rule)

i. Jury compares fault of P and the fault of D

IV. Circumstances in which RPP Acts

a. Internal circumstances: peculiar to D as an individual

i. child or adult, intelligence, experience, superior knowledge

b. External Circumstances: circumstances which D is alleged to be negligent; setting in which D acted

V. Emergency Doctrine
a. Proposed emergency doctrine (most states find this redundant to RPP)

i. “A person confronted with a sudden emergency which he does not create, who acts according to his best judgment or, because of insufficient time to form a judgment fails to act in the most judicious manner, is not guilty of negligence if he exercises the care of a reasonably prudent person in like circumstances.”

ii. If P has some fault in causing the emergency, cannot invoke doctrine

iii. In emergency, the amount of care will change
1. What is considered reasonable is broadened but standard is the same

b. Usual definition is a sudden, unexpected and unforeseen happening or condition that calls for immediate action, and that was not created by the party asserting the emergency. 

i. What changes is (1) gathering information and (2) evaluating information

c. Posas v. Horton – P was driving her car when a woman pushing a stroller began to cross the street. P stopped short and was rear ended by D. D admitted she was following P too close and did not see the pedestrian. 
i. Held: D did not meet the burden for sudden emergency instruction. She was negligent following P too closely and D was not faced with emergency but rather only P was!

ii. Emergency Instruction: a person confronted w/ a sudden emergency which he does not create, who acts according to his best judgment or, b/c of insufficient time to form a judgement fails to act in the most judicious manner, is not guilty of negligence if he exercises care of an RPP in like circumstances.
VI. Characteristics of RPP

a. Physical Features

i. Shepherd v. Gardener Wholesale – P suffered from cataracts. She tripped over a concrete slab in front of D’s business. 
1. Held: P was not negligent; one is not guilty of negligence by using the public sidewalks with the physical inability to see what a person with normal vision can see. Ordinary care in the case of such a person is such care as an ordinary prudent person with a like infirmity would have exercised under the circumstances. Need to ask whether an RPP with this characteristic would have acted the same in the same external circumstances.

ii. The conduct of the disabled individual must be reasonable in light of the knowledge of his infirmity (limited vision), which is treated merely as one of the circumstances under which he acts.

1. Physical disability given to RPP

2. He must take the precautions, be they more or less, which the ordinary reasonable person would take if he were blind (infirmity given to the RPP)
iii. EX: How does man with impaired vision effect an RPP?

1. Probably has more awareness of surroundings, walks with a little extra carefulness because greater risk of falling than someone with perfect sight

2. Standard of care is the same but amount of care under the circumstance is elevated

3. What changes is the risk

b. Knowledge

i. Hill v. Sparks – D was an operator of earth-moving machinery. At an exhibit of the machines, D instructed his sister to stand on a ladder on the machine. The machine hit a mound of dirt; b/c of its large rubber tires, it bounced back. D’s sister was thrown in front of the left wheel and killed. 
1. Held: Evidence presented an issue submissible to the jury re whether appellant met the requisite standard of care. D was familiar with the propensities of such machines and overheard conversation w/ little boy who was told to get off. 
2. Rule: If an actor has more than the minimum of qualities of perception/knowledge, he is required to exercise those superior qualities
ii. Hypo: Paint Thinner: Renter stores paint thinner and gas in garage. Lights a match and accidentally sets it on fire. When asked, says "I didn’t know paint thinner could catch fire, I've never used it." Gets sued by landowner. Do we put this lack of knowledge on RPP?

1. RPP will have a minimum level of knowledge and intelligence of the world.

a. RPP gets additional knowledge D has but if D has none, RPP still gets practical knowledge

2. RPP should know gasoline is flammable - requiring D to have knowledge/level of intelligence he didn’t have - have to have some baseline; can’t throw risks out w/out any sort of responsibility. There’s a minimum of knowledge required
iii. Hypo: Worn Tire: D tries to pass P and tire blows out and knocks P off road and injures P. P sues for driving with bad tires. D truthfully says he didn’t know anything about tires and his partner takes care of the cars and tires, he didn’t. Do we give RPP knowledge about tires?

1. RPP would have that knowledge; if you don’t know it, you put people at risk (same as paint thinner hypo
a. Tires obviously worn

b. RPP gets reasonable knowledge probably necessary to protect the people around them

c. Memory

i. HYPO: Country Road: D drives down a narrow country road that he hasn’t driven in over 15 years; normal humans wouldn’t remember anything about it. This person has a superior memory; remembers there’s a dangerous turn coming up in the road
1. Give superior memory to RPP

d. Experience

e. Inebriation

i. Hypo: Drunk Driver: D gets drunk and hits P. 

1. RPP isn’t given the inebriation. 

2. D deliberately did something that  imposes risks on others and shouldn’t discount that

ii. What if drunk driver drove normally?

1. WORRIED ABOUT CONDUCT OVER MENTAL STATE

f. Mental Capacity

i. Creasy v. Rusk – Rusk an Alzheimer’s patient, kicked P repeatedly, causing him injuries. 
1. Held: Rusk’s mental disability should not excuse him from liability. A person with mental disabilities is generally held to the same standard of care as that of a reasonable person under the same circumstances regarding the alleged tortfeasor’s capacity to control/understand the consequences of his actions. 
a. However, D was not liable b/c of the nature of the relationship b/w the 2: P, as a caretaker, assumed the risk associated with dealing with difficult patients (consent).

ii. General Rule: Take RPP without mental disability. Treat individuals as if they had ability to reason.
1. Some bad Policy behind it:

a. This rule will allocate the blame between two innocent parties to the party who caused the harm. 

b. the rule provides an incentive to caretakers of the mentally disabled to prevent harm to others. 

c. this removes the incentive for a defendant to feign a mental illness to avoid liability. 

d. the rule also remedies the difficulty that jurors face in attempting to evaluate the impact of a potential tortfeasor’s mental disability. 

e. because state and national policy seeks to promote equality between disabled persons and those without disabilities, the rule holds the mentally disabled responsible if they are to engage themselves in society
g. Child Standard

i. Stephens v. Veenstra – A minor taking a driver’s ed course required by statute solely for minors, turned too sharply at an intersection, striking P. 
1. Held: the minor should be held to the same standard of conduct as an adult. Anyone engaged in dangerous activity such as driving must be held to a minimum level of competence, regardless of age.

ii. Child Jury Instruction: Children are not held to the same standards of behavior as adults. A child is required to use the amount of care that a reasonably careful child of the same age, intelligence, maturity, training, and experience would use in that same situation. Gives child leeway to develop; not held to some standard they can’t meet b/c of age

1. Subjective standard

iii. EXCEPTION: some activities so dangerous that risk must by borne by the beginner rather than the innocent victims, and lack competence is no excuse
1. Inherently dangerous

2. Almost always motorized vehicles

3. Not all “adult” activities count  - holding a handgun 

iv. Rule of 7s

1. <7: incapable of negligence (CA <5)
2. 7-14: presumed incapable

3. 14+: presumed capable

v. Hypo: Reasonable 4-year-old

1. No such thing; kids can have purpose before ability to reason

II. Rules of Law 
a. When should court take the breach from jury

i. As a matter of Fact in individual case

ii. EX: 99 witnesses say light was green and 1 says it was red but not sure

1. Judge instructs jury it must find the light green

b. Other instances where Jury role is changed:

i. Rules of Law (obsolete): Governing Recurring, Generic Fact Situations
ii. “Range of Lights” Rule: Driver is negligent if he or she can’t stop (i.e. hits some one) within the range of lights.  Other circumstances do not matter
1. Marshall – runs into this trestle at 30 miles per hour that supported the roadway going ahead. 
a. Held: Have to be able to stop within the range of lights. It is the court telling the jury how a reasonable person would drive. They would stop within the range of lights. This is called the rule of law.
2. Chaffin – D is going 40 mph a night and there is a car that doesn’t dim their lights, and D runs into a truck that has stopped on side of road with no lights.  
a. Held: They said maybe the rule of law, from Marshall is not good so they overturned. Normally juries decide breach, but there are times they don’t always decide breach
iii. The “stop, look, and listen” (and get out) rule: Said D violated stop look and listen rule for stop look and listen and thus negligent

iv. Rules of law: shows one way where law could specify what negligent is (on multi-state bar)

1. EX: Glaucoma Test: Woman whose eyes were deteriorating, went to a bunch of doctors, by time she got the test, too late and she went blind
a. Court says rule of law that doctors need to give the test routinely bc its cheap and easy with benefits

III. NEGLIGENCE PER SE
a. Violation of a statute

b. Doesn’t prevent use of the normal RPP test as an alternative

c. Martin v. Herzog – D was driving at night when he crossed over the centerline on a curve and struck an unlit buggy occupied by decedent. 
i. Held: decedent was negligent. The jurors have no dispensing power by which they may relax the duty that one traveler on the highway owes under the statute to another. The law required P to have his headlights on while driving at night. The violation of this law was contributory negligence. 
ii. P violated the statute = P was negligent. Unexcused omission of statutory signals is negligence in itself
iii. The jurors were instructed in effect that they were at liberty in their discretion to treat the omission of lights either as innocent or as culpable
iv. Cardozo said: jury doesn’t have dispensing power
1. When statute requires affirmative action, failure to perform violates obligation of legal duty which is negligence and jury has to find P as negligent
2. “…unexcused omission of the statutory signals is 
more than some evidence of negligence.  It is negligence in itself.” 

d. Jury is to apply the statute but can find there could be an excuse

i. The statute’s role is to define more precisely what conduct breaches that duty
e. Apply Negligence per say to:

i. Statutes adopted by state legislatures or Congress

ii. Ordinances adopted by local govt elected officials

iii. Regulations adopted by administrative agencies

f. Jury would have the duty of determining if the statue was violated. MUST: 

i. It must find what actually happened.

ii. It must apply those facts to the statute
IV. Test for Using a Statute

a. O’Guin v. Bingham County – O’Guin children were killed while playing in the county landfill. O’Guins sued the county for negligence per se. 
i. Held: the county was negligence per se: the 4 elements were met: (1) the county was required to fence/block access to the landfill when there was no attendant on duty; (2) the legislature’s desire to ensure the protection of human health was intended to safeguard both human health and safety; (3) the O’Guin children were members of the class of persons the regulations were designed to protect; (4) there was a disputed issue of fact as to whether the county’s violation of the statute resulted in the O’Guin children’s death. Court construed “health” as akin to “safety” - arguably an extension of the statute.
ii. statute applied because it covered the risks involved and the boys fell under the class of persons the statute was intended to protect. (Court stretched the meaning of the statute).
b. Core Test:
i. Must clearly define the required standard of conduct

1. Specific conduct

ii. P must be a member of class of persons that the statute was designed to protect

iii. Statute must have been intended to prevent the type of harm the D’s act or omission caused

c. The statute must set forth (prohibit) precise conduct.  

d. Then: Test for whether to use the statute:

i. Class of persons -- (Injured person has to fit within the class of persons protected by the statute)

ii. Type of harms (Class of Risks) -- The harm that occurred has to fit within the type of harm protected by statute

V. Excuses 

a. Getchell v. Lodge – P and D were driving to work on a highway. A moose came into D’s path; she hit the brakes, causing her car to skid and rotate; the car crossed the centerline of the road. P ran into D’s car, causing P injuries. 
i. Held: D was not negligent; the presence of the moose in the road excused D’s traffic violation of skidding into the oncoming lane of traffic. D was unable to comply with traffic violations after reasonable care of driving slow.

b. 5 Excuses:
i. Actor’s incapacity

1. Sudden heart attack

ii. Actor neither knew or should have known of the occasion for compliance

1. Taillight goes out while driving and a minute later gets hit

iii. D unable to comply after exercising reasonable diligence

1. Can’t clear sidewalk because massive storm and tree fell

iv. D is confronted by an emergency not of his own making

1. Getchell

v. Compliance would involve greater risk of harm to the actor or to others

1. supposed to walk facing traffic but bc so many cars, you walk on other side b/c more risk if you walked on correct side

c. Hypo: contemplating going to Supercuts, but need license to cut hair, what if Selmi goes in and gets terrible cut and needs to wear a hat for 3 weeks and permanent damage to hair. Can bring negligence per se claim saying barber didn’t have license?

i. Statute requires license, protects anyone getting haircut, and harm is a bad cut – yes

d. Licensing statues will not be used for negligence per se
VI. Overall Effect

a. Majority – violation is negligence

b. Minority – it is only evidence of negligence

c. Unless Excused!

i. Burden on D 

	NEGLIGENCE PER SE HYPOTHETICAL 

Drake is driving slowly in the left lane with no cars going in the same direction. Prunella is a passenger in Drake’s car. A state statute requires slow moving vehicles to drive in the right lane unless to do so would cause danger.  A car coming the other way at Drake crosses the center line and hits Drake’s car, injuring Prunella.  Prunella sues Drake for negligence.  Can she use the statute to show that Drake was negligent?

· Does the statue set forth (Prohibit) – yes, cannot drive slowly in the left lane.

· Should we use the statue?

1. Type of Harm protected by the statue?

1. Don’t want someone who’s moving faster to crash into you or pass by in the right
2. Harm from hypo doesn’t match harm intended to be prevented by statute so statute does not apply, but can use RPP test

2. Class of Persons Protected by Statue?

1. Drivers and Passengers in vehicles


ELEMENT 2: BREACH OF DUTY

· Question is conduct: what D did or did not do that created unreasonable risk

1. Was the conduct reasonable

2. Was there alternatives that were reasonable

· Act or failure to act that impose RISK

I. CASES

a. Brown v. Stiel – D chooses to use cheaper steel over concrete. Knowledge that statistically, 3 workers will die versus 1 if used concrete. P was injured. 

i. Not intentional tort b/c didn’t have purpose or knowledge the injury was substantially certain to occur. 

ii. Not negliegent just because one focuses on the benefits. A risk is imposed but it’s not unreasonable. 

1. Risk v. benefit

iii. Delivery man receives different duty of care from P vs. workers bc of workers’ comp (can’t sue boss)

b. Pipher v. Parsell - P and Ds were traveling in a pickup truck. D2 grabbed the steering wheel; D1 did nothing to correct the conduct and laughed it off. D2 grabbed the steering wheel again, causing the truck to leave the roadway, slide down an embankment, and strike a tree, causing P injuries. 
i. Held: D was negligent. A driver owes a duty of care to her passengers b/c it is foreseeable they may be injured if, through inattention or otherwise, the driver involves the car in a collision. 
ii. The failure to prevent conduct that interferes with the driver's safe operation of the vehicle is a breach of the driver’s duty to either other passengers or to the public
iii. Harm was foreseeable b/c D laughed it off the first time it happened; D didn’t move Beisel to backseat or tell her to stop. Once she grabbed the wheel once and the driver did nothing about it, it was foreseeable it would happen again
c. When the RPP would foresee that harm might result (i.e. foresee risk) and would avoid the conduct that creates the risk 

d. D doesn’t have to foresee risks if a RPP would!

II. Foreseeability

a. Foreseeability of some type of harm is central to the issue of whether a person’s conduct breached the standard of reasonable care. An actor can be negligent only if his conduct created a foreseeable risk and the actor recognized, or a reasonable person would have recognized, that risk. 

III. Reasonableness

a. Limones v. School District of Lee County – P collapsed during a high school soccer game. The coach yelled for someone to bring him an AED, which was never brought onto the field. EMS arrived and revived P 26 minutes after P’s collapse. The time lapse caused P to suffer brain damage and he remained in a vegetative state. 
i. D owed P a duty of supervision and to act w/ reasonable care under the circumstances and owed P a duty to take appropriate post-injury efforts to avoid further aggravation of his injury. 
1. TC erred by asking if failure to use AED was unreasonable b/c first the jury must decided what the conduct is first – TC erred by narrowing definition to AED use

ii. Remanded for trial - up to the jury to determine whether D’s employees breached the duty of reasonable care owed
iii. “reasonable care under the circumstances...many fluctuate with time...we therefore leave it to the jury to determine, under the evidence presented, whether the particular actions of respondent's employees satisfied or breached the duty of reasonable care.”

b. A jury’s function cannot be unduly narrowed by the court w/o very good reason

IV. Unforeseeabilty

a. Not literal

b. The potential for injury is so unlikely to occur that it could be ignored

V. Evaluating Risks and Alternatives

a. Indiana Consolidated v. Mathew – D went to mow his and his brother’s lawns. D filled the mower ¾ full of gasoline and left it in middle of the garage. Upon starting the lawn mower, a fire began. D was worried about pulling the mower out b/c he feared his own safety. The machine began spewing gasoline and the garage became engulfed in flames. 
i. Held: D exercised due care and was not negligent for starting the mower inside the garage and not moving it outside. CL reasonably prudent care standard emergency doctrine requires the D confronted with an emergency to do that which an ordinary prudent man would do under like circumstances. It was unforeseeable the mower would catch fire
ii. 3 claims: filling the tank, starting mower in garage, failing to push it out

1. Risk: people > property

a. Likelihood that it would catch fire was low

b. Risk of harm greater if he tried to push it out

2. Starting mower in garage is reasonable

3. Alternative of moving the mower was risk of potential death

iii. Subrogation: the relationship of Mathew’s brother (the insured) and the Indiana Consolidated Insurance Co
iv. Direct Actions: how insurance can bring suit 

v. Bench trial: judge decides matter

b. HYPO: Relay race on wet grass. One kid falls.

i. Risks: kids fall all the time, high likelihood one will fall

ii. Harm: most kids fall and get right back up

iii. Alternative: no race, no costs, but lose utility of fun day

VI. Who must avoid the risk

a. HYPO: painter on roof, falls, sued owner. What happens when the risk to plaintiff is as foreseeable as it is to D?

i. situations where plaintiff will take care of themselves, plaintiff expected given this risk to take care of himself so D not negligent
ii. “obvious danger” – P on notice

VII. Alternatives

a. Bernier v. Boston Edison – P injured when D1 (Ramsdell) hit another car in an intersection, let her foot slip to the gas pedal, move forward up onto the sidewalk, and struck an electric light, which fell on the Ps, injuring them. D2 (Electric Co) was negligent in designing a pole that was not accommodated reasonably to foreseeable vehicular impacts so as to avoid pedestrian injuries. 
i. The concrete of the poles lacked ductility. Constructing the poles to be safer would've been cheap. Considering the injuries the Ps suffered, making the poles safer would've cost a lot less. RPP would have made minimal investment in safety to avoid these kinds of injuries.
ii. Negligent Act: defective design

1. Risks: to pedestrians and drivers; harm of serious injury

2. Probability: high b/c literally had a truck to pick up fallen poles and high pedestrian area

3. Alternative: cheap fix that wouldn’t alter utility

a. P must argue the costs of alternative aren’t excessive
b. Rule: low probability of harm can be negligent if the amount of harm is HIGH (gas drum case) - since injuries might be serious, the likelihood of accidents need not be high to warrant careful consideration of safety features
c. HYPO: Gas Drum: D sold drum to P. P removed cap and it exploded b/c the threads of the cap were such that when the drum is opened, they sparked. Highly unusual. 

i. No foreseeable risk ( can’t be negligent. BUT: there was some probability it would occur; high harm - even though probability was very low, the amount of harm was high - can find negligence. Cost of inspecting was cheap… 

d. HYPO Hammer: P is hammering a bolt. D does not supply P w/ goggles. While P is hammering, bolt chips, hits P in the eye, and P loses his eye. Alleged negligence: failure to supply goggles.

i. Probability of hitting eye was low but high risk of harm in losing an eye. The alternative of supplying goggles was cheap.

e. HYPO Hammer 2: Same as above, except P is already blind in one eye. Bolt hits him in the good eye. Lower probability b/c only concerned about 1 eye, rather than both. Even higher harm b/c if it hits P in this case, P would be completely blind. D easily negligent in both instances
f. Parsons – Garbage truck scared the horse by starting up, causing the horse to throw off the rider. 
i. D not negligent; although he made noise, it was okay b/c high utility of having garbage hauled away. If D had been found negligent and told he should not have started garbage truck, he would lose huge benefit.

ii. Social utility overrides the foreseeability factor.
g. HYPO: Pursuing thief, injury to someone who got in way. Court refused to find negligent. Look at utility the act is getting for you. Not just dollar amount, it is your property and have right to protect property, there is utility in that.

VIII. Risk-Utility Balance
a. Degree of care demanded of a person by occasion is resultant of 3 factors:

i. Likelihood (Probability) of

ii. Harm (seriousness of injury)

1. Risk is probability of harm; must be foreseeable)

iii. Burden if you take precaution.

1. Lost social utility of action. – what would be lost if activity stopped OR

2. Cost of precaution – to avoid harm (and keep utility)

b. HYPO: Dad leaves golf club in backyard and kid picks it up and hits someone. 

i. Probability was high if just left in yard with kids. Harm was serious damage to others or property. Alternative would be to put it away which is free no utility lost. 

c. BPL Formula (Carroll Towing Formula)

i. If B < PL, D is negligent for not taking precautions. Rational person would take the precaution and avoid the risk.

ii. If B > PL, D is not negligent. Rational person would accept the risk and resulting injury.

1. The likelihood his conduct will injure others (P); taken w/

2. The seriousness of the injury if it happens (L); and balanced against

3. The interest which he must sacrifice to avoid the risk (B)
d. US v. Carroll Towing – Conners owned a barge. Grace Line employees negligently caused the barge to break adrift, where it was carried by the wind against a tanker, whose propeller broke a hole in the bottom of the barge. There was no bargee to report the damage. Bargee was away from the boat for 21 hours without an excused for his absence. Had there been on a bargee on board, the Grace Line employees could have saved the barge. 

i. The absence of the bargee makes the owner liable. Fair requirement the Conners Company should have a bargee aboard. BPL formula (if B <PL, D is negligent) Tank example.
1. B = bargee on board

2. P = probability barge would break away

3. L = severity of injury

e. Economists’ Goal: efficient allocation of resources from a societal standpoint

f. Use the Tort system to induce potential injures to make the economically correct investment - the cheapest one

g. The Hand Formula is a useful model for encapsulating the relating the factor used to determine reasonableness

i. Don’t instruct jury to use formula; instruct RPP 

IX. Alternative Ways of Determing Reasonableness

a. Intuition

b. Risk-imposition

c. Judicially developed rules

d. Statutes 

e. Custom

Multiple Defendants 

Common Law 
· Contributory negligence: P is also negligent ( barred from recovery
· Joint and Several Liability: P v. D1 and D2. Each D is liable for full amount of injury they both negligently caused.

1. P can collect from either defendant

1. But only 1 full recovery

2. If P only sues D1 and he pays entire judgement ( contribution
· Contribution: Pro rata rule: each D pays equal share

1. So if D1 pays in full, D2 owes him half

2. Partial reimbursement

· If one D is insolvent or immune, the other D is SOL and wont get contribution

Modern Comparative Fault
· P is also negligent ( cannot recover fully but can still recover partially.

1. i.e., P 20% at fault, can only recover 80% from D

· EX: P v. D1 and D2 (P not negligent)

1. Two options:

1. Retain joint and several liability OR

· Contribution by percentage of fault

2. Several liability: each D only pays their percentage of fault

· No contribution b/c only pay percentage

	HYPO

· Paul:  0% at fault

· Agatha: 75% at fault

· Bert: 25% at fault

· Damages: $100,000

· How much money must A and B pay?
1. Common Law

1. Check P is negligent as would bar relief – would not bar 

2. Under joint and several liability, can get up to $100,000 from either A or B

3. Pro Rata Contribution -- A can get $50,000 from B and vice versa.

2. Contribution under Comparative Fault 

1. B can get 75,000 from A. A can get $25,000 from B

3. Modern Comparative Fault Rule 

1. Paul can get $75,000 from A and $25,000 from B


MINIMUM FACTS THAT SHOW NEGLIGENCE (EVIDENTIARY)
· Getting to the jury = P’s burden of proof
· Circumstantial Evidence - which is to say evidence of one fact that permits an inference of another fact - is often the most important evidence in tort cases
I. Proving Conduct

a. Santiago v. First Student – D, school bus operator, was alleged by P to have gotten into an accident with an unidentified vehicle, causing P to be pushed forward in her seat and hit her face. P couldn't remember any of the details of the alleged accident and there was no police report. 
i. There was not enough evidence to assign negligence to D (P did not meet her burden b/c didn’t show the bus driver did anything wrong; didn’t prove the driver committed a negligent act. Need more specificity). Like Gift case - not enough specificity to show a negligent act (driver running over the child in the street - no one saw the driver do it)
b. P needs to prove D acted unreasonably by specific conduct

i. Then offer an alternative that would be reasonable

c. Gift - D was driving on a street 30 ft wide clear in weather. No cars were parked on the side. He ran into a three year old child in the street. No one saw how the child got in the street and no one saw the impact itself. The P asserts a claim on behalf of the child
i. court said there was not enough evidence to show negligence. No evidence of facts and circumstances of conclusion that could have seen the child and stopped the auto
d. Upchurch v. Rotenberry – Decedent was riding in D’s car. D lost control of the car, running off the road and into a tree, causing the decedent's death. There was no eyewitness except D, who testified an animal came into her path, causing her to lurch right. Experts on both sides gave conflicting testimonies. 

i. Reasonable and fair minded jury members could reach different conclusions. Jury verdict stands - D acted reasonably in swerving to the right to avoid the animal
ii. Rule: Resolution of disputed facts is a duty that devolves upon the jury. Court wont overturn unless its contrary to overwhelming weight of the testimony

1. Jury decides who to believe/credibility
e. Forsyth v. Joseph – Decedent was an occupant of the car struck by the Villa truck. Villa was negligent partly b/c of excessive speed. D testified to the speed they were going when they struck the decedent. Speed limit was 55 and car was at 55 at impact. 129 feet of skid marks.
i. Mechanical evidence at how long it takes to stop; court will within reason make the inference that if skid was this long and D admits what speed he was going at impact, they can infer he was speeding before impact

f. HYPO: Dark and Stormy Night - Woman walking down alley on dark/stormy night, ran into steel box on pole, steel box was 70 inches from ground, 20 inches in height and 10 inches deep. It had sharp corners and poked eye out.

i. Dark and stormy – infer poor visibility and she was likely looking down or rushing

ii. Foreseeable someone scurrying through an alley at night during a storm may hit it

Trial Procedure
I. Jury Functions

a. Find the facts that occurred – what D did (what the alleged unreasonable conduct is)

b. Evaluate those facts (conduct) to determine if it was unreasonable

c. Cannot perform (b) without (a) proved

II. P bears burden of preponderance of evidence

III. Nonsuits: heard all evidence but no case 

IV. Directed verdicts when

a. Not enough evidence by P

b. Evidence will only permit one outcome

V. Types of Proof

a. Direct evidence

b. Circumstantial evidence: prove fact A and infer fact B 

i. EX: length of skid

VI. Inferring negligence

a. Take facts and infer conduct was negligent

VII. Expert Opinion

a. Out of knowledge of ordinary laypersons

i. EX: medical; speed/distance/direction

Proof on Negligence – Slip and Falls

3 ways to prove D was negligent:

· D’s actual knowledge of spill or item on ground

· D’s constructive knowledge of a dangerous condition

· D has created a dangerous condition and it is foreseeable something will fall

I. Hypos and Cases

a. Hypo: Banana Peel: if P put dirty and rotting peel in evidence, is that enough?

i. Yes, the grunginess on the peel shows it has been out for a long period of time

ii. If clean peel, no

b. Hypo: Pizza – greasy pizza on wax paper; very foreseeable it will fall off.

i. Evidence of creation of a dangerous condition

c. Hypo: Beans - falling beans in the Winn Dixie store: in the produce section, P picked up an eggplant; bean snapped under her left foot, said she fell on it. Employee testified he’d swept the floor w/ a dry mop 2 minutes before the accident
i. 2 minutes is not enough time; can’t expect the store to continuously mop. Too close for negligence
d. Thoma v. Cracker Barrel – P was at Cracker Barrel when her left foot slid out from under her and she fell. She noticed a clear liquid on the floor and claimed to have slipped on this liquid. It was in area where waiters came in and out, often carrying pitchers of water.

i. It is up to the jury to determine whether D was negligent - if the liquid did in fact cover a 1-to-2-foot area, it’ll be up to the jury to determine whether a preponderance of the evidence supports P
ii. Constructive Notice: reasonable person should have found the liquid in that period of time under those circumstances
II. Manuals

a. Wal-Mart v. Wright – A woman slipped on a puddle in Wal-Mart’s garden area and alleged negligence. 
i. D was not negligent, but jury instruction was erroneous - they were not permitted to apply Wal-Mart’s subjective manual rather than an objective standard of ordinary care
ii. Company’s standard is not the same as what an RPP would do; the company might want more care. Can’t equate manual w/ what an RPP would do; company wants to create a specific environment w/ certain provisions that may have nothing to do with safety

b. Evidence of manual is admissible, but NOT determinative. Jury’s supposed to find what the RPP would do, then compare that conduct to what happened in this case
Custom Evidence

· Rule: a person's departure from the custom of the community, or of others in like circumstances, in a way that increases the risk, is evidence of that person's negligence but doesn’t require a finding of negligence.
1. likely a better indication of what RPP would do - wider range of people doing it; representation of what a large group of people would do - representation of how reasonable people act. Evidence of custom is admissible; relevant to what an RPP would think
2. not always instructive: P falling through a hole in mining platform case (Mayhew)

· Governmental enactment, great weight, violation is auto negligence per se

· Custom evidence, has weight, tends to show negligence but doesn’t automatically
· If D complied with statute, P can then only try to prove custom had higher standard for RPP than statute
I. CASES

a. Duncan v. Corbetta – P injured when he began descending a wooden stairway at D’s residence and the top step collapsed. Customary to use pressured lumber but required. D complied with regulations. 
i. D was not negligent because Ps failed to establish a role D had in the design or construction of the stairway. Proof of general custom was admissible (using pressure treated lumber in the construction of stairways) but no prejudice resulted from TC’s error in ruling for D
b. TJ Hooper – 2 barges were tugged by Petitioner and lost. The vessels were unseaworthy because the tugs did not carry radio receiving sets. If had radios, could have found safety in Breakwater. Not all ships at time had radios. 
i. Reasonable masters would have had the radios to have protection against dangers which they could not have learned of in any other way. The injury was a direct consequence of the unseaworthiness
II. Safety Codes/Compliance with Statutes

a. Miller v Warren – Ps awoke to find their motel room filled with smoke. Ps couldn't get out in time before suffering burns; alleged negligence b/c motel didn’t have smoke alarms. D complied with fire code. 

i. Held: If Ds knew/should have known of some risk that would be prevented by reasonable measures not required by the regulation, they were negligent if they did not take such measures
ii. Fire code is evidence of what RPP would do, but RPP would’ve gone further (P can argue D should’ve had smoke alarms). Smoke alarms are a cheap alternative; probability of fire is low, but harm is high
b. Statutes set floors not ceilings

c. HYPO: P guest at D hotel. Bathroom has ordinary shower glass door. P trips and falls into it, shattering glass and getting injured. Standard practice for shatter-proof glass. D has manual saying should replace doors with shatter-proof. 

Res Ipsa Loquitur 

· The thing speaks for itself

· Infers negligence without specific conduct

1. Accident that occurs only through negligence

2. Barrels don’t fall out of buildings without negligence 

· Negligence is presume if P established that the accident was:
1. Of a kind that ordinarily does not occur in the absence of someone’s negligence
2. Caused by an agency or instrumentality in the D’s exclusive control; and
3. Not due to any voluntary action or contribution on P’s part

1. unless the D produces evidence supporting a contrary finding, the jury is required to find negligence
· form of circumstantial evidence

I. Requirements

a. Circumstances that trigger res ipsa: situation where the event doesn’t ordinarily occur unless someone is negligent; act doesn’t normally occur in the absence of negligence
b. Trying to hold D liable: D has to have some sort of connection to this set of circumstances. Accident must be within exclusive control of D
c. P must have not contributed to the accident

II. CASEs

a. Byrne v. Boadle – P was walking when a barrel of flour fell on him. Barrel appeared to have fallen from D’s shop. 
i. D was negligent; it is the duty of persons who keep barrels in a warehouse to take care they do not roll out; such a case would afford prima facie evidence of negligence. A barrel could not roll out of a warehouse w/out some negligence
ii. D’s barrel

b. HYPO: Chair fell from hotel. 

i. Hotel not in exclusive possession bc a guest threw the chair

III. Evidentiary Effect

a. States follow 3 rules:

i. Permissible inference: jury may draw or not

1. Jury may draw or not, the facts are said to provide circumstantial evidence of negligence to be weighed, but not necessarily accepted as sufficient; they afford a basis for inference of want to due care which the jury may, but need not draw, negligent
2. Like custom

ii. Presumption re burden of producing evidence: jury MUST presume negligence unless D produces evidence; if D produces evidence, jury may find negligence, or it might not

1. D produces evidence: presumption disappears
2. D produces no evidence: jury follows presumption of negligence

3. CA follows this one

iii. Presumption re shifting burden of proof: BoP on P to show negligence. Once res ipsa comes in, the burden shifts to D, who must show he was NOT negligent (by preponderance)

IV. HYPOS

a. Koch – D’s high voltage line broke and fell, starting a fire which damaged P’s property. The weather was clear that day. There was inconclusive evidence the line was shot by a bullet. 
i. P could rely on res ipsa loquitur because power lines do not normally fall without fault on behalf of the company that maintains them. If a line falls w/out explanation (w/out intervention of nature or a person), it must have been negligent constructed
b. Cosgrove – Electric company’s power lines started sparking during a storm, causing the line to fall and somehow a leak in underground gas main sparked a fire to start, injuring P. 
i. P could rely on res ipsa as to the gas company but NOT the electric company. Other forces besides negligence may cause a downed power line (i.e., weather), but a ruptured gas line does not ordinarily occur in the absence of negligence
c. Loose spare tire flies out of car – not normal occurrence, most people have them tied down.

d. 600 lb. steer - P conversing w/ acquaintances; oud commotion; plaster and debris fell from the ceiling; loud and heavy 600 pound steer fell on P
e. TV fire - too many other explanations; res ipsa does not apply
f. Dentist - patient got tooth extracted; nitrous oxide; woke up w/ broken finger; res ipsa applied. Has to explain what happened - wrists were strapped down; had to pry fingers lose
V. Applying it

a. If P produces specific evidence, can use res ipsa if it doesn’t explain completely

i. CL no

b. Warren v. Jeffries – 6-year-old child was killed when something inside the car clicked and the car started to roll towards a ditch; the child jumped out and the car ran over him. 
i. D was not negligent b/c there was no evidence as to the condition of the brakes, whether the hand brake had been set, or whether the car was in gear (P didn’t have the car inspected afterwards). What caused it to make a “clicking” sound and roll backwards was pure speculation (kids were adventurous; maybe they moved something). Doctrine of res ipsa not applicable
ii. Rule: Res ipsa isn’t a substitute for reasonable investigation and discovery.

VI. Verbal Obeisance to control rule

a. Most courts still say exclusive control but apply it loosely like Giles
b. Giles v. City of New Haven – P an elevator operator, was injured when an elevator began to shudder and fall to the bottom of the shaft. P redirected the car to another floor and jumped out, sustaining further injuries. P sued D for negligent failure to inspect and maintain an elevator compensation chain. 
i. D was negligent b/c instrumentality by P does not preclude res ipsa; comparative negligence compels conclusion that res ipsa could apply even where P’s negligence contributed to the injury
ii. As long as it is found to be more likely than not that D was negligent, you reduced P’s recovery under comparative fault. Modification of res ipsa
iii. Rule: if the jury could reasonably find that D’s control was sufficient to warrant an inference that the D was more likely responsible for the incident than someone else, even in the absence of absolute exclusivity and control over the instrumentality by the D
c. HYPO: Collapsed Chair: sitting and it collapses

i. Irregular but not in exclusive control b/c P sitting in it

d. HYPO: Client sips Pepsi and o 4th sip, drinks mouse

i. Prove that it hadn’t been opened before = manufacturer liable

e. HYPO: Drinking soda and it expodes after buy it at store

i. Bottles don’t explode

ii. Have many actors; P needs to prove the others didn’t do it

f. Hypo: flying headlight from a collision hits pedestrian

i. Cant use res ipsa b/c no basis that either A nor B at fault

II. Multiple Actors

a. Collins – Daughter admitted her bedridden, mute mother to a rehab center while daughter was out of town. An ambulance service transferred the mother from the rehab center to Alden. When the mother returned home, a doctor confirmed the mother was dehydrated and had a broken leg. 
i. Ds were negligent b/c res ipsa allows proof of negligence by circumstantial evidence when the direct evidence concerning the use of injury is primarily within the knowledge/control of D. only 2 Ds here had control over P and either could have caused her injuries
ii. Most courts will not apply res ipsa where there are two Ds
iii. when you use res ipsa when there are two Ds, risk holding both liable when only one is guilty
1. would be better if it was joint rather than sequential care

III. Overview

a. Giles expands second and third requirement

b. Collins expands second

c. Warren need to at least try first

d. D’s superior knowledge not required

e. Cannot use it for slip and fall cases as there are many slip and fall accidents that could occur in the absence of negligence
ELEMENT 3: ACTUAL CAUSE

· But-for Test: would acting reasonably have prevented the injury
1. Selmi’s 2 TV screens

I. CASES

a. Salinetro v Nystrom – P was in an auto accident and had an X ray. P didn't know she was pregnant and the doctors didn’t ask her if she was. P terminated the pregnancy because of the possible damages by the X rays. The fetus was dead at the time of the abortion. 
i. D was not negligent because the omission of asking whether P was pregnant was not the cause of her injury (if she had been asked, she would've said no b/c she didn’t know at the time). Point is w/out merit
b. Hale v. Ostrow – P was walking home on a sidewalk. She noticed the sidewalk was blocked by bushes and that she’d have to enter the street to bypass the obstruction. P looked up to check for traffic; as she did so, she tripped over the crumbled sidewalk and fell in the street. 
i. Ds (owner of the property w/ overgrown bushes) were negligent b/c but for the bushes overgrowing the sidewalk, P would not have looked up to check for traffic, as she would not have needed to step into the street. She might have nevertheless tripped over the concrete and suffered the same injury - up to the jury to decide
c. HYPO: Run-Over Husband: D backed in under a tree. Visiting friends. Husband comes back outside and 45 minutes later wife comes out. She looks for husband but didn’t see him and assumed he walked home. Starts car and backs up to get around a hole and runs over husband squatting behind car. Injured badly
i. Even if she had used her mirrors, wouldn’t have seen him so not but-for cause

d. Applied to Boadle – res ipsa is a way around but-for b/c don’t have a negligent act

i. But-for the accident, P wouldn’t be injured

II. But-For Test with 2+ Defendants

a. You are only liable for the damage you actually cause

b. Situations:

i. Indivisible Injury

1. 2 cars driving, one is texting and the other speeding. Bc of their acts, they hit each other. As a result something flies off and hits P. are the 2 Ds liable?
2. Apply But-For test individually

a. But for D1, P not hurt; but for D2, P not hurt

i. Both are actual causes

3. Indivisible injury bc cant divide it up and since each D caused some part, they are both liable
ii. D1 sets stage for D2 and indivisible injury

1. D1 driving on rural road hits deer and leaves deer there. D2 speeding, hits deer and car goes off road injuring P
a. But for D1, no crash; But for D2 no crash

b. Both actual causes

i. Difference is merely sequence

2. Actual cause and amount of liability are separate
a. Cant be liable without actual cause

b. Liable for what you cause

c. Amount of liability depends on other rules

iii. Separate injuries: 2 people biking too fast next to each other. P in front of them. One bicyclist hits P arm injuring, at same time other biker hits other arm. P injured left and right arm.

1. But for D1, no hurt right arm; But for D2, no hurt left arm

2. If injury can be separated ( each D only liable for injury it caused
iv. Successive Injuries: D1 negligent and as result runs into P. P injured and taken to ER. During treatment, D2 commits malpractice and P is further injured
1. But for D1, no injury or malpractice

2. But for D2, no malpractice

3. Only have 1 D liable for both parts and D2 only for second

III. Exceptions to but-for liability

a. Respondeat superior: employer liable for employees’ negligence (domino’s delivery drivers going too fast and get in an accident; employer is liable

b. Concert of action: 2 Ds conspiring to do an illegal act together

i. An action that has been planned, arranged and agreed on by parties acting together to further some scheme or cause

ii. HYPO: Drag Racing: agree to drag race, one hits P, the other doesn’t so concert of action and both liable

iii. Partners can be liable if one is negligent for the purpose of the business

IV. Liabilty – 2 Defendants Cause injury: Duplicative Causes and Substantial Factor
a. HYPO: P (10% negligent) D1 (70%) D2 (20%)

i. CL: P cannot recover

ii. Comparative Fault: P reduced to 90% recovery

1. Hold D1 and D2 jointly and severally liable

2. Hold them severally liable

b. But-For Test shows what D caused

i. Burden of proof is preponderance of the evidence

c. Landers v East TX Saltwater Disposal – P alleged 2 pipelines of TX companies broke, causing 10-15 thousand barrels of salt water to flow into his lake, killing his fish from both ends. Also alleged another D was negligent for causing salt water and oil to flow into his lake. 
i. Ds were jointly and severally liable for P’s damages b/c even though they did not act together, it cannot be determined which D was responsible. P is entitled to recovery
ii. Duplicative causes: If 1 D hadn’t done anything, other D would’ve wiped the lake out
1. Treat lake as indivisible injury

iii. If either D1 or D2 was not negligent, the fish would still die – But-for test doesn’t fit

iv. When will there be joint and several liability? When there is an indivisible harm. P couldn't prove it, the court treated it as if they did
d. Twin Fires: 2 fires combine and P’s home burns. Cannot say for but for either fire that the property wouldn’t have burned.

i. Both fires were a substantial factor

e. Lasley v Combined Transport – D’s truck lost part of its load of glass panes on the freeway. Decedent stopped b/c of traffic backup to clean up the glass. D drove into the decedent at a high speed, causing leaks in the decedent’s fuel truck. The ensuing fire killed the decedent. 
i. CT’s negligence was a substantial factor in causing decedent’s death b/c glass panes caused decedent to stop; if decedent had been going at a faster speed when hit by D driver, impact would not have been as great. Intoxication of the D driver is irrelevant to the issue of causation
1. Twin Causation: Glass and speeding car
2. Substantial Factor Test
f. HYPO: Bar and Police Injury: P hurt in bar. Bouncer shoved him to floor. He couldn’t move arms/legs. Police came and through him in car and furthered his injuries
i. Theoretically divisible injuries but cannot actually divide the harm

ii. Hold them jointly and severally liable

g. HYPO: Surrounding Trees in Landers

i. Can divide that because can see which pipe went over land

h. Modification in hypo – Instead first fire comes and destroys property, then second fire comes.

i. Preemptive Causation – where there are two sufficient causes of something, but one occurs before the other.

ii. Only first fire is liable.
i. Dillon – Boy on a railroad trestle which starts to fall off. Tries to grab onto something, gets electrocuted by uninsulated wire. Railroad negligent for uninsulated wire? Yes. But for cause of P’s injury? 
i. Court says it was - if the wire had been insulated, P wouldn't have been injured
ii. What is railroad liable for? Death, but death is worth very little b/c he had no lifespan ahead of him - was about to die (don’t have to compensate for much of his life because he was about to die)

j. HYPO: child with incurable cancer, D drives negligently and kills him. Is driver cause of his death? Yes. Caused the death of someone who was going to live 1 year longer. Not liable for full life expectancy, just the lost of time
V. Alternative Liability
a. Rule: make both Ds liable - shifts burden of proof to the Ds. Instead of P having the burden to prove by POE that D was negligent, D bears the burden they DIDN’T cause the injury by preponderance of the evidence

i. If Ds can’t meet their burden of proving they didn’t cause the injury, they will be deemed to have caused it. Both Ds will be liable for joint and several liability.
b. Summers v. Tice – P and 2 Ds were hunting quail. A quail flew in between P and Ds; Ds both shot in P’s direction. One bullet hit P in the eye; the other bullet hit P in the lip. Bullet that hit P’s eye was the major factor in assessing damages. 
i. Both Ds were negligent b/c both were wrongdoers and brought about a situation where the negligence of either one could’ve injured P. Ds are to absolve the damages themselves
ii. Identical shots…but only one of them actually caused the injury

1. Not indivisible technically

c. Rationale:

i. Both are wrogndoers

ii. Ds put P in this position

iii. Ds have the information to absolve themselves 

d. Is potentially unfair b/c of Ds cant prove one of them did it, both are liable even though one did nothing

e. Situations where P cannot meet burden of proof, court has choice: 
i. nothing or 
ii. alter situation like switching the burden of proof (like in res ipsa and violation of statute where D can prove excuse)

f. Hypo: 7 truckers spilling substance. Environmental agency sued all 7 and proved one of truckers had spilled and argued Summers to authorize liability for all 7. can you apply when you can prove only one is negligent?

i. No; Summers was 50-50, very close to prove actual cause; here it would be 14% with 7 and cant hold people liable when you can only prove 14%
VI. Lost Chance
a. Rule: Lost opportunity for better outcome is itself the injury for which the negligently injured person may recover. If the chance of survival was 40% and D's negligence more likely than not eliminated that chance, then D liable for loss he caused - the chance. In damages this is presumably 40% of damages for which D would be liable if he caused death
b. HYPOS

i. Meningitis: two scenarios:
ii. P as a (1) 60% chance of survival (2) 40% chance of survival. Malpractice: failure to diagnose correctly 

1. Loses the (1) 60% chance of survival (2) 40% chance of survival

2. Damages: $100,000

iii. Can P’s responsive recover? If so, how much?

iv. 60% is over the preponderance of the evidence threshold (51%), and 40% is not

v. Has to be more likely than not; so can use lost chance for the second one of 40%. 
c. Mohr v Grantham – P suffered a neurological medical event that caused her to drive her vehicle into a utility pole. taken to the Kadlec Medical Center ER. While at KMC, P was treated by D. D ordered several neurological tests to be administered to P. The results of the tests were normal. However, P was observed to have neurological symptoms, including being wobbly on her feet and having severe pain. P informed one of P’s physician sons by telephone that he would carry out another neurological assessment before discharging her but never did. Instead, D prescribed a narcotic and sent P home. At that point, P was unable to walk herself to her front door. P was again transported to KMC by ambulance. Throughout the day, P’s physician sons attempted to convince KMC doctors to order further tests with only limited success. P suffered permanent brain damage that experts testified but for malpractice, there was 50-60% chance she would have little to no disability. 

i. Rule: a plaintiff asserting a claim for medical negligence may show, in place of the “but for” causation requirement, that the defendant’s action was a substantial factor in causing the plaintiff’s injury.
VII. Causation Problem: 50% or less Solutions

a. None

i. Apply tort principles, <51 is not fact

b. Relaxed causation

i. Substantial factor test allows full recovery – only Louisiana

c. Lost Chance

i. Partial recovery

ii. Reconceptualize the damage as lost chance then use But-For test

VIII. Extra

a. Dillon  - catheter left in body, broke into two and one piece lodged in heart and another floating around. Recovery?

i. Pure increased risk is not recoverable; need actual damage

b. Lost Chance not in CA

ELEMENT 4 PROXIMATE CAUSE

· Limits on liability for policy reasons

· Negligent Surgeon: Doctor and Patient. Doctor negligently operated on vasectomy which caused the kid. The kid burned neighbor’s garage down. Patient sues Doctor for the burning of the garage. There is actual cause.  However, no proximate cause because crazy to find him liable for this
· Mrs. O’Leary’s Cow: cow knocks down lantern, starts fire, all of Chicago burns down

1. Even if you have breach, the damage is too extensive and out of proportion to the negligent act

· Jury question unless court takes it as a matter of law

· Proximate cause issues arise when unexpected or bizarre ways injury is caused

1. Unexpected harms

2. Multiple sequential tortfeasors

· Two common scenarios

1. D1 negligent and injures P

2. Intervening cause: D1 negligent, then D2 is negligent or acts intentionally and P harmed

I. Starting Place for Proximate Cause Analysis: Negligence (Breach)

a. Foreseeable risk: D is in effect, asked to do a survey of the possible consequences of an action

i. If no foreseeable risk ( not negligent

ii. IF D unreasonably fails to safeguard against risk of foreseeable harm, but a harm occurs in way that no one would have foreseen ( not negligent for that injury

b. It necessarily involves foreseeable risk, a threatened danger of injury, and conduct unreasonable in proportion to the danger.
c. Thompson v. Kaczinski – Ds disassembled a trampoline and placed its parts on their yard. Ds did not secure the parts; lived in the Midwest where tornadoes are common. A thunderstorm displaced the top of the trampoline from the yard to the surface of the road. P was driving past Ds’ property and swerved to avoid the trampoline. 
i. P’s injury was proximately caused by Ds because a reasonable factfinder could find the harm suffered by Ps resulted from the risks that made the Ds’ conduct negligent. Ps were within the class of persons that could have been harmed
II. Risk Rule
a. An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.

b. D is liable for only (a) for types of injuries foreseeably risked by his negligence and (b) to classes of persons foreseeably risked by his negligence
c. Application: Back to breach and compare

i. What were risks that made D negligent?

ii. Compare to what actually happened: the risks that came to fruition

d. HYPO: P received blood transfusion. Couldn’t test for the disease1 but could test for another disease2 but didn’t. Had they tested for disease2, would have found it and wouldn’t have given P that blood. Had disease1 and P contaminated with disease1.

i. Failure to test was negligent b/c risk of contracting disease2. Disease1 was not a risk that made the conduct tortious. 

e. Wagon Mound: Ships in harbor and discharges oil into the bay. No foreseeable risk from fire but oil then spreads on P's dock and someone from another ship working on the dock with molten metal and drops some into water and oil catches fire, burning down the dock and ship on the dock. Files suit for burning dock. Was oil proximate cause?
i. risks of oil discharged into a bay? Killing wildlife, fouling the dock – not a fire so not a proximate cause

III. Applying Risk Rule

a. Abrams v City of Chicago – P was in labor; D did not send for ambulance. As a result, a friend took P in her car. The friend drove through a red light, and was struck by an intoxicated driver, on coke, with suspended license. 
i. The City could NOT have reasonably anticipated that a refusal to send an ambulance when labor pains are 10 minutes apart would result in P’s driver running a red light at the same time a substance-impaired driver was speeding through the intersection on a suspended license
1. Rationale: millions of women get to ER safely every year

b. HYPO: Sandbag and Ladder: supplied bad ladder to P, refused to hold it or give sandbags to stabilize it. P fell and injured. 

i. Supply faulty ladder, foreseeable someone will fall

c. HYPO: Poor intercom: Intercom system down so friend had to go downstairs to let P in. On way down, P was attacked.

i. Risks: Resident falling…attack could be foreseeable under certain circumstances… 

IV. Direct Cause (irrelevant but might be MC)

a. Ship docks in Casa Blanca, has cargo including gasoline underneath. They put planks over hole and one negligently drops plank into the ship.

i. Risks: damage cargo, might hit someone

ii. Plank causes the ship to blow up bc of vapor at bottom causing spark

1. Outside scope of the risk generally

b. Direct Cause rule: Proximate cause if direct cause of injury with no intervening causes -- fading out of use but used here

i. Direct cause rule: Broader older rule that would hold you liable if no intervening acts

V. Adding Class of Persons to Class of Risks

a. Palsgraf v. Long Island RR – P was standing on a railroad platform. A train stopped and 2 men ran to catch it, one of whom was carrying a package. He seemed unsteady jumping on the moving train, so a conductor pushed him on (negligent act). The package, which contained fireworks, became dislodged and fell, causing an explosion which caused a scale to fall on P. 
i. The conduct of D’s conductor was NOT negligent in relation to the P. it was not foreseeable that the newspaper wrapped package contained fireworks and would wreck the station. 
ii. Proximate cause not satisfied - no one could perceive the package was dangerous; no foreseeable danger to P who was standing far away from the negligent act. Risk imports relation - have to be able to tell from the risk that the person is at risk w/in the range of apprehension
iii. What made conductors negligent was risk to man carrying package

iv. Alleged negligent act: pushing the person on the train - conductor’s act was a wrong in relation to the holder of the package b/c could’ve lost the package, but NOT to P b/c she was standing far away. Would be different if P had been standing closer or they knew what was in the package. P WAS OUTSIDE THE ZONE OF DANGER/WAS NOT WITHIN THE CLASS OF PERSONS FORESEEABLE TO BE HARMED BY THE CONDUCTOR’S NEGLIGENT ACT
v. Andrews Dissent: danger to one is danger to all

1. Damages must be so connected with the negligence that the latter may be said to be proximate cause of the former
a. Whether it was natural and continuous, was there a direct connection without too many intervening causes, remoteness in time and space
b. Cardozo: The conduct of the D’s guard, if a wrong in relation to the holder of the package, was not a wrong in relation to the P, who was standing far away. Relatively to her, it was not negligence at all

i. Compare with statutory duty: statutory duty of care will replace the reasonable person standard in a negligence action only if the statute or regulation clearly defines the standard, the statute or regulation is intended to prevent the type of harm caused and to protect a class of persons of whom the plaintiff is a member, and the violation proximately caused the injury
c. Questions: 

i. Risk perceived by D

ii. Who was put at risk?

iii. What risk did D perceive to P?

VI. Rescue Doctrine

a. HYPO: you have this train up a trestle and as it goes across, train overloaded, P's cousin falls out, train goes down, P and others look for the cousin. P goes to top and falls. Could he recover for his injuries occurred as result of rescue effort?

i. Cardozo: danger invites rescue

1. Wrongdoer may not have foreseen coming of a deliverer, he is accountable as if he had

b. Limits:

i. Rescue doesn’t need to be instinctive/ASAP. 

1. Law doesn’t discriminate b/t rescuer obvious of peril and one who counts the cost

2. Its enough that the act, whether impulsive or deliberate, is the child of the occasion. 

ii. Unbroken continuity needed

1. Cant come back 3 days later

iii. Applies where D injures himself and P rescues D

iv. Rescuer’s contributory negligence

1. Many courts say it doesn’t bar recovery

a. Exception to CL

2. Exception reevaluated after comparative fault

a. Lots of courts wont find rescuer negligent b/c emergency doctrine

VII. Mechanism Problem
a. Hughes – Post office employees were working on an underground telephone cable. They left an open manhole unguarded which was surrounded by kerosene lanterns. 2 boys tied the lantern to a rope and descended into the hole. After coming out, they dropped the lantern, causing the kerosene to vaporize. The gaseous kerosene, caused an explosion and fire. P then fell into hole and suffered burns. 
i. D was liable b/c although the manner/cause of injury was unforeseeable, the injury is the type that was foreseeable
ii. accident was caused by a known source of danger but caused in a way which could not have been foreseen...that affords no defense; the accident was but a variant on the foreseeable. End result is foreseeable, but the manner in which it occurred was unforeseeable (kerosene vaporizing). Court says it doesn’t matter that the burning occurred in an unforeseeable way. Just need to get the same result to satisfy proximate cause
iii. RULE: manner in which harm occurs is immaterial in determining the proximate cause of a plaintiff’s injuries, as the relevant inquiry is to the type of harm reasonably foreseeable by the defendant
b. Doughty – D’s manufacturing process involved 2 vats of molten liquid; covers made of asbestos were set beside the vat. A worker knocked a cover into the liquid; it sank with no splash then 2 minutes later, the liquid then erupted, injuring P. Experiment confirmed asbestos undergoes a chemical change when subjected to high temps and the water would form into a steam, causing an explosion. 
i. D’s manufacturing process did not proximately caused P’s injury because the specific cause of injury was not reasonably foreseeable
ii. quite unrealistic to describe the accident as a variant of the perils from splashing; damage here was of an entirely different kind from the foreseeable splash, was rather an eruption
1. TIME FACTOR: not continuous b/c 2 minutes passed with no issue

iii. Rule: person must take precautions against an event only if it is reasonably foreseeable that the event will cause injury – Mechanism does matter

c. Flexibility in the mechanism or manner of injury but somewhere it cuts off
i. How foreseeable the harm is may depend on the level of generality (details) with which the harm is described

ii. If manner of occurrence b/c too uncertain, courts retain authority to find the ultimate harm is outside scope of risk

1. Most courts say manner has to be foreseeable

VIII. Thin Skull Rule

a. Hammerstein – P was a guest at D’s hotel. Hotel knew P was a diabetic and couldn't easily walk up and downstairs. A fire alarm went off and the elevators were locked. P had to walk down from the 4th floor; later found a blister on his foot which turned into gangrene infection. Found out there was an erroneous fire alarm which had never been fixed. 
i. D’s failure to fix the fire alarm was negligent and proximately caused P’s injury. The extent of P’s infection may not have been foreseeable, but the underlying injury should have been (that if fire alarm was faulty, harm would result
b. Take your victims as you find them

c. HYPOS

i. Weightlifter – super fit dude, gets in fender bended with minor bruises. Seeing body bruised sends him into mental breakdown where he can no longer take care of himself and his body deteriorates

ii. Delirium Tremens – Gets into accident with broken hip/thigh. In ER, P gets the tremens and dies. Was due to preexisting condition.

iii. Steven Allen – talk show host. Had unknowingly a hole in his heart. Got into fender bender which caused a heart attack and killed him

d. Rule Applies To:

i. Physical aftermath

ii. Economic aftermath

iii. HYPO: Traffic accident with Lebron and he’s out 5 games. 

1. Have to pay his wages ($$$) until he’s back

IX. Fire Cases

a. O’Leary Cow

i. NY – One House Rule

b. Older and set arbitrarily
X. Intervening Causes
a. Key Sequence: D1 then D2

i. Concurrent tortfeasors: each actual cause of the injury

ii. CHRONOLOGICAL

b. If intervening cause cuts off liability: superseding

c. Can be intentional or negligent

d. Marcus – D bought P’s liquour and took them to party then left them. Ps and a friend then stole a truck, got in an accident, resulting in death to one P and injury to another. Friend/Driver obtained alcohol by means other than D. 
i. D’s actions were not necessarily negligent and the proximate cause of Ps’ death and injury. Summary judgement was in error; up to the jury to decide
ii. Focuses on D2’s conduct if that is foreseeable

e. Collins v Scenic Homes – D constructed an apartment building w/out a licensed architect and did not comply with fire codes. 20 years later, there was a fire caused by arsonist; P died and others were injured. 
i. It is a foreseeable risk that a fire at an apt building, however started, will cause harm to residents if owner fails to provide safeguards
ii. Focuses not on mechanism but on end result and if that was foreseeable
f. Most courts follow Marcus and were the intervening acts of third parties reasonably foreseeable by D1?

g. Traditional Rule: Intentional interveing acts are superseding acts

i. Reasoning: D1 not bound to anticipate criminal acts of others

ii. Watson later overruled (derailed tank car, second D drops match into it and starts fire)

h. Hines - train skipped stop but left P into area where crime was prevalent. D1 could foresee exact criminal act

i. Tenney – LL failed to control access to tenant’s copy of keys: happening of very event the likelihood of which makes the actor’s conduct negligent

i. (tenant was raped) LL liable

j. Doe – same facts as above but courts said criminal acts not foreseeable – MINORITY

k. Intervening criminal acts are not per se superseding
i. Courts more likely to hold them unforeseeable

XI. Suicide

a. Delaney - someone has gun, negligently store it in room. Someone living there, in fight, gets gun but it doesn’t fire. Then puts it under chin and it goes off. Intentional intervening act but different from others bc no D2; it’s the P who commits intervening act
i. here and generally, intentional suicides not foreseeable

b. Majority: Suicide is extraordinary event as not to be reasonably foreseeable

c. Narrow exception: D’s negligence rendered (1) P unable to appreciate the self-destructive nature of act; (2) P unable to resist it; (3) Jail

XII. Manner of Occurrence… again

a. Derdiarian v. Felix – D was installing an underground gas main and excavated the eastbound lane of traffic WITHOUT A PROPER BARRICADE (one wooden pummel horse). D employed P to set up a kettle against the mains on the west side of the excavation (against P’s s wishes). A driver going eastbound suffered a seizure and lost consciousness bc didn’t take meds. The driver struck P, who was splattered with hot liquid enamel from the kettle. 
i. D was negligent because the third party’s negligence did not interrupt the link b/w D’s negligence and P’s injuries -> D negligently failed to safeguard the excavation site
ii. Actual entry was foreseeable; reasons why the entry occurred here fit the “protect against vehicles ramming through”

1. Issues with P’s alternatives b/c more flag men or a sign wouldn’t stop a man in seizure

iii. Follows Hughes rule with touch of thin skull as “extent of injuries”

b. HYPOS:

i. Crazy person walks onto site with knife.

1. Intentional act; not related to risk that made D negligent

ii. Purposely drives through barricade

1. Intentional tort; less likely to be foreseeable

iii. Airplane forced to land on site

1. Like crazy person; not foreseeable and not a risk making act negligent

iv. Conclusions:

1. How intervening negligence plays out may determine proximate cause

2. Concern over how intervening cause operates, even when it’s a negligent intervening cause

3. Doughty Concept (with no intervening cause)

c. Rule: where the acts of third person intervene liability turns on whether the intervening act is a normal or foreseeable consequence of the situation created by the D’s negligence
d. Ventricelli v. Kinney – D leased P a car w/ a defective trunk lid that did not close all the way. While the car was parked in a lot, P attempted to shut it. A car ran into P from behind. 
i. D’s negligence in failing to provide a working trunk lid did not cause P’s injury - the immediately effective cause of P’s injuries was the negligence of the driver in striking P. the collision b/w the two vehicles was not foreseeable since it was in a parking lot (safe place). To hold D liable would be to stretch foreseeability beyond acceptable limits.
XIII. Accident Aftermath

a. Marshall v. Nugent – P was a passenger in a car which was driving on an icy, snowy highway. A truck came towards the car and the driver of the car drove off the road. The truck driver stopped to help pull the car back on the road. P went to the top of the hill to warn motorists of the obstruction; D drove over the hill and in trying to avoid the truck, skidded into P. 
i. Truck driver’s negligence was a proximate cause - truck driver’s negligence in cutting the corner was a breach of duty to P
ii. Dissent: foreseeable that in emergency, a driver would stop. He says risk of getting hit so still liable - sees risk broadly
b. accident aftermath - court will deem an act like this to be foreseeable until hitting a certain point where the disturbed waters calm down. Aftermath would be over once the roads return to normal
c. HYPO: Later Accident from Marshall after car gets back on the road.

i. Nugent not liable b/c waters placid again

d. Hypo: lets dynamite caps lie around. Kid takes them, shows them to mom. Later gives to friend who blows hand up
i. Risk is still there but shift in responsibility after Mom sees them

XIV. Medical Malpractice

a. Hypo: D1 negligent in auto accident. P injured and taken to ER. At hospital Dr D negligently treats P. P further injured.

i. Malpractice automatically deemed foreseeable

1. Includes transport to hospital

XV. Per Se Exceptions

a. Rescuers

b. Thin Skull

c. Accident Aftermath
d. Medical Malpractice

XVI. ORDERING PROXIMATE CAUSE
a. Risk Rule Approach

i. Theory

1. Formula: Culpability determines liabilty

a. What made D negligent?

2. Add in Palsgraf “zone of danger”

a. Foreseeable Ps

ii. Alternate Theory: Andrews Dissent

1. Negligence to one is negligence to all

b. Manner of Occurrence: Flexibility and Mechanism Rule

i. Concept of variant on the foreseeable

1. Courts generally care about manner injury came about

c. Intervening Causes

i. D1-D2 Scenario

ii. Intervening cause that lies in scope of foreseeable risk, or had reasonable connection to it is not superseding

iii. Apply Risk Rule to intentional intervening causes and negligent ones

iv. Manner of intervening causes generally matter

1. Marcus
	 Hypo -- In violation of hospital policy, a hospital released a patient without an escort after the patient had received sedating medication. The patient got into a pedestrian-automobile accident and police were called. Police got into accident and sues the hospital

· Alleged negligent act = allowing patient to drive after sedation 

· Was this act negligent?

1. Risks 

1. Pedestrian will get into accident 

2. Probability of harm is high

3. No utility

· Actual Cause – But/for is met 

· Proximate Cause – Was the risks associated with the negligent act the risk that came to fruition? No. 

 


Actual Damage
· Right v. Breen - P was stopped at a red light in his automobile, when a car driven by D collided with Right from behind. P then brought a negligence claim against D. The jury determined that P incurred zero damages as a result of the accident, and found D not liable. 
1. Rule: To succeed on a negligence action, a plaintiff must prove actual damages.
· When jury comes back with $0 = no actual damages
· Nominal is just for intentional torts to act as a deterrent 

DEFENSE TO NEGLIGENCE (after negligence analysis)
Two Key Defenses:
· Contributory Negligence
· Assumption of Risk
Burden of Proof is on the Defendant

For comparative fault – must then go into negligence analysis for P’s fault too (2 negligence analyses)
Contributory Negligence
Analysis: Mirrors normal negligence = do negligence analysis for contributory negligence

I. Common Law Contributory Negligence
I. Butterfield v. Forrester - P runs his horse very fast into a pole left out from D and gets hurt – court: “If a person riding with reasonable and ordinary care could have seen and avoided the obstruction” and P was not doing so, then the jury should find for the D
a. Rule: When a plaintiff fails to use ordinary care in avoiding an obstruction caused by a defendant, the plaintiff may not recover damages from the defendant
b. P negligent = no recovery
c. This judgement not accurate b/c if there was a third party to this accident (see hypo), then the new P can sue both the rider and pipe layer

II. HYPO: Rider runs into obstruction, but there is kid on the sidewalk and hits kid as a result. Kid can sue both P1 (Rider and now D) and the person who put up obstruction
a. Both were negligent and it is an indivisible injury

i. Common law is joint and several liability

III. Examples and Statutes

a. Pure Comparative Fault: doesn’t limit recovery (NY)

b. Modified Comparative Fault: limits recovery based on liability (WI)
i. NY: the culpable conduct attributable to the claimant or to the decedent, including contributory negligence…shall not bar recovery, but the amount of damages otherwise recoverable shall be diminished in the proportion which the culpable conduct attributable to the or decedent bears to the culpable conduct which caused the damages ( Recovery diminished by proportion of fault
ii. WI: Contributory negligence does not bar recovery in an action by any person or the person’s legal representative to recover damages for negligence…if that negligence was not greater than the negligence of the person against whom recovery is sought, but any damages allowed shall be diminished in the proportion to the amount of negligence attributed to the person recovering ( P barred if fault is greater than D; otherwise recovery diminished by proportion of fault
1. Can be said that P can be 50% at fault, still not greater than D.

c. HYPO: Two-Fault Accident: P and D drive negligently and collide. P’s damages are 100K and D 50K. P is 60% negligent and D is 40%.

i. P’s Recovery Depends on JDX

1. Under WI, none. Under NY, 40% or 40k.

2. P can only get 40k in pure comparative fault (NY)

ii. D’s Recovery

1. D can get 60% or 30K back in either jurisdiction.

2. Nothing in contributory negligence – CL 

d. HYPO: Three-Fault Accident: A is 10% negligent with 100K damages. B and C are each 45% negligent. A sues B and C.

i. A can recover 90% or 90k. Who he can recover depends on jurisdiction. If joint, then 90k from either B or C with one expecting contribution in percentage of their fault. So if B pays 90k, C will owe him 45k (45% fault). 

ii. If several, B and C only pay 45k. If one is insolvent, A will only get 45K. 

e. HYPO: Underground Tank: P is 16 y/o doing a job for D (not an employee though) in installing an underground tank. D didn’t shore up the excavation and P knew that but goes in anyway. Caves in, P seriously injured. Jury verdict is P 49% negligent and D is 51%.

i. What kind of system is that state? Modified system – if P was greater than or equal to D, he couldn’t recover

f. Contribution Rules
i. Common Law: pro rata (joint and several so they split it equally)

ii. Comparative Fault: pay your percentage. Effect of comparative fault is that jurisdiction will also adopt comparative contribution. 
1. P is 40%; D1 is 20%; D2 is 40%. Damages are 100k. D1 pays 60K. Contribution?

a. Joint and Several 

b. D1 entitled to 40k back – comparative contribution

iii. Goal of contribution: everyone responsible for their own percentage of fault. 

IV. Pohl v. County of Furnas - Pohl was driving and speeding one night on unfamiliar roadways in rural Nebraska in an attempt to reach a friend’s farmhouse when he ran off of the road, hit an embankment, and the car rolled down a hill. Pohl suffered serious injuries. He did not see the posted sign warning of a sharp curve in the road ahead. He sued for negligence against the County for its improper placement of the warning sign and failure to maintain the sign.

a. Trial court apportioned 40% fault to P and 60% to County. 
b. County made 2 all-or-nothing arguments: 1) P’s speeding was an intervening cause and 2) P’s speeding should bar recovery. 

i. Court said reasonable to expect speeding and jury is fact finder and apportioned correctly.

c. P arguments: too much fault apportioned to them (wont overturn jury) and that there is no evidence that he would have been less injured if not speeding. Basically, even if he wasn’t negligent, he would still be injured (actual cause argument – no actual cause, not contributorily negligent). 

d. Contributory negligence has to meet all 5 negligence elements
V. RST Third: Jury Comparisons – Comparative Fault

a. Factors for assigning percentages of responsibility to each person whose legal responsibility has been established include

i. (a) the nature of the person's risk-creating conduct, including any awareness or indifference with respect to the risks created by the conduct and any intent with respect to the harm created by the conduct; and

ii. (b) the strength of the causal connection between the person's risk-creating conduct and the harm
b. Section (a) is about state of mind. But talking about apportioning fault which is different than finding negligence. Idea of putting percentage of fault on conduct and comparing is hard and no guidance so Restatement takes it on and tries to flesh it out to give some guidance.

VI. Multiple Ds and CL Joint and Several Liability

a. Traditional CL: Situations where multiple Ds were subject to J/S liability:

i. Indivisible injury

ii. Concert of action

iii. A creates risk of harm by B

iv. Vicarious liability

b. Does comparative fault change J/S?

i. Now reducing P’s recovery by portion of comparative fault

1. Liability should follow fault

2. If a P cannot recover 40%, saying his liability to himself is 40%

c. Inconsistent with J/S?

i. Yes. Joint and several can mean your liability is out of proportion to your fault. 

ii. The extent of fault doesn’t necessarily cover your liability in J/S.
d. Principle of fault and liability should match ( several liability

i. Unfair for D1 who is only 20% liable to pay for 80% of damages to then find out D2 is insolvent. Liability shouldn’t extend past fault.
VII. CA Civil Code 1431.2

a. based upon the principles of comparative fault, the liability of each D for non-economic damages shall be several only and shall not be joint.  Each defendant shall be liable only for the amount of non-economic damages allocated to that defendant in direct proportion to that 
defendant’s percentage of fault
b. Several for non-economic and J/S for economic.

i. Economic: specific dollar amount; non-economic: pain and suffering

c. CA HYPO: P is 10% negligent. D1 is 30%. D2 is 60%. Damages are 100k economic and 100K pain and suffering. 

i. Assuming D1 is insolvent, how much can P collect from D2?

1. 90K in economic and 60K in non-economic = 150K total
VIII. Indemnity

a. Complete reimbursement; even at common law

b. Examples:

i. Vicarious liability: The negligent Domino’s pizza deliverer
1. Driver causes wreck, Domino’s will indemnify him

2. Premised on relationship not fault

ii. Defective product - The retail seller of a product manufactured by another company

1. If you sue Wal-Mart and manufacturer and decide to collect from just Walmart, they can get indemnity b/c manufacturer made the product
c. Nothing to do with comparative fault – burden on D to show indemnity

IX. Settlements and Releases

a. CL Rule: P sues D1, D2, and D3. P settles with D2; D2 wants a release from liability so D2 cant be sued again. 
i. Rule: a release of one D released all of them. So P couldn’t settle with one D b/c he’ll want release and then P cant sue the others. 
ii. Solution: (1) covenant not to sue (2) change common law rule by statute
1. Covenant: Contract where P agrees not to sue settling D. (Does not release other Ds.)
2. Most statutes now say a settlement wont release other tortfeasors.

b. Full Satisfaction Rule: P settles w/ only D1 for the entirety of damages. P cannot get anything more from D2 b/c only entitled to recover once.

c. HYPO: P injured. Damages are 100K. P sues D1 and D2. D1 settles with P for 10K and D2 goes to trial. 

i. P is 20% negligent; D2 50% and D1 30%. 

ii. How much can P recover from D2?

1. In CL release rule: nothing

2. Several Liability: 50K from D2

3. J/S: could get 80K but 10K paid so 70K. (D2 wouldn’t be happy)

a. D2 pays 70k = 20K more than fault

b. D1 wont want to settle if possibility for contribution later:

i. If good faith settlement, that settlement will likely get D out of case completely and no contribution later for that D
X. Negligent Failure to Protect P

a. D1-D2 Scenario: D1 is negligent in failing to protect P from D2. D2 acts intentionally.

b. Basset: The police set up a roadblock to stop Ortega who was wanted in 2 jurisdictions. Around the same time Bassett was heading home from a fishing trip. As they were approaching the roadblock they passed several officers who did not warn them of the hazardous situation up ahead. As Bassett, approached the roadblock surprised officers began frantically gesturing for them to go through as deputy moved his car to allow them passage. After creating the opening, Ortega approached at 100 mph and crashed into Bassett, going only 30 mph. through the same opening. Basset & Cozian were both injured and Oretga was arrested
i. Holding: Each D is liable only to the extent of the D’s proportion to total fault. No fault was allocated to Ortega (P happy b/c would be hard to collect from him) in trial court. Reversed by reading CAREFULLY the STATUTE.

1. Should comparative fault apply? Ortega had no money. If J/S, wouldn’t matter but if several liability and Ortega is in, City has to pay way less.

ii. Rule: negligence in its present iteration introduces the more inclusive term “fault” and defines it as including conduct that is in any measure negligent
1. This was determinative. So fault includes something more. So Legislature says Ortega not included. Not comparing intent to negligence
2. INTERPRET THE STATUTE

c. Can negligence and intent be compared? Technically yes but read the statutes

d. Should they be compared if you have negligent D1 who was supposed to prevent an intentional tort by D2? Depends

e. If intentional tortfeasor taken into account, is there joint and several liability?

i. CA Rule: Intentional tortfeasor is jointly and severally liable for both economic and noneconomic damages (despite Cal. Civil Code 1341.2).
1. B.B. v County of Los Angeles: D1 battery; D2 negligence

f. Turner v Jordan - inpatient at a psychiatric hospital, was diagnosed by defendant as a danger to himself and others. Dr. Jordan wrote in Williams’s medical records that Williams was aggressive, grandiose, intimidating, combative, and dangerous. Despite Dr. Jordan’s medical conclusions concerning Williams, Dr. Jordan did not medicate, restrain, or transfer Williams to another facility. Later, Williams violently attacked Emma Turner, a nurse working at the hospital.

i. Rule: If a defendant’s negligent conduct creates a foreseeable risk that a third party will commit an intentional tort against a plaintiff, the negligence cannot be compared with the third party’s intentional act for purposes of determining the comparative fault of the defendant.

ii. Such a comparison presents practical difficulties in comparing acts that are different in both degree and kind and reduces the negligent person’s incentive to comply with the applicable duty of care. Further, a negligent D should not be permitted to rely upon the foreseeable harm it had a duty to prevent so as to reduce its liability.

1. Argument is that D1 (Doctor) has obligation to protect the P from action by D2 (Patient). This case is unlike Ortega, says do not count in fault from D1 b/c it will reduce incentive to comply
XI. Effects of Comparative Fault

a. P not negligent: full recovery

b. P is negligent but P’s negligence isn’t an actual cause of the injury: full recovery
i. Pohl arguing court erred in finding injuries would be less severe if he weren’t negligent

ii. Pavlou: defective crane and P who operates it with excess load. Turns out P's contributory negligence was not a but-for cause of injury. Even if P not negligent, crane would still cause injury. What happens if P not cause? It wont reduce the recovery
c. P is negligent but P’s negligence not the proximate cause of P’s injury b/c Risk Rule: full recovery

i. HYPO: Houseguest: Negligent houseguest, goes out at night, could trip and fault but car ends up crashing through the back and hits them with a car.

1. Car driving through backyard wasn’t within P’s risk of walking outside while dark 

ii. P’s negligence is a superseding/intervening cause:

1. Exxon: Exxon tanker broke away from moorings owned by one D and operated by another. The captain managed to get the tanker safely past a number of perils nearby and safely out to sea. But once he reached safety, he neglected to get a fix on his position and he ran aground. The ship was substantially destroyed. Exxon claimed that the owner and operator of the moorings were responsible for the breakaway. The court held that even if that were so, the captain’s negligence in failing to fix his position once he had reached a position of relative safety was a superseding cause. So Exxon could recover nothing
d. Mitigation of Damages/ Avoidable Consequences

i. HYPO: Physical Therapy Prescription: Patient ignores doctor prescripton to work out arm after injury, injury on arm worsens. P blames doctor.

1. Rule: P must minimize damages by reasonable efforts and expenses
2. CL: If violated, no recovery for those damages that could have been avoided
3. Comparative Fault: Restatement Third of Torts treats as comparative fault
e. Effect of P’s Comparative Fault when D has a duty to protect P from Injury
i. Bexiga v Havir Mfg - John (a minor) had his hand crushed by the ram of the power punch press. Lost his fingers and ended up with a deformity in his hand. The press was not equipped with any of various available safeguards, and Bexiga's expert showed that at least one such safeguard, a basic push-button device, might have prevented the son's accident while being compatible with Regina's operational needs.
1. Rule: If there is an unreasonable risk of harm to the user of a machine with no protective safety device, the jury decides issues of strict liability and negligence.
2. Even if P was negligent, wouldn’t matter b/c the safeguards would have prevented the injury. D supposed to protect P from own negligence therefore P negligence shouldn’t be considered in comparative fault
ii. HYPO: Suicidal Inmate: Jailors have a duty to protect inmates from harming themselves; basically don’t give them the means to do so b/c very likely they may. 

f. Negligence and Subsequent Medical Treatment
i. Mercer – P was drunk driving, got in accident, taken to hospital. The ER fails to check the oxygen in the ventilator (medical malpractice) and P gets severe and permanent brain damage. P sues hospital for negligence. 
1. D’s argument: P was negligent in actions that occurred to bring him into ER - comparative fault to the injury that put him into the ventilator. If they were negligent, P comparatively at fault.

2. Court: cannot compare P negligence with hospital negligence b/c even if P negligent to point it requires care, still entitled to non-negligent care. Hospitals have the duty to take patients as they are. Everyone is entitled to adequate treatment; how you arrived is irrelevant.

3. Restatement: if you drive negligently, foreseeable there will be an accident but proper medical care is foreseeable too. Subsequent malpractice also foreseeable. P claiming the injury, entitled to non-negligent medical care and their negligence not considered. Comparative fault applies when P negligence occurs concurrent or after care, not prior.

4. D1 negligent and causes P’s injury. Malpractice follows, D1 still liable for D2 negligence.

g. Effect of P’s Comparative fault when the public policy is to protect a vulnerable P
i. Christensen v Royal School District - teacher employed by the District engaged in a sexual relationship with Christensen, a thirteen-year-old female student. Christensen brought a negligence claim against the District for negligently hiring and supervising the teacher. The District claimed that Christensen had voluntarily participated in the sexual misconduct and that therefore she should be considered contributorily negligent. 

1. Rule: Public policy concerns dictate that minor children do not have a legal duty to protect themselves from sexual abuse by their school teachers.
2. Dissent: provides an incentive to minor students to engage in sexual misconduct by allowing a child to intentionally seduce a teacher, and then sue the school without the risk of a court finding contributory negligence
3. Takeaway: May be public policy reasons why in a given instance, we wont apply comparative fault to actions of P; otherwise we would apply comparative fault
h. Comparative Fault and Interference with P’s Property Rights or Entitlements
i. HYPO: Railroad tracks go by and set fire to P’s house on edge of P’s 
property.

1. Comes up with limited duty: RR responsible for first house but if fire spreads to neighboring house, all on first landowner

2. P may be entitled and D is negligent but P contributorily negligent

ii. HYPO: Ps robbed wearing expensive jewelry in crime-ridden neighborhood
1. Insurance (D) says you shouldn’t wear expensive stuff in that neighborhood but limiting P's freedom of wearing and walking where they want so courts then won’t require P to reduce his freedom to account for fact that D claims there should be reduction in recovery.

iii. HYPO: P failed to wear a motorcycle helmet (where not required by statute)
1. Lots of courts say if accident, D can’t claim contributory negligence to reduce recovery b/c infringed on P's freedoms
iv. Basically cannot reduce P’s freedoms or use of property

i. Effect on the Rescue Doctrine
i. How the doctrine affects P’s ability to recover: no reduction unless reckless

1. Majority will apply comparative fault

ii. since P is acting in emergency, harder to find they were negligent in that situation so few actual limits on comparative fault
j. Comparative Fault and Res Ipsa Loquitur 
i. Is res ipsa consistent with comparative fault?

1. HYPO: Running on Escalator: P negligent by running up and D negligent premised on res ipsa
2. ANSWER: Comparative Causation: comparative percentages even when D based on res ipsa
k. Doctrine of Last Clear Chance
i. Concept:

1. D is negligent

2. P is contributorily negligent and helpless

3. After that: D has last clear chance to avoid injuring P

ii. Most states: abolish the doctrine

1. Doctrine said if after P was negligent and if P was helpless and if D could have discovered P and avoided the injury that followed, then Ps contributory negligence would not bar Ps recovery
l. Comparison of Intentional/Reckless Acts and Negligent Acts b/t P and D
i. Common law: Contributory negligence not a defense to intentional or reckless torts: “apples and oranges”

ii. Restatement: no position

iii. HYPO: Provoked: P provokes a fight with D and D swings and injures P
1. Courts are reluctant to reduce recovery if D has been intentional or reckless 

iv. May depend on statute: Define fault to include “any act or omission that is negligent or reckless…”
m. D’s Illegal Activity
i. Dugger v Arredondo - Dugger and Joel Martinez drank, smoked marijuana, and snorted black-tar heroin. Martinez passed out and started choking/vomiting. Dugger did not call 911 immediately, and when he did, he did not inform the paramedics that Martinez had snorted heroin. Martinez died less than two hours later. Martinez’s mother, Arredondo brought a wrongful death suit against Dugger, alleging negligence. Dugger asserted as an affirmative defense the unlawful acts doctrine, citing Martinez’s use of illegal drugs.
1. Rule: A plaintiff’s unlawful conduct that contributes to the plaintiff’s injury proportionately reduces, but does not completely bar, the plaintiff’s recovery.
2. Dissent: unlawful acts doctrine should be upheld, even after the legislature’s adoption of comparative fault. The doctrine of comparative fault awards a plaintiff recovery based on an apportionment of fault. To the contrary, under the unlawful acts doctrine, the plaintiff’s unlawful conduct bars recovery altogether. Eliminating the unlawful acts doctrine will reward criminals for their illegal conduct.

3. Unlawful Act Doctrine: A person engaging in unlawful activity is barred from recovery if claim of negligence arises from unlawful act. Was a complete defense. No longer here. 
Assumption of Risk
CL Assumption of Risk (AOR): complete bar to recovery
· Two Types: Express and Implied

HYPO: Treadmill Accident

· Someone working out on treadmill and fell and want to sue gym but signed a release = Express AOR

HYPO: Basketball Foul

· Playing basketball and someone elbows you and injured in way against the rules. risk assumed just by playing = Implied AOR

I. Contractual or Express Assumption of Risk
I. Express: Contractual. Complete bar to recovery unless language of waiver does not cover negligence that occurred or unless it was gross negligence, recklessness, willful/wanton conduct. Comp. fault has no effect on this. *Check if it offends public policy
II. Stelluti v. Casapenn - Stelluti was injured using a stationary bike in a spin class the handle bars dislodged. At the start of the class she informed the instructor she was unfamiliar in how to use the bike and the instructor adjusted her bike. Turned out the locking in on the handle bars was not fully engaged at time of accident ( she fell over the bike and sustained injuries to her back and neck and suffered a cracked tooth and bruises. When Stelluti completed the Powerhouse membership application she signed a waiver and release of liability for any injuries she sustained while exercising at the facility.
a. Rule: a valid health club contract of adhesion with a waiver and release of liability for injuries will be enforced so long as the club’s actions do not rise to the heightened standard of recklessness or intent to harm
b. No Recovery: Waiver said “negligence on the part of the Club, its agents and employees” were covered. Waiver released gym's liability, waive any claims that are covered by the document signed; 

i. “Sudden and unforeseen malfunction of any equipment” and negligence on part of the club and its employee, and its agents
ii. No malicious intent found. Employees were unaware of the handlebars. She fell while exercising. 

c. Only solution is to look for reasons to make contract invalid. Court says not unconscionable b/c P had bargaining power in choosing a different gym. 

i. Construe waivers against the drafters. 

d. Comparative fault doesn’t effect express AOR b/c dealing with contractually based bar
III. Tunkl v. UC Regents - P was allegedly injured by negligence of Ds hospital. Tunkl signed a “conditions of admission” document including an exculpatory clause stating that he would release the Regents from any liability resulting from the negligent or wrongful acts or omissions of its employees. Tunkl was in great pain, under sedation, and likely unable to read the document. Tunkl brought suit to recover damages for personal injuries he sustained from the negligence of two physicians employed at the Medical Center. P’s recovery not barred.
a. Rule: A hospital that provides medical services to the public, is subject to public regulation, and possesses superior bargaining strength over its patients may not use an exculpatory clause barring a patient’s malpractice action. Patient must still prove all elements of negligence. 
b. since the service was essential, public policy dictates it to be invalid. Unlike Stelluti b/c no meaningful alternative. Plus gym is private transaction where hospital is public service.

i. Hospital makes him sign waiver, court doesn’t uphold this express assumption of the risk. These type of Ks wont be honored when people depend on the things are they contracting for b/c they are an essential service
ii. Limit to Express AOR (also about as far as the exception goes)

IV. Moore v Hartley Motors - Moores enrolled in the ATV safety course held on the property of Hartley Motors. When they enrolled, the Moores, and all other participants, were required to sign a waiver and release from liability form. Wife was thrown from her ATV and suffered injuries when it struck a large rock obscured by tall grass on the course. The Moores brought suit against Hartley Motors for negligently failing to provide a safe ATV rider training course and location.

a. Rule: a signed waiver and release will not preclude liability for negligence if the danger was unrelated to the inherent risks of the activity and could be eliminated or mitigated through the exercise of reasonable care
i. waiver and release signed by Ps, excused all those involved in teaching the safety course from liability resulting from bodily injury and property damage arising out of participation in the course. 
ii. However, the waiver and release did not mention releasing the defendants from liability resulting from general or ordinary negligence unrelated to the inherent risks involved in riding an ATV
b. Court feels that there is an assumption that the course itself should be safe for novice riders ( construe contract against the drafter
i. The release never mentioned general negligence but rather the risks inherent to riding ATVs which implied the presumption the course itself wasn’t unreasonably dangerous (aka the basis for the suit)

V. Overview

a. Express AOR – recognized and allowed

i. Complete bar

b. Not affected by comparative fault

c. Check for vagueness or ambiguity

i. Construed against the drafter

d. Does the release offend public policy?


i. No release from intentional or recklessly caused injury (Stelluti)

ii. No release from essential services (Tunkl – also only some states)

II. Implied Assumption of Risk
I. Implied: implied from facts

a. Like consent in a way

b. Does not change express AOR b/c express is built off contract. Complete bar under CL.

II. Simmons v Porter - Simmons worked as a vehicle mechanic for Porter. Simmons was working on a truck’s loose fuel tank when the tank fell and covered Simmons in gasoline. When this occurred, Simmons moved away from the tank, and in doing so he broke a shop light, causing a fire. Simmons was badly burned. Simmons brought suit against the Porters for failing to provide a safe workspace.
a. D argument: CL Assumption of Risk. Requirements:

i. Know and understand the risk

ii. Voluntarily encountered it

b. P arguemnt: state legislature’s adoption of comparative fault eliminated the doctrine of assumption of the risk
c. Rule: adoption of comparative fault abrogates the assumption-of-the-risk doctrine
i. Kansas has modified system b/c statute reads that if P negligence is less than D, he can recover

ii. Assumption of risk is inconsistent with comparative fault on behalf of P
1. Apportionment of fault and barring recovery based on assumption of risk would ignore P's fault
III. Traditional Implied Assumption of Risk

a. Risk rules found tacit consent when the P:
i. knowing of the risk and appreciating its quality

ii. voluntarily chose to confront it.
b. Rationale: if voluntarily confronting known risk, that action “trumps” the D’s negligence

IV. Modern Implied AOR

a. Contributory negligence & implied AOR: Unreasonable choice made by P. Person who unreasonably but voluntarily encounters a risk. Implied AOR but made unreasonable choice. At CL this overlap did not matter bc either way recovery would be barred bc contributory negligence. But now have issue bc of comp. fault. 

b. Voluntary = choice

i. If you voluntarily make an unreasonable choice, also contributorily negligent. 

c. There is an overlap. It’s not a complete bar if contributory negligent, good chance for some form of recovery BUT if CL assumption of risk kept, they lose anyway for assuming risk.

i. Inconsistent doctrines so what do you do about the overlap:

d. Divide AOR into 2 parts: Primary Assumption of Risk and Secondary Assumption of Risk
i. Pools of factual situations
ii. BUT DISTINCT FACTUAL POOLS
1. Separate factual characteristics

iii. Factual situations where, before comparative fault, P was barred by AOR now are separated into Primary or Secondary

V. Primary Assumption of Risk
a. Entering into a forward-looking relationship with the D regarding whether D will protect you from risk; something is going to happen in the future but P is saying he/she going to let D impose risks on them
i. P and D enter into relationship before any injury, and acknowledge D wont protect P from certain types of risk but P agrees
ii. EX: Sports

1. By participating you are saying to other people who might injure you its ok b/c you want to play. 
2. Can’t sue someone who tackles you in a game of football 

b. Primary assumption of risk “arises only where parties have voluntarily entered a relationship in which plaintiff assumes well-known, incidental risks.”

i. As part of the relationship, D won’t protect P from a risk ( D has no duty to protect P

1. If no duty, P’s negligence claim will fail

c. Primary AOR = no duty = bars recovery
i. Like CL AOR but reaches bar in different way

d. D is only covered for risk P said D does not owe duty to protect her from. When go outside those risks duty comes back. 

e. Exception to Primary: Unreasonably increasing the risk of injury beyond those inherent in the activity
i. Have to understand inherent risks

ii. i.e., Firefighters (hired to handle dangerous situations) so danger is already inherent. But if a drunk driver runs into them while fighting fire, not really inherent to their job.

VI. Secondary AOR
a. Encountering a risk after the D has (1) owed a duty and (2) breached that duty. Backward looking. There already was a duty and breach. 
b. Can encounter the risk created from the breach (1) reasonably or (2) unreasonably:
i. EX: D forgets to mark a hole he dug. P, knows of the digging but had D promise to mark all the places with open holes to protect P. 
1. P, walking reasonably in the area but cannot see hole, falls and injured. Reasonably encounters the risk = no comparative fault b/c not negligent, but did have the assumption of risk.
a. If in CL ( AOR no recovery
b. If CL abolished ( full recovery
2. P, sees hole but thinks she can jump over it and avoid falling. She cant and falls in and injured. Unreasonable encounter. 
a. Can recover but under comparative fault with reduced recovery
VII. Recovery Overview
a. Primary AOR = no recovery
b. Secondary Unreasonable = partial recovery, comparative fault
c. Secondary Reasonable = full recovery
d. In CL, secondary would be barred either way b/c knew of the risk
VIII. Gregory v. Cott - Gregory was a caregiver for Cott’s 85-year-old wife Lorraine, who suffered from Alzheimer’s disease. Gregory had cared for other patients with Alzheimer’s disease and knew that they had violent tendencies. Cott also warned her of his wife’s violence. While Gregory was doing the dishes, Lorraine became violent, ultimately causing Gregory to be injured by dropping a knife on herself. Gregory brought a negligence suit against the Cotts.
a. Rule: Under the doctrine of primary assumption of risk, an employer does not owe a duty to protect a plaintiff-employee from ordinary risks inherent in the plaintiff’s occupation.
i. P tried to say she got workers comp and tried tort claim by saying she was a housekeeper while washing duties and not the caregiver at that time but court didn’t buy it as she was hired specifically to care for the wife. 
b. Primary assumption of risk is a complete bar to recovery. It applies when, as a matter of law, the defendant owes no duty to guard against a particular risk of harm.

c. Secondary assumption of risk applies when the D does owe a duty but the P has knowingly encountered a risk of injury caused by D’s conduct.

IX. HYPOS
a. HYPOS: House Fires – Negligent LL causes electrical fire
i. P rushes in to save tort notes
1. P acted unreasonably
2. No relationship b/t P and LL to protect P from fires
3. Comparative fault for reduced recovery
ii. P rushes to save Renoir painting worth millions
1. Could be reasonable under Carroll Towing
2. If reasonable, full recovery
b. Loaned Car
i. Rural Neighbors. P’s partner needs immediate medical care. D’s car is in mechanical condition dangerous to driver. D tells P of the condition. P takes anyway. P injured driving car and brings suit.
1. Primary AOR: aware of risks and D says beforehand of inability to protect P of that danger.
a. D owed no duty with risks that fell within that act
c. Betts - Housekeeper trips on toy left on the stairs.

i. If CL abolished, check for primary or secondary.
1. Did she assume the risk under traditional common law principles? 
a. Knowledge and voluntary encounter
2. Primary or secondary?
a. Is she saying to D: you don’t need to protect me from the risk of tripping? 
b. Is stuff on the stairs an inherent risk of her profession?
3. If secondary: reasonable or unreasonable
a. K said nothing about stuff on stairs but could argue primary just b/c of the job and what it entails. 
b. Can the relationship change over time: after working there for 5 years, she knows stuff is left on the stairs.
ii. Depends on the circumstances 
X. Coomer v. Royals - Coomer was attending a Royals baseball game when he was hit in the eye with a hotdog thrown by the team’s mascot. The mascot’s hotdog toss occurred at every Royals home game. Coomer sued the Royals. The trial court instructed the jury to determine whether being injured by the hotdog toss was a risk inherent in watching a Royals game.
a. Rule: If an injury results from a risk attendant to, but not inherent in, a particular activity, the defendant can be liable for causing the injury. 
i. Keep in mind P is an observer not participant in the game. 

ii. Is an inherent part of watching a game getting hit by a hotdog? 

1. Court said no. By buying a ticket, you don’t agree to risk of hotdog thrown at you.

2. Did the Royals alter or increase the risks?

iii. If not inherent, secondary. Was it reasonable not to be staring at the mascot all game? Probably.

b. Rationale: implied primary assumption of the risk is that the D team owner cannot remove such risks without materially altering either the sport that the spectators come to see or the spectator’s enjoyment of it. No such argument applies to Slugger’s hotdog toss.
XI. Sports
a. Primary AOR generally.

b. Issue is that sports are paradigmatic problems involving AOR
i. Have to figure out what is inherent in the game

ii. Baseball: pitcher intentionally throws at batters head
1. If against the rules to begin with how is it primary AOR? Court said still part of game.

c. Generally, violations of the rules will still be seen as part of the game if they happen regularly.

i. i.e., slide tackling in soccer or checking in hockey

1. not reckless in the context of the sport

ii. violations not determinative ( Otherwise: imposition of liability “might well fundamentally alter the nature of the sport”
iii. test is to avoid reckless disregard of safety
d. Knight – touch football case

i. In competitive sports the athlete does not assume risk of co-participant’s “intentional or reckless conduct ‘totally outside the range of the ordinary activity involved in the sport”

ii. Looks to D’s mental states (reckless/intentional) and if it was outside range of ordinary activity (if it is it wont be reckless)
e. Nalwa - Judges deciding inherent risk questions …may consider not only their own or common experience with the recreational activity involved but may also consult case law, other published materials, and documentary evidence introduced by the parties.

i. Judges decides if something is an inherent risk b/c it’s a duty issue & judges decide duty
f. Primary AOR doctrine is not limited to activities classified as sports, but applies as well to other recreational activities “involving an inherent risk of injury to voluntary participants ... where the risk cannot be eliminated without altering the fundamental nature of the activity.”
g. Last HYPO: Woman gets hit in face by foul ball at Cubs game and sues b/c broken face

i. Cubs: when you buy ticket, subject to arbitration b/c clause on the ticket saying injury subject to arbitration

ii. Court says unconscionable b/c have to go to website to understand clause

1. Primary situation

XII. Summary of Changes

a. Primary AOR 

i. Old law: no recovery (assumption of risk)

ii. New: no recovery (D owes no duty)

b. Secondary Unreasonable AOR
i. Old: no recovery (assumption of risk)

ii. New: P gets partial recovery under comparative fault

c. Secondary Reasonable AOR 

i. Old: no recovery (assumption of risk)

ii. New: Full recovery
LIMITED DUTY (analyze with Duty)
Usual Duty: act as a reasonable and prudent person under the circumstances

Limited Duty: Situations in which, for policy reasons, the law limits the obligation that person owes to prevent injuries to others.

Duty: means by which courts can control liability

· If you limit the duty a person owes, you limit the potential liability that the person faces
“No Duty” is a legal conclusion about liability 
Landowners, Occupiers and Lessors
I. Common Carriers
I. Doser v. Interstate Power - P was injured on D’s bus in an automobile accident. An automobile turned left in front of the bus causing the accident. D argued P had not shown D was negligent. 

a. Rule: Carrier of passengers for hire must exercise more than ordinary diligence for their protection. Its duty stops just short of insuring their safety. It’s bound to protect its passengers as far as human care and foresight will go and is liable for slight negligence. The high degree of care must be exercised in foreseeing as well as in guarding against, danger.

b. Common Carrier: Commercial enterprise that holds itself out to the public as offering to transport freight or passengers for a fee
II. CA 

a. Cal. Civil Code 2100: “A carrier of persons for reward must use the utmost care and diligence for their safe carriage…”
i. Disneyland rides are included

II. Guest Statutes
III. Alabama

a. The owner, operator, or person responsible for the operation of a motor vehicle shall not be liable for loss or damage arising from injuries to or death of a guest while being transported without payment therefor in or upon said motor vehicle, resulting from the operation thereof, unless such injuries or death are caused by the willful or wanton misconduct of such operator, owner, or person responsible for the operation of said motor vehicle.

i. Constitutionally upheld in AL only

b. HYPO: Brittany Howard Concert

i. P in Alabama visiting friend, going to concert. Friend drives P too fast, injuring P. Can P sue friend for his negligent driving. (assume speeding or texting).
1. If run of the mill negligence, no. P is a guest being transported without payment so falls within statute.

2. If P said “You drive and I’ll buy you a beer,” it can be seen as payment and no longer guest b/c contract

a. Duty owed would be ordinary care and can then sue

c. Almost all guest statutes gone now

i. CA Supreme Court said unconstitutional

ii. lessen liability that would otherwise be there
III. Landowners and Land Occupiers

(duty changes here depending on what is happening. Analyze duty at all stages to determine what D owed to P at all times)
· Trespasser (not CL): anyone who has no legal right to be on another's land and enters without landowner's consent
· Licensee: someone who is on the land with permission but with limited license to be there; its not inaccurate to say the licensee is someone who is neither a trespasser nor invitee
· Invitee: anyone on the premises 1) at least in part for the pecuniary benefit of the landowner (business invitee) or 2) who is on the premises held open to the public (public invitee)
I. Duty to Trespassers
a. Avoid willful/wanton conduct (general duty is to avoid this conduct) 

b. Until actually discovered or D has facts within knowledge so that s/he “has reason to know”

i. No duty to inspect property to find trespassers. (duty arises only when it comes to Ds attention)

ii. When a trespasser or licensee is discovered in a position of peril, a landowner is required to use ordinary care to avoid injuring him. 
1. The duty to exercise ordinary care arises after the landowner “knows, or from facts within his knowledge should know or believe,” that a trespasser or licensee is on the land
iii. Footpath exception: Landowner is not aware of a trespasser by identifying them but has reason to know there is a trespasser b/c there is an actual footpath. Don’t see trespasser, just know they are there. Then have duty to investigate.

iv. Artificial conditions: a landowner or occupier may owe a duty of reasonable care to protect those outside the land from hazards created by affirmative activities on the land, or by artificial conditions on the land.
c. Gladon v Cleveland RTA - Two men assaulted Gladon while he was in a train station owned by RTA. As a result, Gladon ended up on the railway tracks. He laid on the tracks with his leg draped over the track. RTA train approached Gladon, traveling at twenty miles per hour with its lights on. The train operator had train in breaking motion when she saw a tennis shoe and his legs. She then hit the emergency brake. Unfortunately train still struck him causing serious injuries.. 

i. Rule: visitor is considered an invitee only in the areas to which the landowner’s invitation extends, and the visitor’s status is unchanged by his or her method of entry onto the land
1. Rationale: RTA’s invitation to Gladon to use their premises did not extend to the area on or near the tracks. 

ii. Rule: A landowner owes no duty to a licensee or trespasser except to refrain from willful, wanton or reckless conduct which is likely to injure him.

1. Rationale: RTA’s duty to use ordinary care to avoid injuring Gladon did not arise until RTA knew or should have known that Gladon was on the tracks. Whether the operator knew or should have known a person was on the tracks upon observing the tennis shoe is a question for the jury
iii. P was invitee on platform when he paid, but once on tracks became a trespasser b/c tracks not open to public.

1. To determine if trespasser: (1) Where was he allowed and (2) where did he end up.
II. Duty to Licensees (generally treated like trespassers)

a. Permitted to enter

b. Same duty to avoid willful or wonton conduct

c. Includes social guests

i. Differentiate from Trespasser: maybe natural and artifical conditions
1. Landowner will also know they are there so more reason to use ordinary care

III. Duty to Invitees
a. Business visitor: economic benefit test

b. Public invitation: open to the public

c. HYPO: Pollution Control

i. Small town has EPA come to sample their river for pollution. People come out onto a bridge for the RR over the river to watch. The bridge breaks and the people fall.

1. Court: it was a public invitation and the bridge was used often by the public. They were then treated as invitees and the RR was aware of their presence.

IV. Applying Distinctions

a. HYPO: Alumni Gathering

i. Yale reunion. The class of 84 was assigned to a house on campus. P and some friends go back to the house later at night to catch up and stay until 2am. P then needs to pee. He sees shrubs on the lawn, walks across and trips. At the edge of lawn is small retaining wall and shrubs were actually tree tops that went 10 feet down. P falls and sues Yale.

1. Court says he was invitee:

a. He was there b/c he donates to school = economic benefit

b. More likely b/c campus was open to public so public invitee

b. Hypo: RR Switchman

i. P goes to lunch store and wanders for 30 minutes without buying something. He has to pee so goes into dark hallway in back and falls into a trap door he didn’t see. 

1. Store says trespasser but court says invitee b/c P was there for an economic purpose. 

V. Child Trespassers
a. Bennett v Stanley - Bennett was a five-year-old boy who lived next to Stanley who owned a swimming pool that was in neglect and had become pond-like, containing frogs, snakes, and algae. The pool had no ladders, was not fenced in, and Stanley had not posted any signs around the pool. The property line between the Bennetts and the Stanleys was marked by a fence with an eight-foot gap in the middle. Stanley knew that children lived next door, and he had seen the children playing unsupervised outside. Looking for frogs in the pool, Bennett fell into the water and drowned. Bennett’s family brought a negligence claim against Stanley, claiming that Stanley’s pool created an unreasonable risk of danger to Bennett.

i. Rule: A possessor of land is liable for harm to a child trespasser caused by an artificial condition if the possessor knows or has reason to know that children are likely to trespass near the condition, the possessor knows or has reason to know that the condition causes an unreasonable risk of serious injury to child trespassers, the children because of their youth do not discover the condition or recognize the risk involved, the utility of the condition to the possessor and the cost of eliminating the danger are slight compared to the risk to child trespassers, and the possessor fails to exercise reasonable care in eliminating the danger or in protecting the child trespassers.
b. Attractive Nuisance Doctrine: (applies to artificial conditions) A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon land if:
i. (a) The place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

ii. (b) The condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and

iii. (c) The children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and

iv. (d) The utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and

v. (e) The possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children.

1. A-C are addressed to risks against children

2. D-E address balancing risk v utility – when a duty is owed

c. MUST STILL PROVE NEGLIGENCE – just forgives the trespass

d. Doctrine applies to artificial conditions on land, but: “Common hazard” exception in some states limits some artificial conditions
i. i.e., pools are common hazards

e. Age Limits to the Doctrine: grade school or younger (no teens)

f. Original Theory

i. Restatement: [T]he possessor is subject to liability to children who after entering the land are attracted into dangerous intermeddling by such a condition, although they were ignorant of its existence until after they had entered the land, if he knows or should know that the place is one upon which children are likely to trespass and that the condition is one with which they are likely to meddle”

g. **don’t have to be attracted onto the land anymore, kid can wander on then fall into a pool and drown for example**
h. Law recognizes that children owed special duty of care b/c children are likely to trespass, unreasonable risk, and children cant appreciate danger like an adult

i. Turntable Doctrine: railroad turntables, would cut legs off, court said turntables are basically traps for children and should foresee the injury
ii. Dangerous Instrumentality Doctrine (pre-Bennett): higher duty of care to kid trespasser when owner operate hazardous machinery
1. More broad than turntable, extends to all dangerous machinery

VI.  Modifying CL Duty to Entrants

a. Rowland v Christian – (Abolition of common law categories of trespasser, licensee, invitee) P was social guest at Ds house and severely hurt his hand using her bathroom sink when the faucet broke. P knew faucet was cracking and had reported it to her lessors but did not warn P before he went to the bathroom.

i. Rule: The proper test to be applied for determining the liability of a landowner is whether in the management of his property he has acted as a reasonable man given the probability of injury to others, and, although the plaintiff’s status as a trespasser, licensee, or invitee may have some bearing on the question of the landowner’s liability, this status alone is not determinative.

ii. Effect: Categories no longer play into duty question but rather breach. Relevant b/c what is reasonable changes with type of category – if you know someone is on your land versus if trespasser you don’t know about, what is foreseeable for one is different from what is foreseeable for the other.
iii. Rationale: To focus upon the status of the injured party as a trespasser, licensee or invitee in order to determine the question whether the landowner has a duty of care, is contrary to our modern societal more and humanitarian values
1. Minority view but most states do now treat licensees and invitees the same 

b. Scurti v. City of NY - A 14-year-old boy was electrocuted in a railroad yard after climbing through a hole in the fence. The fence was part of a city park. NY previously abolished trespasser-invitee-licensee distinctions and adopted standard of reasonable care for all entrants. 

i. Rule: D had right to use property and develop it for his profit and enjoyment which may include dangerous activities or dangerous instruments and conditions existing on the property. However must take reasonable measures to prevent injury to those whose presence on the property can reasonably be foreseen. 

ii. B/c Rowland: cases that otherwise would be summary judgement will now go to jury. Fact that P entered without permission is also relevant circumstance. Can show P's presence wasn’t foreseeable. Here, court found the conduct and its reasonableness cannot be resolved as a matter of law so factual matter to see if P can recover under comparative fault. 

VII. California

a. applies general duty of reasonable care to children as well. But attractive nuisance idea applies in many other places
b. An owner…shall not be liable to any person for any injury or death that occurs upon that property during the course of or after the commission of any of the felonies set forth [below] by the injured person or deceased person…Any felony

i. In which the D inflicts great bodily injury
ii. In which D …used a dangerous or deadly weapon
iii. Grand theft

iv. Various drug- related offenses

VIII.  Open and Obvious Dangers
a. General rule = No duty. Unless the possessor should anticipate the harm despite such knowledge or obviousness. RST 3rd says in some instance a “residual risk” will remain & landowners have duty

b. Kentucky River Medical Center v. McIntosh - McIntosh, a licensed paramedic, transported a critically ill patient to Kentucky River Medical Center (KRMC) for treatment. While guiding the patient into the hospital’s emergency room entrance, she tripped over a steep curb and suffered injuries. McIntosh had guided hundreds of patients into the hospital on previous occasions without tripping. No other hospital in the area had such curb. McIntosh was fully focused on the patient and therefore overlooked the curb when rushing him into the ER.

i. Rule: an open and obvious danger precludes imposition of liability upon a possessor of land unless the possessor is able to anticipate the harm that may be caused by the apparent danger.

ii. Hospital had good reason to expect that a paramedic would be distracted. 

1. Even if we assume that [P] was neither distracted nor forgetful about the curb, we would still have to conclude that the benefits of her rushing to the door…outweighed the risks.”

c. Open and Obvious Danger Doctrine: a “possessor of land is not liable to his invitees for physical harm caused to them by an activity or condition on the land whose danger is known or obvious to them, unless the possessor should anticipate the harm despite such knowledge or obviousness”

i. A land’s possessor’s duties are not based only on his superior knowledge. These duties are also based on the land possessor’s unique position as the only person who can fix the dangers
d. HYPOS

i. Mirror in K-Mart

1. Guy goes in, had 2 poles 4 feet high and made of concrete in front of store. Saw them going in. Man buys a mirror, and leaves front door, backing through, turns around and hits pole. Classic case where should anticipate that despite open and obvious, know someone will be distracted leaving with large object.

a. Need a warning as minimum
ii. Icy Floor

1. Outdoor company (no roof). Gives warning to customers “dealing with nature and hoping for the best.” Ice builds on floor during winter months in some areas. Probably not good enough. Even if posted warning, likely a customer will be distracted from the sign if already distracted from the danger.

iii. Watermelons in the Grocery Store

1. Woman sees watermelon on the floor. Still goes down aisle and starts to reach cupcake holders. She then trips on the melon and sues. Court said foreseeable that she would be distracted by looking her items. 

IX.  Duty to Persons OFF the Land
a. inverse situation from duties owed to those coming onto the land, e.g., trees falling on road, mudslides
i. Old rule: no duty if the injury occurs from natural conditions

1. If artificial owe some duty (i.e. your tree house you built falls onto neighbors fence and hit them)

b. Modified Rules

i. Natural-Artificial Distinction: Duty for artificial conditions, not natural ones
ii. Urban-Rural Distinction: Duty for artificial conditions and natural conditions in urban areas
iii. Abolition of Distinctions (Cal. Rule) – general duty of care

X. Firefighters’ Rule
a. Limited Duty

i. No duty for risks from fires caused by ordinary negligence.  Largely based on assumption of risk.

ii. Exception: undue risks beyond those resulting in call for help. Or willful/wanton acts. Cal. Statute: conduct after person knows person arrived, others
1. Also applies to police

b. Example of Exception

i. Alleged misrepresentation of whether toxic materials were found at the fire. This act was “independent” of any tortious act which may have caused the fire
XI. Duty Owed by Lessors 

a. Pagelsdorf v Safeco Insurance- Pagelsdorf was helping a friend move furniture when a railing on her porch collapsed and Pagelsdorf fell. Friend leased her home from Mahnke. The railing that broke was found to have dry rot though not noticeable to the eye. Pagelsdorf brought suit against Mahnke.

i. Rule: A landlord must exercise ordinary care toward his tenant and others on the leased premises with the tenant’s permission
ii. CL: With certain exceptions, a landlord is not liable for injuries to his tenants and their visitors resulting from defects in the premises.

1. This is common law rule based on conveyance of land and loss of possession.

iii. Exceptions:

1. Contract to repair

2. Owner’s knowledge and tenant cant be expected to discover it

3. Public use of premises

4. Common areas: LL retains control

5. Negligent repairs

iv. Pagelsdorf makes new rule b/c didn’t meet an exception: Duty to exercise ordinary care in the maintenance of the premises.
1. Lessor’s duty applies to lessee’s and lessee’s guests

Duty of Professionals
I. Standard of Care in Medical Malpractice
I. Basics

a. Medical malpractice suits are negligence suits

i. P must prove all the elements of a negligence cause of action

b. Doctors owe a duty of care to patients by virtue of treating them

II. Walski v Tiesenga - Walski underwent a thyroidectomy performed by Dr. Tiesenga. One risk of a thyroidectomy is loss of voice, caused by damage to the laryngeal nerves. To combat this, some doctors locate these nerves before the operation. Tiesenga declined to follow this route, as Walski’s earlier operations made locating the nerves dangerous. Instead, Tiesenga predicted where the nerves would be, and made a cut hoping to avoid the nerves. This cut damaged the nerves and caused Walski injury.

a. Rule: In a medical malpractice case, a plaintiff must establish a generally accepted standard of care by which to measure the defendant doctor’s conduct through expert testimony
i. P failed here b/c his expert only testified regarding his own personal customs and practices when performing a thyroidectomy, and never testified about a generally accepted practice or custom relating to the procedure and failed to establish a proper standard of care.

b. “one element of a cause of action for medical malpractice is proof of the standard of care”

i. A requirement that the standard of care be established through expert testimony except where the common knowledge of laymen is sufficient to recognize or infer negligence is broadly recognized throughout the country
1. Sometimes unnecessary if obvious (i.e., leaves sponge in stomach)

c. Difference between the Professional Standard and the RPP Standard: the medical “standard” is the rule for the very circumstances of P’s case. The standard only applies to the particular circumstances.

i. Experts show the standard in that specific circumstance (custom)
III. Other aspects of Professional Standard

a. Expert not needed when injury is within common knowledge of lay people

b. For specialists, the standard is whatever would be customarily done by specialists in the same circumstances

i. Specialist = community

c. For schools of medicine: there may be legitimate differences of opinion on how a particular circumstance is done based on the school of medicine a doctor follows

i. Doctors just need to follow one

1. i.e., if school 1 says doctors do X and school 2 says doctors do Y, the doctor wont be held to the school he isn’t a part of. If doctor does X, he will be held to school 1 standard not the other.

2. If doctor doesn’t follow either school ( doesn’t meet standard

d. Professionals generally follow an education. There is debate about whether it just means specialized knowledge like an electrician or mechanic, but the law doesn’t seem to follow.

IV. Locality Rule
a. Vergara v Doan - Dr. Doan delivered a child for Vergara at a hospital. The child received permanent injuries during the birth, and Vergara brought a medical malpractice claim against Doan. Vergara alleged that Doan’s negligence during the delivery caused the child’s injuries. 

i. Vergara’s expert witness testified that Doan’s conduct during the delivery did not meet the standard of care established in similar communities. The trial court judge instructed the jury to determine the standard of care by using the “modified locality rule.”
ii. Rule: The standard of care in a medical malpractice action is defined by the degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent medical practitioners in the same class, acting under similar circumstances.

b. Rule initially started to help doctors in rural areas b/c less access to resources and knowledge than urban areas. Less of an issue now due to new technology, internet, and transportation.
c. Variations of the rule: Relaxed over time

i. Strict Locality: Measure Dr.’s standard by the standard in the community the Dr. practiced
1. Expert would have to come from same community (unlikely for them to testify against one another)

ii. Modified Locality: The standard of care is that degree of care, skill, and proficiency which is commonly exercised by ordinarily careful, skillful, and prudent physicians, at the time of the operation and in similar localities

iii. Modified Rule: locality is just one factor to consider

iv. National Standards: some parts of medical community subject to national standards – generally specialists

V. Good Samaritan Statutes
a. CA Good Samaritan Statute: 

i. [N]o person who has completed a basic cardiopulmonary resuscitation course …and who, in good faith, renders emergency cardiopulmonary resuscitation at the scene of an emergency, shall be liable for any civil damages as a result of any acts or omissions by such person rendering the emergency care.

ii. This section shall not … grant immunity from civil damages to any person whose conduct in rendering such emergency care constitutes gross negligence.

b. Hirpa v IHC Hospitals - Patient in active labor at hospital became unresponsive and her hands began to spasm. Her physician broadcast "Code Blue" over the intercom. Dr. Daines responded, entering the delivery room and took over. 17 minutes later, patient was dead. Husband sues Dr. 

i. Ds invoked statute covering medical providers: No person licensed under this chapter who in good faith renders emergency care at the scene of emergency, shall be liable for any civil damages as a result of any acts or omissions by such person in rendering the emergency care.

ii. Court agreed statute applied. 

iii. Rule: This was an emergency. The statute is intended to encourage aid without fear of liability, so the location of the emergency in a hospital instead of a roadside is irrelevant, so long as the physician had no preexisting duty to aid. 
1. It has no application when the physician already had a duty to aid the patient, for in that case he needs no encouragement. Whether the doctor was under preexisting duty to patient could depend on the doctor-patient relationship, his contractual duty to respond, hospital rules or other factors.

c. The issue is the scope of the statutes. In Hirpa, the statute was read broadly to include the ER as a place for an emergency. 

i. The factual details of case also needed to be discussed. Daines wasn’t her delivery doctor so can be seen as to not have preexisting duty/relationship. 

d. HYPO: Emergency on side of road. Once D starts treating patient, duty arises. (Duty is professional standard of care, if it’s a doctor).
VI. Doctrine of Informed Consent
a. Battery Theory ( right to bodily autonomy ( relates to informed consent
b. Harnish - Harnish underwent an operation to remove a tumor (cosmetic b/c tumor was benign) at Children’s Hospital (defendant). During the operation, the surgeon severed a nerve, causing Harnish loss of tongue function. Harnish brought a medical malpractice action against Children’s Hospital and her physician, claiming that they failed to inform her of the risk of injury to her tongue.

i. Rule (Patient Standard): A physician owes a duty to his or her patient to disclose in a reasonable manner all medical information that the physician possesses or reasonably should possess that is material to an intelligent decision by the patient whether to undergo a procedure.

ii. CA follows Patient Standard – Material to an intelligent Decision
1. Some factors include: Nature of condition, probability and nature of risks, the benefits, the irreversibly of procedure, what the doctor cannot fix or do, alternatives… usually provided by expert

iii. Required Information: The information a physician reasonably should possess is that information possessed by the average qualified physician or, in the case of a specialty, by the average qualified physician practicing in that specialty. The extent to which he must share that information with his patient depends upon what information he should reasonably recognize is material to the P’s decision.

1. Jury decides if material 
c. Actual Cause issue: 

i. P must still prove but-for cause. (Two tests:

1. Subjective test – P testifies that if given info, she wouldn’t have done it

a. Hindsight 20/20…

b. The lower risk involved with surgery are, less likely to believe P would not have undergone surgery even if she knew
2. Objective Test – would a reasonable person gone through with decision had they had all the info
a. Not necessarily consistent with bodily autonomy b/c everyone has different opinions about their bodies

d. Exceptions to Disclosure Requirement
i. Emergencies

ii. HYPO: 6th Tummy Tuck

1. By the sixth procedure, P likely to know all the information/risks of the surgery so D wont have to go over it again

iii. Therapeutic Privilege: in some instances Dr. doesn’t have to disclose but made very narrow and burden on doctor to show that there was need for privilege and that harm would ensue if info had been disclosed
1. When doctor thinks, I can give the info but if I do, they will react badly and emotionally to it, they'll be upset and not think logically
a. In P’s best interest

2. Clash b/t medical and legal profession

a. Legal: material to bodily autonomy

b. Medical: it would result in more harm to them

e. Wooley (Professional Standard for informed consent – NY follows) – 

i. D operated on Ps back b/c of abnormality in the spine, he got wrong interspace b/t vertebrae and also inadvertently tore part of tissue encasing the spinal cord, which resulted in numerous medical probs for P. Tear is normal risk of surgery but Dr. did not inform P.
ii. Holding: The standard of disclosure is that of the reasonable medical practitioner and this will ordinarily require expert medical testimony. 
1. The P in informed consent cases must also prove causation by the objective test, that is, that a reaosnable person would have refused the treatment had full information been given, that the P herself would have refused it
VII. Limits of Disclosure

a. Wlosinski v Cohn - Mike suffered kidney failure during senior year in high school. After researching medical facilities and kidney transplant success rates, Mike and family selected W. Beaumont Hospital. In pre-operative consultations, Dr. Cohn allegedly represented his kidney transplant rate as "good." P, Mike's mom donated a kidney in effort to save her son, and Cohn performed transplant surgery. Mike had severe post-operative complications, resulting in removal of the new kidney, which led to his death.

i. P’s expert inferred medical incompetence by testifying that 5/7 kidney transplants that Cohen had performed in months leading up to Mike's had failed. P contends that Cohn owed a duty to Mike to disclose his failure rate before obtaining consent to the procedure.

ii. Rule: the doctrine of informed consent requires a physician to warn patient of the risks and consequences of the procedure. By itself, Cohn's success rate wasn’t a risk related to the procedure. We simply hold D, as a matter of law, didn’t have a duty to disclose Cohn's statistical history of transplant failures to obtain decedent's informed consent.

iii. Split in JDX as to which standard to follow. Generally have to disclose failure rates but not personal rates.

1. Opens Pandora’s box to what is deemed successful 
b. HYPO: Open Surgical Kidney Biopsy


i. P going to have a biopsy and had complications from it. P argues should have been informed of another biopsy available that would have been more complex and painful but with same result, would have to be told b/c the type of touching is material.

c. Arato v Avedon - Arato diagnosed with cancer. Doctors performed surgery but cancer was a kind that was overwhelmingly likely to cause death in short time. Although Arato indicated to doctor that he wanted to know the truth, doctor didn’t tell him that death was statistically almost certain. Doctor recommended some post-operative treatments that had been experimentally successful with some other forms of cancer that the doctor hoped would help. They weren't successful.

i. Arato's survivors claimed doctor should have told patient his chances were slim to none b/c that info would have been relevant to his decision to accept treatments and that living in false hope, patient failed to arrange his economic affairs that led to business loss and tax loss.

ii. Rule: Doctor had no duty to disclose statistical life expectancy b/c it wasn’t info about the risks of the procedures. As to info that isn't about risks, the standard of disclosure is the standard of practice within the medical community. Since expert physicians testified that standard was NOT to reveal this kind of info voluntarily, there could be no liability for failure to give informed consent.

1. A request to be told the truth does not heighten the duty of disclosure imposed on the Drs as a matter of law. Although patients may waive the right to be informed 
d.  Truman v Thomas - Truman consulted Dr. Thomas as her doctor over 6 year period. She died of cervical cancer which could have been discovered and successfully treated by a pap smear given early enough. Thomas repeatedly advised her to one but never warned her of the purpose or dangers of not having one.
i. Rule: If a patient indicates that she is going to decline the risk-free test or treatment, then the doctor has the additional duty of advising of all material risks of which a reasonable person would want to be informed. 
1. A jury could reasonably conclude Thomas had duty to inform Truman of danger of refusal b/c it wasn’t reasonable for Thomas to assume Truman appreciated the potentially fatal consequences of her conduct.
ii. Actual Cause issue: if info given, P would have consented
1. Easier for P on actual cause
2. If consent was suspect, there is an arguemnt of battery normally but doesn’t work here b/c no touching
iii. Departure from the “battery model” of 
unconsented touching

e. HYPO: Trusting Patient
i. Patient tells doctor “I trust your judgement, don’t tell me the risks.”
ii. if patient understands there are risks it should be their choice to hear it but doctor should get it in writing for sure
f. Brown v Dibbell (comparative fault and informed consent) - after conference with Drs, P underwent double mastectomy w/ unfortunate results. Sued for negligence and jury found not negligent in surgery but negligent in getting consent. 

i. Rule: Specifically, patient may be chargeable with comparative fault for failing to give truthful and complete family history when it is material. But a patient may ordinarily trust doctor's information and except in most unusual case couldn’t be charged with fault for failure to ascertain the truth or completeness of the information presented by doctor or to seek independent advice.

1. LIMITED BASIS for comparative fault

a. Only applies in failing to provide accurate information to the doctor

b. NOT applied if P doesn’t inquire into the completeness or truth of the info given by Dr. (supposed to assume Dr. gives you all relevant info).

VIII. Malpractice in CA

a. Medical Injury Compensation Reform Act of 1975

i. Procedures: notice of intent to sue, etc.

ii. Cap on noneconomic damages to $250K

iii. Other provisions

b. Malpractice spike in the 70s ( slowed down the suits

III. RES IPSA LOQUITUR 
I. Ybarra v. Spangard - Ybarra diagnosed w/ appendicitis and scheduled an appendectomy to be performed by Dr. Spangard (defendant), at a hospital owned by Dr. Swift (defendant). Before the operation, Ybarra was placed on the operating table by Dr. Reser (defendant), an anesthetist. Dr. Reser positioned Ybarra against two “hard objects” that supported his neck and shoulders, and administered anesthesia. After the operation, Ybarra woke up to severe pain in his neck and right shoulder. Pain resulted in paralysis and loss of function in his right arm. Ybarra was examined by two other doctors who stated the cause of his injury as being trauma from pressure or strain on his neck and right arm. Sued all the doctors under res ipsa.
a.  Doctors argued that where there are several defendants or instrumentalities involved in an injury-producing act, and the injury cannot actually be traced to any one defendant or instrumentality, the doctrine of res ipsa loquitur does not apply.
b. Rule: Where a plaintiff receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities that might have caused the injuries may be held liable in an action based on res ipsa loquitur.

i. Rationale: P unable to testify and P placed in Ds’ hands. 

c. Modified res ipsa, right of control over exclusive control
i. Puts burden on D to prove it b/c P cannot do it without a voluntary D giving the information on what happened which would be unlikely

d. On remand: All Ds found liable

i. Not fair: not everyone was negligent like Summers where both were negligent even though only one hit him
1. Have possibility that as result of res ipsa, all could be held liable when a good percentage of them were not negligent
e. Large extension to res ipsa in CA, and limited to this situation

f. No expert needed here: Injuries to other parts of the body during surgery - classic negligence cases; normally don’t need an expert

i. Went in for stomach injury and came out with arm injury – duh!

g. Captain of the Ship Doctrine: cap’t is responsible for everything. Whoever is in charge of the operation is liable for the negligence. 
i. Wouldn’t work in Ybarra b/c don’t know the negligent act.

ii. Form of vicarious liability

II. States v Lourdes Hospital - P had surgery for removal of ovarian cyst. Claims anesthesiologist hyper abducted her right arm throughout the surgery, causing right thoracic outlet syndrome. P called an expert witness to testify that her injury would not have likely occurred absent negligence.
a. Rule: A plaintiff in a medical malpractice case may use expert testimony to establish the likelihood of the injury occurring in the absence of negligence when a basis of common knowledge is lacking.

i. i.e. don’t need expert if a sponge is left in the stomach or the wrong leg is operated on.

ii. Expert testimony here is different in that it educates the jury on what injuries do not normally occur without negligence versus specific custom. 

b. Rationale: The doctrine of res ipsa loquitur applies when the defendant’s negligence is more likely than not to have caused the accident at hand, and shifts the burden to the defendant to disprove the duty and breach elements of negligence.
i. Knowledge of medical procedures may be uncommonly found in laypersons, but is likely common among medically trained professionals. Within the medical community, it may be simple to predict whether negligence was more likely than not to have caused an accident
Nonfeasance
I. Basic “No Duty” rule
I. HYPO: The Baby and the Railroad Track

a. You get off railroad station and see mom drop small boy onto the tracks and see obvious broken leg. Mom cannot get to him, but you see it and can easily pick him up. But you  look at your watch and realize running late and run off so kid is then run over by the train. Are you liable?
i. No duty

II. HYPO: The Onlooking Bystander

a.  D was standing at the window of his apt when he saw a woman, P, on the sidewalk below. A man approached P, took out a knife, and appeared to demand her purse. P resisted and the man grabbed her purse. D’s phone was within reach but he didn’t use it. The man didn’t depart after taking the purse but began some verbal altercation. P tried to run but the man began to beat her. D continued to watch him beat her to death, perhaps as long as 10 minutes. 
i. This is a wrongful death action brought by P’s family against D. The allegation is that he could have prevented her death without danger to himself by calling 911. Taking this allegation to be true, the trial judge upheld D’s motion to dismiss the claim
b. CL Rule: one person owes another no duty to take active or affirmative steps for the other's protection. A D is generally subject to liability for misfeasance (negligence in doing something active) - but not for nonfeasance (doing nothing).
III. Basic Nonfeasance Rule
a. An actor who has not created a risk of harm to another has no duty of care to the other. Thus: one person owes another no duty to take active or affirmative steps for the other’s protection.

i. unless one of a listed number of affirmative duties applies. The listed duties are in essence exceptions to the no duty rule.

IV. Cilley v Lane - Lane and Cilley dated off and on for over a year when Lane broke it off. The next day Cilley showed up to Lane’s trailer and she told him to leave, but he refused. Cilley got a small-caliber rifle from his car or somewhere in Lane’s trailer. Lane heard a pop as she headed for the door. Not seeing any blood, Lane went to her friends’ trailer and said Cilley had just pretended to shoot himself. Her friends saw Cilley lying partway outside, turning white, mumbling “It was an accident.” The friends called 911, but Cilley died of a self-inflicted gunshot to the abdomen. According to the treating physician, Cilley could have been resuscitated had he arrived at the hospital five to 10 minutes earlier.
a. Rule: No duty to rescue or call emergency aid arises absent a special relationship or conduct endangering another.
i. P argued that he was a guest, but once D told him to leave, he became trespasser ( no relationship. Maine doesn’t give a duty to protect someone from harms created by other people.
b.  Rationale: Nonfeasance protects personal freedom. If person does nothing, generally not responsible b/c if held person liable for something for which they aren’t responsible for creates boundless liability on people.

i. EX: crowded beach & someone drowning. Everyone on beach would be liable for the death; liability will be too large. Problem making everyone responsible for an action they did not cause.

V. Yania v Bigan - Bigan was a strip miner who created large trenches on his property, one of which was filled with water 8-10 feet deep with side walls 16-18 feet high. Yania who operated another coal strip mine, came into Bigan's property to discuss a business matter. Bigan asked Yania to help him start a pump to remove the water. Yania then jumped into the water and drowned. Bigan didn’t help him. 
a. Yania's widow sued Bigan, claiming he had by the employment of cajolery and inveiglement convinced Yania to jump and then had a duty to rescue him. PA Supreme Court said the mere fact that Bigan saw Yania in a position of peril in the water imposed on him no legal, although a moral, obligation or duty to go to his rescue unless Bigan was legally responsible in whole or part for placing Yania in the perilous position. 
i. The complaint doesn’t aver any facts which impose a legal responsibility on Bigan for placing Yania in the dangerous position and absent legal responsibility, the law imposes no duty to rescue on Bigan
VI. Rocha - Rocha attended a party at his frat where beer was available. Rocha and frat bro Faltys and girls went to a local swimming spot. Rocha and Faltys climbed to the top of a cliff, F dove in and according to Ps, encouraged Rocha to follow even though Rocha couldn’t swim. Rocha did and drowned despite efforts to save him from F and others. 
a. Court cited nonfeasance rule and held F owed no duty to Rocha. 
i. Court rejected argument of F encouraging R to jump, noting basic principle of legal responsibility that individuals should be responsible for their own actions and not liable for other's independent misconduct. 
II. Distinction b/t Misfeasance and Nonfeasance 
I. Nonfeasance: failure to act; doing noting

a. No duty

i. Unless special relationship

II. Misfeasance: negligence in doing something; affirmative action

a. Affirmative action creates duty

III. B.R. v West - West (defendant), a nurse, prescribed Ragsdale at least six medications. With all of these drugs in his system, Ragsdale killed his wife. Ragsdale pled guilty to the murder. Ragsdale’s children (plaintiffs) brought a negligence suit against West.
a. Rule: Healthcare providers have a duty to non-patients to exercise reasonable care in the affirmative act of prescribing medications that pose a risk to third parties.
i. Ps will still have to show breach, causation, and damage! Main focus may be on proximate cause. 

IV. Duty

a. an obligation to which the law will give 
recognition and effect to conform to a particular standard of conduct toward another
i. Consequences of acting: In almost every instance, an act carries with it a 
potential duty and resulting legal accountability for the act.

III. Exceptions to Nonfeasance
I. Duty arises when D causes harm (even if non-neglgiently)
a. HYPO: RR accident again

i. Instead of D being a bystander who doesn’t help the child on the tracks, the Railroad is the D. 

1. RR cant claim nonfeasance. Not liable for original injury (broken leg from fall) but will be for any negligence in creating further harm (running over the child). 

ii. Railroad accident: collision between truck & train; neither is negligent. Truck gets pushed off track train keeps going. P is in truck and injured. Duty exists b/c if you act and cause harm, duty arises. Railroad liable for subsequent injuries occurring to P b/c they did not stop and help but not liable for original injuries b/c neither negligent
b. Liability for worsening the harm

II. Duty arises when D creates a risk of harm
a. HYPO: Deer in the Road

i. D hits a deer and leaves it in the road.

ii. Even if driving with utmost care, duty arises b/c D created risk of harm in form of the deer on the road, so D must act reasonably with respect to the risk created: the deer as risk to other drivers if left on the road.

III. Statute or ordinance – negligence per se

a. Social guest statutes like in Wakulich 
i. social host not liable for injuries for providing alcohol/no duty (duty rule)
IV. D assumes a duty

a. Wakulich v Mraz - Wakulich, a 16 y/o, was visiting the home of Mraz brothers. The Mraz brothers dared Wakulich to drink an entire bottle of liquor for money, which she accomplished. Then Wakulich lost consciousness and began vomiting. The Mraz brothers moved Wakulich downstairs and placed her on a couch. They came back to check on her and removed her vomit-soaked blouse and placed a pillow under her head to prevent aspiration. When other members of the Mraz family offered to call 911, the brothers prevented them from doing so. The Mraz brothers then brought Wakulich to her friend’s house. The friend brought Wakulich to a hospital, where she died of alcohol poisoning.

i. Rule: One who voluntarily undertakes to render services to another is liable for harm caused by his or her failure to perform such services with reasonable care
ii. Alleged negligence: 

1. provided alcohol – social liability statutes preclude negligence

2. Failure to care for P

iii. Court: Mraz brothers began a voluntary undertaking of care when carried P downstairs, changed shirt, and put pillow under her head = affirmative conduct.

1. Could also find negligence in care: failure to bring P to a hospital and preventing others from calling for emergency medical attention both could show a lack of reasonable care.
b. Undertaking to render aid: was there one?

i. HYPO: Police officer and burning car

1. Car goes of road and burst in flames and woman trapped inside. Officer calls fire dept. and directs traffic but doesn’t try to help those trapped in the fire car nor calls ambulance. Help finally arrives but woman and unborn child dead. Did officer undertake a duty by what he did when he came to the scene?

a. Court says nonfeasance; no duty to person in car but close case. Argument that directing traffic away does not amount to assuming a risk for the person in car
c. D renders aid: reasonable care required

i. Problem of “Good Samaritan” statute

1. Not required by law to help, but voluntarily did, so duty arises, can you terminate the obligation? Yes
d. Termination of assumed duty
i. HYPO: Manager and Tenant’s Gun

1. Manager of apt building had elderly resident who had pistol threatening suicide and she takes the gun from him and puts it way up high on a shelf he can’t reach, but doesn’t take it away. He ended up shooting himself later. She argued once she left, her duty terminated.

2. Basic rule: can terminate duty but cannot leave them in worse position they were in before you took the duty
a. Worse = increased risk or if P then relies on you for help

ii. Basic Termination Rule: Cannot leave the other in a worse position than before. Either (1) increase the risk, or (2) if P relies. 

1. Wakulich – P left in worse off position by being left on the couch without medical aid

iii. Restatement Third: (1) not in worse position and (2) “if the other reasonably appears to be in imminent peril of serious physical harm at the time of termination, to exercise reasonable care with regard to the peril before terminating the rescue.”

1. EXAMPLE: Rescuer of drowning swimmer can’t stop halfway to shore
iv. Cont’d: 3) “Once have secured the safety of the other, the rescuer may not then return the other to peril even if the peril is no greater than that 
that existed at the time the actor initiated the rescue.”
1. EXAMPLE: Drowning swimmer rescued and 
brought to shore.  Can’t leave them in the 
middle of a busy highway
V. Duty arising out of Special Relationship
a.   If there’s a special relationship, a duty exists. If person in special relationship does nothing they can be found liable. Owe duty even if don’t act. Has to do with nature of relationship. Have to make argument why relationship gives rise to a duty
b. Determinate Relationships (easier) - Restatement Third: Employer; innkeeper; school; common carrier; business or landowner who holds land open to public; landlord; custodian
i. New ones: parent-child – list not exclusive, states can add more

ii. Basically preexisting relationships ( P and D entered into some relationship that has bounds on it ahead of time
1. If in one of the categories, owe a duty to help them if they are injured, cannot claim nonfeasance

iii. Rocha – frat bros – could have the argument of determinate relationship

c. Indeterminate Relationships (harder) – Ad hoc relationships.

i. Farwell – companions in a social venture. 2 friends go out drinking together. 1 gets beaten up in bar fight and the friend puts him in the back of his car and leaves him there overnight where he dies. 
1. Engagement in mutual activity gave rise to the duty.
ii. HYPO: Pre-Employment Physical - D was a business and made P go through pre-employment physical but didn’t show the results to P. P argued that D should have known or did know of the disease that was found in P's physical and should have told him.

1. D Argued that it was pre-employment so no special relationship as employer but maybe ad hoc
iii. Indeterminate relationship duty cannot terminate unless the relationship terminates somehow
d. Podias v Mairs - Mairs, Swanson, and Newell (defendants), all 18 y/o, were drinking beer at a friend’s house. Mairs, drunker than the others, drove the three of them back to their school. On the way back, Mairs lost control of the car and hit a motorcycle driven by Podias. The car went off the road, and the three men huddled around the car. They saw Podias lying in the road, but no one called for help or assisted Podias. All three had cell phones, and called friends but not the police, b/c they did not want to get into trouble. The three men left the scene of the accident and drove away. After the men left, another car struck Podias in the road, and he died from the injuries from the two accidents.

i. Rule: To determine the existence of a duty, a court must balance notions of fairness, public policy, common sense, and morality
ii. Once Mairs hits Podias, duty arises. But case is about the other 2 who argue nonfeasance b/c they didn’t drive. 

1. To whom does the duty arise in the indeterminate relationship? Arises with whom you’re in the relationship with

a. i.e., Mairs and the passengers were in a relationship like Farwell but not w/ Podias. If Mairs hurt, the other two would have duty. 
iii. Court’s response to nonfeasance arguemnt: foreseeable risk of harm (like deer in road); harm could easily be prevented (they called everyone but police); Ds “far more” than innocent bystanders (convinced Mairs to leave); Ds “acquiesced in creating initial risk” (knew Mairs was drunk driving); Ds obligated not to prevent Mairs from acting (told him to leave and not mention their names); Orchestrated scheme to avoid detection (concert of action – scheme not to call 911?)

1. Not very strong argument looking at Cilley or Yania
a. Easy to rescue argument

2. Cant use special relationship b/c not in one with Podias

3. Cant really orchestrate a scheme not to call 911 either

iv. Shows out limits of nonfeasance application
Contracts, Promises, and Creation of Duty
I. Misfeasance in the Performance of a Contract and Liability for Physical Harm
I. Economic Loss Rule

a. No duty in tort law to prevent economic loss

i. Tort law focuses on personal injury or damage to property

1. Economic damages can be recovered but very different than economic loss

b. Exceptions: intentional interference with economic relations, fraud, etc.: recovery for pure economy loss in tort

c. HYPO: Yellow Pages: Company doesn’t get add in b/c yellow pages forgets. Company loses profits, tries to sue for negligence, cant recover b/c = pure economic loss
d. Affiliated (see below) – SMS lost profits but b/c of physical damage. SMS can sue b/c the injury/loss was derived from its property interest in the railcar.

i. Issues isn’t whether P has contract remedy but if there is tort liability.
1. This is decided under duty!

II. Affiliated FM v. LTK – Electrical problem caused a fire to break out on a Seattle Monorail car, while it was in motion. Passengers were transported to another car, but the monorail suffered extensive damage. 10 years prior, the City had contracted w/ SMS to maintain and exclusively operate the monorail system. Pursuant to the contract, SMS carried an insurance policy for fire provided by Affiliated FM. Also prior to the fire, the City contracted with LTK Consulting. LTK’s engineers were to examine the monorail system and to recommend and make repairs. AFM (in shoes of SMS) sues LTK under subrogation clause.
a. RULE: Under independent duty doctrine, an injury is remediable in tort if it can be traced back to a breach of a tort duty arising independently from the terms of a contract.

b. SMS/AFM not in contract with LTK, just the City. Misfeasance on part of LTK harmed SMS. Court says LTK owed a duty to SMS and the duty is independent of the contract. 

i. Duty arose from LTK recommending poor monorail design, risking the rail catching fire – misfeasance = duty

c. What was contracted for can change the scope of the duty. Owe duty of care for what you are doing under the K. In K cases courts often ask not only whether a duty exists, but also what is the scope of that duty. Have to look at K to see if duty extends.

i. Here, K brought the engineers to the job and did what was contracted. 

ii. Only change b/t regular tort case and K & tort case = scope of duty
d. there will be obligations on LTK under the contract, there are also duties and obligations under tort duty to damages as well. Engineers also have to follow professional standard. 

e. Generally, misfeasance = affirmative act = duty. Issue is b/c only acted b/c of contract.

i. Contract is relevant for defining duty from the contract which affects scope of the duty and gives professional standard.
ii. Court: Duty should still arise because this case involved safety risk of fire and engineers well placed to fix the problem and liability gives incentive to do the job right
1. SAFETY is significant interest

f. Many cases in which contracting parties create risks of physical harm look just like cases in which non-contracting parties create risks of physical harm
i. Only change: scope of the duty created
III. Affiliated  Overview

a. Duty arising out of affirmative actions taken by D (which happen to be pursuant to a contract).
i. It’s just like any situation in which 
D acts: general rule re misfeasance and duty
b. No need to talk about “independent duty”. Keep it simple. “The default presumption of a duty of reasonable care applies when the D 
has created a risk.”

c. If D forgot about the contract? Nonfeasance. 

II. Nonfeasance in the Performance of a Contract and Liability for Physical Harm
I. Langlois v Town of Proctor - Langlois owned a building in Proctor. Langlois was behind on her water bill payments, and the parties agreed that the town would shut off the water so Langlois would not incur any additional charges. Relying on this, Langlois also turned off the heat in the building. The town, failed to actually turn off the water, and the lack of heat in the building caused the pipes to freeze and burst, causing significant damage. Langlois brought a negligence suit against the town.

a. Rule: A plaintiff can rely on a breach of a contractual duty to establish a negligence claim to recover for physical damage to the plaintiff’s property
b.  A party who agrees to perform services it knows are for the protection of the counterparty’s person or property can be subject to liability for not using reasonable care in carrying out that undertaking, if injury results from the plaintiff’s reliance on the promised undertaking
i. Here, there was implied contract. Contract gives rise to the duty.

1. Promise ( reliance; harm suffered b/c of reliance

ii. Restatement Section 323: one who undertakes

1. Gratuitously or for consideration

2. To render services …for the protection of the 
other’s person or things

3. Subject to liability for failure to exercise reasonable care to perform undertaking if
a. failure increases risk of harm or
b. harm is suffered because of other’s reliance on the undertaking.
c. In nonfeasance, duty going to arise in nonfeasance if it increases the risk of such harm or harm is suffered b/c of reliance.
i. Met here b/c there was promise and reliance

II. HYPO

a. LTK forgets about the contract which requires them to check and fix problems. Fire 
starts. Did LTK owe a duty?

i. Promise + reliance = yes

III. Scope of Duty Based on Undertaking
I. Diaz v Phoenix Lubrication - Diaz took his car to Jiffy Lube, owned by Phoenix Lubrication, for an oil change. As part of the service, Jiffy Lube examined the vehicle’s fluids and checked each tire’s air pressure. Diaz did not ask Jiffy Lube to perform a thorough examination of the car’s tires. A few days later, Diaz was driving the car during a storm, lost control, and crashed. Diaz suffered severe injuries. It was later learned that the vehicle’s tires were significantly worn and played a large role in causing the accident. Plaintiffs alleged that Jiffy Lube was negligent in failing to examine the vehicle’s tires.
a. Holding: the relationship between the P and D was limited to performing an oil change and checking the air pressure of the tires. The contractual relationship between the parties did not extend to require D to thoroughly inspect the car’s tires.
i. The scope of Jiffy Lube’s contractual undertaking significantly influences the determination of whether a duty existed to inspect the tires. On this record Jiffy Lube did not undertake to inspect
b. Contract determines scope of duty. 

i. Jiffy Lube did not create the risk of harm. If they nicked the tire ( misfeasance and duty though. 

II. Here: contract can take out of nonfeasance under specific circumstances
IV. Duties to Third Parties Not in Privity of Contract
I. Winterbottom – Contract b/t Postmaster and D to repair coaches. Coach crashes, allegedly b/c not in good repair. Crash injures P (not in the contract). 

a. Court said 3rd party not in privity of K cannot recover, but courts have moved away from this.

b. Different from Diaz b/c P isn’t party to contract and different from AFM b/c P doesn’t have a property interest. 

II. Palka v Servicemaster (modern approach) - P was a nurse at Ellis Hospital which had contracted Servicemaster, D, to manage maintenance operations at the hospital. Before that, the hospital had done its own inspections. After D took over, the hospital left all such programs to D. D didn’t exercise reasonable care with respect to wall-mounted fans and one of them fell on P.

a. Held: 1) safety of such items as wall-mounted fans was within scope of the contract obligation; and 2) D was under a duty to P, a non-contracting part
b. Factors that support imposition of liability- Palka Factors: 

i. reasonably interconnected and anticipated relationships; 
ii. particularity of assumed responsibility under the contract and evidence adduced at trial; 
iii. displacement and substitution of a particular safety function designed to protect persons like this P; 
iv. and a set of reasonable expectations of all the parties
c.   D undertook to provide a service to the Hospital and did so negligently and its conduct in undertaking that particular service placed P in an unreasonably risky setting greater than that, had D never ventured into its servicing role at all
d. Compare to Strauss: NYC blackout b/c of ConEd’s negligence. Guy got injured in basement of apt building which is a common space, so the LL was in the K w/ ConEd not P. Court said he could not sue b/c he was 3rd party not in privity of K, despite having a contract for his apt upstairs with the same company.

i. When have 3rd party with utility Ks courts wont allow 3rd party to sue b/c of concern for too much liability
e. Key hour: “outsourcing” of safety function

i. Hospital outsourced the duty to third party (safety) 

III. Palka v. Restatement
a. Restatement: actor “who undertakes to render services he knows or should know reduce the risk of harm” to a third person has a duty if
i. Failure to exercise care increases the risk of harm beyond that which would have existed without the undertaking;

ii. Actor has undertaken to perform a duty owed by 
another to a third person; or

iii. Third person relies on the undertaking
b. Palka: 

i. Reasonably interconnected and anticipated relationships;

ii. 
Particularity of assumed responsibility

iii. Displacement and substitution of safety 
function

iv. 
Set of reasonable expectations
IV. Overview 

a. Economic Loss – only recover for physical injury

b. Misfeasance: if create risk of physical harm, duty likely to arise

i. Affiliated: even those not in privity. Court will examine effect on the contract.

c. Nonfeasance:

i. With Privity: modern trend is duty. Langlois. Scope of Duty: contract terms. Diaz.

ii. Without Privity: More uncertainty

1. Palka factors: “outsourcing” important

2. Restatement: increased risk/ undertaking/reliance
a. EX: Strauss (utility liability)

V. Promise or Action as Creating Duty
I. No contracts here. Not contractually based – focus on oral promise or action. 
a.  Scope of duty depends on what was promised!

i. (same issue as with duty created by contract)

II. Florence v Goldberg – Florence, a 6 y/o child, was accompanied to school by her mother for two weeks. During those two weeks, Florence’s mother saw crossing guards at intersections near the school. After noticing this protection, Florence’s mother allowed Florence to travel to school alone. On the day of Florence’s first unaccompanied trip, no crossing guard was present at the intersection near the school. A car struck Florence in the unattended intersection, causing her severe injuries. Florence and her mother brought a negligence claim against the city and the driver of the car (defendants)
a. Rule: A municipality has a duty to continue conduct that has gone forward to a point where inaction would likely cause an injury to a special class of persons for whom the municipality intends the conduct to benefit
b. Duty is a means of circumscribing liability ( Promissory estoppel substitutes contract
i. Promise + reliance creates special relationship

1. Must be detrimental reliance!

c.  Actions amounted to a promise that P relied on, and as a result of reliance child ended up in greater danger.
III. Kircher - P was kidnapped by D. 2 bystanders saw D force P into his car and tailed him until they lost him in traffic. They waved down an officer telling him what happened and he promised to call it in. The officer never even reported it. P was raped and beaten repeatedly. She ended up with severe and brutal injuries. P cannot recover.

a.  When a municipality voluntarily undertakes to act on behalf a citizen who detrimentally relies on an illusory promise of protection, we have permitted liability b/c by its conduct, the municipality has determined how its resources are to be allocated in respect to that circumstance and has created a special relationship.

i. Liability on this ground requires the municipality to be in direct contact with the claimant and requires justifiable reliance by the claimant upon the municipality's affirmative undertaking. Though the bystanders were in direct contact with the police, the P wasn’t so the direct contact requirement wasn’t fulfilled.

ii. Reliance also not met. The helpless and isolated P couldn’t even communicate with the police much less rely on any promise of protection. Although P's failure to rely can be directly attributed to her dire circumstances, this doesn’t, as the dissenters urge, provide justification for ignoring the reliance requirement
b. No detrimental reliance. No direct contact. No recovery. 
IV. HYPOS

a. 2 children in crosswalk: One like Florence, was going to school for 2 weeks and mom saw a guard. The next day, allowed kid 1 to go alone. It was kid 2’s first day. Mom automatically let him walk alone. Both get hit at intersection without guard. 

i. duty owed to one child over the other b/c first kid is kid from Florence but second kid, it was their first day so no reliance on guard being there.
b. Jefferson - A mom, seeing the crossing guards in the afternoon, assumes the school has undertaken to provide crossing safety before and after school, thus allows her child to walk to school unaccompanied the next morning. There are no guards and the child is struck in a crosswalk by a motorist. The school has never provided guards in the morning. Did it a) undertake to provide crossing safety and do it negligently? Or b) undertake to provide afternoon guards only?
i. Court took the narrower view that school assumed duty to give afternoon guards only
Protect from Actions of Third Parties 

Issue: Does D owe a duty to protect P from criminal conduct (or negligence) of a third party b/c of either D’s relationship to 

1) D’s relationship to P, or


2) D’s relationship to the third party

Carved out of special relationships b/c it involves protection from criminal attack and implications of finding a duty are large ( more specific duty rules

· Up to a judge’s discretion if duty exists

I. Defendant’s Relationship to Plaintiff
I. Iseberg v. Gross - Iseberg, Slavin, and Gross (defendant) were business partners. After a business deal fell through, Slavin informed Gross multiple times that he wanted to harm Iseberg. Slavin even mentioned to Gross that he wished to kill Iseberg. Gross failed to warn Iseberg of Slavin’s threats, and Slavin shot Iseberg 4 times, causing him serious injury. 

a. Rule: A person has no duty to protect another from criminal attack by a third person, absent a “special relationship” between the parties, characterized as a common carrier-passenger, innkeeper-guest, business-invitor-invitee, or voluntary custodian-protectee relationship.
i. This is nonfeasance so no duty to protect. Need exception. But court says no special relationship exists here so no duty.

b. Break out of nonfeasance requires special relationship.
c. Special relationship not enough: need 1) knowledge of danger or 2) reason to foresee danger

II. Special Relationships 

a. Common carrier – passenger

b. Innkeeper—Guest

c. Business—Invitee (including open to public)

d. Custodian—Protected Person

e. Employer—Employee

f. School—Student

g. Landlord—Tenant
i. can add new ones like indeterminate - relationships formed for specific purpose and for specific time – Farwell
III. Landlord/ Land Occupier Special Relationship
a. Posecai – P was shopping at a Sam's Club (defendant) during the daytime. While in the parking lot, also owned by Wal-Mart, a man robbed P of her jewelry after threatening her with a gun. Wal-Mart had not posted security guards in the parking lot. In the last six and a half years, three robberies took place on Sam's property, while eighty-three similar offenses took place on the same block. 

i. Rule: Under the balancing test approach, a court determines the duty owed by a defendant to a plaintiff to protect from third persons by balancing the foreseeability and gravity of harm against the burden imposed on the defendant to protect against the harm.
ii. Four basic Approaches
1. Imminent Specific Harm: no duty to protect visitors from third parties unless the landowner is aware of specific and imminent harm
a. Heavily favors landowners so most courts reject
2. Prior similar incidents: imposes a duty to protect when the plaintiff can establish evidence of previous similar crimes on or near the defendant’s land

3. Totality of circumstances: nature, condition and location of land, other circumstances bearing on foreseeability
a. takes into account all relevant factors that determine foreseeability. Critics of the totality of the circumstances test have noted that the rule imposes too broad a standard on landowners
4. Balancing (CA): measures the foreseeability and gravity of harm against burden of imposing duty on D

a. most fairly determines whether harm is truly foreseeable under certain circumstances
iii. If you impose a duty of care, the reasonable act will likely be increased securities but areas that have crime are also where businesses less likely to afford it but the store is in best positon to protect…
iv. Significant actual cause issue b/c if you provided extra security then P would have to be certain they wouldn’t be have been injured 

b. Brown v USA Taekwondo – 

i. Voluntary undertakes = duty of care
ii. Special relationship with either P or D then have duty to protect the victim
1. Relation with victim is about expectations, what they expect in protection

2. Relation with third party is about control, could D have controlled the conduct of the third party
iii. Rowland - even if special relationship, shows why court may not give duty
1. Rowland factors…consider ‘at a relatively broad level of factual generality,’ whether policy considerations justify limiting any resulting duty of protection
2. Factors: (1.) Foreseeability of harm to the P (2.) Degree of certainty that P suffered injury (3.) Closeness of connection between the D’s conduct and the injury suffered (4.) Moral blame attached to D’s conduct (5.) Policy of preventing future harm (6.) Extent of burden to D and consequences to the community of imposing a duty (7.) Availability, cost, and prevalence of insurance for the risk
IV. Businesses

a.  Just because you have a duty doesn’t you mean that you have liability
i. Still need to show breach and actual cause

ii. HYPO: Parking Lot Abduction

1. P had trouble proving that better lighting would have prevented her from being injured. Even with lighting, would be hard to prove that would assure better protection.
b. Ann M. - P, working in a store in a strip mall, was accosted by a man in her place of work, held at knife point, and raped. She sued the mall, claimed it should have had security guards. The court said foreseeability when analyzed to determine the existence or scope of a duty is a question of law to be decided by the court. The social costs of imposing a duty to landowners to hire private police are also not insignificant. 
i. We conclude that a high degree of foreseeability is required to find that the scope of a LL's duty of care includes the hiring of guards. Court held that the shopping mall wasn’t liable in that case for failing to have security.
ii. Balancing test isn’t always favorable to Ps b/c under this approach the D may have no duty to deal with even foreseeable harm
c. Gibson – foreseeability is a fact issue for the jury on the breach and causation elements; foreseeability is not a factor to be considered by courts when making determinations of duty. 

d. Restatement Third: judicial use of foreseeability in duty determinations occurs more frequently and aggressively in cases involving an affirmative duty than in other cases and that this tendency is even more pronounced in cases where the alleged duty involves protecting the P from third parties; especially the criminal acts of third persons. Opines that this approach constitutes an incursion on the role of the jury as factfinder.
V. School Setting

a. Marquay (student-teacher) - Ps are 3 female students who were sexually abused by staff members at the school. Alleged that several other school employees knew or should have known of the abuse
i. Rule: When the school officials know or should know of abuse or harassment by teachers/coaches, the officials seem to be in violation of their duty of care if they do nothing about the abuse
1. Generally, school owes duty to students on campus b/c they are in the custody of the school.

ii. P argues the reporting statute can be used to support liability. Statute requires “that any person having reason to suspect that a child has been abused or neglected shall repot the same to the state.” But statute does not provide for civil liability, and does not say, if not followed, P could bring lawsuit.
1. Usually when statutes don’t expressly says you can sue if X happens, hard to find right of private action. Could then try negligence per se. 

2. Courts generally not going to find this negligence per se, b/c do not have not to hold teachers liable for failing to make a phone call to report plus negligence per se is means for breach not duty. 

iii. Special Relationship b/t school and students: (a) compulsory character (have to go to school); (b) expectation of parents and students plus reliance; (c) Importance to society of the learning activity
1. Teachers

2. Principal and Superintendent

a. Don’t have day-to-day contact

b. Harder to prove negligence unless something directly reported to them

c. Relationship can be b/t individual defendants and P or with a third party.

i. Here, teacher-student relationship but also superintendent-teacher relationship 

iv. Not a general duty of care - a duty that arises out of special relationship which means there is a scope which also arises out of the relationship
1. Could be time and/or location of where incident happens = SCOPE

2. Key: Period when parental protection is compromised

v. Duty owed by most at school, but principal and administrators owed a duty to students b/c they oversee everyone and owe duty b/c of their relationship to the tortfeasors
b. Scope of Duty: is it owed off campus too

i. School not liable for what occurs off campus b/c when off campus they are back in care of parents, and this creates big comp fault issue against parents
ii. HYPO: teacher going to the movies and see a fellow teacher at the movie with a student. Could there be liability after? It’s possible. You would have obligation to warn and school has duty to do something about the warning. School failing to do something would then be negligence on campus and be a proximate cause for injury off campus

1. Off campus doesn’t preclude liability
iii. Mirand - one student threatened to kill another. The victim of the threat told teachers about it and tried to report it to security officers but couldn’t find one. a group of students attacked the kid with hammer and knives. 
1. "Schools are under a duty to adequately supervise the students in their charge and they will be liable for foreseeable injuries proximately relate to the absence of adequate supervision." 
2. schools liable for failing to protect one student from another

iv. Fazzolari - school's duty isn't based on ownership of property but on its relation to the student and that this duty exists apart from any general responsibility not unreasonably to expose people to a foreseeable risk of harm. 
1. The P was 15 y/o student and attacked by an assailant before school started after being dropped off by her mom at 6:50am. 
2. The school argued that whatever duty it owed to its students was limited to the school day. 
3. Court said testimony showed that custodians opened the doors before that time and that some teachers and students were present for other activities. A jury could conclude that a sensible school administration would take some precautions if not to provide supervision then at least to warn students and parents about its absence before a designated time.

v. Young – P was elementary student riding bike to parent-teacher after school meeting. While in crosswalk to get to school, he was hit by a car. A parked car obstructed the view of the crosswalk and oncoming cars. P sued school claiming the school should have informed the city of the dangerous parking condition, assigned a crossing guard, or provided flashing warning lights
1. No duty - School district lacked custody. School had adjourned for the day and Young released to his parents, injury occurred off-campus, P wasn’t injured while participating in school sponsored event

c. Duty owed to college students: No duty to protect from social risks.Courts refuse to impose duty. Exception when university is landowner and then duty is like landlord-tenant. May be some exceptions if college voluntarily assumes a duty. Campus security would be responsible for keeping people off campus who shouldn’t be there.

i. CA rule: Postsecondary schools do have a special relationship with students while they are engaged in activities that are part of the school’s 
curriculum or closely related to its delivery of educational services. But: Not to student behavior over which university has no significant control.

VI. Landlords and Tenants

a. Ward – Ward and Sommers were long-time neighbors in a 329-unit mixed income housing complex owned by defendant. For years, Sommers and Ward fought. Each tenant made numerous complaints to D about the other. Sommers stabbed Ward several times outside Ward’s apt. Sommers was arrested and charged with attempted murder. Ward sued defendants for her injuries and alleged the defendants failed to protect her from criminal assault.
i. Rule: a landlord owes no duty of care to protect a tenant from criminal attack by a third person unless the landlord provided security on the premises or was responsible for a physical defect that enhanced the risk of criminal attack to a tenant
ii. Duty limited to 2 areas:

1. LL created or is responsible for condition that enhances the risk or attack. Including: locks, windows, lighting, keys…

2. LL undertakes to provide security

3. Common areas
iii. Most courts: No general duty of reasonable care to protect tenants
b. Kline - P leased one of 585 apts in D's building. At that time there were many forms of protection against intrusion, including a doorman. 7 years later, no doorman and other protection had been withdrawn even though crimes against tenants in common hallways increased. 
i. Court held that the LL was under a duty to protect tenants against attacks by third persons. Court emphasized 
1. a) the control of LL over common areas and tenant's lack of power to control them or to protect themselves there; 
2. b) the special character of the modern multi-unit lease; and 
3. c) the notice of the LL that the tenants were being subjected to such crimes. 
ii. the applicable standard of care in providing protection for the tenant is that standard which this LL was employing when appellant moved in. The precise protections don’t need to be kept but the same relative degree of security had to be maintained
1. Contract and initial conditions established and circumscribed the duty

2. High water mark**

c. General rule (not Kline): Can reduce level of security with notice to tenants and not in breach of contract

II. Defendant's Relationship with Dangerous Persons
1. D is in special relation with P

2. D in special relation with third party (attacker)

I. Custodial Relationship (special relationship = control)
a. Dudley - convicted felon known for violent and vicious behavior. Psychologists warned that he was security threat and wasn't eligible to serve his term in a halfway house. He did so anyway through a private organization. He repeatedly violated the rules there, security was non existent, and he was free to leave without much control. One night he was unaccounted for and broke into a nearby apt, bound Davis, raped and strangled her to death.

i. Held: under the general rule one owes no duty to control the conduct of third parties for benefit of the P unless the D is in a special relationship with either P or third party. 
ii. The halfway house, upon receiving felon, became custodian in charge. D's duty ran not only to victims that might be identified in advance but to all those directly and foreseeably exposed to risk of bodily harm from D's negligence. P was within area of danger.
b. Two whom duty owed? 

i. Victims identified in advance and

ii. Those “directly and foreseeably exposed”

II. Landlord and Dangerous Tenant

a. Rosales - LL leases apt to man who fires his gun from the yard. LL doesn’t do anything. One stray bullet kills a 10 y/o girl who was in her own yard. 
i. court said where the lessor has control over a danger from the tenant, he is under duty of care, though he isn't liable if there is no control. In effect the LL is under a duty to third persons to do all that he legally can to get rid of the tenant

b. Strunk - held that a LL is under a duty to take reasonable precautions to protect others from injury by prospective tenant's admitted vicious dog
c. Prerequisites: knowledge and ability to control

i. Control LL has over tenant? Can evict

1. Actual cause issue when LL breaches his duty…

III. Parents Duty to Control their Children

a. Requirements: need not just child’s dangerous propensity, but also:

i. Knowledge of specific*, dangerous habit and

ii. Present opportunity and need to restrain the child to prevent imminently foreseeable harm

b. Overall, limited judicial intervention

i. Also an age limitation to what parents can do 

1. i.e., more control over a toddler than a teen

IV. Duty to Control Employees

a. “when the employment facilitates the employee’s causing harm to another.”

b. Employer must know or have reason to know that employee’s conduct would subject others to risk of harm: 
i. Negligent hiring, retention, supervision, training
V. Negligent Entrustment
a. Entrustment of chattel to incompetent person, with knowledge or reason to know of the incompetence.

b. Tarasoff - Tarasoff was a student at Berkeley, under the leadership defendant, Regents. She and Poddar, briefly shared a romantic interaction. After that, Tarasoff was unresponsive to Poddar’s advances and dated other men. This aggravated Poddar, and he went to see Dr. Moore, a psychologist employed at the university. Poddar confessed that he intended to kill Tarasoff. Moore diagnosed Poddar w/ a mental disorder and recommended he be involuntarily committed. Poddar was released after he appeared rational. Moore’s boss allegedly told him not to have any further involvement with the case. 
i. At no point did anyone warn Tarasoff or her parents of possible danger. Poddar killed Tarasoff. Her parents brought suit, alleging Ds were negligent in failing to warn them of the danger.

ii. Rule: When a therapist learns from his patient about intent to do harm to a third party, the therapist has a duty to take reasonable precautions given the circumstances to warn the potential victim of danger.
iii. Special Relationship: doctor-patient
1. special relationship of mental health professional with patients as one giving rise to duty of reasonable care to act for the protection of others
iv. Two Duties:

1. Professional standard - exercise reasonable degree of his skill as would professional in the same situation
a. Applied to determination of risk to Tarasoff

b. Use professional skills to see if it was real threat

c. Hard for P to prove here b/c professional opinion to differentiate real threats is subjective in a sense

2. RPP standard – applied to breach of duty to warn

a. Issue is if duty to warn, who are you supposed to warn?

i. Here, easy b/c specifically named Tarasoff

c. Special victim issue: Thompson (CA)
i. There the court refused to impose liability on a county which had released  dangerous criminal who was threatening to kill some unnamed child. When released on furlough, he killed a 5 y/o. 
1. The court suggested a possibility: in the instances where the released offender poses a predictable threat of harm to a named or readily identifiable victim a releasing agent may be liable for failure to warn such persons.
a. Readily identifiable: Specific group, not large amorphous
2. Since he never gave specifics besides he was going to harm a child, no liability. She was completely random victim in that sense. 

d. Brigance - Employees of Velvet Dove (defendant), a restaurant, served alcohol to Johnson. The employees knew that Johnson had driven but continued to serve him alcohol when he was visibly intoxicated. Johnson left in his car and caused an accident, which injured Brigance (plaintiff). Brigance brought a negligence claim against Velvet Dove, alleging that they were negligent in serving Johnson alcohol when he was visibly intoxicated.
i. Rule: One who sells intoxicating beverages for on premises consumption has a duty to exercise reasonable care not to sell liquor to a noticeably intoxicated person
ii. Rationale: vendors can easily appreciate the risk of serving alcohol to an intoxicated person, especially as patrons increasingly travel from bars by automobile. While the traditional common law rule of non-liability worked in the “horse and buggy” era, the rule is unsatisfactory as today’s cars become lethal weapons under the control of an intoxicated driver.

1. CL: serving alcohol not proximate cause and the people drinking at fault
2. New rule accords with the general rule that a defendant is negligent when permitting a person to use something, which is under the defendant’s control, if the defendant knows that the use could create an unreasonable risk of harm to others.
iii. Brigance Logic: Duty gets imposed b/c tavern owner serving drinks to someone inebriated and as result there are risks to others and the driver itself
e. HYPOS:

i. Velvet Redo: Driver Sues, Not the Passenger. 

1. Can’t bring suit under Brigance. The risk for the vendor is that the driver will injure a third party. Here, the driver injured himself. HUGE comparative fault issue. May be able to bring it but recovery will really be reduced.

2. Risk was created by both the driver and the vendor – joint tortfeasors in a but-for causation test. 

3. Classic duty call by courts: vendor wont owe a duty to the driver if they hurt themselves
ii. Social Hosts: Dinner Party - Invite friends for dinner. Obvious that one that drove over is drunk and you still give another glass of wine. They hit someone after they leave and their passenger sues you. Difference?

1. Brigance is for vendors not just giving it away.

2. Case law starting to hold people liable for social reasons but courts generally don’t like it, so statutes do it.

a. Silence by legislature does not indicate legislative intent (Brigance)

iii. CA Social Host: maintains an immunity for social hosts who merely furnish or give drinks away. But by statute, a person not licensed to sell alcohol who sells to an obviously intoxicated minor loses that immunity and can be liable in tort. Suppose a social host charges a fee to enter a party and payment of that fee entitles guests to drink the provided alcoholic beverages.
Protect from Infliction of Emotional Distress
I. Introduction
I. Categories of factual situations for NIED

a. Emotional distress from risk of physical harm but no physical harm – otherwise parasitic damage. Where Ps are at risk of physical injury

b. Emotional distress where third parties are at risk of physical injury and somebody nearby suffers emotional distress (bystander recovery)

c. Emotional distress independent of physical risk
II. Development of Duty where P is at Physical Risk 

I. Mitchell (starting point) - P was in street about to board railway car when D drove a team of horses at her. By time horses stopped the P found herself standing b/t the team although never touched. P suffered shock and miscarriage as result. 
a. NY Court of Appeals held 1) could be no recovery for fright alone and 2) as a corollary there could be no recovery for consequences of fright even physical consequences like miscarriage
II. Impact Rule: doesn’t require physical injury but need some impact (physically touch but not injure, nominal)
a. Impact causes the emotional distress

b. HYPO: Evacuating Horse: Horse runs at P, P very scared she will be trampled. Horse stops short but poops on her. The poop is the impact for which she can recover for NEID, even though emotional distress was from the running at her not the poop. 

III. Physical Manifestation: emotional distress leads to trauma or symptoms manifesting that distress.

a. Distress than manifestation

i. Examples: irritable bowels, migraines, unable to work, miscarriage

ii. Debatable injuries

b. must be some physical change in the person attributable to emotional distress
c. CA discarded both physical manifestation and impact rule
IV. Pure Emotional Distress Only
a. Stacy - Dense fog, small group of boats fished. Stacy owned and operated one, Marja. Marja's radar picked up signal from large freighter mile away on a collision course directly toward it. Stacy feared for his life and felt sick. He signaled the danger to the freighter which passed so close that Stacy could hear its engines and feel its wake. Shortly after out of Stacy's sight, it ran into another small fishing boat, killing its captain. Stacy sued the owner and operator of the freighter for negligent infliction of emotional distress.

i. Held: Under applicable maritime law a tort is committed by a D subjecting P to emotional harm within the zone of danger created by the conduct of the D. the zone of danger test allows recovery for Ps who are placed in immediate risk of physical harm by D's negligence conduct. Those within the zone of danger of physical impact can recover for fright and those outside it cannot.
b. Zone of Danger - allows recovery to P placed in immediate risk of physical harm created by D's negligence
i. Limits recovery to a boundary – logical cutting off point

III. Emotional Distress b/c of Injury to Others
I. Catron - Catron was driving his boat with his daughter’s friends in tow in tubes. The ropes connecting the tubes to the boat were 61 feet long. D was driving a jet ski on the lake directly toward Catron’s boat. The jet ski was about 75 yards from the boat when D turned away from the boat. In doing so, D ran into and killed one of the girls. Catron jumped into the water and swam to her, taking her back to the boat, but she was unresponsive. After the incident, Catron became depressed and was diagnosed with post-traumatic stress disorder.
a. Rule: To bring an action for NIED P must show either (1) that he or she is a reasonably foreseeable bystander victim based upon an intimate familial relationship with a seriously injured victim of the D’s negligence or (2) that the P was a “direct victim” of the D’s negligence b/c the P was within the zone of danger of the negligence in question.
1. Expansion to zone of danger is the intimate familial relationship

ii. plaintiff is in the zone of danger if the negligence put the plaintiff at an unreasonable risk of immediate bodily harm.
1. Here P testified that he didn’t have fear the skis would hit him or his boat but he just didn't know what D would do.
iii. P was 75 yards away. To recover as a bystander, must have familial relation which he didn’t, victim was kid’s friend.

II. Restatement Rule: A person who negligently causes serious bodily injury to a victim is liable for serious emotional harm caused thereby to a person who: (a) perceives the event contemporaneously, and (b) is a close family member of the person suffering the bodily injury 

a. Issue: “There are no necessary limits on the number of persons who might suffer emotional injury because of the negligent act.”

b. Solution: Zone of Danger Test: 

i. P must be within the zone of danger of physical impact

ii. Prerequisite: Fear for one’s own safety

1. If fear for self, can also recover for distress from fear for others

2. Other courts: apply zone of danger but P can only recover from distress to oneself not bystander recovery. 

iii. Rationale: Persons in the zone of danger are clearly foreseeable to the negligent actor insofar as they have been placed at an unreasonable risk of immediate bodily harm by the actor’s negligence
c. HYPO: Railroad Engineer: RR engineer where train comes upon car stuck on tracks and he's trying to stop in time and realizes he can’t and sees kids in the car and crashes into them. As long as he has some fear himself, he was in zone, he could recover for the injury to the bystander.

i. Other courts would say no, a reasonable person in a train wouldn’t fear for their injury and if so, could only recover for that fear not for the family in the car. 

III. Discarding Zone of Danger

a. Dillon - A mother and infant sister saw a car strike Erin Lee Dillion, a young child, as she crossed the road, killing her. The mom and sister sued the driver for NIED. Trial court granted D's motion for judgement on the mom's claim b/c she wasn’t in the zone of danger but denied the motion for the sister b/c she might have been ( REVERSED. This case  exposes the hopeless artificiality of the zone of danger rule.

i. A D might owe a duty to protect not only the injured person but those who might foreseeably suffer emotional harm b/c of the injury, so a court should take into account 3 factors in determining foreseeability

ii. Guidelines: (1) located near scene of accident; (2) direct emotional impact from sensory and contemporaneous observance of accident; (3) close relationship.

1. Rationale for discarding zone of danger limitations: The only reason for the zone-of-danger rule ‘lies in the fact that one within it will feel the danger of impact.’…[T]his does not ‘justify a wholesale rejection of the entire class of claims.

2. Doesn’t need to be a familial relationship – just a close one

b.  Thing v La Chusa -  CA Supreme Court held that Dillon's guidelines had left too much uncertainty and thus limited recovery to situations where P is present at the scene of the injury producing event at the time it occurs and is then aware that its causing injury or to be immediately aware of the incident at time it occurred.
i. NEW TEST (Bystander): (1) closely related; (2) Present at the scene of injury producing event at time it occurs and aware that it is causing injury; (3) serious emotional distress. 

1. Second requirement pulls back at Dillon so must BE at the scene ( close cases

c. Issues after Thing
i. Contemporaneous perception or aftermath

1. EX: Driver and Grocery removal by wife

a. Driver in driver seat and wife removing groceries from back seat then another car runs into wife and kills her. He didn’t see it, knew where wife was and saw vehicle coming but didn’t see wife. Court says good enough b/c present and aware injury occurring
ii. Duration of Event

1. EX: Swimming Pool and Electrocution

a. People that run to the scene and get there right after. Can they recover? Turns on whether injury producing event is still taking place.

b. Parent arrives immediately after kid falls into pool. Court says the drowning wasn’t instantaneous and injury could have been still ongoing - covered 
c. Parent on scene after child shocked and while people trying to revive him. Parents didn’t see electrical charge and not continuing over period of time – not covered

iii. What P must know about D’s actions: that the conduct is actually causing harm

1. EX: Scuba Diving Accident

a. Woman diving with brother and noticed he was having trouble breathing, regulator fell out of mouth, pronounced dead at surface. Turns out negligence on part of people who supplied the equipment but thought it was heart attack at time. 
i. Doesn’t fit b/c she wasn’t aware it was negligence causing the harm, even though she was there and saw it
iv. Close relationships

1. Parent, child, spouse, sibling - people living in a household. Unmarried cohabitants don’t meet requirement in CA but modified by statute. Possibility to have legal relationship if not married but will qualify here. 
IV. Emotional Distress Independent of Physical Risk
I. 2 traditional areas where recovery allowed:

a. Negligent death messages and

b. Negligent mishandling of corpses

II. Burgess – Child suffers permanent brain damage during birth. Delivering doctor was mom’s OBGYN (her doctor, not new). Mom new what was happening when C-section required. She knew when she was sedated for the C-section that followed that something was wrong with the child. Actions by 1) child (via guardian) and 2) mother for emotional distress
a. Held: Dillon doesn’t apply. CA recognizes two classes of emotional harm cases: in the first, the plaintiff is a bystander; in the second, the plaintiff is a direct victim.

b.  P who was in preexisting relationship with D is a direct victim, and the bystander rules are inapplicable to such a P.  – Direct Victim Test
c.   A direct victim's case is based on a breach of duty assumed by the D or imposed on the D as a matter of law, or that arises out of a relationship bt the two. D in an undertaking that creates a foreseeable risk of emotional distress from negligent performance
d. Restatement: activities, undertakings or relationships in which negligent conduct is especially likely to cause severe emotional harm
i. Both parties here understood that the physician owes a duty to the pregnant woman, not merely the fetus alone. If the mom were treated as a bystander, the physician would have an incentive to sedate her, so that she wouldn’t see or hear injury and thus would be defeated by the Dillon rule
III. Could be a contractual relationship

a. CA recognizes several classes of emotional harm:
i. Zone of Danger: P in danger

ii. Bystander: P’s emotional distress from see close family member injured

iii. Direct Victim*

1. Can include zone of danger

IV. Heiner - Ds tested the P for AIDS but Ds negligently and erroneously reported to P that she was infected with it. They then did a re-test and erroneously confirmed the diagnosis and recommended a specialist. In fact, P later discovered the diagnosis was wrong. She sued for NIED.

a. Held: The claimed negligent diagnosis never placed appellant or any other person in real physical peril since appellant was in fact HIV negative. We hold that Ohio doesn’t recognize a claim for negligent infliction of serious emotional distress where the distress is caused by the P's fear of a nonexistent physical peril.
i. CA does allow above action: Molien – misdiagnosis of venereal disease

V. Boyles - Boyles, 17, secretly videotaped his sexual intercourse with 19 y/o Kerr. The tape also included comments made by Boyles' friends. Boyles then showed the tape on several occasions to various friends. Kerr claimed NIED resulting from the tape, its showing, and the gossip that ensued. 

a. Held: TX wont recognize the released tape and commentary as generating a duty to create a cause of action for emotional distress. It is difficult to imagine how a set of rules could be developed and applied on a case-by-case basis to distinguish severe from non-severe emotional harm.
i. Might have a privacy claim

VI. For NIED go through all elements of the tort for negligence. D has to be negligent for P to recover for this. Rule for Dillon & Thing go to duty so deal with immediately. P NEEDS TO MEET EITHER ZONE OF DANGER, BYSTANDER OR DIRECT VICTIM TEST, THEN SHOW SEVERE DISTRESS. (MOST DO NOT REQUIRE THE MED EVIDENCE OR UNABLE TO COPE FROM CAMPER)
V. Loss of Consortium
I. Boucher – Boucher’s 18 y/o son admitted to D (med center) with severely injured right hand. Underwent surgery and lapsed into coma during the post-op recovery period. Remained in coma for 10 days before awakening severely brain damaged and quadriplegic needing care for rest of his life. Bouchers were present at hospital and observed son's condition both before and after he awoke from coma.

a. Utah doesn’t accept a cause of action that allows the parents of a tortiously injured adult child to recover for the loss of child's consortium.

i. The abolished spousal consortium and said that was a more intimate relationship so this wouldn’t be fair. 

b. Consortium: concept of consortium includes not only loss of support or services, it also embraces such elements as love, companionship, affection, society, sexual relations, solace and more.
i. With consortium claims, they recognize legal harm in a chronic ongoing sense of loss.
c. Types of Consortium:

i. Spouse recovery for spouse: generally allowed

1. CA allows married spouses and domestic partners

ii. Child recovery for parent : minors often allowed; maybe adult
1. NOT in CA

iii. Parent recovery for child: more doubtful
1. Not in California: sexual relations not involved; concern over double recovery
d. HAVE to PROVE loss of consortium

i. All other negligence elements apply:

1. Damage is emotional distress

a. Consortium is derivative cause of action = proof of damage issue

b. P’s recovery subject to contributory negligence of victim

VI. End of the Evolutionary Chain
I. Camper (General Duty Rule) - P was driving a cement truck. Taylor, 16, had been stopped at a stop sign but suddenly pulled out in front of P. The vehicles collided and Taylor was killed instantly. P exited his truck moments after the crash, walked around the front of his truck and viewed Taylor's body in the wreckage from a close range. P sued her estate, claiming negligent infliction of emotional distress, in the form of a post-traumatic stress syndrome
a. Rule: Negligent infliction of emotional distress claims should be analyzed under the general negligence approach, that is, no differently from any other negligence case
b. Limitations: 

i. Serious or severe emotional distress

ii. 
Where a reasonable person, normally constituted, would be unable to cope.

iii. 
Supported by medical or scientific proof.

II. HYPO: Toxic Exposure – Fear of Future Harm (CA Rule) 

a. Improper disposal in a landfill not designed for highly toxic wastes. Carcinogenic compounds leak into the Plaintiffs’ drinking water. No present physical injury.

i. To recover: P must show that he/she will develop cancer in the future on a “more likely 
than not” basis
ii. Unless: D acts with “oppression, fraud, malice” (i.e. willful and conscious disregard/reckless)

b. Eliminates most fear of cancer cases b/c hard to prove cancer to happen

i. Unless D in bad faith 

c. present physical injury ( use parasitic damages.
STRICT LIABILITY
Vicarious Liability
I. Respondeat Superior and Scope of Employment
I. Introduction

a. Vicarious liability = respondeat superior

b. Vicarious liability as a form of strict liability: “person or entity is held legally responsible for the fault-based torts of another.”
c. Distinguish from employer’s own negligence

i. If employer themselves negligence, sue them directly 

ii. i.e., can sue company if they negligently hire a man with 100 past DUIs

d. The phrase ‘scope of employment’ is, at best, indefinite.  It is nothing more than a convenient means of defining those tortious acts of the servant…for which the policy of law imposes liability on the master.

e. Prerequisite: employee has to commit a tort
i. Need to establish employee has liability first

f. About spreading the losses

II. Basic Principles – Scope of Employment
a. Riviello - D employed as cook at Pot Belly Pub, was talking to a customer and flipping an open knife. This accidentally struck the customer in the eye, causing loss of its use. The customer sued the bar owner. Owner liable.
i. Scope of Employment: The test has come to be whether the act was done while the servant was doing his master's work, no matter how irregularly or with what disregard of instructions.

1. Emphasized without regard for instructions b/c it was based on employee’s control. 
b. Fruit - Fruit, salesman, was attending a company sales convention where his employer required him to be. Employees encouraged to mix with out-of-state attendees. On first night, Fruit and others went for dinner and drinks about 5 miles from the convention. Next day, Fruit drove back to the restaurant, expecting out-of-state agents to be there but left when he found none there. It was 2 am when on his way back to the convention, Fruit skidded and struck Schreiner, whose legs were crushed. Schreiner sued Fruit and his employer.

1. The jury could find that when Fruit made his trip, he was at least motivated in part by his desire to meet with out-of-state agents
ii. Rule: The basis of respondeat superior has been correctly stated as the desire to include in the costs of operation inevitable losses to third persons incident to carrying on an enterprise, and thus distribute the burden among those benefitted by the enterprise.
c. Overarching theories for Scope of Employment
i. Control Theory – “puppet master” – Riviello
ii. Doing the master’s work, no matter how irregularly or with what disregard of instructions 

1. Acting in furtherance of employer’s interests (enterprise theory = prevailing rule).

iii. Losses “incident to carrying on an enterprise”

iv. Motive to serve employer not going to be heavily considered. More important about what employee did, whether his act was in furtherance of enterprise

III. Basic Principles – other doctrines w/ regard to Employment
a. Employment

i. Can be “employed” even if not paid.
1. i.e., volunteer; church goer
ii. 
Key is submission to the control of an “employer.”
b. Borrowed Servant Rule

i. Where one employer loans one of its employees to another and that employee negligently injures someone, which of the "employers" is liable?

ii. E1 has employee and lends him to E2. Employee under E2 and commits torts. Injury caused by lent employee. Whose scope of employment? E1 or E2? 
1. Doctrine says E1 is liable b/c contracted with employee but modern rule is who exercising control. So if E2 is telling him what to do, E2 liable. Both cannot be liable.
c. Captain of the Ship Doctrine (Ybarra)

i. Surgeon in surgery is captain of ship and liable for torts committed during surgery by nurse for example
IV. Going and Coming Rule

a. Hinman - Herman, an employee of defendant, was driving home from a job site when he collided with Hinman (plaintiff), causing Hinman injuries. Under the standard union contract governing Herman’s employment with D, Herman received compensation for his travel time and commuting expenses.

i. Rule: Under the “going and coming” rule, an employee going to or from work is considered outside the scope of employment, unless the trip involves an incidental benefit to the employer.
1. Benefit here: employer enlarges potential workforce and willing to pay for it.

2. Incidental benefit hinges on whether get paid for travel/expenses
b. Faul - court rejected P's argument that Hinman should be applied to a situation where a construction worker was required to work at a distant location and caused a car accident on the drive. 
i. One exception to the going and coming rule, the court said was when the commute involves some special hazard but distance alone isn't a special hazard. The dual purpose doctrine didn’t apply. 
ii. CA court restricts its Hinman holding to cases where the employer compensates the employee for both travel expenses and travel time. 
1. In this case, the employee wasn’t directly compensated for either
V. Dual Purpose Doctrine

a. In addition to commuting, employee performs a service for the employer
b. Gets out of “Coming and Going” if outside scope (if doing something that benefits employer)

i. Person was doing X that would otherwise be outside scope but at the same time doing Y which benefits employer 
ii. Direct benefit to employer!!
1. Incidental benefit much broader

c. Frolic - no longer within scope of employment (long time, far distance)
i. If a frolic (sometimes called “personal mission”), when does the employee exit from scope of employment? When does employee reenter?
ii. Re-entry:(a) Reasonable proximity to duties and (b) intent to act in furtherance of employer’s business.
d. Detour – still within scope (not too far nor too long)
i. EX: employee driving company car deviates from route to buy milk
VI. HYPOS

a. Postal Employee’s Lunch

i. Postal guy driving truck and takes it beyond authorized route to park with a view to eat lunch with unauthorized passenger and on way back hits someone

1. Frolic – lunch outside scope

2. Court: Dual purpose – guarding mail while eating

b. Off-Duty Police Officer

i. Officer was required by law to carry service revolver even at social gatherings and accidentally shot someone
1. Gov’t liable b/c required to carry the revolver, a benefit to the employer (maintaining order)
c. Drag Race

i. Guy in day off, goes to convenient store to get shelf measurements for his job, on way there gets into drag race and kills two people.

1. Part of reason for trip was to get to convenient store which was purpose for employer ( dual purpose keeps him in scope of employment
d. Are you in scope of employment if on cell phone?

i. If on it for work (client call or work email) yes!

VII. Organization

a. Look for incidental benefit or dual purpose

b. Then reentry – detour v. frolic

i. Employee testimony can screw it up

ii. Courts tend to find within scope b/c employers have insurance

VIII. Edgewater  - Gatzke worked for Walgreen (defendant) supervising the opening of a new restaurant. While supervising the restaurant, Gatzke stayed at a motel owned by P. Gatzke was on call 24 hours per day to manage other restaurants while at the motel, and considered the motel room his “office away from home.” Walgreen paid for all his living expenses and entertainment. After he and a coworker went to a restaurant and had a few drinks, Gatzke returned to motel room and smoked a cigarette while filling out an expense report for Walgreen. Gatzke’s cigarette started a fire in the room, causing serious damage to the motel.

a. Rule: Factors determining whether an employee’s negligent act occurs within the scope of employment include whether the employee’s conduct is in furtherance of the employer’s interests, whether the conduct is of the type the employee is authorized to perform, and whether the conduct occurs substantially within authorized time and space restrictions.
i. Smoking = minor deviation (happens at lots of jobs like going to bathroom)

ii. “24 hour a day man”

iii. Filling out paperwork for employer while smoking ( dual purpose

IX. Employer’s Liability for an Employee’s Intentional Torts
a.  General Rule: Intentional torts do not usually give rise to vicarious liability
b.  Montague – AMN (defendant) was a medical staffing company that hired medical personnel and assigned them to hospitals. AMN hired Drummond and assigned her to work at a medical facility. Montague (plaintiff) was also a medical assistant at the facility. Drummond and Montague got into an argument about stocking rooms at the facility. Subsequently, they also had a dispute about misplaced lab slips. No disputes were reported. Drummond poisoned Montague by putting carbolic acid in her water bottle. The acid was used at the facility for treating patients.
i. Rule: For purposes of establishing an employer’s vicarious liability for an employee’s intentional tort, the conduct of an employee falls within the scope of his or her employment if there is a causal nexus and the conduct either (1) is required by or incidental to the employee’s duties, or (2) it is reasonably foreseeable in light of the employer’s business. 
1. Here: no evidence it was incidental to employment (neither used the acid for contracted duties) and no evidence it was reasonably foreseeable (they never reported disputes)
c.  Test 1: For the employer to be liable for an intentional tort, the employee’s act must have a causal nexus to the employee’s work. The incident leading to the injury must be an:
i. Outgrowth of employment;
ii. Inherent in the working environment;
iii. Risk typical or broadly incidental to employer’s business;
iv. Generally foreseeable consequence of the activity
1. not so unusual or startling that it would be unfair to impose liability
d.   An injury arising out of work related dispute has a causal nexus, while an injury inflicted out of the employee’s personal malice, not engendered by the employment does not
e. HYPOS/Cases

i. Farhrendorff – counselor in group home made sexual advances to a resident; “inappropriate sexual contact or abuse of power in these situations, though infrequent, is a well-known hazard om this kind of enterprise and thus gives rise to vicarious liability.”

ii. Rodebush – nurse in a long-term care facility slapped an elder Alzheimer's patient. The jury could find that the act was one which is fairly and naturally incident to the business, and was done while the servant was engaged upon the master's business and arose from some impulse of emotion which naturally grew out of or was incident to the attempt to perform the master's business.
iii. Lisa M - an ultrasound technician employed by the D hospital committed a sexual battery on an unsuspecting 19 y/o pregnant patient. Rejecting vicarious liability, the court held that the act lacked sufficient causal nexus to the employee's job. The flaw in P's case for Hospital's respondeat superior liability isn’t so much that the employee's actions were personally motivated but tht those personal motivations weren't generated by or an outgrowth of workplace responsibilities, events or conditions.
iv. Mary M - Police officer at 2:30 stops woman driving home alone. Was in police uniform and had badge. He ordered her to get in front seat of car and told her payment for not arresting her and then raped her. Court said precise facts of assault need not be determined as long as assault is reasonably foreseeable. In scope.
II. Independent Contractors and Ostensible Agents
I. Intro

a. employment relationship does not always give rise to vicarious liability

b. General Rule: Hirer is not liable for the torts of an independent contractor
i. Test: Control over the details versus control 
over the end result
II. Mavrikidis – D, owner of the Clar Pine auto service center, hired the Petullo Brothers (defendant) to supply asphalt and concrete to Clar Pine for renovating the parking lot and service area. Petullo drove the company’s dump truck to Newark Asphalt where it was loaded with 11 tons of hot asphalt. Petullo was transporting the asphalt to Clar Pine when he drove through a red light and struck a vehicle driven by Mavrikidis. Petullo lost control and the dump truck struck a light pole, overturned, and spilled hot asphalt onto Mavrikidis’ car causing her to suffer severe burn injuries.
a. Rule: general rule that a company is not liable for the negligent acts of an independent contractor does not apply if the company exerts control over the equipment to be used, the manner or method of performing the work, or the direction of employees of the independent contractor
i. Here, Clar Pine merely hired Petullo and that’s it. They figured out details of result – cementing parking lot. 
III. Exceptions to Independent Contractor Doctrine
a.  So-called “non-delegable duties” (i.e., can’t be delegated by the employer)
i. Inherently dangerous activities

1. EX: crop-dusting
ii. Peculiar Risk
1. CA Supreme Court: Under the doctrine of peculiar risk, a person who hires an independent contractor to do inherently dangerous work can be held liable
iii. Statutory Duties
1. EX: safety precautions (having working airbags in the car)
b. Pusey - Greif Brothers hired Bator (defendant) as an armed security guard to protect its property. Other than telling Bator to periodically check the parking lot, Greif Brothers did not instruct Bator about the methods to protect its property. Some guards were armed and others not, D found out but never requested unarmed guards. Bator became involved in a confrontation with a trespasser, Pusey. Bator shot and killed Pusey, and Pusey’s mother brought a wrongful death and survival action against Bator and Greif Brothers.
i. Rule: employer is not liable for the torts of an independent contractor unless the nondelegable duty doctrine applies, which imposes a duty on the employer for inherently dangerous work that creates a peculiar risk of harm unless special precautions are taken.

1. CA - peculiar risk exception is so broad it basically swallows general rule
2. California has broadly defined peculiar risks: (1) struck by auto while eradicating traffic lines; (2) dump truck backing up during road construction; (3) falling while working on 10 foot high wall or 20-foot high bridge; (4) electrocution operating crane near wires; (5) cave-in of 14 foot trench
III. Other Forms of Vicarious Responsibility
I. Partnership

a.  Partnership isn't a separate entity in the way a corporation is - and both partners are personally liable. Each partner can be seen as a general agent for the other partner(s).
II. Joint Enterprise

a.   Courts have imposed liability upon all members of joint enterprises when persons outside the enterprise are injured. This is said to exist where there is 1) an agreement, express or implied, 2) a common purpose, 3) a community of interest and 4) an equal right of control.
i. Like partnership but for a single purpose

ii. Generally deals with vehicles (concert of action is for crimes)

b.    In some cases, courts have held that a social venture will qualify if all the elements are present. Under this view three friends sharing expenses, having a common purpose and equal right to control, might all be liable if one of them drives negligently on a fishing trip.

c.   When members of the enterprise itself are injured, the rule is different, and there is no imputation of negligence among the enterprisers themselves. Thus if A, B, and C are on a joint enterprise, and A drives negligently, causing injury to B, B will have a claim against A for his negligence but no claim against C based on imputation of A's fault to C
III. Concert of Action

a. Conspiracy-type situations

i. Close to joint enterprise: illegal/tortious enterprise
IV. Entrustment of a vehicle

a. Negligent entrustment. 
i. D may be liable for his own negligent entrustment of the car to one who is incompetent to drive. This isn't vicarious liability but requires proof that the entrustor-defendant knew or should have known of the entrustee's incompetence, and that the P's injury resulted from that incompetence.
b. Owner-consent statutes. 
i. Statutes of several states make the individual owner liable for negligence of the driver even in the case of pure bailment, provided that only the owner consented to the use of the car. This kind of statute may give rise to litigation over whether the D actually consented to the use of the car and if so whether the driver went beyond the consent
1. Murdza - A leased to B who consented to C's use but not the use by others; C permitted D to drive in violation of B's restriction. The court held that the restriction avoids B's liability but A as lessor cannot take advantage of B's restriction on use
V. Family Purpose Doctrine

a. Now dealt with by vehicle owner liability statute
i. the legal owner would be liable for its negligent use by a member of the family.
VI. Imputed Contributory Negligence: “Both Ways” Rule
a. EX: Servant is driving Master’s car and hits A

i. Servant negligent and so was A

b. Both Ways: If A sues Master, Servant’s negligence will be attributable to the Master

i. BUT: If Master sues A (who was also negligent), his servant’s negligence will still be imputed on him to limit recovery

c. All negligence by the employee will be attributed to the employer

i. Doesn’t matter if employer is the Plaintiff or Defendant

1. responsibility operates "both ways"

Common Law Strict Liability
I. History

I. Trespass = Direct. Writ used to get into court. Strict liability.

a. EX: injury during sword fight

II. Case = indirect. Log thrown/ left in road. Used to be no liability unless direct injury. But then were able to recover under indirect injury under Case. Fault was required for this.

III. Brown v Kendall - Shift to “fault” system: “plaintiff must come prepared with evidence to show either that the intention was unlawful, or that the defendant was in fault [i.e. negligent]”
a. First clear articulation of the shift from strict liability for direct, forcible harms to a fault-based liability
b. Pockets still exist after this case

II. Modern Strict Liability
I. Trespassing Animals
a. Largely cattle, sheep, horses and barnyard animals. 

b. NOT PETS

i. Restatement Third provides that an owner of livestock or other animals (other than dogs/cats) that intrude on another's land is subject to strict liability for physical harm caused by the intrusion
II. Animals with Dangerous Tendencies
a. Need to know or have reason to know

b.  Strict liability is imposed if and only if the owner knows or has reason to know of the animal's abnormally dangerous tendencies (i.e. attack w/o warning), and liability attaches only if the harm ensues from that dangerous tendency.
i. Can apply to any animal

III. Wild Animals
a. Lions, tigers, and bears, etc. 

b.   strict liability is usually imposed for injuries connected with the wild characteristics of the animal, so that the person in charge will be held liable in spite of all possible care 
IV. Rylands v Fletcher - Fletcher (plaintiff) operated several underground coal mines on land adjacent to land on which Rylands (defendant) had built a reservoir for the purpose of supplying water to his mill. Rylands employed engineers and contractors to build the reservoir. These employees learned that it was being built on top of abandoned underground coal mines. This fact was unknown by Rylands. After the reservoir was completed, it broke and flooded Fletcher’s coal mines. This caused damage to Fletcher’s property, and Fletcher brought suit against Rylands.
a. RULE: A person who disrupts the natural state of real property by lawfully bringing something onto his land that, if it escapes, is capable of doing harm, is strictly liable for any harm occurring as a natural consequence of the escape
i. Why not sue for negligence? Problem of showing D had reason to know

ii. Why not for trespass? Independent contractor issue

b. Court of Exchequer (maj.): No liability

i. No trespass/nuisance

ii. “would make [defendants] insurers against the consequence of a lawful act upon their own land when they had no reason to believe or suspect that any damage as likely to ensue.”

iii. Dissent: Liability b/c a right has been infringed; doesn’t matter if done unwittingly

c. Exchequer Chamber: “person who…brings on his land, and collects and keeps there anything likely to do mischief it if escapes, must keep it in at his peril…”
i. Rule: Liability for “one who lawfully brings on his land something which will naturally do mischief if it escapes out of his land” (breach)
ii. Defenses: act of God or escape due to P’s fault

iii. Examples: cattle: direct analogy to the water escaping here, privy: legal to have bathroom on property & water brought on, but human excrement escapes. (Not totally analogous), alkali works: noxious vapors escape from property.
d. House of Lords: Natural v. Non-Natural Use: (narrower than mischief)

i. If natural = no liability 
ii. if non-natural = strict liability. 
iii. Still requires something to brought onto the property which then escapes. 
1. Construction of reservoir deemed non-natural

iv. Possible natural uses? Mining (all affected land had shafts so reasonable to assume mining as natural use of the land)

e. Other ways of explaining outcome (P recovered strict liability):

i. Economics may have played factor to protect existing investment b/c coal mining area. Law favors resource exploitation. Non-reciprocal risks = D is imposing risk on P but P isn’t imposing one on D. 
V. Thomalen - a Marriott hotel hosted a Murder Mystery Weekend where actors staged murder mystery entertainments. One member of the group, attempting to perform a fire eating act, became engulfed in flames; another ran to the stage to help but knocked over a can of lighter fluid that ignited and caused burns to a guest close to the stage. The guest claimed Marriott was strictly liable under Rylands. 
a.  The court disagreed saying while Massachusetts has adopted Rylands strict liability, there was  no escape of a dangerous instrumentality from Marriott's property so the rule didn’t apply
b. Escape is necessary under Ryland
III. Nuisance
I. Land Use Disputes

a. Interference with the use and enjoyment of land

b. 5 parts of nuisance law:

i. (1) no fault required (2) substantial invasion (3) unreasonable invasion: balance of gravity of harm (not risk of harm) vs. utility of D’s conduct (4) coming to the nuisance (5) public nuisance

IV. Abnormally Dangerous Activities
I. Sullivan - 19y/o girl was struck and killed by a stump that had been blasted out of the ground by the D. The court affirmed a verdict for her estate, not on the basis of abnormal danger but on the ground that this was a trespass to person b/c the stump struck her on the fly. The court suggested that if the blasting had caused damage through concussion or shaking of the earth, no liability would be imposed. 

c.   Sullivan seeming to distinguish b/t 2 claims that seemed morally indistinguishable:

i. the injury from debris thrown by blaster and 
ii. injury from the same blast but occurring through the medium of vibrations in the ground. 
d.  In both cases, the D's act was the same and P's injury equally real
i. Direct injury ( basic CL strict liability

ii. Rule really doesn’t make sense b/c if debris hit a near home, no strict liability b/c indirect but still keeps strict liability for direct injury
II. “Slouching toward the Abnormal Danger” Concept – Exner - D's blasting shook P's house so violently that she was thrown from bed. The court affirmed jury verdict for her on ground that the case was one of strict liability. Attacking the false distinction of direct versus indirect harms, the court said in every practical sense there can be no difference b/t a blasting which projects rocks in such a way as to injure persons or property and a blasting which by creating a sudden vacuum, shatters buildings or knocks down people.
a. “perilous activity of storing large quantities of a dangerous explosive”
i. Rule: a.
When something is extremely dangerous you cannot control it, that is when you should have strict liability
b. Restatement (First) of Torts: Ultrahazardous Activities

i. Serious harm that cannot be eliminated with due care (Exner)

1. Means perilous

ii. Not a matter of common usage

1. Comes from natural v non-natural use

c. Need something very dangerous and not of common usage - Idea of bringing something on land and mischief if it escapes not there and shifts to natural test and perilous
III. Dyer v Maine – (R2d Test): A home owned by Dyer and her two sons (plaintiffs) was damaged when Maine Drilling & Blasting, Inc. (defendant) began blasting rock nearby in connection with a construction project to replace a bridge and access roads. Dyer filed suit against Maine Drilling
a. Rule: a defendant is strictly liable for inherently dangerous activities that cause injury to persons or damage to property
b. Restatement 2d Test Factors to determine whether an activity is abnormally dangerous: (balancing test)
i. Existence of high degree of risk of harm

ii. Likelihood that harm will be great

iii. Inability to eliminate the risk by reasonable care

iv. Activity not a matter of common usage

v. Inappropriateness of activity to place where it is carried out
vi. Value to community outweighs dangerous attributes
1. All factors don’t have to be met to impose liability*

V. Strict Liability by individual activity
I. Case law seems to find strict liability then if a new case has same category, applies it - not case by case basis like restatement implies… Categories are:
a. High Energy Activities

i. Blasting and explosives; rocket testing

b. Fireworks?
i. Generally no liability

c.  Poisons

i. Includes crop dusting – OR

d. Release of Hazardous Wasters

i. Including impounds of noxious/toxic substances

e. Lateral and subjacent support

VI. Prima Facie Case for Strict Liability
I. Elements

a. Duty = D acting affirmatively

b. Breach = to determine use Restatement 2d Factors

c. Actual Cause = “but for” test. 
d. Proximate Cause :

i. The Issue: Does proximate cause change because D is “strictly liable”? Is a proximate cause limitation inconsistent with strict liability?
e. Damage
II. Proximate Cause and Strict Liability

a. The wild animal rule: injuries “connected with the wild characteristics of the animal”

b. Restatement (Second) of Torts: Strict liability for harms “the possibility of which makes the activity abnormally dangerous”

c. Restatement (Third) of Torts: “strict liability is limited to those harms that result from the risks justifying strict liability.”
III. HYPOS

a. Minks: Mother minks kill babies when scared. Got scared from blasting & killed babies. Owner sued for strict liability b/c of blasting resulting in dead baby minks. No proximate cause. Risks of blasting don’t include the risk that mother minks will kill babies
b.  Rifle and Dynamite Truck: Company hauls dynamite, subject to strike so hire workers to drive during the strike. One of union guys shoots at the truck and explodes. Gas station damaged and sued owner of trucks. Court says intentional intervening cause that cut off liability.

c.  Yukon Theft Cover Up: Thieves went in to steal construction equipment and set off dynamite at 2 am to cover their actions. Damages buildings in 2-mile radius. Court held that b/c store held the dynamite it was liable and didn’t recognize setting off the explosives as intervening cause. The store had previous thefts so owners were on notice. 

d.   Stolen Dynamite: No prior thefts at store. Thieves steal dynamite. Store Reported dynamite stolen asap. Three weeks later and 100 miles away, people blow up someone's house, kill son and two others injured. Thieves nor victims had no connection to owners of stolen dynamite and so didn’t hold them liable b/c 3 weeks and 100 miles outside zone of danger.

VII. Defenses to Strict Liability
I. Contributory Negligence

a. Inapplicable

b. Theory: Can’t “mix and match” the D’s strict liability and the P’s negligence
II. Assumption of Risk: Applicable

III. Defenses in a Comparative Fault Jurisdiction

a. “comparative responsibility”

b. Restatement 3d section 24: No strict liability “if the person suffers physical or emotional harm as a result of making contact with or coming into proximity to the defendant's animal or abnormally dangerous activity for the purpose of securing some benefit from that contact or that proximity…”
i. Basically: if person claiming injury by making contact with animal or activity to get some benefit from it (involved in it) no strict liabilty - assumed risk
ii. If not, in comparative fault and reduces recovery by comparative fault
1. Depends on the statute
PRODUCTS LIABILITY
I. Introduction

a. Products liability deals with the liabilities of 
manufacturers and distributers of harm-causing products.

b.  Ds in products cases: manufacturers, wholesalers, and retailers in the regular business of selling the product
c. Major problem for courts: articulating a 
clear theory of products liability that has recognizable limits and is easily applied
i. Rapidly changing field

d. Rationale for it: Enterprise liability, if product causes injury, the people most likely to solve the problem and can are the manufacturer
II. History

a. Courts thought that products liability was related to a contractual undertaking to purchase the product.
i. Result: Privity bars negligence actions

1. EX: Boiler explodes at paper company and injured property next door. Court said property next door didn’t buy the boiler so no privity of contract.

b. Exceptions to the privity principle

i. MacPherson - Buick bought by P from retailer who bought from manufactuer. Buick bought tires from somewhere else. Tire going 8 miles an hour popped and P hurt. Brought negligent case against Buick. Cardozo put aside privity requirement, opened up negligence liability against manufacturers

1. Result: negligence liability

a. Could be difficult for Ps

c. Warranty Theory

i. Express Warranties: the privity limit still applies and the contract can set the warranty

1. Baxter v Ford (privity limit) – P bought from Ford dealer. Advertising was windshield was shatterproof but it did shatter and P lost use of eye. Brought suit claiming violation warranty (express warranty) and Ford said warranty is from contract and no contract b/c bought from dealer not manufactuer.
a. Holding: P could rely without privity b/c advertisement was directed at the purchaser in which he relied on it

ii. Implied Warranties: fit for a particular purpose of buyer; for goods of merchantable quality

1. Privity problem: disclaiming warranty in the contract
2. Henningsen v Bloomfield – P bought a Plymouth. Buys it for wife signs contract, 8.5-inch print saying no express nor implied warranties, but will fix for up to 30 days or 4k miles. She hits a wall and he brings suit.

a. Holding: don’t need privity for implied warranty clause and it is unconscionable to disclaim warranties

iii. Problem: warranty is contract based. And what about bystanders who are hit? Solution: Strict Liability in Tort
1. Greenman v Yuba Power - working w/ shopsmith & piece of wood flies out and hits P. The Shopsmith D is “strictly liable in tort when an article placed on the market proves to have a defect that causes injury”
a. “clears the air and facilitates analysis”
d. Determining when a product is defective

i. Restatement Section 402(a): “defective condition unreasonably dangerous to the user or consumer, or to his property.”
1. Unreasonable danger not intended to incorporate negligence

III. Scope of Liability for Defective Products

a. Moorman - P bought from D a steel grain storage tank for his plant. 10 years later, a crack developed on a steel plate on the tank. P sued on theories of strict tort liability, misrepresentation, negligent design, and express warranty.
i. Rule: Where only the defective product is damaged, economic losses caused by qualitative defects falling under the ambit of a purchaser's disappointed expectations cannot be recovered under strict liability theory
ii. gives dividing line b/t tort and contract and economic loss only recoverable in contract law
b. Economic Loss Rule: loss of profits, future wages etc, but here when you have economic loss for product and damages for inadequate value, cost of repair consequent loss of profits as a result of product that just doesn’t work right these cannot be recovered under strict liability
i. Economic loss: damages for inadequate value, costs of repair and replacement of the defective product, or consequent loss of profits - without any claim of personal injury or damage to other property.
c.  Tort suits are limited to defects “resulting in physical harm to the ultimate user or consumer or to his [other] property”
d. Four Situations
i. Defect causes personal injury to user or physical 
injury to other property of user: Strict Liability

ii. Product with defective workmanship or materials. Example: Headphones don’t work. Economic Loss Rule
iii. Physical harm to Plaintiff’s product which is a component of a larger product - is it an “integrated whole” or separate parts?

1. If separate part, treat injury of separate part as a tort

2. Ex: heater explodes destroying itself and refinery. No SL if “integrated whole.” If product incorporated into larger product so deemed one product and that one product is destroyed that is under K law (maj. rule)
iv. Physical Harm only to purchased product by “sudden and calamitous” event
1. Ex: Airplane Crash – sudden/calamitous ( tort

2. Split- Majority: contract, not tort if just harm to purchased product
Manufacturing Defects
I. Lee - Lee (plaintiff) was a waitress who received injuries when a Coca-Cola (defendant) bottle exploded while in her hand. There was no evidence that the bottle struck anything or underwent any extreme temperatures. Lee brought negligence, strict liability, and breach of warranty claims against Coca-Cola for her injuries.

a.  Rule: A plaintiff may recover, without proof of negligence or privity of contract, against a manufacturer or seller for injuries caused by a dangerously defective product, by submitting direct or circumstantial evidence that allows a jury to find that the product was unreasonably dangerous for its intended use, the defect existed when the product left defendant’s control, and that the defect was the proximate cause of the injuries.
i. Key: eliminating other possibilities over time
1. Expert showed 3 circumstances that could lead to defect and only one real cause could be the internal pressure
b. Manufacturing Defect: EX: look down line of 100 widgets, one is flawed - manufacturing defect
c. Lapse of Time before injury issue: Pyrex

i. Pyrex dish, it explodes after removal from oven. Court says not enough for manufacturing defect b/c P had Pyrex for a long time and more likely that its wearing out or P broke it in some way
d. Mixon - P was driving a car with 30k miles on it, suddenly found he couldn’t control it. The car went over an embankment. The brakes were checked afterward and no defect found. The wreckage was then disposed of before it occurred to anyone to check the steering. P then brought suit, claiming defective steering

i. could sue b/c cant prove defective when left manufacturer
ii. Hard to eliminate other possibilities or too long period of time
II. RST of Products Liability: manufacturing defect “when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.”

a. Under Negligence: jury might conclude product was defective but defect did not result from negligence
b. Under strict liability: a finding bottle was defective when put on market would result in a victory for P
III. Consumer Expectations Test: Dangerous to extent beyond that contemplated by ordinary consumer
IV. Defects in Food

a. Mexicali Rose (CA Rule) - Clark ordered enchilada at Mexicali Rose and swallowed a 1-inch chicken bone in the enchilada, sustaining a throat injury for which he sued. He claimed negligence, breach of implied warranty, and strict tort liability.

i. Held (Natural/Non-Natural distinction): If the injury producing substance is natural to the preparation to the food served, it can be said that it was reasonable expected by its very nature and the food cannot be determined unfit or defective. 
1. A P in such case has no cause of action in strict liability or implied warranty. The Ds owe no duty to provide a perfect enchilada but under this rule they may still be liable for negligence in preparing the food if proved
b. Jackson v Nestle - P allegedly broke a tooth on a hard pecan shell embedded in a chocolate-covered pecan caramel candy purchased in a sealed can and manufactured by D. 
i. Held (Consumer Expectation – Maj.): the foreign-natural doctrine is unsound and should be abandoned. Instead the consumer's reasonable expectation is the test of defectiveness under the Products Restatement: if a reasonable consumer would not expect the food product to contain that ingredient.
Design Defects
I. Leichtamer - Ps were backseat passengers in a Jeep that was being driven by a friend at an off-road recreation facility. During a run-through the course, the Jeep flipped over, killing the driver and severely injuring the Ps. One P was paralyzed. Ps brought a strict-liability claim against Jeep (defendants), arguing that although the driver’s negligence caused the accident, the defective design of the Jeep's roll bar enhanced the Ps’ injuries
a. Rule: A consumer injured by a product featuring an unreasonably dangerous design may bring a claim of strict liability against the manufacturer
II. Consumer Expectations Test - Product may be found defective in design if the plaintiff demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
a. Difficulties:

i. What if cause of injury complicated?

1. Soule – Woman driving, slight drizzle road damp, other car struck Ps left front wheel, collision bent car frame and tore loose bracket & wheel collapsed inward toward her and wheel comes through toe pad injuring her. Problem is having expectation in this kind of situation b/c an ordinary consumer of automobiles would not expect this
2. Where a product is in such “specialized use” that the general public is not familiar with its safety characteristics, a manufacturer may still be liable if “the safe performance of the product fell below the reasonable, widely shared minimum expectations of those who do use it
ii. what if new product or bystander injured, or a child?

b. Crashworthiness of vehicles ( manufacturers must take into account foreseeable misuse (i.e., car accidents)

i. idea that ordinary consumer has expectation car will protect them in event of misuse
c. Where the product is one of “common experience,” encountered generally in everyday life, the jury can rely on its own expectations of safety in applying the test
d. The consumer expectations test is not suitable in all cases. It is reserved for those cases where “the circumstances of the product's failure permit an inference that the product's design performed below the legitimate, commonly accepted minimum safety assumptions of its ordinary consumers.”
III. Elements of Products liability cause of action

a. Duty: putting product on the market to public

b. Product is defective under tests for defectiveness under strict products liability:
i. consumer expectation, risk utility, etc. 
c. Actual Cause

d. Proximate cause

e. Damage

IV. Knitz – D manufactured a die press. The press was typically activated with a button requiring two hands, to keep the operator’s hands outside of the danger area. D also sold an optional foot pedal that could activate the press instead of the two-hand button. Knitz was using the die press with the foot pedal, when she accidentally depressed the foot pedal while her hand was on the press. There was also an optional guard meant to pull hands back if using the foot press but it was not attached. The machine amputated two of her fingers, and Knitz brought a strict liability claim against D for her injuries.
a. Rule: A product design is defective, and strict liability applies, if the design is more dangerous than an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or if the benefits of the design do not outweigh the inherent risks of the design
b. Risk Utility Test
i. In determining whether the benefits of the design outweigh its risks, you should consider, among other things, 
1. the gravity of the danger posed by the design, 
2. the likelihood that the danger would cause damage, 
3. the mechanical and economic feasibility of a safer alternate design at the time of manufacture, 
a. and the adverse consequences to the product and the consumer that would result from an alternate design
V. Barker (CA Rule) - Barker was an inexperienced operator of a high-lift loader at a construction site. The loader was manufactured by D and leased to Barker’s employer. At the time he was using the loader, Barker was using the loader to lift timber 10-18 feet above the ground in a manner and on terrain for which the machine was not intended. The machine began to vibrate and coworkers began warning Barker of it falling. Barker jumped out of the loader and was injured when he failed to escape falling timber.
a. Rule: A product is defective in design if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or if, in light of all relevant factors, the benefits of the challenged design do not outweigh the risk of danger inherent in such design.

i. 2 part test:
1. Consumer expectation
2. Modified risk utility: shift burden of proof on D after P proves that product’s design proximately caused injury

a. Can use factors from Knitz but it shifts to D to prove

b. just give enough evidence the design caused the injury – more of actual cause

c.  Don’t need to get into alternatives. Want to show product design was but for cause of injury which is easy burden to meet
b.   Campbell - the P was 62 y/o woman injured when thrown from her seat while riding a city bus. She was sitting in forward facing seat. The seats immediately behind P had grab bars (if in those, she would have had something to hold onto). There was vertical bar in the aisle in front of P, but she couldn’t reach it. she sued manufacturer of the bus. 
i. Held, it can be fairly inferred that the bus's design caused the injury, thus she prevails under the second test in Barker
ii. CA Barker Rule, all P has to prove is that the design caused the injury and then D has to do weighing of risk v. utility with factors.
c.   Umpire Case: Wilson sport gives MLB umpire mask. Says new safer design and it will work well. Foul ball gets trapped between mask and gives Umpire concussions. Court lets him use consumer expectation test. Put umpire on stand & he testifies what he was told. Jury can find this meets test.

VI. CA uses both tests!

a. Can only use expectation test if there is an everyday expectation of the product otherwise, use risk-utility (Barker test)

VII. Genie - Genie (D) manufactured and sold the AWP-40S, a lightweight lift with a small platform that raised 40 feet into the air. Because the small base and the lift could potentially tip over, there were stabilizing outriggers. Signs on the AWP-40S warned against releasing any of the outriggers while the platform was raised. A church hired an electric company to work on the ceiling and allowed two employees to use the church's AWP-40S. They eventually released the outriggers and moved the lift while P was still fully elevated. It tipped over, and P was killed. 

a. Rule: A product manufacturer is not liable for a design defect unless a safer alternative design exists and the defect at issue rendered the product unreasonably dangerous
b. Genie Test for Design Defect: (1) safer alternative design, (2) risk outweigh utility
i. To recover on design-defect theory, P must show that

1. the product was defectively designed so as to render the product unreasonably dangerous,

2. there was a safer alternative, 

3. the product’s defect was a producing cause of the plaintiff’s injury

c.  Reasonable Alt. Design/Risk Utility Factors: A product is unreasonably dangerous if the risks of the design outweigh the design's utility, considering factors including 

i. (1) the utility of the product as weighed against the likelihood of injury from using it, 

ii. (2) the availability of substitute products that are not unsafe or unreasonably expensive, 

iii. (3) Safer alternative design

1. whether the manufacturer could eliminate the product's danger without impairing the product's usefulness or significantly increasing the price, 

iv. (4) the user's awareness of the product's danger or the existence of warnings and instructions, and 

v. (5) ordinary consumer expectations

d. Other Issues
i. must a P always prove an alternative design? Build prototype? 

1. almost never win without alternative design but experts are generally okay without prototype
ii. Economic and technological feasibility of the alternative design
1. Hard for a P to prove

2. Honda – P drowned trapped in her car b/c seatbelts locked. Sued for design defect. P's experts gave 3 alternatives seatbelt designs that Honda could have used: a) a timer on the seatbelt-release button; b) relocation of the release button to hip level as used in Toyota cars; c) use of two release buttons. Court held that this testimony was insufficient to prove RAD. The mere fact that Toyota used the design didn’t prove that it was safer or that it was economically feasible for Honda to adopt. The others gave no evidence of more safety for technological feasibility.
iii. Exception: “Manifestly unreasonable designs”
1. designs of some products are so manifestly unreasonable b/c of their negligible utility and high risk of danger that defectiveness could be found even without proof of an alternative. It uses the dangerous toy gun 
VIII. Drugs

a. RST 402A – comment K: Unavoidably unsafe products: unknowable risks. No design defect liability under consumer expectation test or design defect. Only failing to warn or negligence.

i. Rabies vaccine, a vaccine which not uncommonly leads to very serious and damaging consequences but which guards against a disease which invariably leads to a dreadful death. Thus, such a product is neither defective nor unreasonably dangerous
ii. California rule in Brown v. Superior Court (1988): No design defect for drugs. Only manufacturing defect, failure to warn, or negligence.

b.  Generally, cant have design defects for drugs even though they can all have bad side effects

i. Still have possibility of manufacturing defects, failure to warn or negligence 

IX. Overview 

a. Manufacturing defects = consumer expectation test

b. Design Defects

i. Consumer expectation

ii. Risk utility

iii. CA Barker – 2 parts ( consumer expectation and modified risk utility (burden shift to D)

iv. Reasonable Alt Design (TX) have to prove it is economically and technically feasible in specific product at hand
Information Defects (failure to warn)
I. Liriano - Liriano (plaintiff) lost his hand and forearm in an accident involving a meat grinder sold and manufactured by Hobart Corp. (defendant). Liriano’s employer had removed the grinder’s safety guard. There was no warning on the grinder about using it without the safety guard. Liriano sued Hobart for defective design and a failure to warn.
a. Rule: In a products-liability action, a manufacturer may be held liable under a failure-to-warn theory even if the product is dangerous in its very nature (obvious danger) if manufacturer has created safety precautions
b. Warning Functions: 1) to inform of risks, and 2) to inform of alternatives that would avoid the risks

i. Test for Failure to Warn: jury could find that there exist people who are employed as meat grinders who don’t know

1. Reasonable manufacture would inform

a. That it is feasible to reduce risk with safety guards

2. Warning is sufficiently ineffective

a. That such guards are made available with the grinders, and

3. There are enough such people

a. That the grinders should be used only with the guards

b. can also reasonably find the warning about guards inexpensive

ii. A reasonable manufacturer would inform that safety guards exist, and that grinder is meant to be used only with guards
c. Causation: Can we say but for the insufficient warning P would not have been injured?
i. Liriano – if P can prove had he been warned, he wouldn’t have operated the machine (courts shift burden to D to prove otherwise (causation)
ii. Heeding presumption - if there was adequate warning, presume the P would have read and heeded warning and rebuttable by D, doesn’t shift burden of proof 
II. Level of Detail Required

a. When it will be legally sufficient

b. Warnings must be:

i. Reasonably Clear (Carruth)

ii. Sufficient force and intensity to convey the nature and extent of the risks to a 
reasonable person
iii. When possible harm is severe, quite specific information may be required
c. Relation to negligence: stronger warning 

i. Strict liabilty on warning itself vs. reasonableness in conduct to warn

d. Carruth – Father installed fire detectors near ceiling junction. It came with a 7-pafe pamphlet that said that area isn’t the best. None of the statements were captioned by the words “warning, caution, or danger”, as were other cautionary statements. The statements were in a portion of the pamphlet that included numerous instructions and illustrations that together could be viewed as confusing at best. A colored and highly visible diagram purported to show effective smoke detector locations including the area immediately below a wall-ceiling junction.

i. Held: from the pamphlets format and print size and the seemingly sufficient diagram of the box, a fair-minded person could reasonably infer that a user would be induced only to scan the pamphlet and thereby not get from the pamphlet the information about dead-air space
ii. Context in which warning is presented matters

e. Questions

i. if P admits that he did not read any of the information ( cant recover

ii. if P admits that he already knew of 
the danger, although the warning was inadequate ( No actual cause b/c would've done same thing with warning b/c he knew of danger anyway
iii. If defect is obvious, does this prevent design defect case?

1. No, can still bring the case for failing to meet test for design defect
iv. Warnings cannot prevent design defect cases

1. EX: Warning on Garbage Truck that read: DANGER—DO NOT INSERT ANY OBJECT WHILE COMPACTION CHAMBER IS WORKING—KEEP HANDS AND FEET AWAY
a. Cant warn your way out

v. How could Hobart have a duty to warn about dangers of the grinder when Hobart had equipped it with a guard?

1. Making the guard removable can be a design defect; failing to warn the guard shouldn’t be removed = foreseeable misuse 
vi. Depending on who your users are, can have argument that if number of users speak a different language, it should be in that language too

III. Ultimate Users – when warning not needed

a. Learned Intermediaries (Warn the middle man, that’s sufficient)

i. Prescription Drugs

1. Just warn the doctor not the patient and doctor obligation to warn about drug
ii. Exceptions: If learned intermediary will not be in a position to reduce risks
1. Mass Inoculations for example (might no be a doctor administering it) 

b. Suppliers of Bulk Goods

i. Sell to retailer, they are to warn end users
1. EX: selling chemicals to a manufacturer to put in their products, that manufactuer should have warning on their end product

c. Sophisticated Users

i. Already know the product so don’t need the warning

Defenses

I. Comparative Fault and AOR
I. Bowling - Bowling was using a dump truck manufactured by D. The truck’s bed would not descend. Trying to fix the problem, Bowling crawled underneath the raised truck bed to reach the control lever on the pump valve assembly. Bowling moved the control lever, which caused the truck bed to fall down, killing him instantly.

a. Rule: Contributory negligence is not a defense in a products liability case
i. Rationale: products liability isn’t determined according to fault

ii. **MINORITY VIEW**

II. Majority Rule: Comparative Fault (CA rule)

a.  RST 3d: A plaintiff's recovery of damages for harm caused by a product defect may be reduced if the conduct of the plaintiff combines with the product defect to cause the harm and the plaintiff's conduct fails to conform to generally applicable rules establishing appropriate standards of care
b. BUT: ONE MODIFICATION: Negligence in failing to discover the defect
i. Most Courts: No reduction when P’s negligence is failing to discover or guard against the product’s defect
III. Assumption of Risk

a. Bowling – complete defense. Minority

b. Majority – apply comparative fault

c. HYPO: Dangerous shopping cart

i. Electronic cart at Safeway. P injured by the car.

ii. D1: Safeway – liable under negligence

iii. D2: Nest-Kart – liable under strict products liability 

iv. Rule: If comparing negligence and strict liability b/t Ds, also have to compare P negligence too
II. Misuse
I. Hughes - Hughes had a stove made by D. His propane tanks were empty, so he had them filled. When he lit the stove, one of the pilot lights didn’t ignite and he left it as such. Due to a buildup of propane from the unlit light, the stove exploded in P's mobile home.

a. Rule: Misuse is not an affirmative defense but a part of the burden of proof the P must establish that the product was unreasonably dangerous (defective) in a reasonably foreseeable use. 

i. P must show that P's use of the alleged defective product was reasonably foreseeable by the D within the knowledge reasonably attributable to the ordinary user may be made.

II. Unforeseeable Misuse

a. Precludes recovery for P

i. Product not defective if manufacturer cannot foresee any misuse - can’t change product or warn about it - no ability to deal with issue
b.  P’s burden: prove product used in a reasonably foreseeable way
c. Woods v ARE Accessories - a product manufacturer has no duty to design or warn against harm caused by an unforeseeable misuse of its product, and a product that causes harm as a result of unforeseeable misuse is not defective
III. Foreseeable Misuse

a. Consumers generally 

i. P’s personal characteristics have only slight relevance 

ii. More relevant if they are attributable to a large group of users/consumers

b. Effect of P’s foreseeable misuse on recovery:

i. Full recovery

1. The Bexiga argument: negligence of P “was the very eventuality the safety device was designed to guard against.” If so: No reduction
ii. Most courts: Comparative Fault

1. Many courts treat misuse as merely one form of comparative fault
Scope of Products Liability 

I. Who are appropriate Defendants?

a. The chain of distribution: Manufacturer, wholesaler, retailer
b. Lessors of personal property: if in business of supplying goods to lessees
c. Sellers of used goods? Cases are split. But difficult to show a used product is defective
d. Lessors of real property? No
e. Hybrid Transactions

i. Newmark - Newmark went to her salon. Her regular operator, Valante, recommended a perm and she accepted. During the treatment, she felt a burning more than once and Valante took steps to ease it. But her forehead blistered and she lost hair. A dermatologist said she had contact dermatitis resulting from the application of the perm solution.

1. Rule: Commercial enterprises soliciting the public for a product and its application (service) is subject to an implied warranty
ii. No strict liability for services

iii. Looks to essence of the relationship/nature of transaction

1. Essence is a product

2. Hair is cosmetic luxury as opposed to doctor/lawyer

a. “beautician is engaged in the commercial enterprise where the dentist is in a profession. The former caters to the public not for a need but for a luxury, including nonprofessional services and the application of products for which a charge is made”

II. Damages

a. Nominal, Compensatory, Punitive
b. Compensatory:

i. Medical

ii. 
Lost earnings capacity / wage loss

iii. 
Pain and suffering

iv. 
Any other specifically identifiable harm
c. Not attorney’s fees*

III. Wrongful Death and Survival Actions

a. HYPO: The Dying Plaintiff

i. CL: P dies, cause of action goes with them

ii. Now it wont prevent case from moving forward

b. Hypo: The Dying Defendant

i. Claim continues against D’s estate

c. CL rules concerning death of tortfeasor or injured person

d. Changed by Statute:

i. Survival actions: Compensation until time of death
1. damages are up to the point person dies. P&S for P who dies.

ii. Wrongful Death actions: spouse, child, other dependents of victim for loss of support
1. Who would have been supported by dead person
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