 I. INTRODUCTION AND THE ROLE OF FAULT
A. Introduction
· What is a tort?
· Tort: a “civil wrong”; focus on (1) identifying a “loss” and (2) who bears that loss
· Differentiates between compensable and non-compensable losses 
· Recoverable losses:
· (1) usually physical harm, but can include emotional harm 
· (2) more rarely: economic harm 
· e.g., defendant committed fraud and D lost money; defamation and injury to reputation (think Dominion Voting Systems) 
· Fault
· Rule for fault:  to meet the prima facie case (meeting all elements of a tort), P must allege facts showing fault in order to recover in tort for her injuries 
· Rationale: 
· If liability w/out fault → greatly expands legal system 
· Allows for personal responsibility 
· Case: Van Camp v. Mcafoos
· D = 3 year old who was riding a tricycle on the sidewalk and struck P’s rear w/out warning → P suffered injury to achilles tendon & had to get surgery 
· P’s theory: “invasion of her person is in itself a wrong”; thought she didn’t have to plead anything else 
· Court says no; not willing to recognize liability w/out fault for “innocent childish actions”
· P’s lawyer didn’t allege fault b/c D was too young 
· If P would have brought in facts that D was blindfolded and said “I’m gonna get you” → could show fault, P would be entitled to recovery 
· But since she didn’t allege facts that support finding of fault, no prima facie case → P loses 
· Hypo: Big Little Lies
· H becomes angry w/ wife W and  repeatedly hits her, breaks her jaw, and bruises her face  
· → W can allege facts that prove fault b/c husband got angry and started beating her 
· Hypo: The Tree and the Car
· D’s yard has a tree near the sidewalk. Tree looks healthy, but was actually rotten and blows over in a wind & strikes a passerby 
· → Prob no liability based on these facts; owner of tree must have been on notice (i.e. that some of his other trees had become rotten and then fell as well) 
· Hypo: The Veering Car
· Driver doesn’t remember accident
· →  doesn’t end the case, need to know if he was negligent or at fault for some other reason (e.g. intoxication) 
II. INTENTIONAL TORTS
A. Intent and Intentional Torts 
· 1) Battery: protects bodily autonomy 
· Elements:
· 1) harmful or offensive contact 
· 2) intent (purpose or knowledge) 
· 1) HARMFUL OR OFFENSIVE CONTACT: 
· Offensive: contact that offends a reasonable sense of personal dignity 
· Case: Snyder v. Turk 
· D performing complex surgery → became exasperated at P’s errors and grabbed her shoulder and pulled her face down to the surgical hole
· Contact = offensive; it’s offensive and degrading/humiliating b/c she’s a nurse and there’s a professional relationship 
· No direct proof of intent at the time, but circumstances (his frustration and accompanying words) allow jury to infer he had requisite intent
· Case: Cohen v. Smith
· P, for religious reasons, couldn’t be seen unclothed by a male that was not her husband → told her doctor this in preparation for her surgery 
· Male nurse was present and saw/touched her naked body → offensive contact to P (every individual has bodily autonomy even when receiving medical care) 
· Looking = insufficient, but touching her body = sufficient b/c offensive contact
· Even tho said she couldn’t be seen, we can infer she also wouldn’t want to be touched 
· Intent → turns on nurse’s knowledge / whether he knew of P’s wishes/religious beliefs beforehand 
· Harmful:  causes harm 
· Hypo: Electric Condenser 
· D playing w/ automobile condenser → harmful contact ensues b/c  P is shocked
· Intent → substantially certain that harmful contact will occur when playing w/ an automobile condenser 
· Other Requirements/Notes: 
· Must be a volitional act****
· Product of defendant’s will 
· Hypo: Frat party, where groups of guys pick up one guy and throw him into the pool, & he ends up injuring someone else
· No battery b/c if suing the guy thrown  b/c he was acting involuntarily & not on his own will 
· Doesn’t actually have to touch the other person
· Hypo: Meatball Switch; P’s can’t eat pork, D’s only serve pork meatballs after P’s communicated this to D’s and D’s wouldn’t provide other alternatives
· Offensive contact; even though not actually touching P, food comes into direct contact w/ P when he consumes it
· Intent: though P’s = especially susceptible, can take this into account b/c it was communicated → reasonably certain b/c D had knowledge 
· Connected to the Body 
· Hypo: Angry professor yells at student saying they’re stupid and made contact by spitting on student’s book 
· Book = connected to student & intent to offend → battery
· Touching the Body 
· Hypo: Tobacco smoke → yes battery; sufficient contact & intent 
· Invisible Touchings
· Hypo: Annoying song played by neighbor over & over again 
· No offensive contact b/c a battery is premised on physical contact; sound & light waves are NOT sufficient b/c the contact needs to be tactile/physical 
· Knowledge of Contact 
· Hypo: Prince kisses Sleeping Beauty 
· Yes battery; even tho she’s asleep, there’s both an offensive contact and intent 
· Extent of Personal Autonomy 
· Hypo: COVID & Standing 25 feet apart yelling “Don’t come near me” 
· Limit: can’t be unduly burdensome to avoid = contact → no battery 
· 2) INTENT: intent to cause a harmful or offensive contact (can mix & match) 
· Can be shown thru: 
· Purpose: deliberately trying to produce that consequence, OR
· Knowledge: consequence is substantially certain to result (essentially unavoidable; known for sure; established beyond doubt)
· Case: Garrett v. Dailey 
· Brian, 5 years old, moved chair as Ruth was sitting down
· There are two versions of the facts
·  Brian’s facts -- D moved the chair, and once he did that he realized she was going to sit there, he tried to move it back. Court determined that when Brian moved the chair he did not have any PURPOSE to affect the P, thus no intent.
· Since he was 5, he probably wasn’t able to make the connection to be substantially certain
· Trial court ERRED in that it only looked at purpose requirement and did not look at knowledge 
· To hold Brian liable, would have to have seen Ruth sit down or other facts to demonstrate knowledge
· Dual v. Single Intent (*SPLIT JRDX; slight majority = dual) 
· Dual intent: (a) intent to cause a contact, (b) a  harmful/offensive contact
· Harder for a plaintiff to prove b/c it becomes harder to hold a mentally disabled person liable since they are unable to appreciate the wrongfulness of their actions (and thus usually lack intent) 
· *CA follows dual intent*
· Case: White v. Muniz 
· D has dementia & struck caregiver on her jaw → P injured (harmful contact)
· Court adopts dual intent; since D couldn’t appreciate the offensiveness of her contact → no battery b/c she lacked the requisite intent 
· Single intent: intent to cause contact that turns out harmful/offensive
· Do not need to “appreciate the wrongfulness of the contact”; affords greater protection to plaintiff’s interest in bodily integrity
· Case: Wagner v. State
· P waiting in grocery line and was struck by a mentally disabled patient under state supervision 
· P argues for dual intent (which is unusual, b/c usually harder for P to prove dual) arguing that it was not a battery b/c under state statute, state can’t be liable if conduct arose out of battery 
· Utah: follows single intent; saying that dual intent is “practically unworkable”
· So, only intent to make contact that results in harmful/offensive contact is necessary
· B/c it was a battery, state immune from liability 
· Intent & Fault
· Hypo: Long Lost Uncle & Family Reunion → give uncle a hug and end up injuring his neck → uncle sues for battery
· Single intent: liable for battery b/c intent to contact that turned out harmful (since uncle was injured) 
· Dual intent: not liable b/c no intent for harmful/offensive contact
· Hypo: Man kisses woman, intending to flatter her 
· Single intent: liable for battery b/c contact &  turned out  offensive
· Dual intent: not liable b/c no intent for harmful/offensive contact
· Possible resolution (not used): if reasonable person finds contact offensive, then D has intent even if subjectively D didn’t intend offensive contact 
· But, would be turning a subjective test for intent into a partially objective one 
· Intent & Insanity
· General rule: treat the insane or mentally ill like any other plaintiff; if requisite intent → liable; reason why they have intent is irrelevant
· Insanity = not a defense, but like infancy it can make it more difficult to prove intent element 
· Juries can take into account these circumstantial factors of whether there was knowledge or purpose 
· EX: Polmatier v. Russ
· Son-in-law beats and kills father-in-law; D has intent, but intent caused by mental illness 
· D had purpose; brought gun & loaded it 
· Not criminally liable b/c deemed to be insane
· But,  civilly liable b/c he’s treated like anyone else 
· Hypo: Napoleon Bonaparte defends room from Duke of Wellington
· D thinks he’s Napoleon & nurse is Duke;  hits nurse & fractures her skull
· Intent (purpose) and harmful contact → yes battery (no defense of insanity) 
· Hypo: D unconscious while having an epileptic seizure & hits P
· Unconscious → nothing in your brain, so no intent
· But also no battery b/c not a volitional act 
· Doctrine of Transferred Intent
· Rationale:  person who has the requisite intent, which is a wrongful intent, may injure someone else.
· (1) Complete the same tort as the intent, but against a different person or thing than initially intended
· E.g. Baska case; boys hitting mom instead of each other
· (2) Use the intent to complete a different tort against 
· a) same person
· EX: Danny Devito swings and misses, has purpose (intent) to commit a battery, but instead commits an assault b/c no contact, just apprehension
· b) different person 
· (3) Only tort that intent cannot be transferred from is IIED 
· Case: Baska v. Scherzer
· 2 boys fighting each other, mother intervenes and gets hit
· Though boys didn’t hit their intended target (each other), can transfer intent to complete the battery against another
· If only one boy hit mother, he’s the only one liable b/c 2nd boy didn’t cause harmful contact 
· Other Notes/Considerations
· Age:
· Relevant in determining whether one had the capacity / experience to form the requisite intent. Can treat children by: 
· 1) applying the definition & treating as a question of fact 
· 2) using absolute age cutoff 
· e.g. Rule of 7s in some states, under 5 in others 
· Applying Definition of Intent
· Hypo: Football incident; D picks up football and hits plaintiff even though he’s never thrown the ball that far
· → no knowledge b/c it wasn’t substantially certain since he never threw that far, but had purpose to hit him → intent 
· Hypo: Brick thrown over building, D prays not to hit anyone 
· No purpose (prayed it wouldn’t hit anyone), but prob no intent b/c no knowledge (since it likely was not substantially certain that brick would hit someone) 
· But, can depend on street traffic, time of day, etc.
· Burden of Proof
· Civil: preponderance of the evidence; “more likely than not” 
· Parental Liability 
· Parents NOT automatically liable for children’s torts; liable if: 
· a) imputed by statute, or
· e.g. Cal. Civil Code: “any act of willful misconduct of a minor that results in injury or death...shall be imputed to the parent” up to $25,000
· b) parents themselves commit a tort 
· e.g. parent tells kid to throw rock; intent (if substantially certain that kid listens to father) and likely a harmful contact 
· Doctrine of Extended Liability 
· Rule: if elements of tort are present, D is liable even for unforeseen consequences (i.e., there’s extended liability) 
· EX: Hit someone, intending to cause harmful/offensive contact and you do, but unforeseeably cause paralysis 
· → D liable for everything (compare w/ negligence, where you’re generally limited to foreseeable consequences) 
· Damages for Intentional Torts
· 1) Nominal damages: valued at $1. This is the minimum recovery. No need for physical harm.
· If elements of a battery are present, but no physical harm, at a minimum entitled to $1 for nominal damages. 
· One of the distinguishing feature of intentional torts and negligent torts is that there is no such thing as nominal damages in negligent torts
· 2) Economic damages: these can be substantial.  Includes medical bills, lost wages.
· Intended to compensate for the harm that happened to you
· 3) Pain and Suffering and Emotional Distress -- Called non-economic damages
· Intended to compensate for the harm that happened to you
· 4) Punitive damages are possible. 
· Punish people for what they did.
· Not common generally
· 5) Parasitic Damages – emotional aspect to the physical harm that was caused. 
· Once the element for the tort are met, D is liable for all the consequences; some of those consequences can be emotional 
· Can only get for trespass to chattels
· Fault Continuum: “as probability that consequences will follow decrease and become less than substantial certainty, actor’s conduct loses character of intent, and becomes mere recklessness.”
· “As probably decreases further, and amounts only to a risk that the result will follow, it becomes ordinary negligence”
· Intent: purpose or knowledge (substantial certainty)
· Reckless, willful, or wanton: less than intent
· Unreasonableness on steroids; but still counts as a negligence cause of action 
· EX: Woman driving and goes thru green light, D plows thru and hits her (goes thru red light) → P sues for battery b/c D was in a road race w/ 3rd car
· Court says no knowledge; not substantially certain, but this is definitely reckless
· Negligence: acting unreasonably; not a mental state, but still a type of fault
· 2)  Assault: concerned w/ protecting mental state & peace of mind 
· Elements
· 1) intent (purpose or knowledge) and
· 2) apprehension of harmful or offensive contact 
· 1) INTENT
· Case: Cullison v. Medley 
· P said Ernest (father) kept putting his hands on his revolver, and it seemed like he was going to take it out 
· No one actually touched P, but he feared he was going  & was intimidated by all of them and their threats for him to leave Sandy alone
· Plaintiff suffered chest pain & psychological/emotional pain as a result of this incident and future incidents in which he saw Ernest again holding a revolver
· Lower court applied wrong tort (battery); we’re concerned w/ assault
· Intent? Problematic b/c words used were conditional & the apprehension wasn’t imminent, referred to further in the future 
· → court doesn’t buy this; he was grabbing at his gun in the restaurant, which satisfies intent and imminent apprehension
· 2) APPREHENSION OF HARMFUL OR OFFENSIVE CONTACT
· Apprehension
· Apprehension means you think it is going to happen
· Not touching, but is apprehension of touching
· Apprehension = anticipation of a harmful or offensive contact
· Picky Rules on Assault 
· (1) Traditional Rule: Mere words are not enough; words + action are needed
· Cullison:   D was slapping at his gun while in presence of P
· But, nowadays mere words can be enough 
· (2) Reasonable apprehension required 
· No  idiosyncratic reactions; take into account what the D knows 
· (3) Must be apprehension of an imminent battery
· Doesn’t have to be instantaneous, but w/out significant delay 
· (4) Not every battery includes an assault
· E.g. Sleeping Beauty: induced sleep → prince kisses her & wakes her 
· Could sue for battery, but no assault b/c there was no apprehension since she was unconscious/unaware
· EX: Kaufman
· A 260 pound football coach slammed a 144 pound 13 year old student to the ground to demonstrate proper tackling technique.
· Because the student “had no warning of an imminent forceful tackle” there was no claim for assault. 
· (5) Damages for Assault (traditionally can be quite high; minimum = nominal damages)
· Hypo: Looking for wine at a tavern, finds a tavern, strikes door w/ a hatchet, owner’s wife tells him to stop → tries to strike woman but misses
· Yes assault; apprehension & intent → awarded high damages
· (6) Words and Intent 
· Hypo: Disgusted student  & professor; student says “if it were not for your gray hairs, I would thrash you” 
· No assault; no apprehension based on these words 
· Hypo: Whip your ass, anytime, anywhere 
· No assault; no apprehension based on these words b/c just saying generally what you can do 
· (7) Apparent Ability 
· Hypo: The unloaded gun; D comes in w/ gun and says to hand over all of your money. P starts to get the money, but gun was never loaded
· Yes assault; purpose to cause apprehension (intent) and apprehension of a harmful or offensive contact (P anticipating the contact based on the gun being pointed at him)
· If you have an apparent ability to carry an assault, still an assault
· (8) Fear and Apprehension
· Hypo: Jason v. Danny Devito; Danny says to Jason “I’m gonna beat the crap outta you” and takes a punch and misses 
· Danny has never fought before, Jason isn’t scared since he’s much bigger 
· → doesn’t matter; still an assault b/c have to distinguish between fear and apprehension 
· Even tho he’s not scares, still an apprehension 
· 3) False Imprisonment: protects your right to move; autonomy in moving (also mental tranquility) 
· Elements (vary slightly according to jrdx, but know these four) 
· 1) intent (purpose or knowledge) 
· 2) actual confinement 
· 3) knowledge of confinement
· 4) confinement against the person’s will
· 1) INTENT
· Purpose, or knowledge that the consequence is substantially certain to occur
· 2) ACTUAL CONFINEMENT
· Case: McCann v. Wal-Mart Stores, Inc
· P’s kids = accused of shoplifting, staff stopped P and her kids from leaving, blocked their path, said they’re calling police 
· @ issue: actual confinement?
· Defense arguing they weren’t physically constrained; jury found enough evidence → awarded $20k in damages 
· Against their will? 
· Mother tried to show her ID, tried to prove they were the wrong family; D threatened to call police so P thought they had to stay around and wait 
· Lack of physical force = not dispositive; enough to induce a reasonable person to believe they’d be physically restrained if they sought to leave or that store claimed legal authority to confine 
· 3) KNOWLEDGE OF CONFINEMENT
· Exception: no knowledge, but injured during confinement 
· Hypo: Baby locked in a bank vault → baby not old enough to have knowledge, but was injured → satisfies this element 
· 4) CONFINEMENT AGAINST THE PERSON’S WILL
· E.g., if P consents to confinement → no false imprisonment 
· Fleshing Out Requirements for False Imprisonment 
· Hypo: detectives warning; “i’m thru questioning you now, but don’t leave the town”
· Yes FI; but if he said don’t leave the country, no FI b/c lots of room to roam
· Hypo: Student activists; dean says faculty will establish a new grading system where 90% end w/ a C → students torm the faculty meeting → security says can’t enter 
· No FI; not enough to exclude someone from a specific place 
· Hypo: LW paper; one student takes another’s paper and doesn’t give it back until 3 hours later
· Yes FI; Implicates duress of goods → P will want it back, by following them around you’re confined
· Hypo: Married couple next door who fight a lot; husband yells “help” and that he’s locked in; front door = covered by couch and there’s no other exit thru windows or other doors. Student walking by doesn’t save him 
· No FI; yes knowledge but student didn’t imprison him; no FI unless student had an obligation to release him 

· vs. captain on ship who had obligation to release passengers thru K
· Hypo: Barricaded door w/ nearby open window on 1st floor
· Prob not FI if there is a reasonable means of escape, depends on other facts
· Hypo: Lenient police office; take two men fighting in their car and leave them outside in a field
· Yes FI; purpose, confined in car, against their will 
· But 1 guy doesn’t remember the confinement; need some proof that he was aware at the time for knowledge of confinement element 
· Hypo: Resistant Shoplifting Suspect; man wrestles w/ police after being caught shoplifting 
· Shoplifter brings action for FI (and battery) 
· What happens if you’re wrong? → dilemma for shopkeepers, so establish defense of Shopkeeper’s Privilege
· 4) Trespass to Land: protects right to exclusive possession of real property 
· Elements
· 1) intent (purpose or knowledge) 
· 2) entry
· 1) INTENT
· Intent to enter that property  
· 2) ENTRY
· Notes/Considerations: 
· If it was just one step on to the property, it would probably just be nominal damages. 
· It could be an object that you throw on the property as it could interfere with exclusive possession just as much as a person could.
· Does not have to be person that enters the property could be an item 
· Can have trespass after entry occurs if you had permission to be on the property for a period of time & that time expires but you refuse to leave 
· If you unintentionally enter the property or cause something to enter the property, you have obligation to go get your item off that person’s property.
· If do not do this trespass begins. 
· But you have right to enter property to retrieve item. 
· Modern Ownership of Land
· Above the surface, but how far above?? Very murky 
· Used to be up to the heavens, but no more b/c of airplanes
· Below the surface
· Liquids that flow underground across property lines  (oil/water)
· Rule of Capture
· Fleshing Out Trespass to Land Requirements
· Hypo: Tipsy defendant rings doorbell of wrong house
· Intent needed = to enter that property; not “wrongful” intent to enter
· Hypo: “Singing in the Rain”
· Intent to enter the land? Gene Kelly goes & dances on stairs of neighbor, yes Trespass to Land 
· Hypo: Game of catch; ball lands on neighbor’s property 
· Not intentional; no trespass to land 
· Hypo: Forgotten cement base → caused death after it fell of tractor 
· Yes trespass to land; permission to have cement block on property had expired
· Also, transferred intent → harmful contact (battery) 
· Also, extended liability → once trespass to land established, liability continues 
· Hypo: Projection of “Pay Trump bribes here” on building
· Not a tangible entry; entry of odors, light, etc. are NOT sufficient for TtL, this would instead be more of a nuisance issue 
· 5) Conversion: protect against interference w/ a chattel (personal, not real, property)
· Elements
· 1) Intent to exercise substantial dominion over chattel
· 2) Exercise of substantial dominion over chattel
· 1) INTENT TO EXERCISE SUBSTANTIAL DOMINION OVER CHATTEL
· Intent = knowledge (substantial certainty) or purpose i
· What is a chattel?
· Case: School of Visual Arts
· Traditionally, a chattel is tangible personal property 
· So when it’s something electronic/virtual → harder to show loss of use or actual damage; plaintiff alleging depleted hard disk & draining processing power caused large volumes of porn & unsolicited emails
· 2) EXERCISE OF SUBSTANTIAL DOMINION OVER CHATTEL
· *Actual harm is NOT required
· Principle of Dominion by Controlling Access
· Hypo: Buyer gave his old keys to dealer → deal didn’t go through → dealer wouldn’t give the keys back 
· Converted the keys & also led to the conversion of the car because it’s rendered useless; can’t use the car w/out the keys 
· Three-Person Transfer
· Hypo: A’s prop is taken by B, who sells to C (who doesn’t know it wasn’t B’s, buys prop in good faith) 
· General Rule: C is liable, as is B
· Exception: C not liable when B gets title from A by fraud/trickery
· Rationale: B gets title (voidable -- B committed conversion). That title is sufficient to pass on to C as long as C is a bona fide purchaser (BFP)
· C wouldn’t be liable if bought in good faith b/c B got title to the prop
· BUT, if C knows about the fraud → then he’s a converter 
· 6) Trespass to Chattel: protect against interference w/ a chattel (personal, not real, property)
· Elements
· 1) intent to intermeddle 
· 2) Actual intermeddling 
· 1) INTENT TO INTERMEDDLE
· Intent = knowledge (substantial certainty) or purpose
· 2) ACTUAL INTERMEDDLING
· Actual Harm Required. Either: 
· 1) Damage/Harm  to the chattel, or 
· 2) Dispossession (loss of use, as a form of actual harm) 
· EX: Prof picks up your coffee cup (1) and then stomps on it (2) 
· (1) trespass to chattel → loss of use
· (2) conversion → exercised substantial dominion 
· Trespass to Chattels v. Conversion
· Matter of degree between TtC and Conversion (conversion = more severe) 
· Intermeddling (TtC) v. Substantial Dominion (Conversion)
· Factors, Restatement
· a) extent and duration of control
· b) defendant’s intent to assert a right to the property; 
· c) defendant’s good faith; 
· d) harm done; and
· e) expense/inconvenience caused  
· Hypo: D pets dog even though owner says no; no harm
· Intent (purpose) to pet but no “actual intermeddling” 
· No TtC (no actual harm) and no conversion (no substantial dominion) 
· Hypo: D leans against car. P says don’t do that.
· Prob  no tort; Intent (purpose) & actual intermeddling if results in loss of use 
· Hypo: D takes car for joyride w/ dog in it.
· Intent (purpose) and maybe substantial dominion or just actual intermeddling (loss of use) 
· Could be either TtC or Conversion
· Hypo: D angry at dog and kicks dog, then pushes car over cliff, causing serious damage or 
· At least TtC, and could be conversion for the car. 
· Unlikely for the dog unless he was seriously harmed
· Damages/Remedies
· Parasitic Damages: emotional distress “attaches” if elements of other tort or met 
· EX:  pet is euthanized accidentally @ vet’s office 
· So, conversion and then the emotional distress attaches to the tort 
· Conversion: value of property because it’s been converted or replevin (give it back) 
· Trespass to Chattels: loss of use damages (no nominal damages; actual damage = necessary)  
· P is entitled to the value of whatever the actual harm is 
· 7) Intentional Infliction of Emotional Distress (IIED): stand-alone emotional distress damages; can also recover for emotional distress thru parasitic damages 
· Elements 
· 1) intent or recklessness 
· 2) extreme and outrageous conduct
· 3) severe emotional distress
· 4) causation (assumed for now) 
· 1) INTENT OR RECKLESS
· SUtilize same Garrett v. Bailey definition of intent 
· Purpose or knowledge (substantial certainty) 
· NOTE: cannot used transferred intent for IIED
· 2) EXTREME AND OUTRAGEOUS CONDUCT
· *Very high threshold of conduct 
·  To determine whether conduct is extreme and outrageous courts often ask “whether the recitation of the facts to an average member of the community would arouse her resentment against the D so that she would exclaim Outrageous.”
· Case: Chanko v. American Broadcasting Companies, Inc
· P saw her late husband on docu series die in hospital after D recorded his last minutes while in the hospital w/out P’s knowledge 
· Court says not extreme or outrageous enough; this is a very high standard to meet 
· Court bends over backwards to disallow recovery for this tort 
· B/c it was a short series, his name was blurred out → does not meet the level of extreme and outrageous conduct that is required
· Case: GTE Southwest, Inc. v. Bruce
· Intent; purpose to bring about severe emotional distress; he harassed, intimidated, and humiliated his employees
· Severe emotional distress @ issue→ Ps need to prove this element 
· Extreme & outrageous: severity / frequency / repetition of his conduct is sufficient for this element 
· Also, abuse of power; using managerial position to instill fear in employees b/c he’s in control 
· Vulnerability of a particular person = marker of this conduct if D plays on vulnerabilities 
· Important Factors for Extreme and Outrageous Conduct:
· (1) Abuse of power in relationships (or vulnerability) 
· (2) Repetition 
· Insult Rule: insults are not enough 
· Exception: Common Carriers and Innkeepers (e.g. bus companies, airlines) 
· Have higher obligations to passengers, so insults are sufficient 
· 3) SEVERE EMOTIONAL DISTRESS
· Conduct itself helps a lot in proving this element 
· 1) Was medical help sought? Would a juror look at the conduct and think the emotional distress would have 
· 4) CAUSATION
· * assumed*
· Third Party IIED 
· Special Requirements: 
· (1) Presence
· Exceptions
· a) Terrorism; 
· Case: Roth v. Islamic Republic of Iran
· Ps = third parties b/c bombing killed their daughter; reckless disregard 
· Ps were not initial targets of extreme or outrageous conduct 
· b) Molestation; 
· c)  Immediate Aftermath;  
· Coming to the scene immediately after 
· d) Sensory & Contemporaneous awareness  
· You know it is going on at that time but are just not there
· (2) Immediate family member (parent, child, sibling, spouse)
· Testing the Special Requirements for Third Party IIED
· Hypo: D beats father, child comes home and sees father being beater 
· Intent (yes, reckless), conduct (yes, extreme and outrageous), severe emotional distress (yes) 
· And meets special requirements b/c was in the presence & is an immediate family member
· Hypo: D knows P lives w/ father; hears P say “bye dad & I’ll be right back”. P leaves. D beats up father. P returns 
· No. She was not present. 
· One Argument is that we can expand the presence requirement – you don’t have to be there when it happens, but the immediate aftermath will work.
· Hypo: Molested child. Parents not there. 
· Presence not there, but this has been developed into an exception for parents to bypass presence requirement 
· Hypo: Bible = family heirloom that was destroyed 
· Tort = conversion, can recover emotional distress thru parasitic damages 
B. Defenses to Intentional Torts
· Introduction
· Fundamental Basics
· 1)  Do not usually change elements of prima facie case; separate facts to justify the torts even though prima facie case is met 
· Analytically: do prima facie case first, then turn to any privileges 
· 2) Burden of proof
· Prima facie case = plaintiff
· Defenses / privileges = defendant 
· 3) 3 types of privileges 
· a) response to misconduct of P; 
· b) consent; 
· c) policy-based
· 1) Self-Defense: in response to misconduct of P
· Contours of Self-Defense
· (1) Can a person defend himself? YES
· (2) When? UNDER IMMINENT THREAT OF PHYSICAL FORCE
· Case: Grimes v. Saban
· Plaintiff testimony: after she deleted the post said that she doesn’t care and that “we’re done”
· Then, D used both of her hands and shoved P into an open door frame
· When P put her hands on D’s throat / chest to push her away, D started punching her & hit her in the face 5+ times
· Defendant testimony:  P  “advanced toward” D and got within inches of her face & continued to yell 
· As D pushed her away, P grabbed D by the throat → physical altercation began & D punched her many times 
· Force must be reasonable & proportional 
· A person is not justified in using physical force if she was the initial aggressor, except if she withdraws from encounter and effectively tells other person that it is her intent to stop, but the other person continues or threatens use of physical force
· Have to analyze sequentially bc ability to use self-defense can come and go. 
· 3) How much force can be used? REASONABLE/PROPORTIONAL  AMOUNT
· 4) What facts determine whether self-defense is allowed? DEADLY/NONDEADLY, HOW BIG/SMALL IS THE OTHER PERSON, ETC.
· 5) How do we determine what is reasonable? COMPARE
· 6) When can deadly force be used? WHEN MET W/ DEADLY FORCE
· 7) Is retaliation reasonable? QUID-PRO-QUO; CAN RETALIATE IN THAT MOMENT BUT NOT ONCE THE THREAT SUBSIDES
· 8) Force in response to insults/provocation? GENERALLY, NO
· 9) Must you retreat?  NO, NOT IN YOUR HOME
· 10) Other ways than using force to defend: ASSAULT, IMPRISONMENT
· 11) What if you’re wrong? MISTAKE
· Can claim self-defense if that person “reasonably believes” the other is about to inflict offensive or harmful contact 
· If you hit the wrong person, not liable unless “realized or should have realized that his act creates an unreasonable risk of causing such harm”
· Overall, as long as under the circumstances the force you used was reasonable, no liability.
· Hypo: Fight in a bar; instigator says “I’m gonna get you” and then leaves → D hits policemen instead of instigator 
· In battery, intent is transferred even if target wasn’t hit
· But, in self-defense, if mistake was reasonable, it’s allowed as a defense (but wouldn’t be allowed in battery) 
· 2) Defense of Others: in response to misconduct of P
· Same General Principles as Self-Defense
· Hypo: Same bar fight above; 3rd party grabs the guy who’s rightfully defending himself (mistake, b/c 3rd party thought the guy defending himself was the instigator)
· *Split jurisdictions as to mistake in defense of others*
· Some courts say no b/c you’re inserting yourself into something that doesn’t involve you
· Other courts say ok, b/c similar to self-defense mistake
· 3) Defense of Real Property:  in response to misconduct of P
· Defense of Prop v. Self-Defense
· Life > Property
· Can threaten use of force that you’re not actually allowed to use
· Case: Brown v. Martinez
· P broke into D’s garden to steal watermelons
· D looked @ where boys were, and shot in the opposite direction intending to create an apprehension (assault), but not intending to make contact (battery) 
· b/c D didn’t know P was still on the side he shot, D ended up injuring P 
· Under Katko, can’t use deadly force, but here he had “privileged intent” to create apprehension & scare off boys
· Court lets P recover because can’t use deadly force to protect property (applying Katko) 
· Allow transferred intent b/c they are both species of fault 
· Restatement (Second) of Torts 67 – D may be privileged to put the P in apprehension of a harmful or offensive bodily contact even though the contact itself would not be privilege
· What happens if the intent being used is a privileged intent? Should you still be allowed to transfer the intent in this instance?
· EX: Brown 
· One argument is there should be no liability because the doctrine of transferred intent should not be used since the point of it is to punish those who have wrongful intent. 
· Other argument is that we should still use the doctrine of transferred intent. 
· Can inflict harm/force in defense of property only if you are met w/ threat of imminent force
· Restatement Rule re: Devices: “A possessor of land cannot do indirectly and by a mechanical device that which, were he present, he could not do immediately and in person”
· Case: Katko v. Briney
· Owners set up shotgun trap, no trespass signs, and boarded up windows  in response to series of housebreaking events 
· D entered, but owners were not even home 
· Trap went off and blew P’s tibia
· “An owner of premises is prohibited from willfully or intentionally injuring a trespasser by means of force that either takes life or inflicts GBI”
· Would prob be different if owners were home & it was at 2 am, but since owners were not home → cannot use force
· By itself, CANNOT use deadly force just in defense of prop
· Summary
· 1) Warning if feasible 
· 2) Reasonable force: start gently 
· 3) But, trespasser has no right to resist
· Privilege can turn into the privilege of self-defense 
· 4) Force to recapture real property? Courts split 
· 4) Defense of Personal Property: in response to misconduct of P
· Recapture of Chattels (Common Law)
· 1) Merchant can recapture a stolen chattel 
· 2) But must be in “hot pursuit” and use reasonable force
· 3) Otherwise: privilege ends and must call police
· Then, can only recover without using force
· 4) If merchant is wrong using force to retake chattel → no privilege 
· Case: Gortarez v. Smitty’s Super Value,
· Under CL,  no privilege b/c Gortarez didn’t actually have the chattel → Restatement responds w/ Merchant’s Privilege 
· D begins to search Hernandez (based on reasonable belief) → w/out telling Hernandez what he was looking for → search was outside store → held Gortarez after he yelled → after Gortarez told them he left the item in the store → held until checkout boy confirmed 
· Unreasonable detention; held Gortarez in chokehold even after said he that he  left item in store 
· → excessive; a jury could find that the privilege is no longer valid at this point 
· Merchant’s Privilege  (in response to Common Law Recapture of Chattels) 
· Restatement: “One who reasonably believes that another has tortuously taken a chattel upon his premises, or has failed to make cash payment for a chattel purchased or services rendered there, is privileged, without arresting the other, to detain him on the premises for the time necessary for a reasonable investigation of the facts”
· Requires: 
· Reasonable Belief 
· Detain on the premises (not really) for reasonable investigation 
· Able to use reasonable force.
·  If escalates, can bring up the amount of force through self-defense.
· Restatement only allows on the premises. 
· Note: Not really accurate in practice; can go after someone if you had a reasonable belief that someone stole 
· Privilege still applies even if you are wrong about them having the chattel 
· 5) Discipline: in response to misconduct of P
· Parents
· Force & confinement; can be used within limits 
· But: concern about intruding on parental rights
· Others
· E.g. teachers and school bus drivers
· More limited than parents
· Hypo: NYC School bus, children on last day of school = very energetic & start banging/damaging windows 
· 6) Consent
· Consent Issues
· Apparent consent: rely on reasonable appearance 
· Look to the circumstances to show consent 
· Hypo: Austin & Berwyn 
· A kissed B, claiming consent, but then to everyone’s surprise, B’s neck broke after snap in her vertebra
· Surrounding facts matter; e.g. candlelit dinner w/ opera music v. being told it was a formal business dinner 
· “No” means “no”
· Extent: unexpected consequences (inverse of extended liability) 
· If consent to touching → consent to all the consequences of the touching
· Can be seen as negating harmful intent; but still must be treated as a privilege
· Breaking Consent into 3 Parts
· 1) Entering the Consent: Means and Capacity to Consent
· Relationships and Capacity to Consent
· Jailors; 
· Case: Robins v. Harris
· Jailor and inmate engage in sexual contact
· B/c of power relationship, RObins had general lack of autonomy as an inmate
· B/c defense of consent wasn’t allowed in criminal context, should also be disallowed here in civil context (wanting to be consistent in policy)
· Employers/employees; 
· Minors; 
· Incapable Adults;
· Temporarily Incapable Adults (Drunkenness) 
· Statutes intended to protect a class 
· How to Consent: orally,  thru action, or in writing
· EX:  immigrant coming from abroad, says she has all her immunizations, but ppl say she still needs to get another → lifts her arm and gets the shot 
· To be able to give consent, must understand the nature and characteristics of the act, as well as its consequences 
· Implied Consent (emergency context) 
· Hypo: Get in car accident → you’re unconscious → doctor operates on you → wake up, don’t like something they did 
· In this instance, there is implied consent; if person was unconscious and couldn’t give consent in an emergency, the law then assumes consent 
· 2) Scope of Consent
· A. Geographical Limits 
· Case: Kaplan v. Mamelak
· Doctor operated on the wrong disks in patient’s back → patient sued for medical malpractice & battery 
· Yes there was a battery, but consent? 
· No; the part that was operated on outside the scope of consent & want to protect individual bodily autonomy 
· Hypo: The fighting Milams; consent to fight/broken knuckles
· But, one starts biting → outside scope of consent (barbaric) 
· Hypo: Doc operates, wants to operate again to fix previous operation
· “Can of worms” → how much leeway do you give to doctors to correct/fix issues from first operation?
· B. Conditional Limits
· Hypo:  Patient needed blood transfusion, only wanted family-donated blood, but instead was infused w/ other blood and ended up getting HIV as a result
· Consent was conditional; patient’s bodily autonomy needs to be respected so this was outside scope of consent 
· C. Temporal Limits 
· EX: Farmer consented to snow fence for term of lease, but after lease expired, consent no longer existed 
· 3) Effectiveness of Consent (Vitiating Consent)
· A. Fraud, Misrepresentation, Coercion
· Case: Doe v. Johnson
· Doe suing for battery after consensual sexual contact, but was infected w/ HIV as a result 
· Consent:  need enough information about the nature, characteristics, and consequences of that act 
· D is only one able to give this information (would be different if P could easily find this out) 
· Based on nondisclosure of a material fact → P didn’t have the necessary info to give consent 
· Hypo: 1 person consents to sex after the other says they don’t have herpes, when in fact they do 
· Fraud; P doesn’t understand the nature, characteristics, and consequences of this act → consent is invalid 
· B. Incapacity
· E.g. children, aging adults 
· C. Statute Disallows Consent 
· E.g. child labor laws 
· D. Revocation
· Consent can be revoked at any times 
· E. Consent to a Criminal Act
· Majority: Consent to a crimes does not bar tort suit 
· EX: Prize fighting w/out permit: can bring battery claim & defense of consent will not hold up bc cannot consent to crime. Consent is invalid. But RST says no, you can consent
· Restatement: Consent is effective to bar suit
· 7) Necessity: policy-based
·  Public Necessity
· Based on reasonable belief about what’s necessary to promote public interest 
· *Complete privilege
· Case: Sirocco v. Geary 
· In an attempt to prevent spread of fire, P’s real and personal prop was destroyed when D blew it all up
· →  Ps bring action for conversion & TtL, saying they could have gone inside and gotten their personal items
· Public interest trumping private interest (judgment call); 
· As long as it was reasonably believed to be necessary to promote public interest 
· Even if house was going to be burned anyway, still needs to serve purpose of stopping spread of the fire 
· Or, even if fire was never going to get to house, still a privilege b/c it’s based on a reasonable belief 
· The Ps cannot recover for the value of the goods which they might have saved; they were as much subject to the necessities of the occasion as the building 
· EX: Put a down payment on the house and the house is severely damaged. Robbers were in the house and neighbors called police. Police caught the guys but used tear gas and other things to capture them. Sue the police. They say public necessity
· Homeowner should be compensated for the damage.
· The test is apparent necessity if they were able to use other lesser force ways then would lose public necessity. 
· Court not applying the takings clause; Sirocco is controlling b.c takings clause doesn’t extend to police destruction or seizure of property, even if done to benefit the public
· Takings clause adopted by very few states (not CA)
· Hypo: Drug house owners 
· Police home in, who should be liable? 
· Private Necessity 
· Intruder is privileged to what they need, and subject to payment afterward
· Allow recovery because do not want unjust enrichment 
· *Incomplete privilege; still must pay for whatever damages your act caused
· Start w/ Tort (prima facie case) → then raise defense
· Case: Ploof v. Putnam 
·  P moors his boat to D’s dock after a storm hits, D’s servant unmoors boat, causing damage
· P sues for TtC, but was D within right to defend his prop (since P trespassed)? 
· → P asserts privilege of private necessity to his trespass b/c of the storm 
· Ultimately, necessity trumps defense of prop → court finds for P
· Consistent w/ Vincent & Surocco
· Case: Vincent v. Lake Eerie Transportation Co.
· Steamboat Reynolds = being unloaded by Ds on P’s dock → large storm emerges, so Ds’ boat causes damage to P’s dock 
· Ds deliberately tied boat to dock to avoid damage to boat
· Ds raise privilege of private necessity
· Court says yes, they’re allowed to save their own boat at the expense of damage to the dock, BUT must be held liable for the injury (NOT the tort) to the dock
· What if boat wasn’t saved?
· Privilege isn’t wholly based on unjust enrichment; privilege is still there even if boat wasn’t saved & just pay damages
· So, here trespass is excused, but must pay for physical damages 
III. NEGLIGENCE
A. The Prima Facie Case
· Introduction
· Negligence: second type of fault (besides intentional torts)
· Not, for the most part, defined by specific, forbidden actions; standard more broad
· Can include doing nothing in some instances
· Based on imposition of risks on others that result in injury; risk needed = an unreasonable risk 
· Elements
· 1) Duty: obligation to use care 
· Limited duty owed (e.g. trespasses on your land) 
· No duty owed (e.g. see someone on street on the ground) 
· 2) Breach of Duty: failure to use reasonable care
· Often referred to as “negligence” 
· 3) Actual Cause: party is negligent but doesn’t cause injury 
· 4) Proximate (legal) Cause: putting limits on liability 
· Opposite of extended liability in intentional torts
· 5) Damage: actual damage needed 
· 1)  Duty: The “Reasonable and Prudent Person” Standard
· Standard: Reasonable Care Under the Circumstances
· Standard of Care: D is held to the standard of care that would be exercised by a reasonable person under the same or similar circumstances as the D was in at the time of the alleged negligence 
· Standard NEVER changes, but amount of care  CAN VARY depending on risk
· All about the level of risk (probability of harm)
· The higher the risk, the amount of reasonable care increases proportionally 
· e.g. being handed baby vs. being handed tort book
· Case: Stewart v. Motts
· D pours gasoline in carburetor → car backfired → caused an explosion that resulted in P suffering severe burns 
· P proposed jury instructions saying there should be a higher standard of care b/c D was dealing w/ dangerous instrument
· Court says no; there is only 1 standard of care (the RPP standard) b/c RPP uses ordinary/reasonable care to protect safety of himself & others
· More on the RPP Test
·  1) Is the RPP test a subjective or an objective test? 
· Objective test; based on reasonableness (which differs greatly from subj.  intent) 
· 2) If no risk → RPP doesn’t have to do anything 
· 3) Jury evaluation of RPP 
· Compare D’s actions to a RPP → if didn’t exercise reasonable care, then D breached duty of care & acted negligently 
· 4) Contributory Negligence 
· @ Common Law: if a P was contributorily negligent, that negligence was a complete defense and P automatically lost
· Modern Rule: comparative fault; compare fault of P to D
· Circumstances in Which the RPP Acts
· Internal: e.g. strength, weakness, etc. 
· Case:  Shepherd v. Gardner Wholesale, Inc.
· P suffered from cataracts → impaired vision; RPP takes on physical condition and b/c can’t see well, walk w/ more care
· B/c of risks that exist to them, need to exercise more care
· Otherwise, would be unfair b/c holding them to something they’re incapable of meeting (but, standard doesn’t change)
· External: weather, traffic, etc. 
· Case: Posas v. Horton
· Pedestrian jaywalks, P quickly brakes to avoid hitting her, but D unable to slow down, rams into P
· Sudden emergency instructions: sudden, unexpected occurrence
· Not really necessary b/c still operating under  RPP standard in face of emergency
· Court says prejudicial to P to give these instructions b/c emergency was created thru D’s own peril since she was driving too closely to P and couldn’t stop in time
· b/c emergency created by D’s negligence → can’t then be used to absolve oneself from liability 
· Emergency Doctrine 
· a) affects ability to gather information (less time) 
· b) affects ability to evaluate information  (less time) 
· → broader range of what’s reasonable b/c they don’t have as much time to deliberate 
· How to Incorporate the Following Circumstances? 

· Hypo: Country Road, special knowledge of the road 
· Use what you got; this will be incorporated into the RPP (just like 20/20 vision won’t be expected in Shepherd) 
· Hypo: Paint thinner → actor didn’t know it could catch on fire → house lights on fire. How do we evaluate this? 
· Give the RPP minimum knowledge, even tho the actor didn’t have this knowledge, it’s common sense that it could light on fire 
· Hypo: D’s tire blows out as he passes P → injures P. D says “I didn’t know anything about worn tires b/c my partner takes care of this”
· Yes, a RPP might know what a good tire looks like and that a car needs to be maintained 
· Hard to draw the line
· Hypo: D = experienced tractor driver 
· Give expert knowledge to the RPP; same as the Country Road hypo → if you got it, use it 
· Hypo: Drunk Driver
· Here, we hold them to a RPP standard of a sober driver; we do not take into account the actions of a “drunk RPP driver”
· Hypo: Drunk driver who drives well 
· Still don’t factor in intoxication; we’re looking at the conduct, and since they’re driving well → no negligence 
· Case: Creasy v. Rusk
· D has Alzheimer’s; how would RPP w/ Alzheimer’s act? 
· Someone w/ Alzheimer’s doesn’t have capacity to gather and evaluate information, as an RPP would
· Individuals = hello to same standard as someone that’s not mentally impaired 
· Seems unfair b/c we take into account physical impairments, but not mental
· But, we do so for policy reasons (e.g. allocate losses between 2 innocent parties to the one who caused the loss) → seems inconsistent w/ Van Camp since we need fault 
· More likely  for admin problems in courts/juries
· Holding: majority rule; we take away the mental impairment and instill the RPP w/ ability to reason 
· Vs. in intentional torts, might not be able to form the requisite intent
· Rule for Children: Age, intelligence, maturity, training, and experience all get factored into child standard of care
· Rationale: children just don’t have the same level and experience, so can’t hold them to the adult standard 
· Often times don’t know what the risk involved (e.g. Prof’s son jumping in front of car when he was young) 
· Exceptions to Child Standard
· Adult Activities/Inherently Dangerous Activities (usually applies only to motorized vehicles)  
· Case: Stevens v. Veenstra
· D = 14 years old who is taking a driver’s ed course to obtain license → crashes into P
· Not going to give child minimum knowledge, as we have been in adult RPP
· We’re giving exact same characteristics to RPP as what this particular child has
· Here, court doesn’t treat D as child b/c he’s engaged in driving, which is a dangerous adult activity 
· SO, general standard for children, but here there’s an exception for inherently dangerous/adult activities 
· Rationale: unfair to public since there are so many deaths and injuries from car accidents
· Variations on Minimum Age Rule
· Rule of 7’s: 0-6 = incapable of negligence, 7-14 = presumed incapable of negligence, 14 & above = presumed capable 
· Restatement & CA Rule: children under 5 = incapable of negligence
· 2) Breach of Duty 
· Breach Analysis: focusing on what is “reasonable” 
· Analysis Outline
· 1) A party breaches their duty failing to exercise care.
· 2) What kind of care? Reasonable care.
· 3) So, when is the party not exercising reasonable care?
· When RPP would:
· (a) foresee that harm might result (i.e., foresee risk) &
· (b) would avoid the conduct that creates the risk
· 4) Negligence then is conduct. Either an act or a failure to act
· 5) Analysis of unreasonable risk necessarily leads us to consider, among other factors, alternative conduct.
· 6) Negligence is NOT a state of mind. It is conduct -- a failure to come up to the specified standard of care
· 7) Use RPP that we have construed to evaluate reasonableness. 
· We determine how a RPP would have acted under the circumstances
· 8) Must identify factors that go into determining whether conduct is “reasonable” or “unreasonable”
· Role of Judge and Jury in Deciding Reasonableness
· Judge: find and set forth the law during trial and in the jury instructions 
· Jury: two-fold
· 1) find the facts (i.e., decide disputed issues of fact)
· 2) apply the facts to the law by judge in the jury instructions 
· SO, after finding facts, jury would decide whether D (or P) acted as an RPP under the circumstances (i.e., breached the duty of care) 
· Supplanting the Jury: Rule of Law 
· Can “take” the second element (breach) issue from jury
· 1) As  a matter of fact in individual cases
· EX: 99 witness say light was green, 1 thinks it’s red but is unsure
· Judge says to jury must find that it was green
· 2) “When using safety related rules to specify particular tort duties” by giving the jury a general  rule of law
· Case: Marshall v. Southern Railway Co.
· Incumbent upon operator of a motor vehicle to keep a reasonably careful lookout & to keep same under such control at night as to be able to stop within range of lights 
· Have to stop w/in range of lights → if not, then you’re negligent 
· Court is defining what ordinary care is in this specific situation, which comes from common sense notions
· Enunciated by court as a rule of law 
· Case: Chaffin v. Brame
· Range of lights right = not strict; doesn’t have reason to anticipate the truck here 
· Here, judicially created rule of law doesn’t work in this situation; court having second thoughts w/ rule of law → should be left to the jury
· Rule of law specific what the negligent act was 
· But, nowadays, not really used b/c conduct is not usually explicitly defined as negligent → ? for jury to decide
· Supplanting the Jury: Negligence Per Se
· Violation of statute: negligence per se = another way that judges take an issue away from the jury
· Role of statute: define more precisely what conduct breaches that duty; different from rule of law b/c this is legislatively enacted (as opposed to being  judicially created) 
· Normal Role of Jury= decide what conduct is reasonable;
· vs. in Negligence Per se: 
· a) find what happened, b) determine whether statute violated based on facts
· Doesn’t directly decide when damages should be given
· Case: Martin v. Herzog
· Statute reads “every vehicle on wheels on public street must have a light visible from front and rear 1 hr after sunset to 1 hr before sunrise” → buggy = on wheels, so statute applies
· Decedent & P drove without lights → in violation of statute 
· TC: judge says decedent’s violation of statute could be considered evidence of contributory negligence, but not negligence in itself 
· Even tho statute said lights had to be on, jury found for P and said he wasn’t contributorily negligent 
· CoA: says this is wrong; jury has to find P was negligent → can only get out of this if there was some excuse 
· Trial judge was wrong b/c didn’t give enough effect to the statute; violation of statute = negligence per se
· Application of Negligence Per Se
· (1) Statutes adopted by state legislatures or Congress
· (2) Ordinances adopted by local gov’t elected officials (e.g. city councils) 
· (3) Regulations adopted by administrative agencies 
· Negligence Per Se v. Statutes That Actually Impose Liability 
· Compare: A statute may actually provide for civil liability by creating a cause of action → Court must follow it 
· EX: Conn. Stat § 22-357. Damage to Person or Property
· If any dog does any damage to either the body or property of any person, the owner or keep, or, if the owner or keeper is a minor, the parent or guardian of such minor, shall be liable for such damage…
· NOT negligence per se b/c it actually imposes liability for damage 
· Negligence Per Se: Test for Using a Statute
· (1) Statute must set forth (prohibit) precise conduct. 
· (2) If it does, then: apply test for whether to use the statute
· (a) Class of persons
· (b) Type of harms (class of risks) 
· (c) Causation (can be ignored) 
· Case: O’Guin v. Bingham County
· Ps try and prove negligence per se when Ds landfill crushed their son to death → point to state statute & federal reg enacted by EPA; court gives a test to replace CL duty of care w/ a duty of care from statute/reg. 4 part test: 
· a) statute/reg must clearly define required standard of conduct (specific conduct telling jury what the breach is)
· b) statute/reg must have been intended to prevent the type of harm D’s act or omission caused (type of harm) 
· c) P must be a member of class of persons the statute/reg was designed to protect (class of persons) 
· d) Violation = proximate cause of injury 
· Applying the test here, the statute/reg said no unauthorized vehicles/ppl (kids were deemed unauthorized), “human health,” so trying to prevent people from dying (class of persons, defined v broadly)
· Dissent: Majority defines “health” too broadly; health is different than safety, so Majority trying really hard to get Ps to fit under 
· Effect of Negligence Per Se
· Does NOT create a new cause of action for negligence; affects elements, but to different degrees
· a) conclusive on breach of duty (i.e., negligent)
· b) evidence of negligence (small minority) 
· c) presumption → conclusive on breach of duty (unless there’s an excuse) 
· Works out pretty much the same as #1 w/ excuses
· Does NOT prevent use of normal RPP test as an alternative; don’t have to use statute
· If statute used & met → breach 
· If not met → resort to RPP standard 
· Hypo: Drake is driving slowly in the left lane with no cars going in the same direction. Prunella is a passenger in Drake’s car. A state statute requires slow moving vehicles to drive in the right lane unless to do so would cause danger.  A car coming the other way at Drake crosses the center line and hits Drake’s car, injuring Prunella.  Prunella sues Drake for negligence.  Can she use the statute to show that Drake was negligent?
· Does the statue set forth (Prohibit) – yes, cannot drive slowly in the left lane.
· Should we use the statue?
· Type of Harm protected by the statue?
· Don’t want someone who’s moving faster to crash into you or pass by in the right
· Harm from hypo doesn’t match harm intended to be prevented by statute so statute does not apply, but can use RPP test
· Class of Persons Protected by Statute?
· Drivers and Passengers in vehicles
· Negligence Per Se: Excuses/Exceptions
· Application of negligence per se to children
· A minor’s violation of a statute dos not constitute proof of negligence per se, but may, in proper cases, be introduced as evidence of a minor’s negligence. (trial judge likely has a lot of discretion to say no do not apply to children)
· Licensing Statutes
· Hypo: Supercuts haircut. See hairdresser’s license → gives you a really bad haircut. Could you bring negligence per se?
· Lack of license does not prove negligence per se on its own
· Excuses 
· Case: Getchell v. Lodge
· Statute that’s violated: crossing the center lane
· Applying O’Guin Test → all elements are met 
· Class of persons: other drivers
· Class of risk/harm: protecting other drivers
· Statute on its face: specific enough; cross center lane → violation
· Moose on road = emergency not of her own making, D unable to comply w/ statute b/c of this 
· Getchell; 5 Categories of Excuses for Violation of Statute
· 1) The violation is reasonable b/c  of the actor’s incapacity 
· 2) He neither knows nor should know of the occasion for compliance
· Note: Presumed to know the law.  
· 3) He is unable after reasonable diligence or care to comply 
· 4) He is confronted by an emergency not due to his own misconduct 
· 5) Compliance would involve a greater risk of harm to the actor or to others 
· Determining Reasonableness
· Intent v. Negligence 
· Hypo: Brown v. Stiel. If concrete is used, 1 person will be killed, If steel  is used, 3 people will be killed. Choose steel
· Could be an intentional tort if substantially certain that workers would be injured (no purpose, but maybe knowledge)
· However, not substantially certain b/c it’s not directed a specific individual; they know the general risk, but no intent
· Is it negligent to use steel instead of concrete? 
· No; concrete can crumble from earthquakes; there are huge benefits to steel (can build up 80 stores) → not negligent
· Looking @ risk v. benefit; steel brings lots of benefit
· If employee injured → covered by workers comp. Vs. a delivery person who would have to bring a tort suit
· Foreseeability: foreseeability of some type of harm is central to issue of whether conduct breached standard of care; only negligent if conduct created foreseeable risk
· vs. unforeseeable (not literally unforeseeable), but potential for injury so unlikely that it could be ignored; not probable enough to require  precaution
· Case: Pipher v. Parsell
· P was in middle of car as a passenger, D driving when other passenger grabbed the steering wheel from D, who laughed about it and didn’t say anything 
· Other passenger grabbed wheel again → truck veered off road & injured P
· Supreme Court reversed and said jury could find negligence b/c it was foreseeable; since he grabbed wheel once, foreseeable that risk would arise again 
· D didn’t act reasonably; should have stopped the car, told him to knock it off, moved him to the back seat, etc. 
·  Would be different if passenger only grabbed the wheel once & then the injury occurred; there would be no forewarning/foreseeable of risk unless he yelled something like “ha-ha I’m going to grab wheel again” 
· Actor doesn’t have to recognize foreseeability of risk; we’re evaluating conduct, not what’s in his brain 
· Case: Limones v. School District of Lee County
· Boy collapsed during school soccer game, required AED
· School didn’t use AED in time → had to wait for ambulance which aggravated the injury 
· “Reasonable care under circumstances may fluctuate w/ time...we leave it to jury to determine, under evidence presented, whether particular actions of D’s employees satisfied or breached duty of reasonable care” 
· T.C. erred by narrowing the scope of what the jury looked at; court can’t do this b/c it’s for jury to decide
· If narrow duty → narrow potential liability 
· Shouldn’t have been done in this case 
· Risk: probability of harm; the greater the probability of harm, the greater the amount of care 
· Case: Indiana Consolidated Insurance v. Mathew
· P (insurance company on behalf of D’s bro) alleges three acts of negligence:  (1) filling the tank, (2) starting mower in garage, and (3) failing to move lawnmower out of garage 
· Court found not negligent in filling up tank (used a funnel), and starting mower in garage (vehicles are often started in garage; unforeseeable that it’d catch on fire so risk of fire is very unlikely and thus a commonly disregarded risk)
· What are the risks in failing to move mower out of garage? 
· Risk to himself if he tried moving out mower from garage when it was on fire is greater than risk to garage if injury to D was $100K and injury to garage was rebuild for $10K
· B/c risk to D was greater → not negligent; must consider the injury/harm that could occur 
· Who Must Avoid the Risk?
· EX: Stinett; Painter on roof falls and sues owner. What happens if risk is as apparent to the P as it is to D?
· Certain situations where D can expect P to take care of himself.
· Yes obvious danger, but no liability on D’s behalf
· Cost of Following Alternative Conduct: look at the burden of the alternative conduct taking into account cost, loss of utility, etc. 
· Hypo: Is camp negligent if child fell on wet grass while participating in relay race?
· First, look at risk (probability of harm)
· Yes, there’s a risk associated w/ this conduct (e.g. risk of slipping and falling, risk of injury in general) 
· How likely? so-so.
· Then, look at alternative conduct. 
· Alternative: not holding the race; lose all the benefits associated w/ this game / kids having fun
· SO: not liable. Loss of utility/burden is so high in comparison to the foreseeable risk/probability of harm 
· Case: Bernier v. Boston Edison Co.
· 2 cars collide, one D loses all control of vehicle and ends up bumping into many things, including a pole that  gets knocked down, which ultimately seriously  injures both Ps
· Alleged negligent act: construction/design of the poles
· Foreseeable risk?  poles get knocked down a lot, so yes
· Probability of harm = high; ppl can get very injured
· Alternative conduct: using better material to design/construct pole
· D constructed weak pole, could have made it stronger at a price that wouldn’t exceed the cost that much; should have invested in these materials since the cost wouldn’t have been so burdensome 
· SO, b/c cost wasn’t excessive & it didn’t interfere w/ utility of what D was doing (providing electricity) → D negligent 
· Putting it Together: How to Determine Reasonable Conduct
· Hypo: Gasoline drum; P removed cap of drum & it exploded in his face
· This occurrence = very unusual, still negligent? 
· Though likelihood of harm is low, risk so grave; b/c of this inverse relationship, still negligent b/c injury is so serious
· Hypo: Hammer; P not using goggles while hammering → chip lands in his eye and loses his eye. Negligent for D not to supply goggles?
· High or low probability of harm? Low risk, unusual occurrence
· But, b/c the injury is so high & supplying goggles (alternative conduct) is not too pricey, D probably negligent
· Hypo: Same hammering, but P was blind in 1 eye.
· Higher probability? No; b/c here you’re only really worried about your one viable eye thtat you can see through 
· EX: Parsons case. Some guy riding on horse. Horse gets scared by noises of garbage truck. Plaintiff gets injured.
· Look at alternative conduct: huge loss of utility otherwise; can’t collect garbage → no negligence 
· Yes, foreseeable risks, but social utility overrides foreseeability 
·  EX: Pursuing a thief
· Degree of right of harm to invitees and degree of risk of flight must be weighed against privilege when in hot pursuit to recover stolen property → didn’t create an unreasonable risk of harm when weighted against utility of conduct
· Summary: Reasonableness
· (1) There must be a foreseeable risk
· If no foreseeable risk, you’re not negligent 
· (2) What are these foreseeable risks?  
· Must be able to enumerate what risks are associated w/ alleged negligent conduct 
· (3) What is the probability (likelihood) of harm?
· *Remember: risks = probability of the harm
· If probability gets so high, can become intentional tort
· What kinds of injuries may result (e.g. the seriousness of injury)?
· (4) Then, what is the burden of alternative conduct/precaution? 
· a) lost social utility of action, or
· What would be lost if activity were lost
· b) cost of precautions that would avoid harm (and keep utility of activity) 
· Hypo: Father leaves golf club in backyard. His kid finds it. 
· Low probability of harm (but still some), but
· Seriousness of harm is pretty high since injures can be grave, and
· Burden of alternative conduct (putting the clubs somewhere else) is low, don’t lose anything from doing this 
· → so, probably negligent 
· Case: U.S. v. Carroll Towing
· Alleged negligent act = absence of bargee on the ship 
· Court looks to 3 factors:  (a) probability [P], (b) gravity of injury [L], and (c) burden of precautions [B]
· B < P x L (note: not actually used to instruct jury, you give them these factors and instruct them on RPP standard)
· If burden is less than P x L → reasonable person would take the precautions and avoid the injury 
· If burden is more than P x L → reasonable person wouldn’t take precautions b/c not cost-effective
· Thus, this formula interprets negligence system as a mechanism for promoting efficient or cost-justified rules of safety 
· EX: Driving car, each time 1% chance of injury, totaling $100
· For 100 trips: .01 probability x $100 = $1 (P x L) 
· Compare to intentional torts; P = high, L = will depend, and B = low 
· Alternative Ways of Determining Reasonableness: 
· (1) Intuition? 
· (2) Risk-Imposition?
· (3) Judicially Developed Rules? 
· (4) Statutes?
· (5) Custom?
· Interlude: Multiple Defendants
· Common Law Rules: 
· Contributorily Negligence: P sues D for negligence causing injury 
· If P is negligent → P completely barred from any recovery 
· Joint & Several Liability: P v. D1 and D2; each D liable for full amount of injury they both negligently caused 
· P can collect against either D; limitation: only 1 full recovery
· E.g. can sue D1 or D2 for full $100K, but not both 
· Contribution: 2 negligent Ds. D1 pays the entire judgment (b/c D1 and D2 were jointly & severally liable).  SO, apply pro rata rule to however many Ds, so each D pays an equal share. (e.g. 3 Ds → 33.3%)
· What if 1 D is insolvent? → D2 must pay full amount
· What if 1 D is immune? → D2 must pay full amount 
· Modern System: Comparative Fault
· Comparative fault: tells jury to assign percentages to all parties at fault
· EX: P: 20%, D: 80% 
· → P can only recover 80%, not full amount
· EX: P v. D1 and D2 (P not negligent). How much do Ds owe?
· 2 basic options: (SPLIT JRDX)
· 1) retain joint and several liability (traditional CL)
· 2) several liability (each D pays only their % of fault)
· Contribution:
· If several liability → no contribution b/c Ds only pay their share
· *can never overpay in this option*
· If joint and several liability → contribution by comparative fault (not pro rata, as under the CL); but by % of fault 
· Hypo: P: 0% at fault. D1: 75% at fault. D2: 25% at fault. Damages: $100K
· Common Law
· Joint and several liability: P can get D1 or (not both) D2 to pay full amount. 
· → D1 or D2 can then seek contribution for $50K
· Comparative Fault
· If several liability: D1: $75K, D2: $25L
· If joint and several liability: either D1 or D2 for $100K
· Then can D1 can  get  $25K contribution from D2, or D2 can get $75K contribution from D1
· Hypo: P: 25% at fault. D1: 50% at fault. D2: 25% at fault. Damages: $100K
· Common Law
· No recovery; P is contributorily negligent 
· Comparative Fault
· If several liability: can get $50K from D1 and $25K from D2, but cannot get the other $25K
· If joint and several liability: can get $75K from either D1 or D2
· Then, D1 or D2 can seek contribution from other D
· *NOTE: Fault must always add up to 100%.
· Proving Minimum Facts that Show Negligence 
· Turning from concept of “reasonableness” to proving “unreasonable conduct,” that is, a breach
· Case: Santiago v. First Student, Inc
· What did P prove? Bus driver slammed on brakes, side mirror was knocked off, some sort of collision occurrent, and her face hit seat in front of her
· This evidence is not enough; need more specificity b/c otherwise there’s nothing for jury/judge to compare the conduct to
· Need to look at what RPP would do in the same situation
· Since we’re evaluating conduct in negligence, need to know more specifically what conduct P claimed was negligent 
· Case: Gift v. Palmer
· The D was driving on a street 30 ft wide clear in weather. No cars were parked on the side. He ran into a three year old child in the street. No one saw how the child got in the street and no one saw the impact itself. The P asserts a claim on behalf of the child
· Does not alleged a negligent act. We do not know the act that was claimed as negligence
· Could allege that he should have seen the kid that was what the negligee is. – could a jury find from this?
· The court said there was not enough evidence to show negligence. No evidence of facts and circumstances of conclusion that could have seen the child and stopped the auto.
· Case: Upchurch v. Rotenberry
· Many facts in dispute (e.g. whether D was drinking, whether there were skid marks, what speed  etc.) → D lost control of car
· B/c there are so many conflicting facts and issues of credibility
· This should be for jury to decide; court won’t overturn unless “contrary to overwhelming weight of authority”
· Jury looks to demeanor and manner of witness while testifying, the character and quality of the testimony, et. 
· Case: Forsyth v. Joseph 
· D exceeding speed limit & traveling at 55 mph at point of impact
· Also skid marks, vehicle was knocked about 20-25 ft and car skidded 129 feet before impact & spun 90 degrees
· Based on these facts, can make inference that car was driving much faster than 55 mph speed limit 
· Also, D admitted he was going 55 mph at point of impact
· Court allows use of circumstantial evidence 
· Hypo: Dark and stormy night. Steel box is 70 inches from the ground, 20 inches in height, 10.5 inches in depth. Plaintiff runs into the box of a pole & pokes her eye out (box was attached to pole). Enough to get to the jury?
· For population over 5’10, poses a risk (higher probability of harm), so yes there is likely enough evidence to get to jury for negligence 
· Trial Procedure: burden on prima facie case is preponderance of the evidence which is 51%. Facts have to be 51% more likely than not to have happened. This burden is on P. 
· Role of Jury = Two-fold
· (1) find facts that occurred, what the D did (i.e., what the alleged unreasonable conduct is) 
· (2) evaluate those facts (that conduct) to determine if the conduct was reasonable 
· Can’t perform (2) unless facts in (1) are proved 
· Nonsuits & Directed Verdicts: Devices for Raising Issues of Sufficient Proof
· Nonsuit – we have heard all the evidence for the P, but there is not enough evidence for the P. 
· Direct Verdict – not enough evidence of negligence. If motion granted and is wrong, have to do a retrial.
· Types of Proof:
· Direct evidence
· Circumstantial evidence: Inferring Fact “B” from fact “A”
· Inferring negligence
· Take facts and “infer” that conduct was negligent.
· Expert Opinion
· Out of knowledge of ordinary layperson (e.g. medical opinion) 
· Proof of Negligence: Slip and Falls
· Issue: Is there sufficient evidence that a jury could conclude that a party was negligent (breached its duty)?
· In other words, evidence to get to jury 
· Three Ways to Prove Negligence in Slip & Fall Cases
· (1) D’s actual knowledge of spill or item on ground
· (2) D’s constructive knowledge of a dangerous condition
· (3) D has created a dangerous condition and foreseeable something will fall
· Hypo: Rotten banana peel left on ground. 
· Shows evidence that it was on ground for awhile → could be sufficient evidence of knowledge 
· vs. bright yellow banana; not rotten, hasn’t been on the ground for a very long period of time 
· Case: Thoma v. Cracker Barrell Old Country Store, Inc.
· P was dining at restaurant, got up from table near kitchen, slipped on the ground, noticed an area of 1 x 2 ft containing liquid drops
· No actual knowledge, so P must satisfy either (2) or (3) 
· Liquid covered a large area → more visible & was close to entrance of kitchen → waitresses carrying drinks & lots of traffic
· D could say it wasn’t them, but judge says enough to get to jury 
· Hypo: P falls on a bean in product section of market. Employee said he mopped that area  2 min before the fall.
· P argues most have missed that spot → still not enough evidence to get to jury
· Hypo: Selling a pizza at a mall and they gave it to you on wax paper. It slipped off and P slipped on it and fell on it. 
· The way the business was set up made it foreseeable that someone could fall on the greasy wax paper.
· So, might qualify toward (3), since D created a dangerous condition
· Proof of Negligence: Custom and Other Similar Evidence
· Restatement re: Manuals: says whether manual is admitted into evidence should be left to trial judge; take a “flexible approach” 
· Case: Wal-Mart Inc. v. Wright
· Evidence (store manual) brought in; jury instructions read “violation of its rule, policies, practices, and procedures are a proper item of evidence tending to show degree of care recognized by Walmart as ordinary care” 
· Problematic; there’s only one standard of care and bringing in this manual as evidence changes the standard from an objective RPP standard to a subjective standard 
· So, instructions were erroneous b/c what Walmart thinks irrelevant 
· *Different from custom, b/c here it’s just Walmart, whereas custom is what’s ordinarily done industry-wide 
· Restatement re: Custom:  A person’s departure from the custom of the community, or of others in like circumstances, in a way that increases the risk, is evidence of that person’s negligence but does not require a finding of negligence 
· Effect: If admitted, can either support or negate negligence 
· Note: Custom cannot be used to set up lesser standard than what statute describes
· EX: can’t say it’s ok to jaywalk just b/c everyone does)
· Case: Duncan v. Corbetta
· P tripped at D’s residence after top step collapsed → court admits custom practice of using pressure-treated lumber into evidence 
· Does not automatically show negligence, but it tends to establish a standard by which ordinary care may be judged
· Case: The T.J. Hooper
· Dark & stormy night → cargo lost off of Jersey Coast
· Ps say Ds were negligent in failing to carry radio on the boat
· If Ds had radio, would have gotten safety warning
· Ps bring in custom: say that Ds should have had radios
· BUT, court says there’s no general custom of radios
· D still negligent even if no custom b/c lack of ordinary care since a RPP would have had a radio
· Hypo: Guest trips in shower and glass door is made of ordinary glass. Lacerates P. Standard practice is to use shatter-proof tempered safety glass, rather than ordinary glass. Hotel has company manual that says doors of ordinary glass should be replaced w/ shatter-proof tempered safety glass
· SO, judge will admit standard practice, and may choose to admit manual as evidence to determine reasonableness
· Compliance with Statute: Compliance of the statue does not mean  there is no negligence, however, admissible to show was not negligence.
· Case: Miller v. Warren 
· Tried to say they complied with the statute and that the proof is determinative to that you were not negligent. The P’s awake in the motel room to find it filled with smoke. They attempted to get out, but the knob was too hot to get out. They suffered serious burns before they are rescued. There was no fire alarms in the motel room. Fire code does not require there to be.
· If the D’s knew or should have known of some risk that would be prevented by reasonable measures not required by the regulation, they were negligent if they did not take such measures. Circumstances may require greater care, if a D knows or should know of other risks contemplated by the regulation. 
· Proof of Negligence: Res Ipsa Loquitur
· Doctrine of Res Ipsa Loquitur: “some circumstantial evidence is very strong, such as when you find a trout in the milk” → proves unspecified negligence
· Note: This is different from banana peel hypo, where you can infer facts based on brown peel
· Case: Byrne v. Boadle
· P walking down street (adjacent to D’s shop) and lost recollection; doesn’t know what happened
· Witnesses say barrel hit him; otherwise, no evidence of how it happened and what was negligent / what employees did
· Court uses res ipsa; mere fact of the accident = sufficient for negligence b/c barrels don’t just fall out of buildings without some negligence 
· → burden shifts to D to disprove negligence 
· Nature & Requirements 
· In res ipsa, jury evaluates the accident itself (w/out any other evidence)
· Different from Santiago (bus accident) b/c here, the accident speaks for itself 
· 3-Part Forumulation: 
· (1) What circumstances trigger the doctrine? 
· Accidents that don’t happen w/out some negligence 
· (2) Whom are we trying to hold liable?
· Need relationship between D & accident
· Instrumentality has to be in exclusive control of D
· Hypo: Chair falls from hotel’s window post WWII. 
· No  b/c can’t prove exclusive control
· (3) What about P? 
· P can’t contribute to the injury 
· Prob not even necessary, since instrumentality must first be in exclusive control of D 
· Evidentiary Effect of Res Ipsa (SPLIT JRDX*)
· (1) Permissible Inference: evidence of negligence; jury may or may not conclude that D was negligent 
· (2) Presumption that Affects Burden of Producing Evidence: jury must presume negligence unless D produces some evidence 
· If D produces evidence → up to jury, like (1) to make a permissible inference 
· If D produces no evidence → jury must follow presumption that there’s negligence 
· *CA follows this approach*
· (3) Presumption that Affects Burden of Proof on Issue of Breach: D must prove by preponderance of evidence that D was not negligent
· Applying Res Ipsa
· Not applicable to slip and fall cases 
· Can use experts to meet requirement #1
· No requirement that D has superior knowledge 
· If P produces specific evidence → either use res ipsa or try to prove what D’s negligent conduct was (traditional rule)
· Modern rule: can use both unless P provides v specific / concrete evidence 
· Case: Kock v. Norris Public Power District 
· D’s power line broke & fell → started a fire
· Doesn’t happen w/out some form of negligence
· No bad weather, was a sunny day & winds were mild
· Case: Cosgrove v. Commonwealth
· Stormy night → other forces may cause a downed power line (e.g. wind, lightening, storm, or animal chewing thru)
· Court applying what is intuitive for them
· Distinguish factually from Koch: They did not have exclusive control over the power line. It was stormy. This could have caused the power line to fall. 
· “Other forces (besides negligence) may cause a downed power line, such as wind, lightning, storm or an animal chewing through the wire.” But a ruptured gas line feeding a fire does not ordinary occur in the absence of negligence.”
· Hypo: Loose spare tire falls out of trunk and injures P 
· Doesn’t occur w/out some negligence
· Hypo: TV catches fire, burns family room down.
· Doesn’t occur w/out some negligence
· Hypo: Fertilizer Plant Explosion
· Doesn’t occur w/out some negligence 
· Hypo: Chewing Tobacco. Takes a bite, turns out he’s biting into a toe
· Doesn’t occur w/out some negligence 
· Hypo: Teeth Extraction, patient wakes  up with a broken finger after using anesthesia → P starts fighting (as a result of anesthesia) and then finally knocked out. D attempting to disengage her  
· Well here, there is specific evidence, so res ipsa n/a
· Limitations: CANNOT be used to ignore available evidence 
· Case: Warren v. Jeffries
· 3 allegations of negligence (handbrake, didn’t engage the transmission, and neglected to maintain adequate brakes) 
· Res ipsa satisfied (1); accident wouldn’t usually occur w/out some negligence & prob also satisfies (2) b/c car was in D’s exclusive control, and (3) Ps didn't contribute 
· Court refused to use res ipsa even after satisfying requirements, b/c car was never examined
· Res ipsa isn’t a substitution of investigation/discovery
· Modern Res Ipsa Loquitur & Control Rule
· Exception to Exclusive Control Requirement
· You can still use res ipsa “if jury could reasonably find that D’s control was sufficient to warrant an inference that D was more likely responsible for incident than someone else, even in absence of exclusivity 
· Case: Giles v. City of New Haven
· Elevator began to shudder & shake → chain fell to bottom of elevator shaft w/ a loud crash
· Satisfies (1); type of accident that normally doesn’t occur w/out some type of negligence
· Doesn’t satisfy (2) or (3), b/c D wasn’t in exclusive control since P was operating on the elevator 
· BUT, court allows res ipsa even if plaintiff used the instrumentality b/c doctrine would otherwise be rendered pretty much useless 
· Hypo: Client opens and drinks pepsi. Finds a furry friend inside.
· So probable that it occurred during manufacture, doesn’t matter that it wasn’t in D’s exclusive control
· Hypo: Flying headlight from accident between A&B. P is injured. 
· No basis to conclude whether A or B @ fault → too speculative
· Courts don’t really use res ipsa in automobile cases 
· Case: Collins v. Superior Air-Ground Ambulance Service, Inc.
· Elderly mother → goes to rehabilitation center while her daughter (her caretaker) is away → comes back dehydrated and with a broken leg 
· 2 Ds: Health Center & Ambulance (who transferred her) 
· Satisfies (1); not an accident that would occur w/out some type of negligence b/c P was bed-ridden
· Not in exclusive control of 1 D, so doesn’t satisfy (2)
· BUT, court allows res ipsa b/c P was in consecutive care of both Ds, which is enough for exclusive control 
· Here, court is expanding control requirement between 2 Ds, where in Giles, it was between P & D
· Might be unfair to 1 D who genuines has no clue
· 3) Actual Cause
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· But-For Test: but-for negligence, P wouldn’t have been harmed 
· Use 2 Screens
· EX: Screen 1 = auto accident that actually occurred, screen 2 = how the RPP would have acted in that same situation 
· B/c we’ve already figured out there was a breach, we know that RPP would have acted differently
· Compare by looking @ 2 screens, but for D’s negligence, P wouldn’t have been injured 
· Case: Salienetro v. Nystrom
· D didn’t ask if P was pregnant, or when she had her last menstrual period → P got an x-ray → P lost baby awhile afterward
· Screen 2: D acting as an RPP, asked her if she said she was pregnant → P would have said no (b/c she didn’t know at that time)
· SO, D’s conduct is NOT the but-for (actual) cause. 
· P would have still been injured and lost baby even if D acted reasonably as an RPP
· Case: Hale v. Ostrow
· 2 Ds. D1 is a prop owner who  had his bushes outgrown and protruding into sidewalk. 
· D2 is prop owner w/ crumbled sidewalk 
· But-for D1’s negligence in allowing bushes to overgrow, would P have been injured? No, b/c she would have been able to subvert the construction (wouldn’t have gone into street & look up for traffic)
· But-for D2’s negligence in having crumbled concrete, would P have been injured? No, but-for crumbled concrete, P wouldn’t trip
· SO, both Ds are but-for (actual) causes of P’s injury 
· Hypo: Run-over husband. Wife looks for husband and didn’t see him, gets in car and starts backing up car to avoid a hole. Ends up running over husband who was behind car (and got badly injured) 
· Alleged breach/negligence: didn’t look in mirror
· 2 screens: RPP would have looked in mirror, still wouldn’t have seen husband since he was crouched down.
· SO, wife is not actual cause b/c injury would have happened anyway 
· Problems w/ But-For Cause: Res Ipsa
· You don’t really know what the negligent act is, but you can still use res ipsa & hypothesize what negligent act was (e.g. no barrel thrown from window)
· *Res Ipsa: very powerful device for P to use*
· Actual Causation for 2+ D’s
· Principle: only liable for the damage you actually cause 
· Note:  actual cause & amount of liability are two separate issues.
· (a) You cannot be liable w/out actual cause 
· (b) You’re liable for what you cause (if  other elements met), BUT
· (c) Amount of liability depends on other rules
· E.g. comparative fault, joint & several liability, etc.
· INDIVISIBLE INJURIES 
· Hypo: Garden variety 2 D accident (1 D is texting, another is speeding) 
· 2 Ds crash → something flies, injures P
· But for D1’stexting → P wouldn’t have been injured & same for other D2; but for D2’s speeding, P wouldn’t have been injured 
· Hypo: Deer in road (D1 left deer in road, D2 driving fast and hits deer) → P injured
· If D2 wasn’t speeding → no injury → but for cause & so is deer for leaving deer in the road 
· Both D1 and D2 are actual causes of P’s single, indivisible injury
· But here, D1 sets the stage for D2
· DIVISIBLE INJURIES 
· Hypo: 2 bicyclists riding fast. D1 hits P’s arm, D2 hits P’s other harm at same time.
· But for D1’s negligence → 1 arm wouldn’t have been injured 
· But for D2’s negligence → Other arm wouldn’t have been injured
· Separate & divisible injuries; each D only liable for what they actually caused 
· Hypo: D1 negligent → injures P → P goes to hospital and medical malpractice by D2 futhers P’s injuries 
· But for D1’s negligence → P wouldn’t have suffered initial injury & the furthering of that injury at hospital
· But for D2’s negligence → P wouldn’t have suffered furthering of injury 
· D1 = actual cause for all injuries; D2 = actual cause only for the furthering of injury 
· Exception: Liability w/out but for causation 
· (1) Vicarious Liability: usually in the context of employers being held liable for  employees
· EX: Negligent Pizza Driver 
· Dominoes will be held liable for driver’s negligence even if they weren’t actual cause of injury 
· (2) Concert of Action: action that has been planned, arranged, and agreed on by parties acting together to further some scheme / cause
· EX: Drag Racing 
· Both Ds agree to drag race, even tho 1 D may have been the only actual cause of P’s injuries, both are still held liable 
· 2 Distinct Issues: Actual Cause & Amount of Liability 
· If no actual cause, prima facie case fails (exception: vicarious liability)
· If 2 ds did actually cause an injury, and other elements of tort are met, then there will be liability. But in what amount? 
· Depends on other rules such as (1) comparative fault and (2) joint and several liability 
· Hypo: P (10% negligent) v. D1 (70%) and D2 (20%)
· Under CL → P could not recover b/c contributorily negligent
· Under modern rule → comparative fault & reduce P’s recover by negligence (joint & severally liable or severally)
· Problems w/ But For Test
· (1) Situations in which but for test doesn’t work well
· Case: Landers v. East Texas Salt Water Disposal Co.
· Spilling of pipe → fish died in P’s small lake
· 2 Ds acted at roughly the same time; apply but for sequentially; can’t say that D1 and D2 were but for causes b/c each would have separately caused the injuries
· Compare: imagine if drone flew over, could see which damage D1 actually caused, and which damage D2 actually caused
· But, b/c we can’t tell which D caused what, this injury is treated as an indivisible injury even tho in theory it is divisible 
· So, court says can treat D’s as jointly and severally liable
· If file against each D individually, also wouldn’t be enough because each D could say they were again not the actual cause of injures 
· (2) Relaxed Causation: Substantial Factor Test
· Case: Lasley v. Combined Transport, Inc. 
· D1 spills glass on freeway, D2 rammed into P b/c she was driving too fast → decedent’s car lit on fire & he died 
· Court uses substantial factor test to determine actual cause & liability
· But-for test would have worked here too; but court decides that both Ds are substantial factors in causing P’s injury
· Hypo: Bar and police injury. P injured by bouncer, police throw him into car & further his injury. 
· D1(bouncer) = actual cause for entire injury, D2 (police) only actual cause of subsequent injury; can be divided if information is available, but here it might be too difficult to divide 
· EX: Dillon case
· D failed to insulate wire → P got electrocuted, but at the same time P slipped and was going to have been killed or seriously injured
· Court says D is only actual cause of his 4-5 second shorter life span
· Take the buy as you found him; only caused him a few seconds of his life
· But couldn’t you say that if were wires insulated, maybe he would have been able to keep his balance & stayed alive (and of course, he wouldn’t have been negligent) 
· Case: Summers v. Tice
· 2 Ds shot at quail, but one of the shots struck P’s eye and another struck his lip 
· Ds were only 75 feet away → risk was foreseeable & there is a probability of harm (may not be that high, but still there), but harm was so serious/grave 
· Alternative conduct: Don’t really lose that much of a benefit, just shoot from father distance
· Actual cause → only 1 D caused injury to P’s eye, but P can’t prove by a preponderance of evidence who shot it (since it’s 50-50)
· What about concert of action” →> first need to prove 1 D was negligent to begin with 
· So, court uses alternative liability as solution → burden shifts to Ds and they have to figure out amongst themselves who was but for/actual cause of P’s injuries 
· 50-50 split between two Ds, so each D is actual cause b/c can’t absolve himself now that burden shifts to defense 
· Alternative Liability: two independent tortfeasors may be held jointly and severally liable if it is impossible to tell which one caused the plaintiff’s injures. Burden of proof will shift to the Ds to either absolve themselves of liability or apportion the damages between themselves
· Rational: 
· (1) Both wrongdoers; 
· (2) Put P in this position; 
· (3) Ds have the relevant information 
· Hypo: 7 Truckers all negligently spilled identical substances
· Distinguishable from Summers; actual cause % is only 14%, holding people liable for these odds/probability would be unfair
· Summers = exception, not going to be expanded more
· (3) Lost Chance Doctrine
· Theory: reconceptualizing damages as lost chance, then apply normal “but for” causation
· Can meet preponderance test by proving it was more likely than not that the negligent lost P a chance at better recovery (not accepted in CA, *SPLIT JRDX)
· Case: Mohr v. Grantham
· P suffered hypoglycemic event → ran car into pole
· Medical malpractice on behalf of D for failure to examine P → P suffered brain damage 
· Actual cause issue: was malpractice the actual cause of brain damage? 
· Experts say 50-60% chance of better outcome → actual cause if 51% or greater (since it’s by preponderance of evidence) 
· Allow P case to go forward under lost chance 
· Causing Injury under Lost Chance
· Proving a fact under preponderance of evidence test: 
· (a) meet burden if prove by 51%
· (b) also established even if there is a 49% chance that fact didn’t occur
· Hypo: P has meningitis w/ 40% chance of survival (if diagnosed & treated properly) → P dies. $100K damages 
· Under normal actual cause, P can’t meet b/c 40% is less than 51% → SO, come up w/ solution
· Under lost chance, P can recover $40K
· Solutions to 50% or Less “Loss of Chance” 
· (1) None → apply traditional tort principles
· (2) Relaxed causation → use “substantial factor” test to allow full recovery to deal w/ losing something (e.g., a better outcome) 
· Jury gets to decide; can get full recovery 
· (3) Lost chance theory → reconceptualize damages as lost chance, then apply but for causation
· Limits on Lost Chance
· Cannot be applied to future chance of injury 
· Case: Dillon v. Evanston Hospital
· D left catheter in P after medical procedure 
· Court not willing to give damages for increased risk, has to be actual injury/harm to P 
· 4) Proximate Cause: aka “legal” cause
· Rationale for Proximate Cause
· (1) Damage = too extensive for the harm that was done 
· Hypo: Improper vasectomy by D1. Father ends up having a child. Child then goes and burns neighbor’s lawn. 
· Not going to deem D1 (doctor) the proximate cause of the child’s subsequent burning of neighbor’s home
· Need to have limits beyond actual cause 
· (2) Limits on liability place for policy reasons 
· Even when D was negligent and in fact cause harm to P, courts may refuse to impose liability for reasons of policy or justice
· These involve case-specific inquiries; judges set boundaries, but if it’s straightforward, juries decide 
· Duty v. Proximate Cause
· Methods of Limiting Liability for Negligent Acts
· (a) Proximate cause is a way of limiting liability 
· (b) Duty is a way of limiting liability 
· If you owe no duty, can’t be liable
· But: Duty and Proximate Cause = distinct concepts 
· (a) Proximate cause is generally fact-specific 
· *except for 4 special/per se rules*
· (b) Duty creates classes of non-liability 
· When Do Proximate Cause Issues Arise? 
· (1) Usually arise in expected or bizarre circumstances that cause the injury
· Also pertain to unexpected harms or multiple, sequential tortfeasors 
· (2) 2 common scenarios: 
· a) D1 negligent and injures P, 
· b) Intervening cause: D1 is negligent, then D2 is negligent (or acts intentionally) and P is harmed
· Proximate Cause Analysis
· Starting place of PC analysis: breach of duty, looking at foreseeable risks; need to see whether harm that took place was within scope of foreseeable risks of D’s negligence 
· “Negligence [i.e. breach of duty] is conduct which falls below the standard established by law for protection of others against unreasonable risk. It necessarily involves foreseeable risk, a threatened danger of injury, and conduct unreasonable in proportion to the danger”
· Must ask: what are the risks associated w/ the negligent act? Is one of the risks associated w/ the negligent act what happened here?
· Risk
· Risk Rule: an actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious 
· Case: Thompson v. Kaczinski
· Strong winds cause trampoline parts to fly into middle of road 
· Alleged negligent act: disassembling the trampoline 

· Probability of harm: low-ish (Iowa has strong winds), but harm is great b/c it can cause obstruction in the road 
· Alternative conduct: low; just have to move parts & there is no loss of utility 
· On balance, D acted unreasonably 
· Yes actual cause; but-for leaving the parts out, accident wouldn’t have occurred b/c parts wouldn’t have obstructed the road
· For proximate cause: need to go back to risks assessed in breach & decide whether harm was in range of those risks 
· Court held: reasonable fact finder could find the harm suffered by the plaintiffs resulted from the risks that made the defendants’ conduct negligent 
· Hypo: Last year, the P received a blood transfusion. Blood was supplied by the D blood bank, ABO. Neither ABO not anyone else at that time knew that blood could carry an obscure disease, tortosis, much less any way to test for it. However, BO and other blood banks knew that blood could readily be tested for that disease. No such test was made. The blood received by the P carried tortosis, from which the P now suffers. If ABO had screened the blood for contractosis, it would have found signs of that disease and would have rejected the blood for that reason. If ABO was negligent in not screening for contractosis is it liable to the P for tortosis? Was this the PC for plaintiff’s tortosis?
· Acted unreasonably & yes actual cause
· But not the proximate cause b/c no foreseeable risk related to tortosis (which is the risk that was carried out); the risk that made act negligent is not the risk that came to fruition 
· Hypo: Patient released from hospital without an escort. Was heavily sedated prior to release. Patient got into a pedestrian-automobile accident and police were called. Police got into accident and sued the hospital
· Risks: pedest 
· No proximate cause here
· Hypo: Wagon Mound case. Shop discharges oil into bay. No foreseeable risk from fire, but oil spills on P’s dock. Another worker drops metal into water and in combination w/ oil → P’s dock gets burned down 
· Foreseeable risk: killing wildlife, contaminating water, but no foreseeable risk of fire, so no proximate cause for the discharge of oil
· Case: Abrams v. City of Chicago
· P was in labor, hospital refused to send an ambulance
· Alleged negligent act: not sending an ambulance
· Risks Associated with the Negligent Act 
· Speeding/Running a red light
· Give birth elsewhere 
· Wouldn’t have access to medical care
· Probability of Harm = Not likely, Utility = ambulances are being used elsewhere 
· P had to receive a ride from her friend, who was driving through red lights & honking his horn. Friend got into accident w/ another driver who was going 75 mph and under the influence of alc & cocaine
· Court says not foreseeable enough (could honestly go either way)
· But could make the opposite argument that this speeding & accident was w/in scope of risk
· Ultimately, court says “millions of women in labor make it safely to the hospital each year by private transportation”
· Yes, accidents are foreseeable, but this is not the kind of harm that was sufficiently foreseeable 
· Risk Rule: Class of Harms & Class of Persons 
· Case: Palsgraf v. Long Island Railroad Co.
· Two men boarding a train, one of them needs help getting on while train moving so workers try and lift him on → fireworks go off
· P is injured from man’s package, as she was standing 25-30 ft away
· Negligent Act: employees helping man onto moving train
· Risks: man can be injured, dropping the property which could get damages 
· Alternative: not helping him, would be left at station
· Risk utility: yes, negligent b/c risk outweighs benefit
· Yes, some foreseeable risk BUT risk of injuring P was 25-30 ft away is not foreseeable; “risk imports relation” 
· Risk perceived by D and to those within the range of apprehension (e.g., those nearby) 
· This act was not negligent toward P b/c there’s no foreseeable risk
· Limiting scope of who you are negligent toward; you’re only negligent toward specific people (in this case, the man w/ package and those in the immediate vicinity) 
· Dissent: even if outside range/radius of danger, should still be liable b/c it is wrong to the public at large; disagrees w/ majority’s limits
· Instead, look at if there was a natural and continuous sequence
· Making Sense of Palsgraf and Thompson
· Reading the two together, D is liable only for:
· (a) class of harm: types of injuries foreseeably risked by his negligence 
· (b) class of persons: those persons who are foreseeably risked by the actor’s negligence 
· Situation: Railroad is negligent toward passenger, but injures P instead
· Similar to transferred intent, but we don’t do this in negligence
· Special (Per Se)  Rules Re: Risk
· (1) Rescue Doctrine: “danger invites rescue” → rescuers are foreseeable Ps even if D didn’t foresee the rescuer 
· Limits: 
· (a) need not be instinctive; can be impulsive or deliberate
· (b) unbroken continuity needed
· (c) applies where D injures himself/herself and P rescues D
· (4) Rescuer’s contributory negligence
· (i) Many courts say it does not bar a rescuer’s recovery
· *exception to CL rule on contributory negligence (which normally  bars P’s recovery completely) 
· (ii) Exception will reevaluated after switch to comparative fault
· (iii) Rescuer is unlikely to be found negligent (think: emergency doctrine) 
· Case: Wagner
· Negligent act = permitting passengers to stand between cars in this situation risk is too high. 
· Was the risk that occurred foreseeable? Maybe not
· Was the person harmed w/in class of people at risk by harm? Yes 
· Rescuers are foreseeable, but is what they will do foreseeable? 
· Cardozo says “danger invites rescue.” Says rescuer may not have been foreseeable but are held accountable as if it had been. Rescuers are a special case & are deemed foreseeable.
· (2) Thin Skull Rule: “take your victim as you find him/her”; if you have an underlying foreseeable injury but the extent of injury is unforeseeable, still find D liable.
· Note: can’t really be reconciled w/ risk rule 
· B/c it’s an exception to unforeseen risk / consequences 
· Case: Hammerstein v. Jean Development West
· Negligent act: fire alarm went off many times b/c it was defective and was never fixed → didn’t operate prosperity 
· Risk? Walking down stairs trying to leave building, might be in rush to exist, so yes probability of harm 
· P twisted his ankle, having to use stairs, and got a gangrenous infection
· Infection = not a foreseeable risk, likely caused by his diabetes
· Even tho the infection = outside scope of risk, hold D liable for all injuries b/c even if extent of injury is unforeseeable, you take P as you receive him 
· Hypo: Weightlifter in great shape. Gets into minor car accident. Psyche becomes so affected that it took a physical toll on him.
· Though minor accident and injuries, still liable for entire extent b/c you take P as you receive him 
· Hypo: Steve Allen backing out of driveway, got into small fender bender. Ended up dying the next day because the accident slightly bruised his chest and caused him to have a heart attack.
· Still liable for entire extent of injury, even if unforeseeable 
· Hypo: Get into car accident with Lebron. He’s injured
· Thin skull rule also applies to economic aftermath; have to pay for his lost wages
· (3) Accident Aftermath: still proximate cause even if not entirely foreseeable in the case of accident aftermaths
· “Termination of Risk” Concept
· Case: Marshall v. Nugent
· D1’s alleged negligence: truck swerving/blocking road b/c traveling in other side’s lane, D2: drove over hill & attempted to avoid trunk 
· “Efforts of courts has been to confine liability of a negligent actor to those harmful consequences which result from operation of the risk, or of a risk, the foreseeability of which rendered D’s conduct negligent” 
· Liable until situation becomes stable/normal
· Hypo: D1 blocks road, forces P off road. P gets into accident w/ D2 5 miles down the road afterward.
· D1, tho negligent and an actual cause, is not the proximate cause
· Risk has terminated and things have become normal/stable
· Termination of Risk: Shifting Responsibility
· Hypo: D1 leaves out dynamite caps. Little boy finds them and plays with them. D2 (boy’s mom) is aware that boy is playing with them. 
· Yes, there are still risks of D1’s conduct, but shifting the responsibility to mother even tho risk hasn’t officially terminated
· Hypo: D1 negligently installs electric wires and D2 negligently maintains the wire. 20 years pass
· Passage of time = relevant; shifting the responsibility even tho risk didn;t officially termiante
· 4) Subsequent Medical Negligence: subsequent medical negligence is deemed foreseeable and within the risks of D1’s negligence (including negligent transportation)
· EX: D1 negligent. D2 commits medical negligence treating P after injury.
· D1 still proximate cause, subsequent medical negligence is deemed within the foreseeable risks of D1’s negligence 
· Scope of the Risk: Manner of Occurrence
· Manner of Occurrence: flexibility in mechanism of how injury occurs
· But, if manner of occurrence is too uncertain, courts retain authority to find that ultimate harm is outside scope of risk 
· Mechanism Issue: How foreseeable the harm is may depend on level of generality (i.e., the details) w/ which harm is described
· Case: Hughes v. Lord Advocate
· Negligent Act: leaving manhole uncovered and left kerosene lamps around 
· Ps were 2 young kids (adventurous) 
· Class of risks: burn injuries, starting fire w/ kerosene
· Class of persons: near the vicinity, especially inquisitive children
· SO, risk of burning = foreseeable based on class of risk & persons
· But manner in which the injuries occurred = bizarre; kerosene lamps caused an explosion & 1 P fell into hole
· “Accident caused by known source of danger, but caused in a way which could not have been foreseen” → no defense 
· Foreseeable risk: burning; not going to distinguish between liquid burning and burning caused by vapor 
· Explosion was immaterial event in chain of causation; was simply one way which burning might be caused by potentially dangerous paraffin lamp 
· This accident = variant on foreseeable; consistent w/ ris rule b/c harm was foreseeable
· Case: Doughty v. Turner Manufacturing  Co., Ltd
· Negligent act: cover was knocked into molten liquid 
· Foreseeable risk: causing a splash into v hot liquid; probability = pretty high and the harm is very serious → negligent 
· When cover fell → chemical reaction → water at this temp turned into steam and produced an explosion 
· If following Hughes → mechanism doesn’t matter b/c harm = foreseeable
· But, court said not proximate cause b/c cause was “a new and unexpected factor”; so maybe this just failed type of harm test?
· Not the same as kerosene vaporizing; damage here was of an entirely different kind from foreseeable splash and was not a variant of the splashing 
· Also, timing was different (took 2 minutes), and was result of unknown chemical reaction so maybe factually distinguishable? 
· Doesn’t change the risk rule!***
· Scope of Risk: Intervening Causes
· Key: sequence; D1 and then D2...does D2 supersede and cut off  D1’s liability? 
· (1) Intervening causes can be either intentional or negligent 
· (2) Modern cases: focus on foreseeable risk forms D1’s negligence 
· INTENTIONAL INTERVENING CAUSES
· Case: Marcus v. Staubs
· 2 Ds; D1 = Marcus, whose negligent act was giving alcohol to underage minors, D2 (intervening cause)  = Misty, who stole car, drove drunkenly, and got into car accident (killing one girl)
· Risks: alcohol poisioning, driving drunk, injuring themselves and others; probability of harm = high 
· Alternative conduct = don’t engage in this behavior → altogether, this is definitely negligent conduct
· Marcus says he’s not the prox. cause b/c there was an intervening criminal act → court doesn’t buy this; goes back to risk rule 
· Test: were intervening acts reasonably foreseeable by D1 at the time of his negligent conduct?
· Criminal acts - not a per se intervening cause that cuts off liability for D1, but can be 
· Court says it’s for jury to decide if D2’s intervening criminal act was reasonably foreseeable & the proximate cause 
· Note: pretty far-reaching application of risk rule
· Might also be an issue w/ actual cause, since Misty would have drank anyways & did not receive the alcohol from Marcus
· Case: Collins v. Scenic Homes
· Alleged negligent acts: building was built w/out proper fire equipment (D1), and arson (D2) 
· Foreseeable risk of D1: fire that can’t be put out, injuries to occupants and tenants
· Court says it’s a “foreseeable risk that a fire at an apartment complex, however started, will cause harm to the inhabitants if owner fails to provide safeguards”
· Don’t care how it started, b/c risk of fire starting is a foreseeable risk (manner of occurrence, similar to Hughes)
· D1 will still be held liable so it doesn’t matter how fire started
· Different ways to frame this issue: 
· Look at Collins (minority view) and Marcus (majority view) 
· Traditional rule: intentional act = superseding cause
· D1 not bound to anticipate criminal acts of others
· Modern rule: uncertainty exists, look at Collins and Marcus who say that criminal acts are NOT per se superseding/intervening causes
· But, courts may be more inclined to hold that criminal intervening acts were unforeseeable
· INTERVENING ACT: SUICIDE
· Case: Delaney
· P commits intervening act (no D2); gun not stored
· Majority rule: suidice is extraordinary event as not to be reasonably foreseeable. Exceptions: 
· (a) P unable to appreciate self-destructive nature of act;
· (b) unable to resist it; and
· (c) jail cases
· NEGLIGENT INTERVENING ACTS
· Case: Derdarian v. Felix Contracting Corp.
· D1’s negligent act: failing to protect/barricade site against oncoming traffic; D2’s negligent act: failing to take his medications → suffered seizure & crashed car thru barricade, striking P and ultimately resulting in severe burns to P 
· Were D2’s acts w/in scope of risk of D1’s negligence? 
· P need not demonstrate precise manner in which accident happened, or extent of injuries as foreseeable 
· D2s act does not cut off D1’s liability; still foreseeable b/c injury is related to risks that made D1’s act negligent in the first place (failing to barricade, thus allowing cars to enter the site) 
· Tho this happens in a weird way, same idea as in Hughes
· Extent of injuries doesn’t need to be foreseeable as in Hammerstein 
· Hypo: Similar facts to Derdarian. But this time, crazy person comes in and says “I’m gonna get you” and knocks kettle over on P. Same injury, but in a different way.
· This would be unforeseeable; this is not within the scope of foreseeable risk that made D1’s act negligent in the first place (remember, negligent act = failing to barricade properly) 
· Hypo: Similar facts to Derdarian. But this time, crazy person at wheel has a vendetta against P and rams into the site with his car.
· This would be an intentional intervening act. Back in Marcus land, so may not be able to cut off D1’s liability still 
· Hypo: Forced airplane landing comes into site.
· This would be unforeseeable; this is not within scope of foreseeable risk that made D1’s act negligent to begin with
· Protect against cars from entering, airplanes are too unforeseeable
· Case: Ventricelli v. Kinney System Rent A Car, Inc
· Alleged negligent act: D1 providing defective trunk lid, D2 letting car jump ahead and run into P 
· D1 risks: things can fall out, P has to pull over, view obstructed
· D2 risks: can hit someone, can hit car in front of him 
· Court saying that though pulling over and attempting to close trunk & getting hit would be foreseeable risk of D1’s negligence, not going to be held liable 
· It was in a safe spot (parking lot); collision between 2 vehicles both parked for brief interval of time is not foreseeable
· Compare: what would happen if P pulled over on side of highway?
· D1 would still be proximate cause; risks = foreseeable
· Overall Conclusion: 
· (1) How intervening negligence plays out may determine proximate cause
· (2) Concern over how intervening cause operates, even when it is a negligent intervening cause
· (3) Related: Doughty concept, w/ no intervening cause
· Consistency w/ Risk Rule: 
· “Where acts of 3rd person intervene...liability turns on whether intervening act is a normal or foreseeable consequence of situation created by D’s negligence”
· If intervening act = extraordinary under circumstances → not foreseeable
· Scope of Risk: Issues
· Risk Rule: class of risks / class of persons 
· Assessing the scope; 3 sets of questions: 
· (1) Is the harm outside the scope of the risk because of the manner in which it occurs? 
· (2) Is harm outside the scope of the risk because its extent is unforeseeable? 
· (3) Is harm outside the scope of the risk because it results most directly from an act of an intervening person or force? 
· Summary: Ordering Proximate Cause
· I. Overall Approach: Risk Rule Approach
· A. Theory
· 1. Formula: culpability (fault) determines liability. What risk made D negligent? 
· 2. Add in Palsgraf “zone of danger” -- foreseeable plaintiffs
· B. Alternate Theory
· 1. Dissent in Palsgraf; negligence to one is negligence to all 
· II. Manner of Occurrence. 
· A. Defining the Risk:  Flexibility and the “Mechanism” Rule
· 1. Does precise manner in which injury came about matter? 
· 2. Concept of a “variant” on the foreseeable
· EX: Hughes and Doughty
· III. Intervening Causes
· A. D1-D2 Scenario
· 1. Courts: apply risk rule approach; “an intervening cause that lies within the scope of the foreseeable risk, or has a reasonable connection to it, is not a superseding cause” 
· 2. Apply to (a) intentional intervening causes (including criminal) and (b) negligent intervening causes
· 3. Does manner of intervening cause matter? 
· Intentional
· Collins (says no), Marcus (majority rule, says yes) 
· Negligent 
· Derdiarian (says no), Ventricelli (says yes)
· IV. Special (“Per se”) Rules
· A. Rescue Doctrine
· B. Thin Skull Rule
· C. Accident Aftermath
· D. Subsequent Medical Negligence
· 5) Actual Damage
· Actual Harm
· In order to recover for negligence, P must have suffered harm. 
· Can allege a form of legally cognizable harm (physical injury to body), but must prove such harm 
· Physical harm can mean either the physical impairment of the human body, or of real property, or tangible personal property 
· No requirement that detriment be major; any physical detrimental change in physical change is sufficient 
· Case: Right v. Breen
· Plaintiff had stopped his car at a red traffic light when he was struck from behind by defendant’s vehicle 
· There was minor damage to plaintiff’s vehicle, but no physical injuries were reported at the accident scene
· Using a verdict form provided by plaintiff, jury returned a verdict of zero economic damages and zero noneconomic damages 
· Court agrees w/ defendant that plaintiff must establish all elements of a negligence claim, including causation and actual injury, in order to recover and, therefore, the technical legal injury concept does not apply to a negligence action
· Plaintiff arguing that defendant’s admission of liability establishes a technical legal injury which entitles plaintiff to damages
· Practically, must require actual damage 
· Don’t want to clutter the courts w/ trivia 
· Elements of Damages 
· Past and future medical expenses, 
· Loss of wages or earning capacity, 
· Pain and suffering (including emotional harm), and
· Damages for any other specifically-identifiable harm
· E.g. special expenses necessary to travel for medical care 
· Note: Punitive damages are generally not recoverable in a negligence case 
· Entitlement to such damages depends on proof of defendant’s bad state of mind
B. Defenses to Negligence
· 1) Contributory Negligence and Comparative Fault 
· Introduction: Approach  to Comparative Fault
· (1) Learn traditional common law rules 
· (2) Examine the shift to comparative fault & the theory of that shift 
· (3) Determine the effect of this shift on traditional common law rules
· Common Law Contributory Negligence
· Case: Butterfield v. Forrester
· D left obstruction in road, P riding horse and didn’t see the obstruction which was visible from 100 yds away 
· Trial court: “if a person riding with reasonable and ordinary care could have seen and avoided the obstruction, and P was not doing so → jury could find for the D 
· All or nothing; as soon as P was found to be contributorily negligent → no recovery whatsoever (unless exception) 
· Appellate court may have been incorrect by saying this was entirely from P’s own fault 
· Lord: For P to recover, need an “obstruction in the road by fault of the D” → D maybe not negligent at all; long, clear road,  pole easily seen; D could expect P to take care of himself 
· Hypo: Butterfield revised 
· Horse rider (D1), , riding fast, collides with pole placed by homeowner (D2). P (child) injured
· Accident did not occur entirely from D1’s fault; both D’s are proximate causes 
· Case: Li v. Yellow Cab
· CA court moves away from all-or-nothing cont. negligence to comparative fault → greatly expanded the tort system 
· Comparative Fault
· 2 Systems
· (1) Pure: P can recover irregardless of the % of its own fault 
· (2) Modified: P who’s more than 50% at fault (or more than the fault of the D) cannot recover 
· Hypo: Two-Fault Auto Accident 
· P & D drive negligently and collide. 
· P’s damages: $100K, D’s damages: $50K; P: 60% at fault, D: 40% at fault 
· DEPENDS UPON THE SYSTEM 
· In Wisconsin (modified) → P cannot recover b/c more than 50% at fault 
· But, in New York (pure) → P can recover 40% of its damages = $40K
· *Cannot be set off; no netting out 
· Hypo: Three-Fault Auto Accident. (Assume pure jrdx) 
· A: 10% negligent. B & C: 45% negligent each. Each has $100K damages.
· A sues B and C. 
· A can get $45K from both B & C (but must know if retain J&S liability)
· Hypo: P is 16 years old and works for D installing underground tank. Excavation not shored up & P knows it’s not shored up. 
· P: 49% negligent, D: 51% negligent; if P’s negligence is greater than or equal to D’s → no recovery; jury likely knew that if it was 50-50, P couldn’t recover
· Case: Pohl v. County of Furnas
· P goes around the curve at a higher rate of speed (63 mph in 50 mph zone); P alleges D’s negligent placement of sign warning & lack of retroreflectivity
·  Nebraska = modified comparative fault; P barred if fault is equal to or greater; D: 60% at fault, P: 40% at fault 
· D says court should have found P’s negligence exceeded D’s
· P counters & says his negligence is NOT the actual cause; still would be injured (so not all 5 elements are met for cont. negligence) 
· NOTE: In cont. negligence cases, usually only real issues exist  with breach of duty, but be aware of issues with all elements 
· Comparative Fault: Contribution
· (1) Common Law: pro rata (split equally between all D’s) 
· (2) Comparative Fault: jrdx will also adopt comparative contribution (only needed if retain J&S liability) 
· Hypo:  P: 40%, D1: 20%, D2: 40%. Damages = $100K 
· D1 pays $60K → D1 can seek contribution of $40K (under J&S liability) 
· Under several liability no need for contribution b/c can’t pay more than your percent of fault
· Restatement Third on Comparative “Responsibility” 
· (1) Nature of risk-creating conduct, including “awareness or indifference with respect to risks creed by the conduct and any intent with respect to the harm created”
· Intent = not relevant for negligence → bit bizarre 
· (2) strength of causal connection
· Multiple Defendants and Apportionment of Liability 
· Common Law: situations in which multiple Ds subject to J&S liability include: 
· (1) Indivisible injury
· EX: Landers
· (2) Concert of action 
· A & B act in concert to commit an unlawful act
· EX: agree to beat the P, agree to law violations
· (3) A creates risk of harm by B
· “Setting the stage” → A liable for everything, B liable for 2nd injury under rules of proximate cause
· EX: A runs P down leaving him unconscious on the road (otherwise unharmed), B runs over P and breaks the P’s leg 
· (4) Vicarious Liability
· Effect of Comparative Fault on J&S Liability
· Does comparative fault require a change in J&S liability for indivisible injuries? 
· Key ?: Is rationale for adopting comparative fault inconsistent with keeping doctrine of J&S liability? 
· Case: American Motorcycles (CA)
· You have have a situation where 1 D overpays b/c can’t get contribution from other D
· Entire logic of comparative fault is to only pay for what you’re responsible for (dissent argues) 
· SO, MAJORITY JRDX HAVE ABOLISHED J&S LIABILITY AS INCONSISTENT W/ COMPARATIVE FAULT
· → CA Civil Code = compromise between several and J&S liability
· CA still retains J&S liability, but create an exception for non-economic damages 
· Economic damages: can put a $ amount on (includes lost wages, travel expenses, medical expenses, etc.) 
· Non-economic damages: can’t put a set price on them (includes pain & suffering) 
· Hypo: P: 10%, D1: 30%, D2: 60%; $100K economic, $100K pain & suffering damages. Assume D1 is insolvent.
· For economic → can collect $90K from D2 (because CA retains J&S liability) 
· For noneconomic → can collect $60K (b/c several liability; only liable for your fault)
· P’s total recovery:  $90K + $60K = $150K
· Hypo: P: 10%, D1: 50%, D2: 40%. Damages: $100K
· P recovers $90K from D2 (this assumes J&S liability) b/c under comparative fault, never pay more than your % of fault 
· D2 can get contribution from D1 for $50K (not pro rata under comparative fault, only pay your % of fault) 
· *NOTE: Contribution principles under comparative fault does not necessarily mean each party is only responsible for their proportion of fault
· Think: insolvency; if D1 is insolvent, D2 would have to pay more than their share because they wouldn’t be able to get contribution from D1
· Indemnity: complete reimbursement (in comparison to contribution, which is partial reimbursement), even at common law 
· Principle types of indemnity
· (1) vicarious liability (e.g. negligent Domino’s pizza delivery guy) 
· (2) retail seller of a product manufactured by another company (e.g. Walkmart entitled to indemnity from manufacturer) 
· Note: Comparative fault does NOT alter the indemnity rule 
· Settlements & Releases
· (1) Full satisfaction rule: won’t change; once P’s damages are fully satisfied, she can’t collect anything else
· (2) Settlement with release (at common law): release of one D is a release of all 
· EX: P sues D1, D2, and D3. P settles with D1.
· D1 wants release from liability so he can’t be sued again → @ CL, one release led to release of all tortfeasors (which inhibited settlements) 
· SOLUTIONS: 
· (1) covenant not to sue
· If P sues, D can sue for breach of K
· (2) change CL rule by statute 
· Hypo: P injured. Damages = $100K. Sues D1 & D2. Settles with D1 for $10K and D2 goes to trial. P: 20%, D1: 30%, D2: 50%. 
· If J&S liability → can get at most $80K from D2, but since D1 already settles, only $70K. D2 unhappy because only 50% at fault, so can he go after D1 for contribution? 
· Idea of good faith settlement → can never get contribution from D1
· If several liability → most D2 will pay is $50K and there’s no contribution
· Traditional release rule → if settle with D1, then D2 is released. 
· Horrible for P; no incentive to settle
· Comparative Fault & Negligent Failure to Protect P 
· Outline: Comparing Negligence & Intentional Conduct 
· (1) Can negligence and intent be compared? 
· Check statute; it depends 
· (2) Should you compare the two if you have one negligent D who was supposed to prevent an intentional tort by D2? 
· Arguments for pro and con 
· (3) If you take into account the intentional tortfeasor, J&S liability? 
· CA Rule: intentional tortfeasor is J&S liable for both economic and noneconomic damages (exception to the CA Civil Code that distinguishes between these two types of damages)
· Case: Board of County Commissioners of Teton County v. Bassett
· D1: negligent in failing to protect P from going on road and encountering D2; D2: wanted criminal, acting intentionally 
· D2 was arrested and is likely insolvent → D1 want D2 included so it lessens their % of fault because if it’s several liability, they won’t have to pay for his share (so P will bear that cost instead) 
· Court interpreting the statute & conclude that D2 (criminal) should be included in the % of fault because statute uses the more inclusive term of “fault” as opposed to negligence, which allows for the inclusion of D2’s intentional/criminal conduct 
· Case: Turner v. Jordan
· Comes out the opposite way of Bassett; not including the intentional act of another in the comparative fault analysis 
· P was a nurse and D was a psychiatrist → D failed to protect P from violent patient who struck her 
· Doon’t want to compare the two because P shouldn’t be penalized by allowing the negligent party to use an intentional act, which it had a duty to prevent, to reduce its liability 
· Effect of Comparative Fault on Previous “All or Nothing” Rules
· (1) P is not negligent (aka no breach of duty). 
· → no effect; not considered 
· (2) P is negligent, but P’s negligence was not the actual cause.
· P’s negligence won’t be considered & won’t reduce recovery. 
· E.g. Pohl (arguing court erred in finding his injuries would be less severe if he wasn’t negligent) 
· (3) P is negligent, but not the proximate cause of P’s injury because of the risk rule.
· Hypo: Negligent houseguest. Car goes through fence of backyard and P gets injured. 
· Yes, P was injured, but risk is outside the scope of P’s initial negligence in going outside into the backyard. 
· EX: Exxon case
· Tanker broke away from moorings owned by one D and operated by another → captain reached safety, but neglected to fix on his position and ran aground → ship destroyed
· Termination of risk; waters had calmed by the time captain returned
· Compare: NY Subway
· P stuck head out of subway → P was a superseding cause 
· But, strong argument that this could have come  to the opposite conclusion & that this could have been foreseeable 
· (4) Mitigation of Damages/Avoidable consequences 
· Hypo: Ameen refusing physical therapy despite recommendations. 
· @ CL: P must minimize damages by reasonable efforts & expenses. If violated, no recovery for those damages that could have been avoided → Ameen can’t recover 
· Comparative fault: instead of disallowing damages entirely, P just can’t recover for the further damage of failing to refuse physical therapy → loss of use is on the P 
· Governed by comparative fault; liable for your % of fault
· (5) Effect of P’s comparative fault when D has duty to protect P from injury
· Case: Bexiga v. Havir Manufacturing Corp. 
· P, a minor, operating a power punch press for his employers 
· P noticed piece of metal wasn’t in place → tried to correct it and at the same time, his foot had gone to the pedal → hand got cut on the punch, resulting in loss of fingers 
· Good argument that P was contributorily negligent (harm is horrendous & high probability b/c he’s doing this motion repeatedly)
· Pre comparative fault, CL would have barred his recovery,
· Here, making an exception because it was D’s obligation to protect P
· Policy rationale; similar to Bassett, suicide cases, jail cases
· Need to protect P from something they might do 
· Yes, P was maybe negligent, but not going to consider P’s negligence in interest of justice b/c D had duty to install safety devices and protect against this very type of accident/injury
· (6) Negligence and Subsequent Medical Treatment
· Case: Mercer v. Vanderbilt University 
· P was drunk & driving when he got into a car accident 
· D = medical malpractice (didn’t check the ventilator); D says P should be held to comparative fault b/c of how his accident occurred
· Court says not going to apply comp. Fault to D’s negligence b/c P is still entitled to non-negligent medical care; hospital has to take the P as they are (and don’t take into account P’s prior negligence) 
· Subsequent medical negligence = within risk  of the alleged negligence in a D1-D2 scenario, but here  P wasn’t negligent 
· Isn’t this inconsistent with proximate cause? 
· (7) Effect of P’s Comp. Fault When Public Policy is to Protect a Vulnerable P
· Case: Christenson v. Royal School District
· P suing school district, principal, and teach for sexual abuse committed by teacher against a 13 year old
· Not going to assess comp. Fault to the student for her participation in the relationship b/c to do otherwise would be contrary to policy 
· School has a special relationship; student in its custody → school has duty to protect from reasonably anticipated danger
· P didn’t owe a duty to protect herself in this situation → not negligent (b/c no duty) → can’t be held under comp. Fault
· Just b/c she lied about it doesn’t make her contributorily negligent, but may help and show that the school wasn’t negligent 
· Dissent: giving teenagers “incentive” 
· (8) Comp. Fault & Interference with P’s Property Rights or Entitlements 
· EX: P owned land near D’s railroad & stacked flax for his business. P alleged railroad negligently emitted sparks & coal → set fire to destroy flax. 
· Property rights v. negligence -- which prevails? 
· Jury, charged w/ cont. negligence defense → found for D b/c P was contributorily negligent for stacking combustible  flax near railroad 
· EX: P is robber while wearing expensive jewelry in crime-ridden neighborhood. 
· Not going to apply comp. Fault here; not going to infringe on a P’s freedom to dress as he chooses & use his property as he chooses
· (9) Effect on the Rescue Doctrine
·  usually no reduction unless reckless
· Split jrdx now; majority applies comparative fault, but what about emergency situations? 
· Unlikely that there will be reduction for P coming to the rescue, even in comp. fault jurisdictions
· (10) Comp. Fault & Res Ipsa 
· Hypo: Running on escalator, escalator lurches & P falls. 
· P says res ipsa, D says comp. Fault because P shouldn’t have run
· But how do we compare the two? We don’t really know the negligent act
· So, solution - do the best you can, maybe comparative causation?
· (11) Doctrine of Last Clear Chance
· The Concept: 
· (1) D negligent, 
· (2) P contributorily negligent & helpless, 
· (3) After that, D discovers (or should have discovered) and D has last clear chance to avoid injuring P → P gets complete recovery, cont. negligence wouldn’t be applied 
· BUT,  doctrine is completely abolished b/c not needed now with comp. fault 
· (12) Comparison of Intentional/Reckless Acts & Negligent Acts Between P & D
· @ CL: cont. negligence not a defense to intentional or reckless torts; “apples and oranges” 
· Hypo: Provoked fight → apply comp. fault here? 
· Reluctance to compare when P is cont. negligent, so it may depend on statute & how fault is defined (e.g. if it includes any act or omission that is negligent or reckless…) 
· (13) D’s Illegal Activity (*split in authority on whether to apply comp. fault)
· Case: Dugger v. Arredondo
· D’s alleged negligence: not calling emergency services quick enough & not telling medical staff that decedent had consumed heroin 
· D says P should get nothing b/c illegal activity (heroin consumption) 
· Argument: don’t allow recovery for illegal/unlawful behavior → BUT, this is a slippery slope 
· Court says unlawful acts doctrine is not available in personal injury & wrongful death cases (move to comp. fault instead of all-or-nothing bar to P’s recovery if engaged in illegal activity) 
· Dissent: wants to keep the rule
· But, isn’t it subjective and problematic b/c we'd be saying which unlawful activities are minor enough to still a P to recover? Hard to draw the line
· SO, applying comp. fault is better b/c can give a lot or little weight to P’s conduct
· 2)  Assumption of Risk
· Express (Contractual) Assumption of Risk 
· Case: Stelluti v. Casapenn Enterprises, LLC
· P signed a waiver, got injured after riding a spin bike
· Breach? Risk: fall & injury, probability: high (esp. b/c she was inexperienced), alternative conduct: check & fix handlebars → definitely a breach 
· Have to look at the contract, bargaining power, whether it’s an adhesion contract, etc. (nothing really sticks out to render this K unenforceable) 
· Have to  look at what the K covers → discharges the gym from any and all causes of actions (negligence, intentional torts, etc.)
· *courts generally don’t allow these  to cover intentional torts 
· K also reads “sudden and unforeseen malfunctioning of any equipment” and disclaims liability for negligence of club, its agents, and its employees 
· Court says P completely barred from recovery under express AOR
· Is this right? This accident = plainly foreseeable & the K bars unforeseen malfunctioning of the equipment 
· No effect of comp. fault on express AOR b/c you’re dealing w/ contractually-based AOR
· Case: Tunkl v. Regents of University of California
· P signs a waiver to be admitted to hospital on condition that he execute a release, absolving Ds “from any and all liability for the negligent or wrongful acts or omissions of its employees” → court NOT going to enforce this waiver...why? 
· Contrary to public policy; medical services are essential services (P lacks meaningful choice & is often times on a time crunch) 
· How can we reconcile w/ Stelluti? 
· Here, this is an essential service, whereas in Stelluti, activity was voluntary/recreational/discretionary
· This case = exception to express AOR for essential, mandatory services
· Case: Moore v. Hartley Motors
· P & husband bought an ATV → go to take a safety course
· Before completing course, P had to sign waiver (must examine the K) 
· K reads “all bodily injuries & property damage arising out of participation in the ATV rider course” 
· On its face, appears to cover the P’s injury when ATV encountered a rock & threw her off
· Court says not going to enforce this waiver; only going to release D from liability from those “inherent risks of ATV riding and ordinary negligence associated with those inherent risks” 
· Improper layout may be actionable if course posed a risk beyond those inherent risks 
· Here, there’s an implied presumption that the course = not unreasonably dangerous; court relying on the fact that this is a safety course
· Obvious that court has issues w/ this waiver & is trying to come up with ways to make P’s claim outside the scope of the risk by construing the waiver more narrowly (aka by construing against the drafter -- D’s attorney) 
· Tunkl Factors & Public Policy 
· a) business of a type generally thought suitable for public regulation, 
· b) party seeking exculpation is engaged in a service of great importance to the public, which is often a matter of practical necessity, 
· c) party holds himself out as willing to perform this service for any member of the public who seeks it,
· d) party invoking exculpation possesses a decisive advantage of bargaining strength,
· e) party confronts the public with a standardized adhesion contract of exculpation, 
· f) as a result of the transaction, the person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or his agents
· Express AOR Summary
· (1) Recognized & allowed
· (2) Not affected by comparative fault
· (3) Is release “vague or ambiguous”? → can construe against the drafter
· (4) Does release offend public policy? (e.g. no release from intentional or recklessly caused injury, or no release for essential services like in Tunkl) 
· (5) What is the scope? Have to construe the release 
· Implied Assumption of RIsk
· Implied AOR: implied from the facts of the individual case (similar to consent) 
· Traditional Requirements of Implied AOR
· (1) knowing of the risk  and appreciating the risk’s quality
· (2) voluntarily choosing to  encounter that known risk 
· Issue: Do we need implied AOR after we adopt comp. fault? 
· Case: Simmons v. Porter
· Mechanic fixing leaky fuel tank → possible argument that he’s contributorily negligent 
· Trial court: denied P’s recovery b/c CL AOR = complete bar
· Rationale: voluntarily confronting a known risk; that action “trumps” D’s negligence
· In essence, P has consented to confronting the risk & thus any injury from it 
· Holding: do away w/ AOR b/c it’s inconsistent w/ comp. fault; want to apportion fault 
· Those risks that you assume could be reasonable or unreasonable, so could be negligent in choosing to encounter those risks 
· Modern AOR: Dividing the Pool of AOR into 2 Parts 
· (1) Primary AOR
· (2) Secondary AOR 
· → these are pools of factual situations in which the 2 CL requirements were met, but they are distinct factual pools
· So, factual situations in which, before comp. fault, P was barred by AOR now must be separated into primary & secondary AOR 
· 1)  PRIMARY AOR: entering into a forward-looking relationship with the D regarding whether D will protect you from the risk 
· Arises only where parties have voluntarily enters a relationship in which P assumes well-known, incidental risks 
· Two questions: 
· (1) what if, as a part of the relationship, D will not protect you from a risk? D has no duty to protect you
· (2) What effect does that conclusion have on P’s negligence action? If no duty → P’s suit fails
· Case: Gregory v. Cott
· P = caregiver for D’s wife who had Alzheimer’s; D’s wife approached P from behind and bumped into her while she was washing knife → P lost feeling in her fingers 
· Dealing w/ primary AOR
· P knew D’s wife was combative & aggressive, she knew people could become angry & she had experience working with Alzheimers patients
· These risks were inherent in her role as a caregiver
· Limitations of Primary AOR: unreasonably increasing risk of injury beyond those inherent in the activity 
· P tried to argue she was a housekeeper and not a caregiver to try and allow her a recovery in tort 
· 2) SECONDARY AOR: encountering a risk after the D has (1) owed a duty and (2) breached that duty 
· So, this is backward-looking; there already was a duty and break so it’s not like primary AOR where P agrees that D will not protect P in the future 
· Three questions: 
· (1) How can the P act in encountering that risk? Unreasonably or reasonably
· (2) What if P acts unreasonably? Apply comp. fault
· (3) What if P acts reasonably? Full recovery 
· Modern Doctrine of AOR: Application
· Hypo: Negligent house fire. P rushes in to save Torts notes 
· This would be secondary AOR; encountering an unreasonably risk after balancing Carroll Towing factors 
· → recovery would be reduced by comp. fault 
· Hypo: Negligent house fire 2.0.  P runs in to save Renoir painting ( expensive) 
· Secondary AOR; could potentially be a reasonable risk; this painting is so valuable that on balance, could be a reasonable  
· → since it’s reasonable AOR, wouldn’t be reduced by comp. fault, so complete recovery 
· Hypo: Loaned car. D says car brakes don’t work well, P needs to use the car to help a friend asap. P uses car & later gets into an accident 
· D tells P the problem/risk; can’t protect P from the injury
· P knew of the risks (so this would be primary AOR) → no recovery
· Hypo: Household worked injured, sues after they trip over items on stairs. 
· Worker knew of certain risks inherent in the job (i.e., slipping, a dog in the household, etc.) 
· Arguments that this could be primary or secondary AOR, depends on the relationship (e.g. if P was there for awhile and knew that clothes and items were always left on the stairs) 
· Primary AOR: Sports Cases
· Sports = paradigmatic category for primary AOR 
· Must figure out what’s inherent in the game
· Even an intentional pitch to the head? Yes; an inherent part of the game even if it’s in violation of the rules of baseball 
· Case: Coomer v. Kansas City Royals Baseball Corp.
· P injured while Slugger (mascot) launched hot dogs into the stand; claiming negligence for this practice 
· Primary or secondary AOR? 
· Note: this P is an observer, NOT a participant. So test = inherent part of watching a baseball game
· Did Royals alter or increase the risks? 
· Compare: being hit by a foul ball, which is inherent in baseball (and thus primary AOR) 
· If secondary → Did P act reasonably or unreasonably? 
· Good argument that fans won’t be watching the mascot the entire time, so P prob acted reasonably (and can get full recovery) 
· Hot dogs are NOT inherent in the game of baseball, so outside primary AOR 
· EX: Avila case.  P was intentionally hit with a ball.
· Holding: inherent risk of the sport; fact that it was against the rules is not determinative
· Compare to Knight: athlete does not assume risk of co-participant’s “intentional or reckless conduct ‘totally outside the range of the ordinary activity involved in the sport’...”
· EX: Nalwa v. Cedar Fair
· Judges deciding inherent risk questions...may consider not only their own or common experience with the recreational activity involved but may also consult case law, other published materials, and documentary evidence introduced by parties
· Overview: Implied AOR
· Primary AOR
· Old law: no recovery because AOR
· New: no recovery because D owes no duty 
· Secondary Unreasonable AOR
· Old: no recovery because AOR
· New: P gets partial recovery under comparative fault principles
· Secondary Reasonable AOR
· Old: no recovery because AOR
· New: P gets gull recovery
C. Limited, Modified, or Expanded Duty of Care
· Introduction
· Areas of Limited Duty
· (1) landowners/occupiers & lessors
· (2) professionals
· (3) nonfeasance & creation of duty
· (4) contracts, promises, and creation of duty
· (5) duty to protect from actions by third persons
· (6) duty to protected from negligent infliction of emotional distress
· Rationale
· Usual duty: to act as a reasonable & prudent person under the circumstances
· Now, looking at categories of cases 
· Either limited duty or no duty situations 
· Situations in which, for policy reasons, law limits the obligation that person owes to prevent injuries to others
· Like proximate cause, it is a way for courts to control/limit liability 
· 1)  Duty of Carriers and Drivers 
· Common Carrier: Expanded Duty
· Case: Doser v. Interstate Power Co.
· P = passenger on bus → bus got into accident (most likely the other driver’s fault); P brings suit against bus carrier 
· Bus, a common carrier, must exercise more than ordinary care for their protection
· Duty stops just short of insuring their safety & liable for slight negligence → creates a heightened duty of care 
· Common carriers = commercial enterprises that hold themselves out to the public as offering to transport freight or passengers for a fee
· Includes airlines, bus companies, taxis, railroads, etc. 
· Examples of Variations in Duty
· Hypo:  Alabama, Brittany Howard concert. You're visiting your friend, friend drives too fast & gets in accident → you’re injured 
· You’re a guest being transported without payment → requires operator to just not engage in wanton/willful misconduct 
· Friend is not liable b/c it’s just run of the mill negligence
· But, if you’re not a guest, then driver would have ordinary duty to exercise reasonable care  
· Guest Statutes: Rational Basis? 
· Most states (with exception of Alabama) have gotten rid of guest statutes
· 2) Duty of Landowners and Lessors
· Three Categories of Entrants
· (1) Duty to Trespassers: avoid willful/wanton conduct 
· Until actually discovered or D has facts within knowledge so that s/he has “reason to know” → if discovered, duty to exercise reasonable care
· No duty to inspect the property 
· Key is knowledge
· Artificial conditions ONLY; not natural ones 
· Footpath Exception 
·  can recognize that people trespassed to go across the property →exception; know that trespassers generally traverse there →  standard goes to ordinary care
· (2) Duty to Licensees: avoid willful/wanton conduct
· Permitted to enter the premises (includes social guests) 
· Differentiate duty from trespasser duty? 
· Maybe natural as well as artificial conditions 
· (3) Duty to Invitees: exercise ordinary care
· Business visitor; some economic interest common to the parties 
· Also includes public invitation (something open to the public i.e., parks, hospitals, etc.) 
· Applying the Distinctions of Entrants
· Case: Gladon v. Greater Cleveland Regional Transit Authority 
· 2 men attacked him → P ended up in the tracks
· Alleged negligence: conductor failing to bring the train to a stop after the point she perceived or should have perceived P’s peril prior to striking P
· Categories of entrants (trespasser, licensee, and invitee) all have a scope 
· e.g., if invited over for dinner, can’t go to the bedroom 
· For trespassers, if you become aware (e.g. discover them), then you owe a standard of reasonable care of dangers that you know/have reason to know of 
· Here, P was found on train tracks, is this inside or outside the scope of his invitation? Outside the scope
· P trying to argue that he’s not a trespasser b/c he didn’t have intent to trespass (thereby making him still an invitee) → rejected; since he’s outside the scope of his invitation, immaterial how he got there
· P arguing that driver should have recognized him in the tracks (conductor saw his show) → this issue should go to the jury 
· It could change the duty to ordinary or reasonable care
· Hypo: Leaning on railing, watching pollution control tests
· Court says this is a public invitation b/c people were invites to use the bridge, so P is an invitee
· Hypo: Alumni gathering @ Yale. One alumni is on campus and heading back to the house at midnight → has to go to the bathroom; looks across the lawn & sees shrub → goes to pee there and trips straight over wall. P sues his alma mater. 
· Court says he’s an invitee because the area was open to the public
· Hypo: P goes into store looking around. After 30 min, needs to go to bathroom → goes in hallway & trips. Sues the store.
· P = invitee; he came in the store for economic purpose & customers were allowed to go into that area 
· Child Trespassers
· Earlier Doctrines
· Dangerous Instrumentality Rule: imposes upon the owner or occupier of a premises a higher duty of care to a child trespasser when such owner or occupier actively and negligently operates hazardous machinery or other apparatus, the dangerousness of which is not readily apparent to children
· Turntable Doctrine: railroads could be liable for injuries suffered from unguarded railroads
· Attractive Nuisance Doctrine
·  Modern Rule: 
· (1) children likely to respass 
· (2) unreasonable risk 
· (3) children do not discover / realize 
· *Note: P must still prove negligence, and in limited circumstances, it forgives the trespass 
· Also, applies to artificial (not natural) conditions
· Case: Bennett v. Stanley
· P’s son and wife drowned in neighbor’s pool that allowed rainwater to accumulate. Son had wandered over, so he was a trespasser 
· But, he’s a child; can’t appreciate the danger (& children are naturally curious) 
· Court adopts attractive nuisance doctrine (which applies to artificial, NOT natural conditions) 
· SO, duty of care owed to children is different 
· Here, by adopting the attractive nuisance doctrine, court  understands that property rights are being interfered with, but the risk prevention is easy to accomplish (e.g., draining the pool, putting up a fence, etc.) 
· Attractive Nuisance Doctrine & Child Trespassers
· (1) P must prove negligence; forgives trespass under certain circumstances
· (2) Doctrine applies to artificial conditions on land, but: 
· (3) Common hazard exception in some states limits artificial conditions
· (4) Age limits on doctrine: grade school or younger 
· (5) Original Theory of Attractive Nuisance
· (6) D’s in Bennett treated justly? 
· Good argument that maybe parents were more negligent in watching their kids 
· Abolition of Common Law Categories of Entrants
· Case: Rowland v. Christian
· P = social guest in D’s apartment → went to bathroom & porcelain handle broke and severed tendons
· By creating categories of duty → legal issue (not a ? of faucet for the jury), b/c if there’s no duty owed, then there’s no case
· Holding: same duty of care is owed to trespassers, licensees, and invitees
· Not going to differentiate; “man’s life or limb does not become less worthy of protection by law...b/c he came upon the land w/out permission or w/out a business purpose” 
·  Dangers/risks should be & must be foreseeable 
· Proper test: status of the P may have some bearing on the question of liability, but the status of P is not determinative 
· So, person’s status gets factored ino reasonableness, making this a breach question for the jury, when duty is normally a question of law
· Dissent: going to lose stability/predictability by imposing a general duty of reasonable care on landowners 
· Effect: not going to get SJ under this new rule, b/c reasonableness/breach is a question for the jury
· “Reasonable people don’t vary their conduct” → false; they do
· Case: Scurti v. New York
· 14 yr old boy was electrocuted in a railroad yard after crawling through a hole in the fence 
· Question of reasonableness can’t be resolved as a matter of law (on SJ) → going to the jury, so maybe he can recover 
· Effects of Rowland
· Rowland: California rule now; states started to follow this trend
· But now, lost momentum 
· Some states instead have abolished the invitee/licensee distinction (and just keep trespassers separate) 
· Factors: (don’t need to apply on exam, but understand the role of that these factors play)
· (1) Foreseeability of harm to P
· (2) Degree of certainty that P suffered injury 
· (3) Closeness of connection between D’s conduct & injury suffered
· (4) Moral blame attached to D’s conduct
· (5) Policy of preventing future harm
· (6) Extent of burden to D and consequence to community of imposing a duty 
· (7) Availability, cost, and prevalence of insurance for the risk
· Open and Obvious Dangers
· Options for Open & Obvious Dangers
· (1) No duty if risk is open and obvious
· (2) Abolish the doctrine completely
· (3) Restatement (Second): no duty “unless the possessor should anticipate the harm despite such knowledge or obviousness” 
· (4) Restatement (Third): in some instances “residual risk” will remain and landowners have duty 
· Case: Kentucky River Medical Center v. McIntosh
· P = paramedic, was transporting a critically ill patient & knew that the curb she was approaching was problematic (had navigated it 400+ times) 
· P, not paying exact attention, tripped over the curb & injured herself 
· Even if P wasn't distracted, no contributory negligence b/c social utility (benefit) of her conduct = high; focusing on patient’s life
· Open & obvious danger: question of duty 
· @ CL: no duty if it’s open and obvious; barred P’s recovery because they should have seen it and avoided it 
· P isn’t arguing that it wasn’t open and obvious, instead arguing that while transporting a critically-ill patient, she’s more focused on the patient & making sure lines don’t get caught on the stretcher’s wheels while rushing patients into the hospital 
· Court adopts the following rule: 
· Harm = foreseeable despite the obviousness of the danger → hospital had good reason to expect/anticipate  that paramedic would be distracted when transporting a critically-ill patient (Restatement (Second))
· Holding: though a risk of harm may be foreseeable and unreasonable, imposing a duty on the D despite open and obvious nature 
· Inconsistent with comp. fault; don’t want it to  completely bar P’s recovery (similar to AOR & cont. negligence) 
· So, court changing duty rule to impose a duty on landowners despite open & obvious danger 
· Open and Obvious Danger Hypos:
· If a duty exists, warn or take further action to ameliorate the risk?
· Hypo: P goes into K-mart and buys a large mirror, turns around and runs straight into a concrete post while exiting. 
· Despite o & o → D should anticipate the harm b/c it was foreseeable that he’d be distracted while transporting the mirror 
· So, what’s good enough to warn? A sign? 
· Probably not b/c if they’re distracted from the o & o danger, will likely be distracted from the sign too
· Hypo: Watermelons fell in aisle. P continued to shop despite seeing them → tripped on one and fell while she was grabbing something from the aisle. 
· Despite o & o nature, she was distracted while looking thru the aisle → this harm & her being distracted = foreseeable
· Note: Power lines are NOT open and obvious 
· Duty to Persons Off the Land
· Inverse situation from duties owed to those coming onto the land
· Includes trees falling on road, mudslides, etc. 
· Progression in the Development of Duty 
· (1) natural-artificial distinction: duty for artificial conditions, not natural ones
· Natural condition (Restatement): used to indicate that the condition of land has not been changed by any act of a human being, whether the possessor or any of his predecessors in possession, or a third person
· Includes the natural growth of trees, weeds, and other vegetation upon land not artificially made receptive to them
· (2) urban-rural distinction: duty for artificial conditions and natural conditions in urban areas
· (3) abolition of distinction: (Cal. Rule); general duty of reasonable care
· Firefighter’s Rule (also applies to police)
· Rule: Limited duty; no duty for risks from fire caused by ordinary negligence 
· Largely based on AOR; this is part of their job → no duty 
· Exception: undue risks beyond those resulting in call for help or willful/wanton acts (will then owe a duty) 
· CA statute: conduct after person knows personnel arrived
· EX: alleged misrepresentation of whether toxic materials were found at the fire. There were & they didn’t let them know 
· Landowners could be liable b/c this act was “independent” of any tortious act which may have caused the fire
· Duty Owed by Lessors
· Common Law Rule: very limited duty with respect to landowners to lessors
· Based on conveyance of land/property through a lease  & loss of possession (no longer in line with modern notions of leasing property) 
· Exceptions
· (1) contract to repair
· (2) owner’s knowledge and tenant could not be expected to discover it
· (3) public use of premises
· (4) common areas: landowner retains control 
· (5) negligent repairs 
· Case: Pagelsdorf v. Safeco Insurance Co.
· P helping to move furniture, placed hands on railing → railing gave way and P fell to the ground 
· Holding: court rejects CL rule; landowners/lessors owe a general duty of reasonable care to maintain the premises 
· Lessor’s duty applies to lessees and lessee’s guests 
· CA used to use strict liability for landlords (no longer the case) 
· 3) Duty of Professionals
· Introduction to the Standard of Care for Professional Negligence
· (1) Medical malpractice suits = negligence suits 
· (2) Accordingly, the P must prove all elements of a negligence cause of action
· (3) When Doctor takes a patient on, owe a duty of care to patients by virtue of treating them 
· (4) But what is the standard of care that professionals must meet? 
· Standard of Care:  A  professional must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances
· Case:  Walski v. Tiesenga
· Alleged negligence: the wide cut of the laryngeal nerve instead of segregating them before the removal of the thyroid 
· Doc did this b/c P had a lot of scar tissue present 
· → As a result of the wide cut, P’s vocal chords = completely paralyzed
· P uses expert testimony of another Doc as proof of the standard of care
· Berger testified: “in my feeling, standards by which I feel are acceptable practice,  one must identify and preserve the recurrent laryngeal nerve on all occasions” 
· Seems to be what he did, but not the general medical field
· Custom: becomes the standard of care in medical cases 
· If instructions were for RPP, likely would be found negligent under Carroll Towing factors
· But here, need to establish professional standard thru expert testimony 
· Professional Standard
· Professional Standard v. RPP Standard
· (1) Medical “standard” = rule for the very circumstances of P’s case
· (2) So, custom evidence (e.g. the standard practice for that specialty) is determinative;  if Doc didn’t follow the custom → breach of duty
· Compare: TJ Hooper (radio case) and RPP cases; custom may (but does not have to be) admitted & the evidence is not determinative
· Locality Rule: strict requirement that standard be defined by Doc in that locality 
· Variations: Relaxed over time
· (1) “strict” locality 
· (2) modified locality: same or similar locality
· (3) modified locality II: locality as just one factor; “same class” as D
· (4) national standards 
· *modern rule → experts now held to national standards
· Case: Vergara v. Doan
· Main concern: doctors of urban or rural areas treat patients differently based on their resources
· Difficult for P b/c often times not very many docs in rural areas 
· So, rule is likely to become extinct over time b/c of advancements in technology 
· (3) For professionals, need expert testimony which sufficiently establishes the standard of care & actual cause (e.g., in exploratory surgery case may not have such evidence available) 
· e.g. an instruction giving the RPP standard in a pilot negligence case is erroneous; need to give instruction on the professional standard
· Other Aspects of the Professional Standard of Care:
· (1) Expert testimony is not needed if…
· (a) injury is within common knowledge of laypeople (e.g. sponge left in body, or Doc operated on something they weren’t supposed to) 
· (b) suing hospitals, b/c hospitals are governed by licenses
· (2) Specialists are composed to those in that specialty
· (3) School of medicine -- held to your school (e.g. MD v. chiropractor) 
· (4) Professionals include: 
· Nurses, lawyers, accountants, engineers, and architects
· Note: It usually comes down to  a matter of education
· What about plumbers? Electricians? 
· Law has not generally looked at them as professionals despite specialized knowledge
· Good Samaritan Statutes
· Issue: scope of such statues are very important* 
· Can be divided into 3 categories: 
· (1) Those that expressly exclude hospital care; 
· (2) Those that expressly include hospital care; and 
· (3) Those, like New Jersey’s, that contain no explicit provision one way or the other
· Case: Hirpa v. IHC Hospitals
· D comes to assist the patient after code blue announcement → patient ends up dying 
· D says good samaritan statute applies; attempt to immunize individuals who respond to an emergency 
· → way of encouraging docs to respond to emergencies w/out liability since a Doc, by taking on a patient, now owes a duty of care 
· Scope: no person licensed under this chapter...who in good faith renders emergency care @ scene of emergency, shall be liable for civil damages as a result of any acts or omissions in rendering emergency care
· Court concludes that statute applies
· Doctrine of Informed Consent
· Battery Theory 
· Protecting against bodily autonomy 
· Hypo: Doc says “no big deal” → operates on patient & patient loses ear. Battery?
· Purpose? Yes 
· Harmful contact? Yes, but consent? 
· No consent; b/c contact was outside scope 
· Negligence Theory: 
· Standard to Be Applied: Professional or Patient
· (1) Customary practice as in other malpractice actions? 
· Case: Wooley v. Henderson
· Likely follows Walski standard; custom = disclosure of a reasonable medical practitioner 
· So, not following patient rule; following customary medical practice 
· Adds objective test on top of subjective test for causation (actual cause) that a reasonable person & patient herself would have not gone thru surgery
· (2) RPP Standard?
· (3) Standard in Harnish
· Case: Harnish v. Children’s Hospital Medical Center
· P got cosmetic surgery → nerve severed & lost all  tongue function
· P is not alleging negligence in surgery, rather in informed consent by asserting it was negligent not being told this risk before the surgery(so not a malpractice case)  
· Standard: material to an intelligent decision
· Here, P wasn’t told about these potential consequences, so this theoretically is a battery
· But, informed consent cases = almost uniformly treated as negligence b/c malpractice insurance doesn’t extend to intentional torts & not quite intent on the fault continuum
· P must be given material information; need this info to be able to actually consent to the touching (protect bodily autonomy) & know of the risks
· If treated like malpractice, look @ what’s customarily disclosed to patient in this situation
· Here, not using custom standard; must disclose the risks that are material to an intelligent decision 
· Focusing on what the patient needs
· Materiality test = info that might affect/sway your decision 
· Applying the Standard
· (1) Kind of information required under that standard
· (2) Testing proving the required information
· Expert testimony from a doc
· (3) Jury decides what information is material 
· Causation
· Patient must prove actual cause; wouldn’t have gotten the surgery had she known about the risks 
· But, isn’t this a given? Hindsight is 20-20, so this isn’t that reliable
· So, must look at subjective component (do you trust it) & objective component (reasonable person also wouldn’t have gone thru w/ it)
· But isn’t requiring an objective component inconsistent w/ an individual’s bodily autonomy & their views toward touching?
· Exceptions to the Disclosure Requirement 
· (1) Emergencies (e.g. patient out of it, but desperately needs surgery)
· (2) P has the material information
· Hypo: P has gotten a tummy tuck 5 times before. 
· P already has the material information since they’ve gone thru it many times
· (3) Therapeutic Privilege: it’s in patient’s own best interest to not be told much of the information
· Medical opinion -- say no, bad for them to know all of this, but legal opinion -- say yes, need to know all material infor 
· Compromise: burden on Doc to prove this
· Limits of Disclosure
· (1) Failure Rates of Individual Surgeon?
· Case: Wlosinski v. Cohn
· Should failure rate of Doc on kidney transplants be disclosed?
· Court says no;  opening up Pandora’s box 
· Not a risk of the procedure itself & therefore doesn’t fall under informed consent 
· Disclose success rate of surgery generally, but not that individual doctor’s success/failure rate
· (2) Death Statistically Certain 
· Case: Arato v. Avedon
· P says he wants to know the truth about the surgery on his cancer so he can get finances in order 
· Doc didn’t tell him that death was statistically certain 
· Court says info wasn’t material to medical decision b/c this info was to help fix up his finances
· Not required to disclose b/c it’s not a risk of the procedure so doesn’t fall under informed consent 
· (3) Risk of not getting the treatment/procedure
· Case: Truman v. Thomas
· Departs from unconsented to touching model of informed consent b/c here, P didn’t get the pap smear
· P will have easier time w/ actual cause b/c she will say that had she known about risks, would have gone through w/ the procedure 
· Here, risk of not going thru with the procedure def falls under informed consent, so disclosure = required
· (4) Trusting Patient
· Hypo: What if patient doesn’t want the risks/material info from the doctor? Does doc still have to provide info? 
· Up to patient’s bodily autonomy & if they feel doc has best interests in mind, that’s patient’s choice
· For a doc, very risky & want to get that in writing
· Comparative Fault & Informed Consent 
· Case: Brown v. Dibbell
· Only apply comparative fault to patient in limited circumstances like failing to provide accurate information to Doc
· Not going to apply comparative fault for failing to inquire into the completeness or truth of information presented by the Doc
· Professional Standard & Res Ipsa
· Case: Ybarra v. Spangard
· P was able to prove that pre-operation  he never had any pain or injury to his right/arm shoulder, but wasn’t able to prove cause or who caused it 
· Res ipsa? P was unconscious since he was undergoing medical treatment, but under traditional requirements of res ipsa, P didn’t prove which D and which instrumentality caused injury (b/c no exclusive control) 
· Court modifies traditional res ipsa so it can be applied to all Ds who were in control of P since P was unconscious & in Ds’ control/watch
· Problem: run the chance of holding many Ds negligent (in contrast w/ Sommers, where only 2 Ds were involved) → could be unfair
· Court is not using the common knowledge exception (like in case of sponge left in the patient’s body) 
· Case:  States v. Lourdes Hospital 
· P underwent surgery for removal of an ovarian cyst 
·  P claims her arm was hyperabducted, which caused right thoracic outlet syndrome & reflex sympathetic dystrophy 
· P normally would have to prove professional standard of care w/ expert testimony; P has to prove what happened, but couldn’t b/c there wasn’t enough evidence 
· So, P can use res ipsa instead since this injury is not a normal risk/occurrence of the surgery
· Indirect expert testimony needed; just have to say that this accident normally wouldn't occur  without negligence 
· Vs. standard malpractice, P would have to prove standard thru expert testimony speaking about specific custom
· 4) Nonfeasance and Creation of Duty
· Overview of Nonfeasance
· Organization of Material: 
· (1) Basic “no duty” rule for nonfeasance
· (2) Distinction between nonfeasance and misfeasance
· (3) Exceptions to basic “no duty” rule for nonfeasance
· Basic Nonfeasance Rule
· Nonfeasance: “An actor who has not created a risk of harm to another has no duty of care to the other…”
· Thus, one person owes another no duty to take active or affirmative steps for the other’s protection
· Unless one of a listed number of affirmative duties applies. The listed duties are in essence exceptions to the no duty rule. 
· Case: Estate of Cilley v. Lane
· Decedent and D were in an on-again off-again relationship 
· Decedent came to D’s home & she told him to leave → decedent ended up shooting himself & wasn’t taken to the hospital quickly enough → later died
· Proves actual cause b/c medical staff saif if he had arrived 5-10 minutes earlier at the hospital, he would have lived 
· Also, if under RPP duty, very easy to prove breach b/c calling 911 is so easy
· But, this is a question of nonfeasance / duty 
· No duty as a landowner b/c decedent became a trespasser
· Alleged negligence: not calling 911 / not helping decedent; D says this is nonfeasance & that she owed no duty 
· → burden is on the estate to get this out of nonfeasance
· P urges new CL duty: duty to seek affirmative emergency assistance thru reasonable means → court doesn’t accept b/c this opens up can of worms and impose liability despite normal no-duty rule for nonfeasance
· Distinction Between Nonfeasance & Misfeasance
· Nonfeasance: failure to act; doing nothing; vs. Misfeasance: negligence in doing something active 
· EX: Yania case. D encourages decedent to help him start a pump.
· Yania jumped in and drowned; this is nonfeasance so no liability when D didn’t try and rescue him 
· Potential argument: was he an invitee? 
· EX: Newton case. Someone fixed road & left it unlit. P fell into well & sued
· This is misfeasance; have to look more broadly and the failing to light the road doesn’t mean this was a nonfeasance
· Case: B.R. v. West
· Ps = young children of Ragsdale, who was prescribed 6 medications by West (a nurse practitioner)
· Ragsdale ended up killing his wife (Ps’ mom) 
· Alleged negligence: negligent prescription of medications which is misfeasance (affirmative act giving rise to a duty) 
· Court defines duty as “an obligation to which the law will give recognition and effect to conform to a particular standard of conduct toward another)
· Court says duty rules should be put in broader categories of cases rather than on a factual, case-by-case basis 
· Ps may or may not win the case; but there are issues w/ prox. cause b/c there’s an intentional intervening act, so would have to see if Ragsdale’s act was foreseeable
· On breach element: need medical standard & whether these drugs prescribed were customary in these circumstances
· Rationale for Nonfeasance: 
· (1) Practicality; limits scope of potentially exponential tortfeasors 
· (2) Also, D didn’t create the risk (so not at fault)?
· (3) Autonomy -- shouldn’t make people do things they don’t want to do
· Exceptions to Nonfeasance Rule
· (1) Duty arises when D causes harm (even if non-negligently).
· Hypo: Railroad accident again. 
· Ds liable for worsening of harm
· (2)  Duty arises when D creates a risk of harm.
· Hypo: Deer left in road. 
· Risk that might come to fruition, even if it hasn’t yet
· (3) Statute or ordinance: negligence per se
· (4) D assumes a duty.
· Case: Wakulich v. Mraz
· Ds provided alcohol to P (decedent) who was underage
· Alleged negligence: failure to exercise care in voluntarily undertaking to care for P 
· No social host liability b/c there was a statute that abrogated liability for them as hosts 
· Despite affirmative act of providing alcohol, Ps argue that negligent act was failure to take care of her 
· Ds changed her shirt, observed her, placed a pillow under her
· Undertook a duty by attempting to take care of her 
· Good argument that Ds left her in worse position by not allowing others to call 911
· D renders aid
· Hypo: Police officer arrives at scene of accident to control flow of traffic. Car burning @ the scene. Did cop undertake a duty?
· No; this is nonfeasance...no duty undertaken toward woman in the car despite calling fire department
· But, can argue that by calling fire dept. → assumed a duty
·  Good Samaritan
· Problems w/ good samaritan statutes: once someone renders aid, they voluntarily assumed a duty of care
· Can an assumed duty be terminated?
· Hypo: Manager and tenant who owns a gun. Elderly resident threatening to commit suicide. Manager takes the pistol and places it on top of the closet. Manager leaves & tenant then kills himself.
· Manager left & can argue her duty was terminated, but can’t leave them in a worse position (more risk) or P couldn’t have relied on their air 
· Is this a worse position? Prob not; likely same position
· Basic Termination Rule: cannot leave the other in a worse position than before. 
· Either by 
· (1) increasing the risk, or 
· (2) If the P relies on the aid
· EX: rescuer of drowning swimmer can’t stop halfway to shore
· (5) Duty arising out of special relationships
· (a) Determinate relationships (easier to prove) 
· Restatement (Third): employer;  innkeeper; business; school; common carrier;  business or landowner who holds land open to public; landlord; custodian 
· New ones: parent-child?
· (b) Indeterminate relationships (harder to prove)
·  Ad-hoc relationships 
· EX: Farwell case
· Companions in a social venture; were all out drinking together
· Court created a duty when one was attacked and the D left his friend in the car and got beaten badly 
· D’s argument: nonfeasance? Termination of duty? 
· Court says duty based on determinate special relationship; this duty can’t be terminated 
· Hypo:  D required P to undergo pre-employment physical. D never disclosed results, P got a rare disease and D should have known.
· Duty b/c of employer-employee relationship? No, this was pre-employment
· Maybe assumed a duty by requiring a physical 
· Case: Podias v. Mairs
· Ds hit Podias (a motorcyclist) and leave him out on the street 
· Two passengers in the car say to the driver not to bring them up
· Mairs (driver) owed a duty to deceased since he hit him & caused the harm (so he’s automatically out of nonfeasance-land)
· But, what about the two passengers? They’re going to argue nonfeasance b/c they didn’t injury him,  didn’t undertake a duty, & no indeterminate relationship to the Podias, only to each other 
· Court disagrees; says there was a duty owed by passengers b/c Ds had special reason to know Mairs wouldn’t do anything
· Court looks to several other arguments to attempt to impose a duty:
· Ds acquiesced in creating the risk → not really; Mairs did 
· Orchestrated scheme to avoid detection? Not usually used in duty context; court expanding duty largely 
· Carroll Towing Factors 
· Ds “far more” than innocent bystanders 
· Court is obviously extremely bothered by this behavior & got a sense of what is right and wrong in this case
· Holding: can’t orchestrate a scheme not to call 911
· Limits: not trying to formulate general rule; this holding has very limited/narrow application
· 4) Contracts, Promises, and Creation of Duty
· Theoretical Issues
· Duty can arise through a contract
· uncertain contract-tort interchange so the law is uncertain here
· Economic Loss Rule
· Rule: no duty in tort to prevent economic loss
· Establishes boundaries between tort and contract; doesn’t mean you can never recover economic loss in torts (e.g. fraud) 
· EX: D negligently blocks access to P’s retail store, without trespassing or harming the property itself. 
· P’s only claim is for pure economic loss resulting b/c customers could not reach the store 
· Hypo:  Failure to put ad in Yellow Pages. Company goes down. 
· P sues for negligence, but no recovery in tort b/c pure economic loss
· Note: Difference between economic loss & economic damages 
· Economic Torts
· deal w/ stand-alone economic harms or lesses, that is, with financial costs to the P that do no arise from personal injury to the P or damage to tangible property in which the P has a legally recognized possessory or ownership interest. 
· Exceptions to Economic Loss Rule
· (1) intentional interference w/ economic relations, etc.
· Recovery for pure economic loss in tort
· Misfeasance in Performance of a Contract 
· Case: Affiliated FM v. LTK Consulting Servs. Inc.
· SMS: manages Monorail, AFM = insurer for SMS, LTK = company contracted for the repairs by the City (who owns the monorail) 
· P (insurer) is not a party to the contract, but is stepping into the shoes of SMS (whose rights are at stake) b/c of prop. interest 
· Alleged negligence: changing the wires incorrectly (misfeasance) 
· Duty arises b/c “default presumption of a duty of reasonable care applies when the D has created a risk” (no need to talk about “independent duty”)
· By imposing a duty, have to consider what the effect is on the engineers in this situation. K is relevant -- what is the effect on contract law? 
· Here, engineers did something b/c they were contracted to, so they face more liability 
· In the end, duty should arise b/c engineers are well-placed to fix a safety-related problem & do so correctly → gives them more incentive
· Contract is also relevant in that it affects the tort duty & what the standard of care is (here, professional standard) 
· Nonfeasance and Contract
· Case: Langlois v. Town of Proctor
· P = manager of building, D = town who promised to shut off water
· Water was never shut off → caused a flood 
· Misfeasance or nonfeasance? Treated as nonfeasance, but could be misfeasance b/c employee came & didn’t disconnect the water
· Ds argue b/c this is nonfeasance, no duty
· P says Ds owe a duty b/c D undertook disconnecting the water service & P relied upon the undertaking 
· Court makes exception → look at contract; despite nonfeasance, impose a duty b/c P relied on undertaking under Restatement § 323(b)
· Contract-based exception; where there's a promise to render services to protect persons/things & harm is suffered b/c of P’s reliance (who turned off her heat) → takes this case out of nonfeasance-land
· Restatement § 323: 
· (1) gratuitously or for consideration
· (2) to render services...for the protection of other’s person or things
· (3) subject to liability for failure to exercise reasonable care to perform undertaking if: 
· (a) failure increased risk of harm, or
· (b) harm is suffered b/c of other’s reliance on the undertaking
· Hypo: Affiliated FM variation. LTK forgets about the K which requires them to check & fix problems. Fire then starts. Did LTK owe a duty?
· Yes, would fall under § 323 
· Scope of Duty Based on Undertaking
· Case: Diaz v. Phoenix Lubrication Services, Inc.
· Contract = between Jiffy Lube & P 
· Alleged negligence: failure to inspect the tires adequately (potential argument for misfeasance when conducting the oil change) 
· But, have an issue b/c contract determines the bounds of the duty 
· Screws up misfeasance argument b/c the duty arises from the contract, and here it was for an oil change and not for an inspection og the tires/the tread
· For tort purposes, the scope of the contract = the scope of the duty 
· If court expands the torts duty, the contract would be undermined
· Court says on this record, Jiffy Lube did not undertake the duty, but gave themselves wiggle room by saying it “significantly determines” the scope of the duty
· Aka, there has to be a really strong argument that the duty exceeds the contract, which is NOT the case here
· Parallels to Nonfeasance Material
· (1) If create risk → duty arises
· (2) If nonfeasance → no duty unless an exception 
· (3) Here, contract can take out of nonfeasance under specific circumstances 
· Duties to Third Parties Not in Privity of Contract
· Starting Point: 
· Case: Winterbottom
· Contract between Postmaster and D to keep coaches in good repair
· Coach crashes, allegedly because it was not in good repair → crash injures P 
· This is different from Diaz b/c here, the P was a third party not in privity of contract 
· So, court does not allow P to sue b/c if P can sue, then basically anyone can sue 
· Modern Approach: 
· Case: Palka v. Servicemaster
· P = nurse; contract is between hospital & servicemaster
· Contract required D to manage maintenance operations 
· Fan fell on P & injures her
· Court says there is a duty by looking at a series of factors to avoid greatly expanding duties owed to 3rd parties not in privity of contract 
· Court broadens the ability of 3rd parties to sue, but very carefully
· Factors in Palka
· (a) reasonably interconnect and anticipated relationships; 
· (b) particularity of assumed responsibility; 
· (c) displacement and substitution of safety function
· (d) set of reasonable expectations 
· Compare: Strauss (NY City Blackout) 
· Guy goes down to basement & gets injured b/c it was dark → files suit against company 
· No privity of contract in common area, only in his own apt.
· Court says no duty b/c liability would be too extensive since entire city was without light & presumably many got injured
· Compare: Restatement Duty to Third Persons
· Actor who undertakes to render services he knows or should know reduce the risk of harm to which a third person is exposed, has a duty of reasonable care if: 
· a) failure to exercise care increases risk of harm beyond that which would have existed without the undertaking, 
· b) actor has undertaken to perform a duty owed by another to a third person, or 
· c) person to whom services are provided, the third person or another person relies on the undertaking
· Promise or Action as Creating Duty
· Case: Florence v. Goldberg
· No contract here; police had a crossing guard normally, but on day of accident, the crossing guard was not there → child struct at unguarded crosswalk & suffered severe brain damage 
· Dealing w/ this case as nonfeasance, but also could be viewed more broadly as misfeasance
· Duty here arises from D’s conduct (of normally providing a crossing guard) 
· Here, promise + reliance → creates the duty
· Court requiring reliance to circumscribe duty & narrow liability 
· Similar to doctrine of promissory estoppel; utilizing promise + reliance to impose a duty in tort 
· Case: Kircher v. City of Jamestown
· Promises made to witnesses by police officer that they would “call in” after witnesses saw a woman get beaten up & abducted
· Witnesses relied on promise & stopped chasing after the abuser
· Court says witnesses’ reliance is not sufficient; the P herself had to rely on the promise
· Distinguishable from Florence b/c here, P had no idea about the promises made by police & therefore the promises weren’t made to her directly
· SO, since she never relied on this promise → no special relationship
· Is this correct that there’s no special relationship w/out reliance?
· Basis for Duty: 
· (1) misfeasance
· (2) promise plus reliance 
· Scope of Duty?
·  Same issue as w/ duty thru contract 
· EX: Jefferson case. Mother sees crossing guards & allows child to walk to school alone next day. There were no crossing guards next day, and child was struck in the morning. 
· Court said school assumed duty to provide afternoon guards only. 
· Organizing Contract as Duty Material 
· (1) Economic Loss Rule
· So if physical injury: 
· (2) Misfeasance: if creates risk of physical harm, duty likely to arise (think Affiliated FM -- even to those not in privity) 
· Court will examine effect on the contract. 
· (3) Nonfeasance: 
· (A) With privity: modern trend is duty (think Langlois) 
· Scope of duty: contract terms (think Diaz) 
· (B) Without privity: more uncertainty
· Palka factors: “outsourcing” important
· Restatement: increased risk/undertaking/relance 
· EX: Strauss (electric utility liability) 
· 6) Duty to Protect from Third Persons
· Overview
· Issue: Does D owe a duty to protect P from criminal conduct (or negligence) of a third party because of either D’s relationship to: 
· (1) D’s relationship to P or 
· (2) D’s relationship to the third party
· Special Relationships Now Recognized
· (1) Common carrier - passenger 
· (2) Innkeeper - guest
· (3) Business - invitee (including open to public) 
· (4) Custodian - protected person
· (5) Employer - employee
· (6) School - student [image: image1.png]The “But for” test: Would acting
reasonably have prevented the injury?
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· (7) Landlord - tenant
· Models 
· D’s Relationship with the P
· No Special Relationship
· Case: Iseberg v. Gross 
· LFD: Iceberg (P, victim) + Frank (D); VAL:  Slavin (shooter/third party) + Gross (D) 
· Important b/c Ps argue that special relationship doctrine should be eroded and instead make a principal/agent argument 
· Slavin killed Iseberg; told Gross many times he was going to → Gross/Frank never told Iseberg 
· Alleged negligence: not warning Iseberg (nonfeasance)
· Court rejects agency argument b/c facts fail to establish 
· Ps also argue that courts should impose duty on case-by-case basis & policy
· P uses factors that are used for breach & tries to get court to implement those factors 
· No existing special relationship between Iseberg & Ds; even w/ special relationship, wouldn’t be enough b/c need (1) knowledge of danger or (2) reason to foresee danger 
· *Distinguish between D’s active risk creation (misfeasance) 
· Prob some argument for encouraging Slavin, but still nonfeasance
· Businesses
· Case: Posecai v. Wal-mart Stores, Inc. 
· Court lays out 4 basic approaches to landlord/land occupier special relationship and imposing a duty 
· (1) imminent specific harm: about to befell P 
· (2) prior similar incidents: previous crimes on/near premises
· (3) totality of the circumstances: nature, condition, and location of land, other circumstances bearing on foreseeability
· (4) balancing (*CA rule)  → court uses this test 
· Attracting more adherents
· Balancing: foreseeability of harm against burden of imposing duty 
· Balancing test allows cost & burden to be taken into account
· If very high degree of foreseeability → duty for higher security; if lower degree of foreseeability → duty to implement less
· On balance,  no duty; only 3 prior offenses on the premises in over 6 yrs; also, would likely cost a lot of $$$
· Foreseeability is at heart of whether or not to impose a duty
· Court being asked to determine this  when it’s usually a ? for the jury on breach, not on duty
· Schools
· Rationale for the Specific Relationship: 
· (a) compulsory character; 
· (b) expectation of parents and students plus reliance; 
· (c) importance to society of learning activity 
· Case: Marquay v. Eno
· Ps suing district & its abusing employees who sexually abused 3 Ps who were students; Ps allege that school employees were aware
· Private right of action: expressly says you can due 
· Different from negligence per se; imposing civil liability on its face, but often times (and in this case) court says no b/c it’s not specific enough, so no private right of action
· So, looking for a special relationship → yes; one between school personnel & students 
· Principal & superintendent in a special relationship w/ teachers, teachers in a special relationship w/ students 
· Not a general duty of care, duty arises out of special relationship 
· SO, there is a scope to this duty  
· Scope of Duty: Time and Location
· Key: when was parental protection compromised? Also, depends on type of activity & when it was happening. 
· EX: Mirand. Failing to protect one student from violence by another student. 
· Yes, duty. 
· EX: Fazzolari. On premise, but before school. Issue: nature of the 6:30 am activity (here, it was 0 period class)
· Could be a duty, but limited
· EX: Young. Student returning to school for parent-teacher-student meeting. 
· No duty, school had adjourned for the day & he had been released into custody of his parents & was merely in process of traveling to a school event
· Colleges
· Rule: colleges generally have no duty to protect students from social risks (sex, alcohol, drugs, etc.) 
· CA Rule: “postsecondary do have a special relationship w/ students while they’re engaged in activities that are part of the school’s curriculum or closely related to its delivery of educational services” 
· But, not to student behavior over which university has no significant control
· Landlord and Tenants
· Rule: most courts find that a LL has no general duty of reasonable care to protect its tenants 
· Exceptions
· (1) when landlord has created or is responsible for a known defective condition that foreseeably enhances the risk of criminal attack 
· e.g. locks, windows, lighting, keys
· (2) Landlord undertook providing security
·  → duty of reasonable care
· (3) Common areas 
· Case: Ward v. Inishmaan Assoc. Ltd. Partnership
· Ward = resident of a large mixed income housing complex owned by Ds → Sommers had repeatedly harassed Ward and on one occasion stabbed Ward numerous times 
· P alleging landowner owed a duty, D saying nonfeasance, no duty to protect from Sommers 
· Possible exceptions to no duty from landlord, but court unwilling to impose a duty here on LL to protect from 3rd persons b/c it would overburden the LL  
· Maybe would be different if Ds renewed Sommers’ lease w/ this info
· D’s Relationship with the Dangerous Person
· Custodial Relationship 
· Case: Dudley v. Offender Aid & Restoration of Richmond, Inc. 
· Convicted felon in halfway house murders & raped neighbor → Failure to control the felon (nonfeasance) 
· P arguing special relationship between D and the felon (third party)
· Custodial relationship where 3rd party was in custody of the Ds (owner of halfway house) 
· To whom was duty owed? 
· (1) victim identified in advance, and 
· (2) those “directly and foreseeably exposed” 
· So, D owed a duty P b/c she was a neighbor and was directly & foreseeably exposed
· What about if attacker went on bus and later beat someone? → Slippery slope b/c it’s hard to judge where to cut off the duty 
· Landlord and Dangerous Tenant
· Case: Rosales 
· Dangerous tenant shoots neighboring child
· Court found a duty given: (1) knowledge of dangerous condition & (2) landlord’s ability to control after dangerous tenant shoots neighboring child 
· Solution: notice of eviction → but could be an actual cause issue of accident happened w/in 30 day notice
· Case: Strunk
· Dangerous dog owned by tenant
· Prerequisites: knowledge  & ability to control dangerous condition
· How do you reconcile this w/ Ward? Well, Ward was neighbor v. neighbor, vs. dangerous condition that could inflict harm on a 3rd person
· Or, maybe Ward is not general rule & duty should have been owed
· More Categories: Special Relationships
· (1) Parents duty to control their children (*note, very narrow duty) 
· Requirements: not just dangerous propensity, but also: 
· (a) knowledge of specific, dangerous habit
· (b) present opportunity and need to restrain the child to prevent imminently foreseeable harm 
· Overall: limited judicial intervention & age limitations
· (2) Duty to control employees
· Employer must know or have reason to know that employee’s conduct would subject others to risk of harm 
· e.g. negligent hiring, retention, supervision, training
· (3) Negligent entrustment 
· Entrustment of chattel to incompetent person, w/ knowledge or reason to know of the incompetence
· Therapist-Patient
· Case: Tarasoff v. Regents of the University of California
· Deceased parent’s suing regents as employer of the therapists who failed to warn about Poddar’s desire to kill their daughter for failure to warn 
· Special relationship: nature of psychotherapists’s duty 
· Ds say no duty to warn b/c it was confidential info and b/c therapists can’t accurately predict whether Poddar would resort to violence
· But, here they did think threat was real b/c they notified campus police who briefly detained Poddar
· Professional standard of psychotherapist being used to determine standard for (1) breach of determination of risk to Tarasoff; (2) breach of duty to warn 
· If duty to warn, whom? Here, would be Tarasoff, but in other circumstances, it’s more difficult 
· Alcohol Provider
· Case: Brigance v. Velvet Dove Relationship, Inc.
· D served alcohol to minors, including driver who eventually got into accident; driver was already inebriated 
· Allegation of negligence: serving alcohol to minors 
· Special relationship? Yes, between D and driver, but duty is owed to protect the people in the car (3rd parties) 
· Duty is owed here b/c driving while intoxicated has become much more commonplace; bar owner owes duty to protect third persons b/c they know Johnson drove there & was going to drive eventually
· Court reversed traditional rules and imposed common-law duty on part of licensed seller of alcohol to use ordinary care 
· Social Hosts
· Same liability as bar owners/licensed sellers? 
· Some courts have approved of such liability, especially where the host has knowingly provided alc to minos
· What about if driver hurts himself? 
· Courts have refused to allow drunk drivers to bring action against bar; bar owes duty to 3rd parties but not to the negligent driver who is a tortfeasor
· 7) Duty to Protect from Emotional Distress
· Negligent Infliction of Emotional Distress
· Factual Situations
· (1) Emotional distress from risk of physical harm but no physical harm -- otherwise parasitic damage
· Where Ps are at risk of physical injury 
· (2) Emotional distress where third parties are at risk of physical injury and somebody nearby suffers emotional distress
· “Bystander recovery” 
· (3) Emotional distress independent of physical risk
· NIED: Directly Impacted Ps
· I. Starting Point 
· Traditional Rule: no recovery without physical injury 
· Case: Mitchell v. Rochester Railway Co
· P was on street about to board railway car when D drove a team of horses at her → P standing in between the horses → P suffered shock & a miscarriage as a result
· Court says no recovery without physical injury, can NOT recover for fright alone 
· Worry that liability would expand too much
· II. Led to: Impact Rule
· Impact Rule: D has to do something to impact (physically touch) the P even if no physical injury that leads to emotional distress
· Doesn’t  work very well 
· III. Physical Manifestation
· Emotional distress → leads to physical manifestations like trauma or other symptoms
· Distress then manifestations 
· *CA has discarded both impact & physical manifestation rules
· IV. Pure Emotional Distress Only
· Zone of Danger Rule: must be within the risk of physical harm
· Case: Stacy v. Rederiet Otto Danielsen, A.S.
· P operated a small vessel & feared for his life that a freighter was heading straight for him 
· Freighter missed P and ending up colliding w/ another small vessel, killing that ship’s captain
· Court allows P to recover under zone of danger rule; P was placed in immediate risk of physical harm due to D’s negligence 
· P still has to demonstrate/prove severe emotional distress (up for debate; P said “sick to his stomach” and “feared for his life”)
· Court adopts zone of danger rule to give liability boundaries b/c if someone was close by, more likely that their emotional distress is legit
· Potential argument that when the freighter passed him, he was no longer in zone of danger for the distress he’d claim about seeing other captain die
· NIED: Bystanders
· Overview
· (1) In zone of danger
· Few courts: must fear for themselves, then can recover for emotional distress from injury to others 
· *doesn’t really make much sense
· (2) Catron: “reasonably foreseeable bystander” / intimate family relationship
· Case: Catron v. Lewis
· P suffering distress for (1) himself, and (2) for the girls killed by the jet skis 
· Indicated his fear of his safety when jet skis turned & aimed at his boat
· Prob didn’t suffer severe distress until he saw one of the girls face down in a pool of blood b/c before that he just said he was afraid
· Was P in zone of danger? He said he wasn’t afraid jet skis were going to hit his boat, just didn’t know what they were going to do
· SO, assuming P in zone of danger, can he recover as bystander? Must be: 
· (a) immediate family member 
· (b) reasonably foreseeable bystander
· P not an immediate family member b/c the girls who died were his daughter’s friends
· But, isn’t this harsh? P still has a relationship to the victim despite not being immediate family
· Trying to impose “necessary limits” on NIED
· (3) Dillon Guidelines 
· Case: Dillon v. Legg
· Bystander situation; NIED arises from mother & sister witnessing other sister get hit by car & die
· Mother deemed not within zone of danger, she couldn’t recover even tho her distress = real 
· But, sister is in zone of danger, so she could recover
· Court adopts new guidelines: 
· (a) located near scene of accident
· (b) direct emotional impact from sensory & contemporaneous observance of accident
· (c) close relationship 
· SO, mother has a good case under these guidelines 
· Court discards zone of danger test, but this new test poses separate issues 
· (4) Next: Thing v. LaChusa (CURRENT CA RULE*)
· CA Rule: discards Dillon guidelines and installs new test: 
· (1) closely related; 
· (2) present at the scene of injury producing event at time it occurs & aware that it’s causing injury
· (3) serious emotional distress 
· Issues after Thing v. La Chusa
· (1) Contemporaneous perception or aftermath 
· (2) Duration of event
·  EX: Parent arrives after son fell into pool → Son being resuscitated → drowning now instantaneous, event still didn’t end 
· So, parent can recover
· (3) What P must known about D’s actions: that conduct is actually causing harm
· EX:  Scuba diving accident; bro died as soon as he arrived at the surface
· Sister cannot recover b/c she didn’t know D’s negligence had anything to do w/ bro’s death 
· Have to know that it’s D’s conduct that is doing the harm
· (4) Close Relationships
· Familial relationships; includes parents/kids/spouses
· Also includes people living together (unmarried cohabitants) 
· Emotional Distress Independent of Physical Risks
· Two Traditional Areas of Recovery 
· (1) Negligent death messages
· (2) Negligent mishandling of corpses 
· “Direct Victim” 
· Case: Burgess v. Superior Court
· P given prenatal care by obstetrician who diagnosed prolapsed cord → insufficient oxygen → baby born w/ permanent brain damage
· Court does not apply Thing v. La Chusa guidelines b/c P would have issues w/ that test since she was sedated & not aware of what was going on
· Instead, court applies “direct victim” test; P directly affected by negligence & doctor has a relationship to both the P and the child 
· Direct victim = pre existing relationship which takes the case out of the bystander territory (otherwise, D would have incentive to give anesthesia to mother so she wouldn’t be aware of what’s going on)  
· Key to “Direct Victim” Rule: 
· (1) P in some kind of preexisting relationship w/ the D → P becomes a direct victim
· (2) D in undertaking creates a foreseeable risk of emotional distress from negligent performance 
· Restatement: activities, undertakings, or relationships in which negligence is likely to cause severe emotional harm
· Miscellaneous 
· Case: Heiner v. Moretuzzo
· Negligent misdiagnosis that P was infected w/ AIDS (note, AIDS at this time was essentially like a death sentence b/c lacked care/information) 
· Court doesn’t allow recovery b/c the distress was caused by the P’s fear of a nonexistent physical peril 
· But, logic that physical peril is nonexistent = problematic
· Case: Boyles v. Kerr
· Court unwilling to recognize the release of the sex tap w/ commentary as owing a duty 
· Court saying it’s difficult to distinguish between severe/non severe emotional distress → faulty logic; then you wouldn’t get NIED claims
· Possibly the wrong claim, maybe should have brought a privacy tort instead
· NIED in CA
· CA recognizes several classes of emotional harm: 
· (a) Zone of danger: P is in danger
· (b) Bystander: P’s emotional distress from seeing close family member injured
· (c) “Direct Victim”: can include zone of danger 
· Toxic Exposure: Fear of Future Harm (CA Rule)
· No present physical injury, so to recover: 
· (1) P must show that he/she will develop cancer in the future on a “more likely than not” basis.
· (2) Unless, D actis w/ “oppression, fraud, malice” (i.e., willful and conscious disregard/recklessness) 
· Loss of Consortium 
· Loss of Consortium: recognition of legally protected interest in personal relationships; cause of action to recover for damage to their relational interest (i.e., loss of injured party’s company, society, cooperation, and affection) 
· (1) Spouse recovery for spouse = generally allowed (including CA)
· CA allows for spouses & domestic partners
· (2) Child recovery for parent: minors often allowed
· Not in CA
· (3) Parent recovery for child: more doubtful
· Not in CA; sexual relations not involved & concern over double recovery 
· Case: Boucher v. Dixie Medical Center
· Ps = parents of son who was put into a coma & came out severely brain damaged & quadriplegic
· Ps alleging loss of consortium
· But here, Utah passed a law abolishing claim for spousal consortium, so would be incongruous to allow a claim for child consortium; would lead to “anomalous results” 
· NIED & Loss of Consortium
· Analytically: 
· (a) both are negligence actions
· (b) usual elements apply
· (c) limitations are treated as duty questions (Thing v. La Chusa test)
· (d) damage element: emotional distress
· (e) limitation: consortium = derivative cause of action
· SO: P’s recovery = subject to cont. neg. of the victim
· End of Evolutionary Chain
· Case: Camper v. Minor
· Camper collided w/ Taylor (who was killed instantly); P exited his truck & viewed Taylor’s dead body from close range 
· Camper sued Taylor’s estate
· Limitations: 
· (a) serious or severe emotional distress (*use for damage element)
· (b) where a reasonable person, normally constituted, would be unable to cope
· (c) supported by medical or scientific proof
IV. STRICT LIABILITY
A. Vicarious Liability (Respondeat Superior)
· Vicarious Liability
· Basic Principles of Respondeat Superior
· Overview
· (1) Vicarious Liability = form of strict liability 
· “Person or entity is held legally responsible for fault-based torts of another” within scope of employment
· (2) Distinguish from employer’s own negligence (e.g. negligent hiring) 
· (3) Prerequisite: employee has committed a tort; need to establish employee liability first
· Analytic Approach
· (1) Check & see if employee is negligent
· *apply all 5 elements
· (2) Then, apply vicarious liability doctrines for employer 
· Scope of Employment
· Case: Riviello v. Waldron
· Waldron flipping knife while talking to customer → customer struck in eye, causing loss of its use; employer held liable 
· Test: whether act was done while servant doing his master’s work, no matter how irregularly, or with what disregard for instructions 
· No problem saying he was within scope of employment here
· Case: Fruit v. Schreiner
· Fruit = life insurance salesman; @ 2 am went to restaurant to interact w/ out of state sales agent → left restaurant and got into accident and struck P, whose legs were crushed
· Court/jury could find he was in scope of employment b/c he was at least “motivated in part by desire to meet with out-of-state guest and to benefit as a salesman”
· Overarching Theories for “Scope of Employment” 
· (1) control theory (“puppet master) 
· (2) “doing the master’s work, not matter how irregularly or with what disregard of instructions” 
· (3) losses “incident to carrying on an enterprise” 
· Is motive to serve employer a prerequisite? To some degree, need some motive to serve employer 
· Additional Doctrines
· (1) borrowed servant rule: employee lent to a second employer 
· Traditional rule: Employee causes injury → first employer is usually liable 
· Modern rule: employer that’s in most control = liable
· (2) captain of the ship doctrine: surgeon leads the operation and is therefore liable for the negligence of nurse, anesthesiologist, etc. 
· Liability To and From Place of Employment
· Going and Coming Rule: an employee going to and from work is ordinarily considered outside the scope of employment so that the employer is not liable for his torts  
· Exceptions
· (1) incidental benefit to employer (broader)
· (2) dual purpose doctrine 
· Employer is directly benefited
· In addition to commuting, employee performs a service for the employer 
· Case: Hinman v. Westinghouse Electric Co.
· Normally, travelling to and from work does not result in vicarious liability b/c employee is not within scope of employment 
· Employee getting paid for travel time from site to his house & getting a travel expense according to the contract 
· Court adopts an exception here b/c incidental benefit is going to employer, who can collect employees from outside normal range
· If no travel pay or employee uses travel time for purposes other than traveling home → may change the outcome; these cases are very fact-dependent 
· Key: 2 payments (travel time & travel expense( → benefit to employer, so employee = within scope of employment 
· Frolic and Detour: related to “going and coming” rule 
· (1) Is employee on a “frolic” (not within scope of employment) or a “detour” (still within scope of employment)? 
· Detour: employee driving company car deviates from route to buy milk 
· Frolic: picks up car from shop to bring back to dealership → goes opposite direction → stops @ bar for 3 hours → returns back in the direction of work, gets in accident
· (2) If a frolic, when does employee exit from scope of employment? When does employee reenter? 
· Reentry: 
· (a) reasonable proximity to duties, and
· (b) intent to act in furtherance of employer’s buz
· Hypo: Mailmen goes out to lunch
· Dual purpose; was guarding the mail & still within scope of employment 
· Hypo: Drag race. Guy going to convenience store to get shelf measurements on his day off. Leaves and goes on drag race.
· Dual purpose
· Hypo: Driving & on work call
· Dual purpose
· Personal Activities
· Case: Edgewater Motels, Inc. v. Gatzke
· Scenes of the drama: (1) at the bellows; consumed a lot of alcohol while learning about the bar business, (2) at his hotel room, smoked cigarettes while filling out expense forms; calls himself a “24-hour man”
· 24-hour man helps support argument that he’s within scope of employment 
· Is he  within scope of employment while smoking? 
· Not always, but here yes b/c this is a temporary deviation that is minor; didn’t abandon his employment 
· Court say dual purpose; filling the form out while he was smoking & employer basically paying him for everything → within scope 
· Employer’s Liability for Employee’s Intentional Torts
· General Rule: intentional torts do not usually give rise to vicarious liability 
· Case: Montague v. AMN Healthcare, Inc.
· Intentional tort @ issue: poisoning coworker’s water w/ carbolic acid (battery) 
· Court uses following test to determine if conduct w/in scope of employment: 
· (a) required by or incidental to employee’s duties, or
· (b) reasonably foreseeable in light of employer’s business
· Also looks @ whether there’s a causal nexus to employee’s work
· Going back to test, there’s no evidence that intentional tort was incidental to employment & no evidence that this was reasonably foreseeable
· Yes, the two got into a fight before, but not enough to deem the poisoning as foreseeable 
· Exceptions: 
· “Well-known hazards”
· EX: Fahrendorff. Counselor made sexual advances to a resident in a group home
· Deemed to be a well-known hazard of the enterprise 
· Hypo: Police officer raped a woman after she was found drunk driving. 
· Within scope of employment; officer took her home after he pulled her over & raped her
· Hypo:  Technician sexually molests pregnant girl while she’s getting an ultrasound & didn’t allow the BF to come in. 
· Victim = particularly vulnerable & D was in control of victim 
· Despite this, court says not w/in scope of employment b/c it’s not an outgrowth or gendered by employment 
· Independent Contractors
· General Rule: hirer is not liable for torts of an independent contractor 
· Test: control over the details vs. control over the end result 
· Case: Mavrikidis v. Petullo
· Clar Pine: owners of gas & repair shop; Petullo Bros: independent contractors hired by Clar Pine
· Gerald Petullo drives negligently → should Clar Pine be held vicariously liable? 
· Look at the following factors: 
· (a) set amount for payment, or payment in increments?
· (b) who supplies the tools, 
· (c) control over the project* (usually dispositive)
· Here, Clar Pine not held vicariously liable b/c Petullo Bros had most of the control in the project;  they brought their own tools/supplies, were paid for 1 job in its entirety
· But here, couldn’t there be an exception? Court didn’t give enough weight to inherently dangerous activity of transferring hot asphalt
· Exceptions to Independent Contractor Doctrine
· So called “non-delegable duties” (i.e., can’t be delegated by employer). Includes: 
· (1) Inherently dangerous activities
· EX: crop-dusting
· (2) Peculiar risk 
· CA Supreme Court: “under doctrine of peculiar risk, a person who hires an independent contractor to do inherently dangerous work can be held liable”
· Very broadly defined in CA; includes: (1) struck by auto while eradicating traffic lines; (2) dump truck backing up during road construction; (3)  electrocution, etc. 
· (3) Statutory Duties 
· EX: safety precautions 
Case: Pusey v. Bator
· Pusey = shot & died; trying to hold YSP liable as Bator’s employer...what about Grief Bros, who hired YSP to supply a uniformed safety guard? 
· Here, b/c form of work = inherently dangerous, can’t just be delegated off to an independent contractor to avoid liability
· Miscellaneous Forms of Vicarious Liability
· (1) Partnerships 
· Not a separate entity, like corporations
· (2) Joint enterprises
· Key: agreement, common purpose, community of interest, equal right of control 
· Similar to partnership, but for single purpose (not necessarily for profit) 
· Apply to social ventures? 
· Doesn’t apply to internal members of the enterprise
· So if 3 people in car, D driving,  P (passenger) can’t sue D and other passenger 
· Usually involves vehicles 
· (3) Concert of action
· Conspiracy-type situations;; close to joint enterprise
· Usually in the context of illegal/criminal/tortious conduct
· (4) Entrustment of vehicle
· Negligent entrustment // owner-consent statutes 
· (5) Family Purpose Doctrine
· Now dealt w/ by vehicle owner liability statutes 
· (6) Imputed Contributory Negligence: “Both Ways” Rule
· Two Situations: 
· (1) A sues M (Master) → S’s (Servant) negligence is attributable to M
· (2) M sues A → S’s negligence is again attributable to M 
· Works both ways; Servant’s negligence is attributable to Master both when M is the plaintiff & the defendant
B. Activities Subject to Strict Liability
· Strict Liability Activities
· History
· Earliest Forms of Action
· Trespass: direct injury (e.g. sword fight) 
· Case: indirect injury (e.g. log thrown into road) 
· Shift to Fault
· Case: Brown v. Kendall
· P has to be prepared to show fault; not going to get into whether it was direct/indirect
· Instead look @ intent or negligence; must show fault after over 5 centuries where strict liability was the norm 
· Post Brown: “Pockets” of Strict Liability Remain
· Modern rule: strict liability is the exception, not the general rule. “Pockets” of SL after switch to fault include: 
· (1) Trespassing animals 
· Largely cattle, sheep, horse, & barnyard animals (not pets) 
· (2) Animals w/ dangerous tendencies 
· Know or have reason to know
· (3) Wild animals 
· Lions, bears, tigers, etc. for injuries that are connected w/ that characteristic of the animal (proximate cause) 
· Case: Rylands v. Fletcher 
· Reservoir leaks vertically then horizontally into P’s mine after water  destroys the shafts 
· Ps likely didn’t sue for negligence b/c might be difficult to prove breach since Ds didn’t know that the shafts existed & weren’t visible
· General rule now = fault
· Court of Exchequer (low court): no strict liability b/c this was a lawful act on their own land w/ no reason to suspect that damage would ensue 
· Exchequer Chamber (middle court): yes strict liability based on mischief rule; if person brings on his land & keeps on it anything likely to do mischief if it escapes → strictly liable unless act of G-d or cont. negligence (looks at cattle, privy, and alkali cases for support)
· House of Lord (high court): yes strict liability, but based on non-natural use; reservoir was not natural use b/c land was originally being used as a mine (naturalness = linked to use of prop)
· narrower rule; less liability here under  than mischief rule
· Post Rylands Strict Liability 
· Restatement (First): SL for “Ultrahazardous Activities” 
· (1) serious harm that cannot be eliminated w/ due care
· (2) not a matter of common usage (related to idea of natural / non-natural distinction in Rylands
· Restatement (Second): Abnormally Dangerous Activities 
· Balancing test/case-by-case determination; look at: 
· (1) existence of high degree of risk of harm
· (2) likelihood that harm will be great
· (3) inability to eliminate the risk by reasonable care
· (4) activity is not a matter of common usage
· (5) inappropriateness of activity to place
· (6) value to community outweighs dangerous attributes
· Case: Dyer v. Maine Drilling & Blasting, Inc.
· D damages P’s home by blasting of rock nearby in connection w/ construction of a bridge 
· Court follows Restatement (Second)’s balancing test for abnormally dangerous activities  
· Because blasting is inherently dangerous, most courts recognized that this inherent danger cannot be eliminated by exercise of care → go back to strict liability; seeks to encourage cost-spreading 
· Modern Strict Liability by Individual Activity 
· (1) High energy activities 

· blasting and explosives; rocket testing
· (2) Fireworks 
· Not really b/c so common
· (3) Poisons 
· Includes crop-dusting
· (4) Release of hazardous wastes 
· Includes impounds of noxious/toxic substances
· (5) Lateral & subjacent support 
· e.g. can’t withdraw/excavate to cause the next to you to slide 
· Prima Facie Case of Strict Liability for Dangerous Activities
· (1) Duty: D acting affirmatively (not at issue)
· (2) Strict Liability: Is D subject to strict liability for injuries caused by this activity?
· (3) Actual Cause: “but-for” test
· (4) Proximate Cause: Does P.C. change b/c D is “strictly liable”? Is a P.C. limitation consistent w/ SL?
· Hypo: Mother mink. Blasting caused mother mink to eat her young.
· Not within scope of risk of blasting → no SL
· Hypo: Rifle & dynamite truck. Company hauling dynamite on freeway → A guy from a union that is protesting starts shooting at the truck. Gas station is injured. Owner of gas station sues for SL.
· Court agreed w/ D that shooter was an intentional, intervening cause → no SL
· Hypo: Storing dynamite. 
· Yes SL; setting off dynamite is not an intentional, intervening cause
· Hypo: Dynamite stolen and was reported. Individuals blew up someone’s house & killed a few people. 
· No SL; occurred 3 weeks after & 100 miles away, so outside class of persons
· (5) Damage
· Defenses to Strict Liability 
· Contributory Negligence
· Common law: Inapplicable; can’t “mix and match” the D’s strict liability and the P’s negligence 
· Restatement (Second): takes the view that a P’s contributory negligence is a defense 
· AOR
· Applicable as a defense. 
· For primary, ask whether P knew D would protect them from act subject to strict liability
V. PRODUCTS LIABILITY 
A. Relationship to Contract: Economic Loss
· Origin of Products Liability
· Contract Law Roots
· Historical Development: 
· No liability (lack of privity) → 
· Liability if inherently dangerous → 
· Negligence against manufacturers (hard to prove) → 
· Lawsuits against manufacturers based on implied representations → 
·  Greenman (manufacturer strictly liable for injuries)
· Solution: Strict Liability in Tort
· Restatement (Second) § 402(a)
· (1)  Defective condition unreasonably dangerous to the user or consumer, or to his property” 
· (2) “Unreasonable danger” 
· *not intended to incorporate negligence*
· Eliminated in CA
· Scope of Liability for Defective Products
· In Tort: limited to defects “resulting in physical harm to the ultimate user or consumer or to his [other] property” 
· vs. In Contract (Economic Loss): damages for inadequate value, costs of repair and replacement of the defective product, or consequent loss of profits
· Effect: 
· Most courts follow CA Supreme Court decision in Seely v. White Motor Co., that economic harm standing alone is recoverable only in contract
· Non-physical harms: left to law of warranty
· Physical harms (to person or property): left to law of tort
· Case: Moorman v. National Tank Co.
· P purchased from D a steel grain storage tank for use in P’s feed processing plant → 10 yrs later, crack developed
· Ps suing on theory of strict liability, not negligence b/c it’s easier to prove defective product over negligence 
· Dealing w/ economic loss, where recovery has to be in contract & not in tort
· Court uses following test for economic loss: “damages for inadequate value, costs of repair, and replacement of the defective product, or consequent loss of profits -- without any claim of personal injury or damage to other property”
· Here, can’t recover b/c this was pure economic loss 
· Four Factual Situations
· (1) Defect causes personal injury to user or physical injury to other property of user → strict liability 
· (2) Product w/ defective workmanship or materials or materials 
· EX: faulty headphones; economic loss rule
· (3) Physical harm to P’s product which is a component of a larger product. 
· Is it an “integrated whole” or separate parts? 
· (4) Physical harm only to purchased product by “sudden and calamitous” event (split in jrdx; slight majority → contract, not tort) 
· EX: Airplane engine problem → airplane crashes.   
B. Types of Defects
· Introduction to Product Defects
· Types of Defects
· Issue: Focus is on “whether a product is ‘defective’ in the first place, and what a P has to prove to establish such a defect”
· Three Types of Defects
· (1) Manufacturing Defects
· (2) Design Defects
· (3) Information Defects
· Prima Facie Case for Products Liability 
· (1) Duty: putting the product out to the public → creates a duty
· (2) Product is defective under tests for defectiveness under strict products liability
· E.g. consumer expectation test, risk utility, etc. 
· (3) Actual Cause
· (4) Proximate Cause
· (5) Damage
· 1) Manufacturing Defects
· What is a Manufacturing Defect? 
· Manufacturing Defect (Restatement of Products Liability) : product departs from its intended design even though all possible care was exercised in preparation and marketing of the product 
· (1) Product was in a defective condition, unreasonably dangerous for its intended use 
· (2) Such defect existed when the product left D’s control, and 
· (3) Defect was the proximate cause of the injury sustained
· (4) Actual cause
· Consumer Expectation Test: dangerous to extend beyond that contemplated by ordinary consumer
· Proof of Manufacturing Defect
· Under Negligence: jury might conclude product was defective but defect did not result from negligence 
· Under strict liability: a finding that the product was defective when put out onto the market by the manufacturer would result in a victory for a P 
· Case: Lee v. Crookston Coca-Cola Bottling Co.
· P = waitress, injured when a coke bottle exploded in her hand
· If under negligence, P would have to show breach in manufacturing of the bottle (which would be v difficult)
· The bottle hadn’t hit anything. It wasn’t placed anywhere hot or mishandled.
· Key: eliminate other possibilities over time; has to be proved when suing manufacturer 
· P could establish from circumstantial evidence that the bottle was overpressurized. 
· Court gives 3-part rule for showing manufacturing defect.
· Holding: trial court was wrong for not instructing strict liability, circumstantial evidence is sufficient)
· Manufacturing Defects in Food
· Case: Mexicali Rose v. Superior Court 
· P swallows a 1-inch chicken bone contained in enchilada → suffered a throat injury 
· Court says no tort strict liability; bone is natural to the enchilada, so the product is not defective (but, maybe can sue in negligence) 
· Dissent: no consumer can expect a chicken bone; doesn’t make sense to distinguish between bone (natural) and a wire (foreign/unnatural)
· Case: Jackson v. Nestle-Beich, Inc.
· P broke a tooth on hard pecan 
· Court strikes down foreign-natural doctrine = unsound & should be abandoned 
· Instead, consumer’s reasonable expectations = test for defectiveness under the Restatement is the better test; “if a reasonable consumer would not expect the food product to contain that ingredient” 
· Tests for Defect 
· Consumer Expectations: look at what an average consumer (not specific) would expect in that product
· *usual test for manufacturing defects in food*
· Foreign-Natural Doctrine: if something is natural to the product → no SL
· 2) Design Defects
· Tests for Design Defects
· Consumer Expectation Test: Product may be found defect in design if the P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
· Case: Leichtamer v. American Motors Co.
· Ps offroading in a Jeep; roll bar didn’t protect the passengers from this type of roll over (design defeat) 
· Court uses consumer expectation test 
· Ps using Jeep in a reasonably foreseeable manner (offroading); ordinary consumer expected that if Jeep rolled over, they’d be protected
· Issues in Applying Consumer Expectation Test: 
· (1) What if cause of injury is complicated? 
· EX: Car collapsed onto P 
· Court said consumer expectation test in which “everyday experience” forms your expectation
· Here, crash was too complex, so can’t use this test 
· (2) What if injured person is a bystander? 
· EX: Car rolls over & injures someone else watching. 
· Bystander is not a consumer → can’t really use the test
· (3) What if product is a new product? 
· No one really knows much about the product, so don’t really have expectations yet → hard to use the test  
· Risk-Utility Test: whether benefits of the challenged design  outweigh the risks inherent in such design 
· Factors: (similar to Carroll Towing, no?)
· (a) likelihood that product design will cause injury, 
· (b) gravity of danger posed, 
· (c) mechanical and economic feasibility 
· Case:  Knitz v. Minster Machine Co. 
· P’s foot accidentally activated the foot pedal & press descended, amputating two fingers; there was a safety device, but it wasn’t attached
· Consumer expectation test doesn’t work here, instead court uses a different test: if the benefits of challenged design do not outweigh the risks inherent in such design 
· Unlike factual setting in Leichtamer, there are situations in which “the consumer would not know what to expect, because he would have no idea how safe the product could be made”
· So, genuine issues of material fact existed as to whether the design was defective & trial court incorrectly granted SJ
· CA Rule from Barker (*leading products liability case in CA) 
·  Combines 2 Tests for Design Defects
· (1) consumer expectation: design fails to perform safely as an ordinary consumer would expect or
· (2) modified risk utility → shift burden to D to prove risk-utility after P proves that product’s design proximately caused injury 
· In reality, more so looking @ actual cause
· Case: Barker v. Lull
· P scrambled out of a high-lift industrial loader → P was seriously hit/injured by lumber falling from the road 
· Court formulates new rule for design defect 
· EX: Campbell. P was injured when thrown from her seat while riding on a city bus. Seats immediately behind her had grab bars on them, so that if she sat on one of them, she would have had something to hold onto.
· Once P proves the design proximately (actually) caused her injury → burden shifts to D to prove risk-utility 
· Very pro-P test ensures that P gets to jury
· Genie Safer Alternative Design Test
· Must prove: 
· (1) Safer alternative design 
· (2)Risk outweighs the alternative 
· Look at: 
· (1) whether the gravity and likelihood of injury outweighs the lift’s utility,
· (2) whether there is a substitute that would meet the same need and not be unsafe or unreasonably expensive, 
· (3) whether there is a safer alternative design, 
· (4) whether the danger of misuse is obvious & readily avoidable, 
· (5) ordinary consumers’ expectations
· Case: Genie Industries, Inc. v. Matak
· P was killed while using aerial lift; church member assured that instead of lowering the platform and having him get off every time, he could instead roll the lift to the new spot & have the lift fully extend
· On the life, there was a sign that read “Danger: tip-over hazard”
· P must prove (1) Safer alternative, and (2) risk outweighs utility
· Evidence of SAD is weak, but there is still enough, so P met first party of 2-part test
· Now, have to do a risk-utility balancing → court concludes on balance, the lift is not “unreasonably dangerous” so no design defect
· Special Case of Drugs
· Restatement § 402A, comment k: no design defect liability under consumer expectation test or design defect, only for failing to warn or negligence 
· So, even if prescription drug or medical device is harmful to other patients, it is not defect since its useful to a class of other patients 
· *CA follows this rule 
· C. Information (Warning) Defects
· Function of Warnings:
· (1) inform of risks
· (2) inform of alternatives that would avoid the risks 
· Case: Liriano v. Hobart Co.
· P’s hand gets caught in the meat grinder; machine bore no warning indicating that grinder should be operated only w/ a safety guard attached
· Despite this being an obvious danger, it wasn’t obvious to P b/che  was 17, just moved to the U.S., just started on the job, and was never given instructions  about how to use the meat grinder
· Assuming obvious danger, warning still needed b/c it can propose alternative/safer conduct
· Even if information defect, may run into an issue w/ causation b/c P has to prove that but-for failure to warn, he wouldn’t have been injured. Possible solutions for causation: 
· (a) shift in burden of proof (by preponderance of evidence w/ warning, P still would have been injured) 
· (b) heeding presumption (courts usually “presume” that the P would have read and heeded the warning → rebuttable by the D; doesn’t shift burden like in (a))
· Level of Detail in Warnings
· Warning will be legally sufficient if…
· (1) it is reasonably clear 
· Case: Carruth v. Pittway Corp
· Pamphlet set in small type & didn’t include any warning/danger language 
· Problematic in both its substance & its formatting
· So, it  was a jury question to decide whether the pamphlet provided adequate warning 
· (2) sufficient force and intensity to convey the nature and extent of risks to a reasonable person
· (3) when possible harm is severe, quite specific information may be required 
· Wrap-up of Information Defects
· What happens when….
· (1) P admits to not reading the warning? P not going to win
· (2) P admits he already knew of the danger, although the warning was inadequate? No actual cause; warning wouldn’t have changed the outcome
· (3) Defect is obvious? P can still likely bring a case, but the obviousness will likely be treated as a defense
· (4) A warning exists? Does not necessarily prevent the bringing of a design defect case
· (5) The product is accompanied by a safety guard (a la Hobart)? Could still be a design defect if the removability of the safety guard is a foreseeable misuse
· (6) There’s no foreign language warning? May have a claim if a number of users speak a foreign language
· Warnings might not be needed when…
· (1) learned intermediaries (e.g. prescription drugs) 
· Exception: if learned intermediary can’t reduce risks (e.g. mass inoculation) 
· (2) suppliers of bulk goods
· (3) sophisticated users 
C. Defenses to Products Liability 
· How to Treat Defenses under Products Liability
· AOR & Contributory Negligence 
· Case: Bowling v. Heil Co.
· Bowling grabbed the control lever on the dump hoist system and as he was manipulating it, truck bed rapidly descended upon him & killed him instantly 
· D says he was contributorily negligent or that he assumed the risk 
· @ CL for strict liability of abnormally dangerous activities, 
· Contributory negligence is NOT a defense, but
· AOR was a defense
· Here, court doesn’t allow cont. negligence but allows AOR (minority rule)
· This case is NOT the majority rule; majority rule would apply comparative fault as under Daly v. GM
· Restatement (Third): A P’s recovery of damages for harm caused by a product defect may be reduced if the conduct of the P combines w/ the product defect to cause the harm & the P’s conduct fails to conform to generally applicable rules establishing appropriate standards of care
· Exception: 
· Most courts don’t reduce P’s recovery for failing to discover a defect 
· Hypo: Dangerous shopping cart. P injured by shopping cart. P brought suit against Safety for negligence and against Nest-Kart for strict products liability.
· Compare Safeway’s negligence to Nest-Kart’s strict liability, so also compare P’s negligence w/ D’s strict liability 
· Misuse
· Approach: Look at from manufacturers’ perspective 
· Categories of Misuse
· (1) Unforeseeable misuse
· Effect: precludes recovery since product was not defective
· Case: Hughes v. Magic Chef, Inc.
· Buildup of propane gas caused an explosion & fire
· Ds allege P misused product when third pilot light was not reignited 
· Court says this is an unforeseeable misuse → P can’t prove prima facie case of products liability since product is not defective 
· P’s misuse is not an affirmative defense, instead it has to do w/ an element of P’s case (so it’s P’s burden)
· Question of foreseeability of misuse is for the jury -- court looks to an ordinary person, taking very little into account of the specific P
· (2) Foreseeable misuse
· Consumers generally; relevance of P’s personal characteristics are slight. 
· Effect:  P’s foreseeable misuse on P’s recovery can either: 
· (a) allow P a full recovery
·  no cont. negligence a la Bexiga b/c negligence of P “was very eventuality the safety device was designed to guard against
· (b) most courts: comparative fault
· D) Scope of Products Liability
· Who are Appropriate Ds?
· Includes: 
· (a) anyone in the chain of distribution (manufacturers, wholesalers, retailers)
· (b) lessors of personal property if in business of supplying goods to lessees
· (c) sellers of used goods
· *Cases are split
· (d) hybrid transactions (part-sale, part-service)
· Test: look to the essence of the transaction
· If pure service → no strict liability 
· Includes professional services (lawyers, doctors, dentists, etc.) 
· If sale → subject to strict liability 
· Case: Newmark v. Gimbel’s Inc.
· P goes to beauty operator, who suggested a perm → P’s forehead blistered & her hair fell out after getting the perm done
· P brings lawsuit against Gimbel’s (manufacturer)
· P didn’t actually buy the product, but paid for it indirectly as part of the service she was receiving 
· Here, dealing w/ “hybrid transaction” → court looks at the essence of the transaction and concludes it’s a sale
· Court distinguishes from dentist -- which is more essential & here, getting hair done is not so essential
· Does NOT include: 
· (a) lessors of real property 
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