Torts – Nockleby – Fall 2020 Outline 

Intentional Torts

Key Ideas

Act

· Act – external manifestation of the actor’s will. A voluntary contraction of the muscles. 

· Spasm – not an act

· Failure to act – a failure to act or an omission where there is no legal duty is insufficient to trigger an intentional tort
· Sullivan v. Atlantic Federal – bank failed to provide adequate security after a robbery. During the next robbery Sullivan, a teller was killed by the robber. Court held that bank was not liable for assault or battery because failure to act resulting in harm is insufficient for intentional tort
Intent

· Knowledge with substantial certainty – for intent, actor at minimum must have knowledge with substantial certainty that their act will result in interference with Plaintiff’s legally protected interest

· Garrett v. Dailey – 5yo pulls chair out from where Aunt is about to sit. Aunt falls and injures herself. Ct. App. remands case to review 5yo’s intent (i.e., knowledge with substantial certainty) that he was acting to occasion the result.
· Circumstantially defined – unlawful intent is defined by the situation in which an action occurs.

· Vosburg v. Putney – attention getting kick from one student to another, but it was in a classroom while a class was in session so it was inappropriate. 
· Motive does not make a difference. f
· Key determining factor is that Defendant objected to cause contact which resulted in harm. 

· Claude v. Betts – car dealer Christmas party, man shocks woman in neck resulting in nerve damage. Held liable because he objected to make contact, though it was meant to be harmless or playful, in a way that resulted in harm.
Battery
Battery – Elements
Full (Restatement)
(1) An actor is subject to liability to another for batter if:

a. he acts intending to:

cause harmful contact OR offensive contact with the person of the other or a third person, OR
an imminent apprehension of such a contact, AND
b. a harmful or offensive contact with the person of the other directly or indirectly results.

(2) An act which is not done with the intention state in (1)(a) does not make the actor liable to the other for a mere offensive contact with the other’s person although the act involves an unreasonable risk of inflicting it AND, therefore, would be negligent or reckless if the risk threatened bodily harm.
Shorthand

(1) Act 
(2) Intent to cause: 
(i) harmful contact, OR
(ii) offensive contact, OR 
(iii) imminent apprehension of contact
(3) Contact results 
Battery - Key cases and ideas

Vosburg v. Putney

· Intent for Offensive Contact – unlawful intent is defined by the action that results in the situation in which it occurred (e.g., a kick once class has been called to session)
· Harmful intent is not necessary to establish intent for battery. Intent can be satisfied is proved that the defendant intended to contact another under circumstances where the contact was outside the bounds of normal social behavior of acceptable contact. 
· Moral culpability – notes after case, Caulde v. Betts (car dealer Christmas party shocking device results in nerve damage) – if your act causes serious harm, even if was unintended to cause serious harm, consequences should fall to intentional actor (who has become the internal wrongdoer) than innocent victim. REASON – intentional wrongdoer should be liable, even for actions that they cannot reasonably foresee as opposed to leaving victim unremedied. 
· Tie in with Vosbury v. Putney, Putney was held liable for injuries that resulted from kick to Vosburg even though he could not have foreseen them because he acted with intent to cause the offensive contact that resulted in the contact that caused the injury. 
Garrett v. Dailey
· Intent – only satisfied if you have knowledge with substantial certainty that the act is going to result in the harmful or offensive contact, or imminent apprehension of that contact
· Prank would still satisfy. 
· In this case, had Dailey pulled the chair out in an attempt to make Garrett fall for a prank or to otherwise embarrass her then it would have been battery. Trial court did not find that was the case as it accepted Dailey’s testimony which showed otherwise. Ct. App. remanded to specifically reconsider Dailey’s intent.  
· Direct or indirect contact – Personal contact is not required, all that is required is for the actor to have knowledge with substantial certainty that contact (“direct” or “indirect”) will result. 

· “Only necessary that the person set in motion forces by which the harmful or offensive contact occurred”

· Limit this by how far the person is from the scene when injury happens

· Torts between two innocents – Brian Dailey was 5 years old at the time of the incident. Still held liable. Garrett is an innocent here because she is the victim. Dailey is an innocent because he is a child. In situations between two innocents the one who causes the action to occur is liable. 
McGuire v. Almy

· Intent – Almy was insane, McGuire was nurse charged with taking care of Almy. Almy batters McGuire while having an anger episode. Court holds Almy accountable for battery because the act occurred outside of an episode of a frenzy or when Almy would otherwise have not had control over their body. (See policy arguments on insanity). 
Transferred Intent

· Where an actor intends to act against one person, but ultimately strikes or causes imminent apprehension in a third person, the intent with which the actor struck out at the first person can be transferred to the third person. 

· To show transferred intent, show that the actor intended to cause the necessary elements against the original victim, but struck the third person. This will “transfer” the intent to the third person who is actually injured. 
Assault

Assault – Elements
Full

(1) An actor is subject to liability to another for assault if he acts intending to:

a. cause harmful contract OR offensive contact with the person of the other or a third person, OR 
an imminent apprehension of such contact, AND
b. the other is thereby put in such imminent apprehension
Shorthand 

(1) Act
(2) Intent to cause: (i) harmful contact, (ii) offensive contact, or (iii) imminent apprehension of contact

(3) Imminent apprehension results
Assault - Key cases and ideas
I de S and Wife v. W de S

· Battery gone wrong – creation of assault as a battery where one misses striking the person and instead puts them in imminent apprehension of a battery taking place. 
Brooker v. Silverthorne
· Apprehension of imminent harm or offensive contact – “reasonable person” must feel that there is imminent threat
· Assault can be quelled if person could not immediately act or the threat is conditional. Policies behind this:

· (1) threats themselves are not harmful; victims can take steps to protect themselves if they are not “imminent”
· (2) Recipients of threats must “stiffen up” and not seek solace for temporary hurt

· (3) Imminence allows for the distinguishing of serious threats from threats that are less likely to end up resulting in violence

· (4) people should have a chance to blow off steam without being liable for emotionally hurting others

· (5) Administrability – courts would be inundated with cases about fist shaking, angry words and hyperbole
· Situational context matters & plaintiff is not forced to exercise options for safety – Vetter v. Morgan – two men at a stop light late at night and woman in car beside them. 
· Recognized as assault because there was a threat of imminent danger that Morgan might have exited his vehicle (spat at Vetter’s car – notice there was an action outside his car, insults, gestures, etc.)
· Vetter could have driven away, but court said this did not matter. Consider that this could have resulted in an accident or other harm to a bystander so courts did not consider it. 

· Removal of imminence - Nockleby is author of “Hate Speech in Context” and argues that we might want to remove imminence in the future in favor of a contextualized standard where a true meaning can be established. 
· People should be protected from fear as it disrupts daily life into future. Just because harm is not imminent does not mean that person doesn’t feel need to watch over their shoulder if it is serious enough. 
· Sleeping beauty example

· Prince Charming kisses sleeping beauty. Has he assaulted her? NO ASSAULT.
· (1) Prince acts

· (2) Prince’s act intended to cause harmful or offensive contact (it is offensive because sleeping beauty has not consented to it) or imminent apprehension of such contact
· (3) Sleeping beauty IS NOT put in imminent apprehension of contact, she is asleep. How can she know? BUT

· (3) Offensive contact results = battery. 

Intentional Infliction of Emotional Distress (“IIED”)

IIED – Elements

Full 

(1) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.
(2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress:

a. to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or

b. to any other person who is present at the time, if such distress results in bodily harm.

**Outrageous Conduct – so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious and utterly intolerable in a civilized community. Generally, the case is one in which the recitation of the facts to an average member of the community would arouse his resentment against the actor, and lead him to exclaim “outrageous!”
Shorthand

Actor liable for IIED if:

(1) Engages in extreme and outrageous conduct
(2) Conduct intentionally or recklessly produces (3)
(3) Severe emotional distress
**If bodily harm results from the extreme or outrageous conduct that intentionally or recklessly produces emotional distress then the actor is also liable for the bodily harm. 
**Outrageous conduct – beyond all possible bounds of decency, atrocious and utterly intolerable in a civilized community. Would make someone exclaim “Outrageous!” 
IIED - Key cases and ideas

Agis v. Howard Johnson Company

· Waitress fired from HoJo hotel restaurant. Manager did firings in alphabetical order. Court created this new tort and gave waitress a chance to prove elements in a new trial. 

· Severe emotional distress – “that no reasonable man could be expected to endure it.”

· In decision, court cited a moral response saying that they think these claims are legitimate. They noted that it could lead to an influx of cases for hurt feelings but decided that the courts should not just shy away from tough issues and should take them on to protect those that are hurt. 
· Today, courts are left to decide what they see as outrageous and can use it to throw cases out. 

· Relationship between P and D matters

· Key for analysis of conduct if that aggressor has some position of power over aggressee that they could use to exploit them. 
· employer / employee – this was the situation in Agis
· male / female;

· police / prison;

· pregnant women / doctor or hospital;

· race, depending on context;
· Shelter or other provider / customer – if customer has no other immediate option (i.e., on an airplane, rail car, at a hotel, etc.), they can state a claim against provider for even minimally offensive language. 

· Reasoning is because they do not have another immediate option and deserve to be respected.
· Liability to bystanders

· Bystanders who suffer from extreme and outrageous conduct can claim IIED. 

· Family – severe emotional distress (could show that liable for a close family friend who is basically “like family” by defining their relationship further; dog example)
· Non-family – must suffer bodily harm as a result of conduct. 

· This follows transferred intent doctrine.


· If A aims to harm B, but A harms C (regardless of if A knows of C’s presence), then A is liable for C. 
False Imprisonment

False Imprisonment – Elements

(1) An actor is subject to liability to another for false imprisonment if:

a. he acts with intent to confine the other or a third person within boundaries fixed by the actor; and

b. his act directly or indirectly results in such confinement of the other; and

c. the other is conscious of the confinement or is harmed by it.

(2) An act which is not done with the intention stated in Subsection (1, a) does not make the actor liable to the other for a merely transitory or otherwise harmless confinement, although the act involves an unreasonable risk of imposing it and therefore would be negligent or reckless if the risk threatened bodily harm. 
Shorthand

(1) Act

(2) Intent to confine (person or a third person)
(3) Confinement results (to person or a third person)

(4) P is conscious of or harmed by confinement
False Imprisonment – Key cases and ideas
McCann v. Wal-Mart Stores
· Wal-Mart has “shopkeepers privilege” to confine someone who they believe is shoplifting – have to prove false imprisonment to show that they violated privilege. 
· Mistake is not enough to prove false imprisonment. Because they have shopkeeper’s privilege, if they detail on reasonable grounds, in a reasonable manner, for a reasonable time they can detain someone. 

· Confinement results – physical barriers do not necessarily matter, an overbearing of the plaintiff’s will is all that is required. 
· In McCann, Wal-Mart was able to confine McCann’s through intimidation:
· i) coercion via threat of physical violence, McCann believed that if they tried to leave it would get physical because of employee watching over them and not letting son used the restroom; 
· ii) coercion via call to authority, McCann felt as if they had to stay for an unreasonable amount of time because the police were on the way and respected that authority. 
· **Be careful here in situations where minority group is targeted** 

· Duress and “confinement” – related to overbearing of plaintiff’s will
· “Well established” rule that fear of discharge from at-will employment does not constitute confinement for purposes of false imprisonment
Waiter takes purse for small tip – HYPO

(1) Act – yes there is an act
(2) Intent to confine – maybe.

a. Yes – taking the purse could limit radius that the woman can travel; thus, there are boundaries fixed by the actor
b. No – taking the purse does not confine the person to a boundary that the actor chooses. Person is free to roam about at their leisure, speak with others, etc.
(3) Confinement results – depends on implications of how person felt and the actions that they took
(4) Conscious of or harmed by confinement – depends on how intent was regarded by the purse owner. Could or could not argue that this has been satisfied. 

Shopkeeper’s Privilege

The merchant must show the detention:

(1) was based on reasonable belief; 

(2) was accomplished in a reasonable manner; and

(3) was for a reasonable amount of time

**Mistakes are recognized so long as the person acted reasonably under the circumstances because they have the privilege.**

Forced travel

· Compelling a person to accompany an actor from place to place by force, threat of force, exertion of legal authority effectively confines the other as though they are locked in a room.

· Griffin v. Clark – Defendant takes Plaintiff’s suitcase from her at a train station and puts it in his car to persuade Plaintiff to travel with them by car as opposed to the train. Plaintiff does. In route, Defendant is in an accident and Plaintiff suffers injuries. Plaintiff can recover under false imprisonment provided Plaintiff can demonstrate an overbearing of their will or other persuasion to accompany their belongings. 
Stalking

Stalking – Elements

Stalking is a statutory tort. 

(a) A person is liable for the tort of stalking when the plaintiff proves all of the following elements of the tort

(1) The defendant engaged in a pattern of conduct the intent of which was to follow, alarm, or harass the plaintiff. 

In order to establish this element, the plaintiff shall be required to support his or her allegations with independent corroborating evidence

(2) As a result of that pattern of conduct, the plaintiff reasonably feared for his or her safety, or the safety of an immediate family member. 

For purposes of this paragraph “immediate family” means spouse, parent, child, any person related to consanguinity or affinity within the second degree, or any person who regularly resides, or, within the six months preceding any portion of the pattern of conduct, regularly resided, in the plaintiff’s household.

(3) One of the following:

(A) The defendant, as a part of the pattern of conduct specified in paragraph (1), made a credible threat with the intent to place the plaintiff in reasonable fear for his or her safety, or the safety of an immediate family member and, on at least one occasion, the plaintiff clearly and definitely demanded that the defendant cease and abate his or her pattern of conduct and the defendant persisted in his or her pattern of conduct. 

(B) The defendant violated a restraining order.

(b) For purposes of this section:

(1) “Pattern of conduct” – means conduct composed of a series of acts over a period of time, however short, evidencing a continuity of purpose.

Constitutionally protected activity is not included within the meaning of “pattern of conduct”

(2) “Credible threat” means a verbal or written threat, including that communicated by means of an electronic communication device, or a threat implied by a pattern of conduct or a combination of verbal, written, or electronically communicated statements and conduct, made with the intent and apparent ability to carry out the threat so as to cause the person who is the target of the threat to reasonably fear for his or her safety or the safety of his or her immediate family. 

(3) “Electronic communication device” – see statute

(4) “Harass” means a knowing and willful course of conduct directed at a specific person which seriously alarms, torments, or terrorizes the person, and which serves no legitimate purpose. The course of conduct must be such as would cause a reasonable person to suffer substantial emotional distress, and must actually cause substantial emotional distress to the person. 

Shorthand

(1) Act (D engaged in patter to follow, alarm or harass P)

(2) Fear (conduct made P reasonably fear for his or her safety, or the safety of an immediate family member)

(3) Threat / cease and abatement OR restraining (D made a credible threat towards P or one of P’s family members AND P at least one told D to stop in a clear and convincing manner OR D violated a restraining order)

Stalking – Key cases and ideas

Element review

To prove that a tort has been met, state the elements. Then, go through elements and apply facts to them to show if they are or are not met. 

· For elements that have explanatory definitions, take explicit care to show that the definitions are met with your fact pattern. 

· E.g., third element, credible threat – would need to show that (i) threat was made; (ii) that threat was made with intent and apparent ability to be able to carry it out; (iii) that threat caused the person to fear for safety. 

· E.g., third element, cease and abate pattern of conduct in a clear and convincing manner - if you were to have run away from someone, and when they caught you screamed at them “LEAVE ME ALONE!” Would this count?

· Yes – your attempt to evade them followed by a clear ask to stop bothering you should be sufficient. 

· No – This statement does not refer to the pattern of conduct. It is clear that you do not want them to follow you anymore that day, but what is not clear is if this is a one time ask or indicative of all other times. 

Differences between stalking and other torts

· Element of intent – fear in second element has nothing to do with D’s intent. It is related to P’s feeling. Intent of D comes later with credible threat. 
· Victim’s involvement – all other torts it was enough for victim to simply be the victim. In stalking, victim has to be involved to say “Stop!”
Trespass to Land
Trespass to Land – Elements

The entry itself is wrong.
· Common Law - Unwarranted intentional entry onto land in the peaceable possession of another, without regard to the degree of forced used (i.e., the means which the enclosure is broken) or the extent of the damage inflicted. 

· Intent – defendant acted voluntarily and that he knew or should have known the result would follow from his act. 

· Must intend the act which constitutes the unwarranted entry on another’s land.

· Restatement – one who recklessly or negligently, or as a result of an abnormally dangerous activity, enters land in the possession of another or causes a thing or third person so to enter is subject to liability to the possessor, if the presence of the thing upon the land causes harm to the land or to the possessor. 

· An actor is liable for trespass to the possessor if they recklessly or negligently, or as a result of an abnormally dangerous activity: 

· (1) enter the land in the possession of another; OR 

· (2) cause a thing to enter the land; OR

· (3) cause a third person to enter – AND –
· The presence upon the land causes harm to the land or to the possessor.

· **Restatement offers more protection to the land owner because it includes negligent and reckless behavior.**

Shorthand

(1) Act

(2) With intent to enter

(3) Entry to the land (of another) results

· Unconsented intentional entry onto the land of another
Trespass to Land – Key cases and ideas

Snow v. City of Colombia

· Snow’s home serviced by City of Colombia water line. Water line breaks and floods Snow’s home. 
· Snow brings action for trespass against city. Trial court finds for Snow on action of trespass. 

· S.C. Ct. App. reverses decision because element of intent cannot be satisfied. 

· City did not know the water was outside of pipeline until Snow told them it was. As such, City did not have intent to enter Snow’s land so element of intent cannot be satisfied. 

O’Dub and Trespass

· Justice Holmes aims to hold the “innocent” or “mistaken” trespasser accountable. 

· If a person accidently enters your land thinking it is theirs and does some damage they should be liable. 

· If they thought it was theirs, they would expect to incur the cost of whatever damage they caused; therefore, they should subsequently expect to incur the same amount of damage to compensate you.

· They were fine paying for it themselves so should be fine paying you too.
· Cross reference – Battery, accidental striking
· Common theme – actor is not fully aware of their surroundings. In both cases, intends to do specific act (e.g., trespass – chop down tree that they believe is on their own land; battery – gesticulating with hands when they do not see person behind them)

· Difference – the intent to which the act is done. 
· Trespass - the person would have intent to do the act that resulted in the harm so they should be liable. 
· Battery - the person would have intended to act (i.e., gesticulate with hands), but their act was not intended to cause the harm or offensive contact to the person of another so they are not liable (for the intentional tort of batter).
· Consider Garrett v. Dailey, to define intent, the actor would need knowledge with substantial certainty that the act is going to result in the harmful or offensive contact, or imminent apprehension of that contact
State v. Shack
· Property owner employs migrant farm workers who seasonally live on the property

· Shack, non-profit legal worker, and Tejeras, non-profit medical worker, enter land of property owner to aid a migrant worker and discuss with them legal advice
· Property owner allows them to enter, but says they need to meet with migrant worker in owner’s office in presence of owner. 

· When they refuse, property owner calls Sheriff and tries to have Shack and Tejeras removed for trespassing.

· N.J. municipal court and county court hold Shack and Tejeras liable for trespass

· N.J. Appellate division reverses. 

· Holding – Shack and Tejeras have a privilege to be on land (i.e., violate property rights of owner) as they are in process of assisting the migrant worker exercise their own rights (i.e., personal rights to medical assistance and right to legal advice)

· Holding – Rights are relative and there must be an accommodation to serve persons when necessary. There is a privilege to violate a real property interest when it is part of serving the destiny or rights that have been granted to a person.

Indirect Trespass / Nusiance
Majority Rule - application of indirect trespass and nuisance relies on force and energy test. 

Indirect Trespass – Elements

(1) Invasion affecting exclusive possessory interest of another

(2) Intention to act which results in an invasion

(3) Reasonable foreseeability that act will result in invasion

(4) Substantial damage to the res

Nuisance – Elements

One is subject to liability for a private nuisance if, but only if, his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and the invasion is either:

(1) Intentional and unreasonable; or

(2) unintentional and otherwise actionable under the rules controlling liability for nuisance or reckless conduct, or for abnormally dangerous conditions or activities. 

(Factors are more “loosely goosey” than elements) In determining gravity of harm from an intentional invasion of another’s  interest in the use and enjoyment of land, the following 5 factors are important

(a) the extent of the harm involved;

(b) the character of the harm involved;

(c) the social value that the law attaches to the type of use or enjoyment invaded;

(d) the suitability of the particular use or enjoyment invaded to the character of the locality; and

(e) the burden on the person harmed of avoiding the harm. 

(Factors are more “loosely goosey” than elements) In determining the utility of conduct that causes an intentional invasion of another’s interest in the use and enjoyment of land, the following 3 factors are important:

(a) the social value that the law attaches to the primary purpose of the conduct;

(b) the suitability of the conduct to the character of the locality; and

(c) the impracticability of preventing or avoiding the invasion.

Shorthand

· Action taking place on another property that affects your use and enjoyment of your own property. Two types of action:

· Intentional and unreasonable action

· Unintentional, but otherwise actionable under liability rules for negligent or reckless, or for an abnormally dangerous conditions or activities

Indirect Trespass / Nuisance – Key cases and ideas

Crop dusting HYPO

Is this trespass, indirect trespass or nuisance?

· Elements of all three are the same, trespass is the easiest to prove and it gets progressively harder through nuisance. 

· A sound attorney will bring a claim for all three (if possible) and see what they are able to prove. 

Scenario - A farmer flies a crop duster over her field to release pesticides on the crops. The released pesticides are picked up in the wind and blown into the neighboring organic farm. 

Trespass

· Has there been an act that caused the entry of a person or thing or third person to enter the land possessed by another?

· YES – act of plane dropping chemicals.
· Was there an intention to do the act which the defendant knew (or should have know) would result in the invasion?

· MAYBE

· YES – when flying a plane, you should know that wind exists and may cause the blowing of chemicals. 

· NO – the intention was to drop the chemicals onto the persons own land, not that of another. 

· Did entrance to the land of another without their permission result?

· YES

Indirect Trespass
· Has there been an invasion affecting the exclusive possessory interest of another?

· YES

· Was there an intention to act which resulted in the invasion?

· YES – intended to fly plane and drop chemicals

· Was there reasonable foreseeability that the act will result in the invasion?

· MAYBE

· YES – when flying a plane you should be conscious of wind conditions. 

· NO – the wind is subject to shift. How is a person supposed to anticipate what the wind will do?

· Was there substantial damage to the res?

· YES – pesticides on an organic farm ruin it. 

Nuisance

· Was there an action that took place on another property that affected the use and enjoyment of your own property?

· YES

· Was the act intentional or unreasonable?

· NO – the action was not intentional as they did not object to have the chemicals blow into your land. 

· Was the action unintentional, but otherwise actionable for negligence or recklessness?

· MAYBE

· YES – same argument about wind and planes

· NO – wind is subject to shift at any time. A person cannot reasonably foresee changes in wind patterns
Borland v. Sanders Lead Co. & Boomer v. Atlantic Cement Co.

WHY ARE THESE TWO CASES IMPORTANT – They show how to justify a change in application of a law – Rule, precedents, policy arguments. 

· First, apply rules. If rules do not give you an answer look to precedent. If precedent cannot give you an answer (or you are observing non-binding authority) debate the policy arguments that each one presents. 
Borland v. Sanders Lead Co.
· Alabama Supreme Court case that revises what qualifies as trespass. 

· Issue – can you bring an action for trespass for an intangible (i.e., unseen) matter?

· Ala. Sup. Ct. looked at Martin v. Reynolds Metal Co., an Or. Sup. Ct. case for an update of what qualifies as trespass. Original law held that trespass had to be something seen or tangible. Intangibles were left to a nuisance claim. 

· Using reasoning from Martin v. Reynolds Metal Co., the court updated to a force and energy test which updates the definition of trespass for advances in science. 

Boomer v. Atlantic Cement Co.

· NY Superior Court (highest court in NY) case related to smoke, dirt and vibrations emanating from a cement plant to a near by community.   
· Issue – smoke, dirt, etc. from cement plants polluting the air. For the sake of residents close to the plant, should the court issue an injunction against the plant to stop the activity and shut down its operation?

· Court reviewed precedent first.

· Found competing views from NY. 

· For shutdown – in prior cases, when it has been shown that trespass or nuisance from industry causes even slight damage to the surrounding community an injunction was granted. 

· Against shutdown – in prior cases, when there was no damage to the surrounding community the injunction was not granted. 
· Found additional views from Indiana Sup. Ct. that lead them on a policy argument approach. 

· Indiana allowed an industrial plant to continue operating despite its pollution because it provided a great benefit to the community. 

· Undertook policy arguments

· Economic incentive (subsidy) – weighing of damage v. investment – court reasoned that the total permanent damages borne by the community were small ($185k) compared to the $45m investment by the company and 300 jobs the plant created. 

· Courts further reasoned that since there are several other plants in the area, they should protect their operation as it is integral to surrounding community. 

· Conclusion – given the somewhat mixed nature of precedent in NY and the alternative way of thinking from the Indiana Sup. Ct. which is supported by the economic incentive (subsidy) arguments in NY, the NY court did grant an injunction against the cement plant, but the injunction against the plant could be vacated if they paid permanent damages to the neighbors for the present and future loss value of their homes allowing them to continue to operate. 
Trespass to Chattel & Conversion
Trespass to chattel is the “little brother” to conversion. 

· MC questions often test whether a person is liable for the whole value of a good under conversion or only damage that results under trespass to chattel

Conversion – Elements

Liability for conversion lies where there has been intentional interference with ownership or right of possession to personal property.

· P must have titled to or possessory interest in the property to claim conversion.

· Right to possession / possessory interest – e.g., a long term car rental where you do not own the property, but have a right to exercise control over it for a significant period of time. 

· Conversion v. Trespass to Chattel – substantial interference, outright destruction, or long-term interference with possessory interest.

Short Form

· Defendant acts

· Intentionally interferes with chattel of another

· Interference results in – dispossession or substantial damage to the chattel
Trespass to Chattel – Elements

Liability for trespass to chattel lies where an intentional interference with the possession of personal property has proximately caused injury (i.e., deprived them of possessory interest).
· “Interference with possession” means the dispossession of possessory interest (i.e., interference with the use or possession of, or another legally protected interest in, the personal property).

· There is no action for trespass to chattel if the act does not dispossess the owner of their interest in the property (i.e., Intel v. Hamidi, Hamidi’s emails did not affect Intel’s ability to use its computer server). 

· Trespass to chattel v. Conversion – minor interference, remedy for loss of use and indirect damages that result from interference

Short Form

· Defendant acts

· Intentionally interferes with chattel of another

· Interference causes depravation of possessory interest

Conversion – Key cases and ideas
Moore v. Regents of the University of California

· Moore seeks treatment for hairy-cell leukemia at UCLA Medical Center. 

· With knowledge that it would have commercial value in research, Doctors withdraw excess tissue, bone marrow and blood from Moore during treatment for use in research. 

· Specifically, Doctors recommended that Moore’s spleen be removed as part of treatment. Moore consented. Doctors ended up using part of spleen in breath through research. 

· Moore filed a suit against Doctors for conversion of his biological material and demanded interest in the novel therapy as compensation. 

· Does conversion apply?

· NO – court rules that Moore does not have ownership or possessory rights over his biological material once it has left his body. Points to specific laws relating to how biological material should be disposed of, none of which would allow Moore to retain the material. 

· Since conversion does not apply, should they extend law of conversion to give Moore interest?

· See Conversion – Rights over biological materials below.

Prima Facie Tort

Prima Facie Tort – Elements

Restatement (Second) of Torts §870
· One who intentionally causes injury to another is subject is subject to liability to the other for that injury if:

· (1) his conduct is generally culpable; and

· (2) not justifiable under the circumstances

**Liability may be imposed although the actor’s conduct does not come within a traditional category for tort liability – e.g., most often comes up as a result of economic injury in competition in business**

**

· Liability to another for intentionally causing injury if:

· (1) conduct is generally culpable; 

· (2) not justifiable under the circumstances

Prima Facie Tort – Key cases and ideas

Three main heads of duty with torts:

(1) Abstain from willful injury

(2) Respect property of another

(3) Use due diligence to avoid causing harm to another

Prima facie tort when you have facts that (read in light of Rule 12(b)(6), i.e., in the light most positive to the Plaintiff) support one of these happening with intent. 

Lawful acts cannot be made unlawful through ascribing a motive to them. 

· If a person has a lawful right to do something under one motive, then it can be done under any motive.

· This is in reference to Tuttle v. Buck where Buck set up a barber shop supposedly to run Tuttle out of business; however, Tuttle could not prove he was operating at a loss. All he could show was that he was operating, which is not illegal, even if the point of his operation is to run Tuttle out of town. 

Privileges and Defenses to Intentional Harm

Overview - Consent and Privilege & Defense to Intentional Harm

· Courts allow for the shifting of a burden from Plaintiff to Defendant by recognizing a wrong

· Prima facie case – once courts have recognized a wrong, in the next case, do the facts, in a light most favorable to the one presenting them, resemble the first case?
· YES – you have established a prima facie case

· Defense to liability

· If you can establish a defense, then you can defeat the prima facie case

· Affirmative Defense – if affirmative defense is established, it signified that the actor is relieved from liability in a given circumstance

· Does not defeat the prima facie case, in fact it might acknowledge it, but then say “yeah, but justified because of affirmative defense”
· Defendant usually has burden of providing each element of the defense

· By recognizing a defense to that wrong, courts disallow the shifting of the burden or allow for the burden to shift back to the Plaintiff

Consent

Consent is understood as reflecting and enforcing a particular social view of a person’s autonomy in relation to others

· Express Consent – objective manifestation of an actor’s desire
· Examples
· Authorizing a physician to operate on your body, allowing someone to enter your land for fishing (this does not allow them to chop down a tree)

· Common issues – undue influence (would have to decide what represents undue influence), fraud (again, decide what constitutes fraud), overreaching, ignorance of risk of the consented-to act, mistake

· Signing a form with catch all phrases

· When signing a form with catch all phrases, consent only extends to cover instances that are usually involved with the activity

· Implied Consent – judicially-determined finding that a person acted in a manner which warrants holding that they “consented”

· Important note – where implied consent is recognized, P has not actually consented to the tort, but is treated as though they have

· Example – non-English speaking immigrant standing in a line at an English speaking immigration office rolls up sleeve to receive vaccine, court finds they have “consented” to receipt of vaccine through action.

· Conditional Consent – restriction on the scope of consent. 

· Examples 
· (Conditional Consent Exceeded) Ashcroft v. King – surgery conditioned on use of family blood only for blood transfusion, use of non-family blood exceeds consent and surgeon can be liable for batter
· (Conditional Consent Not Exceeded) Kennedy v. Parrot – during appendectomy, doctor also popped ovarian cysts resulting in phlebitis in legs. Never asked patient about popping cysts and no family present. While popping of cysts was not withing original scope of consent, court allowed because it was (i) abnormal disease or condition; (ii) in the area of incision; (iii) by professional judgement was something that should be done; (iv) doctor was unable to get consent from patient or family at the time. 
· Substituted Consent – consent by agent or legal guardian for those incapacitated, insane or for infants. 

· Generally – defendants who can show a plaintiff consented to a particular tortious invasion can usually prevail.

· Defendant has an imposed duty to the Plaintiff not to violate consent

Consent – Elements

Consent to conduct which invades one’s interest is a defense when:

· (1) Made by the one who has the capacity to consent; 

· (2) To the particular conduct

Key question – when P is found to have consented, what is the “scope” of that consent (i.e., what exactly have they agreed to)?

Consent – Exceptions

· (No consent needed) Emergency Rule – unconsented touching is permitted during emergencies if a person is incapable of providing consent
· Includes conduct of emergency personnel, physicians, and ordinary people acting in extraordinary ways
· (Consent not recognized) Fraud, misrepresentation, or failure to disclose – in these circumstances, consent is not recognized because party was either influenced to consent, or consent was given based on incomplete facts. 
· (Consent not recognized) Inherently dangerous activities – for certain activities, regulations are passed to protect class of people who may consent to engage in the activities at their own peril.
· Hudson v. Craft – fair operator is running a “prize fighting” boxing match. “Prize fighting” is illegal. Further, they are not licensed, and boxing match does not comply with state regulations concerning amateur boxing. Despite participants agreeing to participate, promote is held liable. Consent is not recognized due to nature of activity. 
· (Majority view) Pari Delicto – in these situations, all parties are equally culpable and can hold each other liable. 
· This includes the one who has organized the activity.
· Volente non fit injuria – doctrine under which a person who willingly takes part in a sport or activity accepts any dangers accompanying it that are obvious and necessary. 
· Inherently dangerous activities does not recognize this doctrine. 
Self-Defense

Self-Defense – Elements of Defense

For self-defense to shield against liability, must prove the following to the jury:

(1) Acted honestly in use of force;

(2) Fears were reasonable under the circumstances and that is what made his use of force necessary

**In determining “under the circumstances” it is necessary to look at factors outside of the immediate moments where force was used**
Self-Defense – Key cases and ideas

Courvoisier v. Raymond
· Man shoots sheriff while chasing a group of men who had attempted to burglarize his jewelry store and had thrown rocks and sticks at him. Man was in the street at night with a light shining in his face when he saw a figure approach him out of the shadow. He thought it was one of the men who had been throwing rocks at him, so he shot him. It was actually the sheriff who was trying to settle scuffle. 

· Court held that since sheriff did not clearly identify himself as a law enforcement officer, given the circumstances, i.e., rocks and sticks that could have killed or caused him serious bodily injury, use of deadly force in shooting was justified.

**
· Mere words are not enough – words spoken that a person does not favor are insufficient to justify self-defense
· Proportionality – generally, with self-defense you must respond to the force that would be or was used against you with for that is not unequal

· Robinson v. Dunn – Church pastor is fired but shows up at meeting. Forcibly removed from property. Pastor brings claim of battery against the person who removed him. 

· Court finds that because force was used to remove a trespasser, not to cause harmful or offensive contact, there was no battery.

· Defense of others

· “Reasonable perception” – is a reasonable person would think they need to step in to help the person that they perceive to be in trouble, the actor who steps in is also justified.
Defense of Property

Defense of Property – Elements of Defense
Owner / occupier may defend real property from intrusion by unauthorized entrants if:

(1) The entry was obtained by constructive force – if person is asked to leave and they do not you can use proportional force reasonable under the circumstances to make them leave

(2) The entry was obtained by actual force – if person breaks into or onto property, allowed to exercise reasonable force necessary to repel the person, not including serious bodily injury or death

a. This could be used to prevent theft

**Serious bodily injury or death are not appropriate in defense of unoccupied property** 
Defense of Property – Key cases and ideas

Katko v. Briney
· Briney inherits a farmhouse and it falls into disrepair, intruders start taking things from house. Sets a shotgun in a bedroom that is triggered by someone opening the door to the bedroom. Katko breaks into house to take old fruit jars and other antiques which he believes are abandoned. Goes into bedroom, gun goes off, and Katko is seriously injured. 

· Briney held responsible because force used on Katko was not reasonable to repel them
Rule of Proportionality

· One may exercise reasonable force necessary to repel an attacker or unauthorized entrant. 
· Serious bodily injury or death are only appropriate in circumstances where there is reasonable fear of the same if the attacked or invaded person does not take action. 
Private Necessity

(1) a situation arises where there is a necessity
(2) the necessity has arisen in the case of an emergency
(3) If (1) and (2), then you have privilege (usually to trespass), so long as the value of the thing preserved is significantly greater than the harm that it causes. 
**If there are people involved there are no questions of value. Necessity is present**
· Majority rule – privilege of necessity is an incomplete privilege meaning that they still must pay for the harm that they cause.

· A situation between two innocents – person with privilege is innocent because they have privilege, the one harmed is innocent because they have done nothing. 
· Between two innocents, the one who occasions the loss must bear it.  

Privilege of Necessity – Key cases and ideas

Ploof v. Putnam
· Key case because it demonstrates privilege. 

· Ploof tied his boat to Putnam’s dock. Tied up because there was a storm that he needed to save his family from. Putnam’s servant untied the boat and it broke on the rocks. Putnam has to pay for boat despite Ploof trespassing. 
Vincent v. Lake Erie Transportation Co.

· Key case because it shows that the privilege is incomplete. 
· LE’s ship is moored to Vincent’s dock. A very bad storm arises making it necessary for them to stay. During the storm, LE reties their ship to the dock to prevent it from breaking and floating away. 
· Court holds that this breaks privilege, but also holds that LE should have paid Vincent for the dock regardless of if they retied the ship or not because privilege is incomplete.  
Unintentionally Inflicted Harm

Overview

**Majority approach – negligence**
Negligence - Merely taking unreasonable risk that your act creates harm to another person. You do have to be certain that the action creates harm to another, just have to take risk.

(1) Duty
(2) Breach

(3) Cause

(4) Damage
(1) + (2) + (3) + (4) = Liability for negligence 

(Minority approach) Strict Liability – when engaging in activities that are inherently dangerous, you take certain risks which you assume at the outset to be liable for, regardless of precautions or the reasonableness of the manner in which you engaged in the activity

(1) Act

(2) Act causes harm

(1) + (2) = Liability in case of strict liability

Unintentionally inflicted harm overview – Key cases and ideas

Powell v. Fall (Strict liability)

· Defendant driving automobile powered by combustion engine in 1880. Defendant is on highway, traveling at reasonable speeds, and using the automobile in the manner in which it is intended. 

· Sparks fly from engine and set Plaintiff’s hay on fire. 

· Statute gives him permission to operate the auto on the road

· Verdict – Defendant found liable. Knew that sparks flew when operating early automobile. Engaging in this act creates risk, and if that risk causes harm, Defendant is liable. 

Brown v. Kendall (Prudent and Cautious Person Standard) - Case that we need to know (Judge Shaw)

· Two dogs are fighting. Owner 1 is trying to break them up with a stick, Owner 2 is behind Owner 1. Owner 1 strikes Owner 2 putting out his eye. Owner 2 sues.

· Verdict – Owner 1 was engaging in a lawful act by trying to break up the dogs. We now need to decide if in their lawful act they acted with a degree of care consistent with how a prudent and cautious man would act. 

· Key idea – objective standard of care based on circumstances, society has deemed that activity X is acceptable when done inside these parameters, role or jury is to decide if you have exceeded the parameters (i.e., objective standard). 
Judge and Jury
Judge and Jury are institutional actors in American legal system. How should power be allocated between them?

· Judge – decider of questions of law

· Is the evidence relevant to the case, what rules govern this situation (majority v. minority / exception)

· Jury – decider of questions of fact

· Was the stoplight red or green, does Plaintiff’s evidence satisfy the burden of proof

· Negligence is a mixed question of law and fact, e.g., does the doing of X constitute negligence?

· To decide this, need to impose a legal standard then evaluate if Plaintiff’s evidence shows Defendant failed to meet legal standard.

· Courts hesitate to leave this question totally to juries because introduces large possibility that results will vary greatly over time (i.e., break in system of common law, precedent will not be significant)

· Water glass

· 1/5 full – decision of judge – prima facie case, has Plaintiff established bare minimum for court to consider the case?

· 1/5 full up to 4/5 full – decision of jury – do facts meet legal standard imposed (again, legal standard is mixed question of law and fact)?
· 4/5 full to overflow – decision of judge – undisputed evidence of negligence, judge asks jury to consider damages due to Plaintiff, no way a reasonably jury could find anything different.
· Examples
· O’Dub Holmes – Baltimore & Ohio RR Co. v. Goodman – judge decides that Plaintiff who has failed to stop, look and listen at RR crossing has violated their duty as a matter of law (4/5 full) is contributorily negligent when hit by train, no liability imposed on Defendant
· Mr. Big Cardozo – Pokora v. Wabash RR Co. – judge decides that jury should determine Plaintiff’s duty to stop, look and listen given the circumstances and evaluate their action in result of this duty (middle of the water glass)
Duty

· Duty – when a person acts, they owe a standard of care to everyone to act reasonably under the circumstances (i.e., prevent foreseeable and unreasonably risk to others). 
· Tort law definition of generalized obligation that each of us has to everyone else. 
· Act is necessary (or in certain cases, omission of action), because you have made a choice for which you can be found liable for fault
· An unreasonable person would avoid exposing others to foreseeable and unreasonable harm

Duty – Key cases and ideas

Duty is based on foreseeable and probable risk 

· Duty of care is based on the prevention of foreseeable risk. If a risk is foreseeable, then if it is also probable it should be avoided (the more harm caused the less probable it must be)
· **Event does not have to have occurred before to be foreseeable**
· Stone v. Bolton

· Cricket Club hits ball out of pitch, hits woman who lives across road.

· House of Lords holds that they are not responsible – injury was not foreseeable and there was not sufficient probability of injury. 

· Only a few cricket balls had been hit out in prior 30 years, those had no injured anyone
Breach

· Breach – the “specific” departure from the standard of care owed by Defendant to Plaintiff

· Must say exactly how person has breached duty or prima facie case is not established

· Five way to establish breach (or duty breach)

· (1) RPP / CoR – Reasonably prudent person / calculus of risk

· (2) Custom – How an institution or industry normally operates

· (3) Statute – Has Defendant met the standard established by the alw

· (4) Res Ipsa Loquitur – the event explains itself. (**Strict liability trojan horse**)

Reasonably Prudent Person
Objective standard
· Majority Standard is an objective standard based on action of a RPP under the present circumstances  – faculties (or lack thereof) of the individual are not considered. (Person is judge against RPP)
· Vaughn v. Menlove – haystack piled such that it will catch fire. Defendant held accountable as RPP would have made arrangements to prevent fire. 
· O.W. Holmes – law presumes or requires a man to possess ordinary capacity to avoid harming his neighbor
· O’Dub EXCEPTION – defects of nature (e.g., blindness – recognize that they have a license to be limited by defects; however, still required to consider their affliction in regulating their conduct)
·  Burden of proof
· Plaintiff must prove either:
· Defendant took some action that a RPP would not do
· Defendant failed to take some action that a RPP would do
· Common question – what objective standard should be used
· Child or adult standard – depends on the type of activity, is it a child activity or an adult activity
· e.g., driving a vehicle or shooting a firearm is usually an adult activity, but other arguments can be presented based on what is normal in the observed community. 
· Dwello v. Pearson – 12 year old injuries a man while driving a fishing boat. Minn. Ct. App. agreed with child standard. Minn. Sup. Ct. overruled – boat operation is adult activity. Driver should be held to adult standard.
· For application of child standard – consider age, intelligence (book and street smarts), and experience.
· Higher Standards for (Private) Common Carriers (Extraordinary Care) – care to passengers should extend “as far as human care and foresight can go”
· Originally in place when carriers were “new.” Due to limited options for transit and lack of regulations the higher standard was necessary for protection of passengers. 
· Govern. Reg. overtime had nullified the need for such strict standards.
· RPP Continuum of Liability

· Strict liability > Extraordinary Care > RPP > Reasonably Prudent Child > No Duty
· For Plaintiff to demand use of the extraordinary care standard or for a Defendant to argue for Reasonably Prudent Child standard, need to present argument as to why that standard is applicable. 
Calculus of Risk

· Hand Formula, United States v. Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947), Judge Learned Hand
· Hand Formula – B < P * L, then there is negligence
· If the burden of precaution against harm (B) is less than the probability of the injury (P) times the expected loss from the injury (L) and harm results, then the party has been negligent.
· Primary negligence – compare defendant’s burden to prevent loss to the loss of the class of plaintiffs. [BD < P & L(class of potential P’s)]
· Contributory negligence – compare plaintiff’s burden to prevent loss to the loss they could incur, if burden is less and loss results then they should bear it [BP < P & LP]
· Formula implies that a reasonable actor would prevent foreseeable risks that will occur at such a rate or frequency that they are unreasonable (i.e., loss is larger than burden to prevent loss)

· Carroll Towing – tug operators were charged with moving barges in New York Harbor, in moving a barge wind took it and floated it to the next pier where it hit a boat. A hole was punctured in the side which caused it to sink. There was supposed to be a bargee on board who could have seen the issue and called for help. Burden of having the bargee is less than the expected loss; therefore, Carroll Towing was contributorily negligent. 

Statute

· Party borrows standard of conduct established in statutes or other governmental regulations to show that other party’s non-compliance with the statutory mandate was negligent. 
· Plaintiff to show that defendant was negligent

· Defendant to show that plaintiff was contributorily negligent

· To borrow standard of conduct from statute, party borrowing statue must show:

· (1) Act in violation of the statute;

· (2) Causes harm that the statutes’ purpose was to prevent; and

· (3) Victim of harm was supposed to be protected by design of the statute

· (4) (Causation analysis) Statutory violation caused the resulting harm

· Brown v. Shyne – holding for statutory violation to show Big N Negligence, must also show that specific violation was what caused injury. In Brown, a woman was worked on by a man who holds himself out as a chiropractor but was unlicensed. Court decided that he is wrong for operating without a license and will be judged against the standard for licensed chiropractors, but that the woman must still demonstrate that his negligence in practice cause her injuries. 

· Three options for use of statutory violation in determining breach – negligence per se is the majority approach (strict liability trojan horse). 
· Negligence per se – breaking the law (i.e., violating statute or regulation) means there is nothing left to consider, little n negligence has been established

· If Defendant violated statute - Jury to determine if the break in the law caused the damage (i.e., is D at fault)

· If Plaintiff violated the statute – nothing left for jury to consider, this shows they were contributorily negligent – summary judgement will likely be granted. 

· E.g., Martin v. Herzog, plaintiff’s violation of statute requiring lights on their wagon was sufficient to show that they were contributorily negligent

· Prima Facie evidence of negligence – violation of the statute is sufficient to avoid dismissal, but not enough to prove there has been little n negligence. Evidence can be introduced to show there was not negligence
· With the proper evidence, this could be little n negligence – jury is left to decide if the statutory violation proves there was negligence
· Mere evidence – evidence of statutory violation is not necessarily enough to avoid dismissal. Taken as evidence of negligence it could be disregarded or it could be important. 
· Judge will allow jury to consider violation in broader context

Defenses to Statutory Violation

· Compliance involves greater risk of harm – non-compliance, when it achieves purpose of statute may be a reason to overlook statutory violation (strict liability trojan horse escape hatch).

· Tedla v. Ellman - Tedla hit by Ellman while walking down road. Ellman argues that Tedla was walking on wrong side in violation of statute so should be held contributorily negligent. Tedla was walking down less busy side of road. Ct. App. finds no contributory negligence, because purpose of statute is to prevent pedestrians from being hit, which Tedla did by acting prudently to stay on less busy side of road. 
· Incapacity
· Emergency (not due to one’s own misconduct)
· Regulator signoff – noncompliance, when approved by a regulatory authority may be a reason to overlook statutory violation (strict liability trojan horse escape hatch).

Custom 
· Custom – standard practice in a given industry with respect to some matter, or more specifically matter of safety

· Introduce what is customarily done to show what a reasonably prudent person would do (i.e., common prudence is a good indicator of reasonable prudence).
· Majority approach – evidence of customary practice is relevant and should be considered, but is not determinative – common prudence may be reasonable prudence

· Plaintiff (used as a sword) – use to demonstrate what normally happens (i.e., customary practice) and how Defendant deviated from the norm (i.e., show what the duty is and how Defendant breached that duty). 

· Trimarco v. Klein – shatter proof glass in NYC bathtubs, used property managers to establish what is customary, showed that Defendant was not in compliance with custom.

· Defendant (used as a shield) - use to demonstrate what normally happens and how they upheld the norm

· Common challenge - is the custom reasonable? We should evaluate if it is reasonable when considering it as part of our analysis to show duty and breach?

· Majority Approach to Application of Custom, THE T.J. Hooper, 60 F.2d 737 (1932), Judge Learned Hand
· Weather forecast broadcast via radio twice a day. Defendants were tugboat operators without radios who ended up caught in a storm and lost their cargo. In tugboat industry at the time it was not customary to have radios supplied by operators, some captains had them personally, others did not. 
· Judge Hand rejected industry custom as a defense for not hearing forecast – “whole calling may have unduly lagged in the adoption of new and available devices. It may never set its own tests, however persuasive be its usages.”  

· Radios could be purchased at a small cost and provided highly valuable information – hand formula applied to primary negligence

· BD < P * L(Class of Plaintiffs) – Defendant’s burden to prevent loss is smaller than the probability of the loss multiplied by the potential loss to the class of Plaintiffs. 

Custom – Professional Standard

Professional Standard – Overview
· Professional custom – the customary standard is the duty of care. Custom is based on skill, knowledge, and experience of the field at the time the event occurred. 
· Typically applies to - Doctors, Lawyers, and Accountants
· Plaintiff must do the following to demonstrate their case:

· (i) Establish custom by testimony of an expert witness
· (ii) Demonstrate that the Defendant’s practice deviated from that standard

· (iii) Show that the Defendant’s deviation from the standard was what caused the injury

· Why are professionals held to professional custom standard?

· (1) Profession requires knowledge customarily acquired in specialized study

· Professionals operate based on informed approaches that are outside of the common knowledge base (i.e., they are non-routine operators). These fields require extensive education, so it is necessary to rely on industry expertise.

· A lay jury hindsight bias would likely find them negligent for all mistakes without understanding customary practice based on skill, knowledge, and experience typically applied by industry. 

· (2) Field is predominantly intellectual and non-routine, not standard in terms of time

· (3) Consistent exercise of discretion and judgement in practice

· (4) Direct relationship with person they are serving. 
· There is often a person that they are providing services to.

· (5) Incentive alignment
· Incentive structure is aligned as everyone involved wants the same outcome.

Professional Standard – Examples of Application
Osborn v. Irwin Medical Blood Bank (Majority Rule)
· Holding - Ct. App. affirmed ruling against Osborn based on professional standard of blood banks not using test. Certified IMBB as a “professional” operation based on their status as a health care provider in other regulation. 

· Compliance with custom conclusively establishes that a professional was not negligent 

· Osborn received blood from IMBB that caused them to be infected with HIV. Osborn claimed that IMBB was negligent for not running an anti-HBc test to detect AIDs which they should have done based on its pervasiveness in the community at the time. Anti-HBc test was not customarily run by blood banks at the time. 

Nowatske v. Osterloh (Minority Rule because of TJ Hooper approach to most up to date practice)
· Holding – confirmed that standard is professional standard based on degree of care, skill and judgement exercised by reasonably prudent physician practicing in specialty area

· Court disagreed that professional standard limits advancement of industry. Experience and knowledge of the field (i.e., state of medical society) should update itself and change with new practice techniques.
· Nowatske has surgery on eye performed by Osterloh. In post op. visit, Osterloh measures pressure in Nowatske’s eye. At following visit, Osterloh tells Nowatske they will be blind. At trial, evidence is introduced regarding post op. procedure and if the eye pressure was measured correctly. 

· Osterloh asks for medical malpractice jury instructions based on customary standard – Nowatske appeals on grounds that customary standard does not allow for advances in medical science.
Rossell v. VW of America

· Holding – professional standard was not extended to automotive engineer to review their placement of battery design

· Not applicable to commercial settings where cost consciousness can introduce unnecessary risk to the final consumer.

· Not applicable where there is not direct relationship – i.e., manufactures usually do not see their end customer. 
· Lack of connection could prioritize saving time, money or effort in design.

· Jury is left to consider if the risk taken by the engineer was foreseeable and unreasonable under standard of reasonable care. 

· Expert testimony can still be used to introduce to explain the practice, but customary practice in the field will not be what sets the standard of care. 

Professional Standard – Locality Rule

· Issue – what geographic area should be reviewed to determine customary practice? Extremely local or national?

· Originally put in place to avoid biasing rural providers against knowledge base in larger cities – no longer as much of a concern given fewer barriers to travel and the ease at which information can be disseminated

· Issue for Plaintiff’s – to establish custom you must find another industry operator to testify against the one that hurt you. 

· Originally very difficult because it needed to be from your same community (i.e., could be a town with two doctors).

· Moved to geography of “similar character”

· First, surrounding towns of similar population size and community. 
· Then, national pool of towns of similar population size and community. 

· This made it easier to find experts, but still difficult to get someone to testify “against the brotherhood.”

· Majority Rule – most jurisdictions have abandoned geographic restrictions.

· Local practicing physician can still bring in testimony about local practice being different, but the jury will have a chance to determine if it is relevant.

· Vergara v. Doran
· Holding – no longer a need for a locality rule in any form. Locality can still be considered, but it is no longer the gold standard for customary practice.
· Reasons – locality rule can serve as an excuse for a lower standard of care in local communities.
· Transportation technology evolution allows patients to no longer be limited by their local area
· Information technology evolution allows local providers to get information previously limited to urban centers. 
· P sustained a complication during childbirth with a local provider that likely would have been handled differently on a more urban stage. At trial, asks court to no longer consider locality rule in setting custom under professional standard. 
Professional Standard – Informed Consent
· In medical malpractice, two common ways a doctor is sued for negligence:

· Breach of customary standard of care based on the skill, experience, and knowledge of area of medicine; and

· Lack of informed consent concerning information provided to patients on risk of certain procedures of care methods
· Issue – how much information should doctors provide to their patients to allow them to decide to undergo a procedure?
· Majority Rule – follows professionalism standard, what information do reasonable doctors (i.e., those of sound skill, experience, and knowledge customary of their profession) give to patients to evaluate risk in advance of a procedure
· Other options - both based on materiality to decision test:
· Reasonably Prudent Patient standard – objective test based on what information would be material to a reasonably prudent patient undergoing the procedure. 
· Reasonably Prudent Specific Patient standard – subjective test based on what information would be material to the patient undergoing the procedure. 
· Largey v. Rothman
· Holding - adopts reasonably prudent patient standard in deviation from majority rule
· Adopts this standard because it allows patients to control what happens to their own body.
· Against professional standard – removes burden from doctors to disclose relevant information. 
· Reasonably prudent physician standard leaves too much subjectivity on doctors to determine what information a patient needs / can handle. RPPatient is objectively clearer about what is needed prior to a procedure. 
· Procedural change
· In altering standard of care, Plaintiff has also altered what they need to prove to the jury. Here, under RPPatient:
· First, standard of care is based on what a RPPatient would want to know as opposed to what RPPhysician usually tells people
· Second, specific example of how information received breached this standard
· Third, discuss how this lack of information caused harm to the particular Plaintiff. 
Res Ipsa Loquitur

“The thing speaks for itself” – The mere fact of an accident’s occurrence raises an inference of negligence that establishes a prima facie case
· RIL permits Plaintiff to get to the jury:

· (i) without providing a specific breach; and

· (ii) without any further evidence of causation

· When you have something that speaks for itself, you do not have to prove specifics

· Plaintiff does not automatically win damages. Defendant has a chance to offer an explanation of why they are not liable to absolve themself of liability. 

Res Ipsa Loquitur – Criteria

Three criteria that Plaintiff must show for RIL instruction to jury:

(1) Absence of someone’s negligence - the event must be of a kind which does not occur in the absence of someone’s negligence

(2) Agency of instrumentality within Defendant’s exclusive control – event must be caused by an agency or instrumentality within the exclusive control of the defendant

(3) No voluntary action on part of Plaintiff – it must not have been due to a voluntary action on the part of the Plaintiff

**

Criteria (1) – looking for something that only happens usually enough that someone, somewhere had to be negligent.

· Colmenares v. Sun Alliance – couple on escalator in Puerto Rico Airport. Escalator handrail stops causing them to fall. 8th Cir., in evaluating how frequently handrails on escalators stop, included in opinion that this is infrequent, but happens enough that we know it is usually due to negligence. 

Criteria (2) – exclusive control does not mean control that excludes all others, more so that ultimate responsibility rests with this part. 

· Ybarra v. Spangard – man goes in for appendectomy. Post-surgery has a sharp pinch in his neck which does not go away. It leads to atrophy of one side of his body. Ct. App. allows application of RIL implicating each of the caregivers at hospital because they all at one point or another had responsibility for insuring that he received appropriate care (injury was due to inappropriate care as it was not close to affected area).

Criteria (3) – no voluntary action on the party of plaintiff. 

· Byrne v. Boadle – plaintiff walking by a flour factory is hit with a flour barrel falling from a tall window. Not the actual facts, but PN asked:  “if P has opened a door that said DO NOT OPEN and a barrel had fallen out hurting him, would RIL apply?” Answer is no, because P did something that would implicate him in the matter. 
· Colmenares v. Sun Alliance – similarly, not the facts, but had Colmenares done something to stop escalator handrail then RIL would not apply. 
Res Ipsa Loquitur – Effects of Jury Instructions

Three options for obtaining an RIL instruction from a judge:
(1) Permissible inference - Inference of negligence is permissible, fact finder is permitted to, but not required to find defendant negligent

a. Establishes Prima Facie case
b. Lowest benefit to P

(2) Mandatory inference unless – Inference of negligence is mandatory unless defendant rebuts with plausible evidence
a. Negligence unless D produces plausible evidence then we are back at the prima facie case – D presenting evidence called a “bubble bursting” defense
b. Middle benefit to P
c. Byrne v. Boadle is an example of this approach, Defendant is given a chance to explain themself.
(3) Mandatory inference – Inference of negligence is mandatory unless defendant persuades the jury it was not negligent
a. Jury must rule for P unless D persuades them otherwise – shift of the burden of proof to the defendant
b. Most benefit to P – this is a covert means of strict liability. 
c. Ybarra v. Spangard is an example of this approach. 
RIL does not replace duty, breach, cause – it supplants it. Allows a case to get to the jury without showing what specifically happened. 
Causation

Actual Causation

Actual cause – Plaintiff must prove that the defendant’s negligence was “a” cause of their injury
· Must show that the specific breach defined in prima facie case is what led to their injury

· Links little n negligence to the negligence (i.e., specific breach to harm)

Two options:

(1) Affirmative action by defendant caused Plaintiff’s injury

(2) Failure to take precaution by defendant caused Plaintiff’s injury

Test:  Plaintiff must establish that it is more likely than not that they would not have been injured “but for” Defendant’s negligence.

· Alternative option – “would Defendant’s negligence have made a difference in the outcome?”

Actual Cause – Untaken Precaution 

Was defendant’s failure to take a precaution that a reasonably prudent person would have taken a “but for” cause of P’s injury?
· Tricky, because untaken precaution hinges on a speculative inquiry of what would have been
· The specific untaken precaution was a “but for” cause of plaintiff’s injury. 

· If reasonable persons could consider a circumstance where the specific untaken precaution had occurred then P would not have been injured, the case should go to the jury. 

· Kirincich v. Standard Dredge Co. – P was deck hand on a barge, fell overboard and was fluttering in water 20 yards from barge. Another crew member threw him a rope than would quickly sink each time it hit the water despite having life jackets available on board. 

· 3d Cir. Review – concluded that a reasonable person could consider whether “but for” Defendant’s failure to provide Plaintiff with a more buoyant floatation device with some surface area that was available was a “but for” cause of him drowning. 

· Notes after case distinguish this from New York Cent. R. Co. v. Grimstad. Similar fact pattern; however, distinguishable. Defendant did not have any floatation devices. Plaintiff fell off and was quickly 100 yards away. Court ruled that even if Defendant had life jackets, drowning “would have happened anyway” because Plaintiff was too far from boat to have been rescued.

· Coincidental Causation – cases of coincidental causation should be carefully reviewed, especially where there are contributory factors.

· Ask: “does contributory factor make it a mere chance that Plaintiff was in the spot where the untaken precaution caused harm?”

Alternative Actual Cause Theories

Increased Chances Doctrine

If:

(1) a negligent act is deemed wrongful because the act increases the chances of an accident; and

(2) an accident of that type occurs

This is enough for triers of fact to find that negligence caused the act and that D should have the opportunity to present evidence that it was something else. 

Shorthand

If:

(1) there is a known risk and a negligent act increases the chances of that risk; and

(2) accident of the known risk occurs; then

This is enough for triers of fact to be entitled to infer that the act (or untaken precaution) is causally linked to the negligence. 

Zuchowics v. United States of America

· Hospital gives woman a double dose of medication that has a known side effect of heart problems

· Woman develops heart problems while she is on the medication

· Expert witnesses are able to demonstrate that her path to development of symptoms is characteristic of other overdoses of medication

· Court holds that development of heart problem while on overdose of a medication known to cause heart problems is sufficient for the jury to causally link the negligence of the medication overdose with the woman’s development of the symptoms which caused her death

Lost Change of Recovery

· Case permitted to go to a jury where the injury was a lost chance of recovery from an illness

· This is possible even where chance of survival is less than 50 percent

· Herskovits v. Group Health
· D negligently delayed P’s cancer diagnosis by 6 months. During that time, P was able to demonstrate change to live 5-years decreased from 39 percent to 25 percent. 

· D argued that P had to show P “probably: would have had at least a 51 percent chance of survival without the mis-diagnosis. 

· HELD – any lost chance of life is material. The reduction of a chance for survival is sufficient evidence to allow the proximate cause issue to go to the jury.

· Significance – P has a claim for loss where a misdiagnosis has stalled their treatment and shortened their chance of survival. 

Proximate Causation

Proximate – serves as a limitation on liability, even if defendant is the “but for” cause of the harm
· Framing question – Did the (little n) negligent actor proximately cause the harm?

· Was negligence too remote from Plaintiff’s injury

· Did other party’s negligence bear a stronger relationship to causing Plaintiff’s injury such that Defendant is absolved from liability
Two competing tests - Courts tend to adopt one or the other
Foresight

· Foresight – is the harm the same type that was risked when defendant breached their duty?
· Test is forward looking from the time of the negligent act

· HINT – ask this question at the time of the breach and before you know what actually happens

· What was the negligent act? / What is the foreseeable risk resulting from the negligence?

· Wagon Mound #1
· Engineering company was welding while working on a ship in a harbor. Tanker docked one wharf over spilled oil into harbor. Engineering company stopped work to assess. Manager of the engineering company determined that it is safe to continue welding based on the type of oil and how it has settled in the water. Determined the risk was damage to items in the water that could corrode because of oil. Molten metal from welding caught a piece of debris on fire igniting the oil which caused the Engineering Co.’s dock and ship to burn.

· HELD – engineering company is not liable because the harm of molten metal hitting a piece of debris and starting a fire was not harm that a reasonable man would have foreseen or should have foreseen under the circumstances. 

· It is wrong to hold someone liable for damage that they could not reasonably have foreseen as how are we going to ask someone to stop something they should not have been aware of. Doing so is overly harsh.
Directness

· Directness – does the harm flow in an unbroken stream from defendant’s tortious conduct OR is it - to remote; OR interrupted by superseding cause?
· Test is backwards looking – start with the injury and trace back to see if it is too distant or far away

· What was the negligent act? / Did the harm result from the negligence?

· Polemis
· Workers unloading a shop knock a board off the ramp leading away from the ship. Board falls into the hull. When the board struck something while falling it created a spark. The ship caught fire and was a total loss. 
· HELD – workers were negligent in knocking the board down. Because they were negligent, they are responsible for all harm that directly results from their negligence – responsible for fire. 

Proximate Cause – Structure
· To determine proximate cause, must work through the four steps approach in order. 
	
	Majority Approach
	Key question
	Example

	Person
	Include this as part of the duty / breach review. 
	Is the plaintiff within the scope of the risk the defendant ran?

Revision to duty – when a person acts, s/he owes persons within the scope of the risk a duty to avoid creating foreseeable and unreasonable risks under the circumstances. 

	Palsgraf

	Type
	Foresight
	At the time of the breach, is the type of harm foreseeable?

	J. Friendly in Kinsman Transit

	Manner
	Directness
	Is the manner in which the harm occurred directly related to the negligent act?

	J. Friendly in Kinsman Transit

	Extent
	Directness
	Is the reach and magnitude of the harm directly related to the negligent act?

	J. Friendly in Kinsman Transit


Proximate Cause – Application
· (Person) Palsgraf v. Long Island RR Co,
· Mrs. Palsgraf standing on railway platform. Man carrying an unassuming package on the other side of the platform runs for a train. As train begins to move man jumps on but does not quite make it. Conductor on the platform come over to assist and in doing so knocks the package out of his hands. The package has fireworks, and it explodes on impact causing a chain of events that ends with a large scale being knocked onto Mrs. Palsgraf. 
· HELD (Mr. Big!) – RR is not liable. There is no cause of action because RR has committed no wrong against Palsgraf. A reasonable man would not assume the package would cause such damage that would include Paslgraf within the scope of harm – cannot ask a person to prevent unforeseen harm. 

· Duty / breach is the way you figure out who should pay – that’s Paslgraf’s problem.
· DISSENT (Andrews) – RR should be liable. As in Polemis, use foresight test to determine if the action is negligent, but once it is determined to be negligent, the actor is responsible for all direct results from the chain of negligence.

· Person – Questions for analysis

· What is the duty / breach in the claim?
· If there was a negligent act, who was the victim?
· What are the likely or possible injuries that would result?
· For this question, consider what caused the injuries (bowling ball v. fireworks in Palsgraf).
· (Type, Manner, and Extent) Kinsman Transit

· During winter, the Shiras was docked on the Buffalo River at Continental Grain Co.’s dock 3 miles upriver from a bridge. It was tied off at CGC’s deadman anchor on the shore. The ship was positioned such that it was protruding out from a bend in the river. Ice chunk build up and flowing water from the ship’s positions cause the poorly installed and maintained deadman to break loose.
· The Shiras had an anchor system on board; however, the ship keeper was unprepared for the ship to break loose and fumbled releasing it so it did not work properly  
· The Shiras struck the Tewksbury, another ship, on its way down the river causing it to also break loose. 
· The ships were large enough that they would easily block the river if turned sideways.

· The bridge took 2 minutes and 10 seconds to raise.

· Around 10:45pm, the CGC dock supervisor called another CGC employee to tell him the Shiras was loose. The other employee call the Coast Guard. The Coast Guard called the fire station. The fire station called the bridge operator, but they did not answer. 
· There was no answer because the bridge operator was at a bar drinking. 

· Around 11:05pm, the supervisor from the Tewksbury dock called the bridge operator. 

· The bridge was in the middle of a shift change and the new operator answered this call. 

· The bridge started to rise at 11:17pm, but it was too late. The Tewksbury crashed into the middle of the bridge.

· The ships turned sideways damming the river.

· Later, the bridge towers collapsed causing flooding deep into the town of buffalo. 

· Person – Application of Palsgraf
· Foreseeable that negligent acts from Shiras, CGC (deadman maintenance), and City of Buffalo could cause flooding from river being dammed. 
· Define duty / breach in such a way that it includes flooding victims in scope. 

· Type of harm?
· From these actions, what types of harm are reasonably foreseeable?

· Damage to docks, ships, and the bridge. 

· Given physical characteristics of ship length and river size, it is also foreseeable that the ships will dam the river causing flooding. 

· Manner in which injury occurred?
· What injuries (harm) directly stemmed from these actions?

· Use backwards looking test to connect injury to negligent act. 

· Does not matter that the specific manner in unforeseeable. What is key is that the flooding triggered it.

· Extent of the harm?

· The reach and magnitude of injury is often unforeseeable so must just be directly connected to negligence.
· Use backwards looking test to connect extent to the negligent act. 

· What about those living far away from river?

· Those farther away experienced the same type of risk that was foreseeable (i.e., flooding). Manner and extent of harm only require directness test, not foreseeability.

· Person analysis also requires foreseeability. The risk to those far away may have been small; however, it still exists. 

· Palsgraf and bowling ball – ball could roll and knock something over. Smaller risk that it reaches the scales next to Mrs. Palsgraf, but it could. 

Rescuer Liability

· Where a circumstance that requires rescue arises, the party that created the circumstance is liable for injuries sustained to a rescuer so long as the rescuer acts reasonably under the circumstances. 

· Person - a rescuer is always foreseeable (in foro conscientiae). Party whose negligence necessitated rescue is therefore liable to rescuer.
· Futility of action – a jury should be left to determine if rescuer’s actions were reasonable or futile under the circumstances. 

· Wagner v. Int’l Ry. Co – man rushes back onto bridge to try and save companion who had fallen out of train due to Ry. failing to shut the door. Man falls off the bridge to his detriment.

· HELD – Ry. is liable for man’s injuries due to their negligence inviting rescue. 

· Man does not have to prove Ry. was negligent towards him specifically (e.g., inviting him onto bridge or failing to provide him a light).

· Jury to decide if he acted reasonably – likely did as quickly reaching a cousin on the bridge was necessary due to another train approaching (see that he found his cousin’s hat on the bridge which is evidence he wasn’t without reason, not necessary but helpful).

· Pridham v. Cash & Carry Bldg. Co. – Plaintiff hit by piece of paneling at defendant’s store. Ambulance comes to take plaintiff to the hospital. Ambulance driver has a heart attack and crashes into a tree on the way.

· HELD – Defendant’s negligence in hitting plaintiff with paneling is the legal cause of injuries sustained by plaintiff during ambulance trip because defendant’s negligence caused the need for emergency service.
· Defendant can be held responsible for emergency service that result in harm (either from proper care or negligence) provided they occasioned the original harm.

Causation with more than one actor

Several Liability
· Separate injuries caused by independent actors – Plaintiff must apportion losses between Defendants, each Defendant is severally liable.

· e.g., if D1 hurts P’s arm and D2 hurts P’s leg, D1 pays for arm and D2 pays for leg.

· Suit would need to be brought against each individually to recover the full loss. 

Joint and Several Liability
· Each Defendant’s negligence is part and parcel of an entire loss, so we hold both individually liable. 

· Suit could be brough against either defendant or both to recover the full loss (i.e., both individually liable for whole loss). 

· Why have J&S liability?

· Protects Plaintiff against one of the Defendants being insolvent or having a defense that would preclude innocent Plaintiff from recovering their loss.

· Allows for Plaintiff to not bring an action against a party who they do not with to implicate and still collect their whole loss. 

· Exception to J&S liability – indemnity

· Where one defendant can demonstrate that the other party was significantly more culpable the court will shift all loss to the significantly more culpable defendant. 

· Situations that apply J&S liability

· Concert of Action
· Both acting together pursuant to a common plan means that both are jointly and severally liable for causing the harm

· e.g., motorcyclists are racing down a road and go on either side of a horse. The horse bucks knocking its rider off seriously injuring them, both motorcyclists are jointly and severally liable to the horse rider.

· Concurrent Causation
· Two Defendant’s acting at the same time, but not acting together

· Court shifts burden of proof to Defendant’s to exculpate themselves, absent being able to do so they are jointly and severally liable.

· Kingston v. Chicago N.W. RY Co. – Chicago N.W. RY Co. negligently causes a fire that joins forced with another fire set by an unknown human party, conflagration burns Kingston’s facility. 

· Chicago is unable to show they were not negligent; therefore, liable for the entire loss.
· Alternative Liability
· Two or more Defendant’s act negligently, but only one of them likely caused the injury; however, given the circumstances we do not know which one

· Burden of proof shifts to the Defendant’s to exculpate themselves, absent being able to do so they are jointly and severally liable
· Summers v. Tice – two shotgun shooters and one victim who is hit in the eye.
Apportionment of Loss
· e.g., D1 backs out of driveway and hits a biker, D2 then runs biker over, D1 and D2 are jointly and severally liable for the injuries caused by biker being run over

· Losses related to biker being hit from backup are apportioned to D1

· D1 is severally liable for losses related to backup

Enterprise Liability

· When there are two or more Defendants (but not an large number) acting independently according to industry-wide standards (e.g., those set by a trade association) who market similar or identical products under common design standards and common sales plans and when Plaintiff cannot identify which manufacturer produced the specific harm:

· The burden of proof shifts to the Defendants to exculpate themselves

· If they cannot J&S liability applies

Market Share Liability

· Where there is:

· A fungible product manufactured by a number of Defendants with a common use (e.g., chemical composition is the same); and

· Injury stems from characteristics of the product and

· A “substantial share” of the relevant market is represented in the class of Defendants

· THEN

· The burden shifts to each Defendant to show it did not manufacture the product that injured the Plaintiff; and

· For each Defendant who cannot exculpate themselves, loss is apportioned by the Defendants share of the market

· For “substantial share” 75 percent is sufficient, but 25 percent is not enough – the trial judge decides if the market is substantially represented. 

· Purpose

· Allows for Plaintiff’s recovery without them proving causation. Typically require Plaintiff to match injury to a specific manufacturer. 

· Use market share as opposed to J&S liability because the system incentivizes a Plaintiff bringing suit over all they can as opposed to one major player who they can hold entirely responsible.

· Where Defendants can exculpate themselves or where there is an unrepresented market share, Plaintiff does not recover. 

· PN does not like Defendants being able to exculpate themselves because this defeats the idea of the Plaintiff not having to prove causation and brings the system back towards perfect matching. 

· Sindell v. Abbott Laboratories
· Over 30 year period ending around 1970 mothers took a drug called DES that resulted in their daughters developing cancer. Courts assume that all manufacturers were negligent in their manufacture of the drug and use market share liability to apportion loss related to cancer to daughters.

Superseding Cause

The subsequent act of a second tortfeasor can function to block an attribution of responsibility to an earlier tortfeasor, HOWEVER:

· To be a superseding cause, the intervening act must be so ‘highly extraordinary’ that antecedent negligence should be ruled out as a matter of law as a substantial factor in causing the accident

· An act or omission may still be negligent if the actor realizes or should have realized that it involved an unreasonable risk of harm to another through the conduct of the other or a third person which is intentional, negligent, criminal or accidental (loosely based on Rest. (Second) Torts §§ 302B and 449).

· Where the criminal misconduct is a superseding cause, the defendant (i.e., the original negligent party, not the criminal) is relieved of liability

· When the criminal misconduct is not a superseding cause, the defendant and criminal are J&S liable.

· Typically, the criminal cannot be found so defendant is J&S liable – causes the B of P to shift to the D to exculpate themselves. 

· Britton v. Wooten – criminal activity is not necessarily always a superseding cause

· Grocery store stacks flammable trash under the eaves of the building they lease. The trash catches fire and burns the building. State police arson specialist identifies that someone intentionally set the fire. Also identifies that the manner in which trash was stacked was a violation of fire regulations and was a substantial factor in the building burning. 
· HELD – grocery store is liable for the fire. Negligently stacking the trash in a way that breaks a fire regulation created the foreseeable risk of the building burning. It does not matter how the fire started because the negligent stacking was a contributing factor in the building burning.

· Judge v. Jury. Proximate cause is a question for the jury. For superseding cause to be considered, the judge must decide the threshold question as to whether a reasonable juror could find a third party’s intervening wrongful (i.e., negligent) act constituted a superseding cause. 

· Georgia Pipe Co. v. Lawler – Pipe Co. manufactures large metal pipes, bundles them in metal bands, and loads them onto trucks for transport by a third party. Mid-shipment, third party driver stops, notices some of the pipes are coming loose, keeps driving anyway at the risk of them falling off. Lawler’s decedent is killed when the pipes fall off the back of the truck.

· HELD – the issue of whether the driver’s misconduct was a superseding cause is one for the jury.

· Intervening Malpractice (PN seems to like this one) – medical malpractice committed during treatment of injuries created by the negligence of a defendant is a foreseeable consequence of causing bodily injury and cannot be deemed a superseding cause.

· HOWEVER – does not apply to all injuries a person sustains while in the care of EMTs. 

· E.g., if while in the ambulance, a second negligent driver causes a wreck with the ambulance, the original tortfeasor is not responsible for additional injuries – reason:  “but for” cause, but for second negligent driver, P would not have sustained the injuries.

Affirmative Defense to Unintentional Harm
· Asserted to combat the prima facie case, i.e., “yes, I caused harm, but . . .”

· D does not have to offer an affirmative defense; D can just deny an element of the prima facie case and then move for SJ  
· D has the burden of proof related to affirmative defenses

· Reviewing two:

· Contributory negligence / comparative fault

· Assumption of risk

Contributory Negligence

**Only followed in a limited number of jurisdictions, for testing PN will explicitly say if we are in a contributory negligence jurisdiction**
· Contributory negligence is a possible defense against negligence or strict liability.

· Traditionally viewed as an all or nothing defense, if P was contributorily negligent = no recovery
Contributory Negligence - Elements
(1) P was negligent towards his own safety; and
(2) P’s departure from the standard of care is a substantial factor causing his injuries.

**

· For (1), P’s unreasonable action must be in regard to their own safety.
· For (2), P’s specific negligent act must be the departure from the standard of care that causes injuries

· E.g., if an employer tells his employee not to stand on the opposite side of a platform because it is shaky, then P goes to the opposite side of the platform and is hit by something falling out of the window a story above, then there is no contributory negligence – falling was the foreseeable risk, not being struck by an item from above.

Exceptions to Contributory Negligence

· Contrib. Neg. is harsh, even with slight negligence, the P is barred from recovery. Because it is harsh, courts invented three exceptions:

· (1) Statutory violation

· (2) Custodial care

· [Emergency] 

· (3) Last clear chance doctrine (**PN likes this one)

· Statutory violation

· Where statute is for purposes of protecting P, contrib. neg. is not a defense. 

· Without this exception, all statutory violations would become obsolete in protecting the party that was negligent. 

· Custodial care

· No exception exists where P is in the custodial care of the D. 

· E.g., school children, mental health patient, prisoners.

· Emergency

· Not actually an exception, but most jurisdictions will instruct that emergency conditions affect one’s judgement in a way that contributory negligence cannot apply.

· Last Clear Chance Doctrine
· Where D has the last clear chance to prevent the injury and they do not take it, they are responsible regardless of P’s negligence. 
· Kumkumian v. City of New York – man walks into a restricted subway tunnel and lays down on the track. A train approaches and hits him. The train’s emergency braking system goes off, but the conductor releases it and attempts to keep going. The emergency braking system goes off again and again he releases it. When the system triggers a third time the conductor gets out to look. Medical expert testimony was used to show that man could have been saved had the conductor looked when it first went off. 
· HELD – man’s estate allowed to recover on the basis that the conductor has the last clear chance to prevent the injury.

Comparative Fault

· Taking contributory negligence from an absolute defense to a proportionate defense. 

D’s liability = 100% - % attributable to P’s negligence
· There are two types of comparative fault regimes

· Pure (what is followed in Cal.)

· Impure

· “Not greater than”

· “Less than”

· See new approach to assumption of risk – primary v. secondary assumption of risk section.
Comparative Fault – Elements (same as for contributory negligence)
(1) P was negligent towards his own safety; and

(2) P’s departure from the standard of care is a substantial factor causing his injuries.

**

· For (1), P’s unreasonable action must be in regard to their own safety.

· For (2), P’s specific negligent act must be the departure from the standard of care that causes injuries
Pure Comparative Fault

· D’s liability = 100% - % attributable to P’s negligence
· P could be 99% negligent; therefore, D’s liability would be 1% of the total loss.

Impure Comparative Fault (a/k/a Modified Comparative Fault)
· “Not greater than”

· P may recover provided that P’s negligence was “not greater than” D’s negligence (meaning P’s negligence has to be 50% or less)

· “Less than”

· P may recover provided that P’s negligence was “less than” D’s negligence (meaning P’s negligence has to be 49% or less, at 50% P could not recover)

· Impure comparative fault still retains a fault-based tort system, i.e., the party who is more at fault is still responsible for the loss (See McIntyre v. Balentine, drunk driver v. speeding truck)

· See that “less than” does this slightly more than “not greater than”

Application of Comparative Fault – Multiple Defendants
· Where there is a ground of defendants, P’s loss should be compared to that occasioned by the entire group

· Jurisdictions are split on how to apply J&S liability in this situation, so do, some do not.

· Where the loss is $100k; D1 – 60% at fault; D2 – 10% at fault; P – 30% at fault

· Ds’ liability = 100% - 30% = 70%

· Where both Ds are solvent P recovers $60k from D1 and $10k from D2.

· In a J&S jurisdiction, if D1 is insolvent then P can recover $70k from D2.

· In a non-J&S jurisdiction, if D1 is insolvent, P can only recover $10k from D2.

· Where two defendants are both negligent and both suffer loss, they can both be comparatively negligence.
· Party A – 40% at fault, $10k in damages

· Party B – 60% at fault, $100k in damage

· A sues B – B’s liability = 100% - 40% = 60% * $10k = $6k

· B sues A – A’s liability = 100% - 60% = 40% *$100k = $40k

· Note that this assumes a pure jurisdiction

· In an impure jurisdiction, only A could recover from B.

· A cannot write B a check for $34k, the court will make both parties pay each other.

· The percentages of negligence will not change from lawsuit to lawsuit (see Civ. Pro. this would actually be a counterclaim)
Assumption of Risk
· Assumption of risk is where P consensually knows of the existence and nature of a risk and voluntarily does the activity anyway.

· Skydiving – wind resistance or getting caught in a properly deployed parachute is a risk inherent in the activity, but the parachute packer packing the chute incorrectly is negligence.
· Tennis – tripping over your own feet or getting hit with the ball during play is inherent to the activity, but you partner getting frustrated and whacking a ball directly at you is negligence.

· Key difference between contributory negligence and assumption of risk

· Contributory negligence – P’s failure to exercise due care in confronting risk

· Assessed under an objective standard (i.e., would RPP have appreciated a risk, and taken steps to avoid it)

· Assumption of risk – P’s voluntary encountering of a known risk
· Assessed under a subjective standard (i.e., did P understand and appreciate the risk, and voluntarily encounter it)

Express Assumption of Risk

· Express Assumption of Risk - An agreement where one party attempts to shift liability onto another party with:

· Exculpation clause - The agree’ee assumes all risk related to the activity, even those risks that result from D’s negligence (or D’s agent’s negligence) 

· Forum selection - The agree’ee will only bring claims against the D in the forum specified by the agreement (e.g., an arbitration clause)

· Courts will not allow exculpation clauses in agreements involving:

· Public utilities, common carriers, or innkeepers

· An actor’s relief of liability from intentional, reckless, or wanton conduct.

· The agreement is almost always in writing
· Where the agreement is not in writing, there is much challenge over what was precisely said.

· These agreements are presumptively enforceable – Rest. 2d Torts § 496B

· An exculpatory agreement should be upheld if it is:

· (1) freely and fairly made;

· (2) between parties who are in an equal bargaining positions; and

· (3) there is no social interest with which it interferes.

Challenges to Express Assumption of Risk Agreements

Two types: (i) procedural or (ii) substantive.

· Procedural (e.g., for adhesion contracts)

· Goal in raising a challenge:  defeat the idea that the party gave “known consent”

· Was there a realistic opportunity to bargain?

· What information was provided (and was it conspicuously provided)?

· Did the agree’ee have an opportunity to ask questions?

· Did the agree’ee waive known rights (e.g., did the party know what it was giving up)?

· Courts only allow agreements that:

· (i) Waive known rights – i.e., agreeing party must be able to understand the rights they are waving 

· e.g., not a non-English speaker signing an English agreement
· (ii) Do not stem from unequal bargaining power

· No longer “per se” unenforceable – courts construe these agreements with strict construction against the drafter

· (iii) Contain clear and conspicuous language – i.e., intention of the parties must be expressed in unmistakable, conspicuous language
· e.g., if the print is too small to read, then it cannot limit liability. 

· Substantive

· Focuses on the enforceability of exculpation clauses based it their inclusion being unfair as a matter of policy – must be challenged with policy arguments.
· Reviewed for fairness with Tunkl Factors (from Tunkl v. Regents of Univ. of Cal.) – unfair if the exculpation clause violates some or all of the following.
· (1) It concerns a business of a type generally thought suitable for public regulation
· (2) The party seeking exculpation is engaged in performing a service of great importance to the public, which is often a matter of practical necessity for some members of the public.
· (3) The party holds itself out as willing to perform this service for any member of the public who seeks it, or at least for any member coming within certain established standards.
· (4) As a result of the essential nature of the service, in the economic setting of the transaction, the party invoking exculpation possesses a decisive advantage of bargaining strength against any member of the public who seeks the party’s services
· (5) In exercising a superior bargaining power the party confronts the public with a standardized adhesion contract of exculpation, and makes no provision where by a purchaser may pay additional reasonable fees and obtain protection against negligence. 
· (6) The person or property of the purchaser is placed under the control of the seller, subject to the risks of carelessness by the seller or the seller’s agents. 
· For (4), this is almost always the case. The party not only presents a decisive advantage as the agreement subjects the participants to a threshold decision around participation, but the party seeking exculpation is almost always also in control of the risk.

Application of Express Assumption of Risk

· Dalury v. S-K-I LTD. – P sustained injury while skiing at D’s resort from collision with metal lift line maze pole. P signed an agreement when he purchased his ski pass and against when he picked up his ski pass stating that D was released from liability. 

· HELD – Determination of public service is to be made in light of surrounding facts and circumstance. Here, resort provides a public service because a substantial number of the public are involved.

· Policy arguments – holding resorts liable because:

· Economic Incentive

· Resort can foresee and control hazards

· Resort can train its employees and agents to guard against negligence

· Economic Loss Spreader

· Resort is better able to insure against risk and spread the cost of insurance among their thousands of customers.

· The assumption of inherent risks does not absolve the resort of a duty to make their property safe for use
Implied Assumption of Risk

· Elements:
· (1) P must subjectively know, appreciate, and understand that the specific risk of harm created by D’s conduct
· (2) P must voluntarily subject himself to the specific risk
· Shorthand:
· Subjective knowledge of risk
· Voluntarily subject themself to activity
**

· Implied AR operates as a complete defense at common law

· Frequently arises where the P engages in a risky line of work or participates in a risky sport or recreational activity

· For application, look for instances were P has previously done an activity to bring this up

· Does not apply to all instances where P has assumed a risk. 
· Marshall v. Ranne where P’s neighbor kept a wild boar as a pet and it had a history of biting P in their driveway, if P sees the boar, runs to their house and is injured by the boar in the process. 
· HELD - P is not liable for implied assumption of risk. Where the choice is between two primary rights (i.e., right to property and right to bodily safety) P should not be forced to choose. 
**

· Salami slice – if P is about to engage in an activity, and someone pushes them to take the final step, does implied AR apply?

· If they were so close that they would have engaged in the activity, then yes. If they hesitated long enough to fully stop themself, then no.

Application of Implied Assumption of Risk

Murphy v. Steeplechase Amusement Co. (Mr. BIG!)
· D operated an amusement park. At the park there was a ride called “the Flopper.” The Flopper was a belt that moves along an incline plane, the thrill of the ride was that one tried to balance and might be thrown to the side. There was no warning sign in front of the ride.

· P approached the ride. Prior to getting on, P and his group of friends stood and watched others participate, some fell. P got on the ride and fell. P brings claim against D related to improperly operating the ride and alleging there was no warning given to participants. 
· HELD – P agreed to participate in the activity, P had a subjective appreciation for the risks related to watching others participate and the ride’s name indicated the risk that P was undertaking. 

HYPO – Pedestrian v. Driver
· D is driving 65 mph in a 35 mph zone. P crosses the road and is struck by D.

· ISSUE – can D assert an implied assumption of risk defense?

· HELD – it depends on what D’s specific breach is. 

· If D is driving so fast that P cannot subjectively appreciate that he will be struck by oncoming traffic, then no.

· If P was so close that even if D had been traveling at 35 mph they still would have hit P, then yes.

Comparative Fault and Implied Assumption of Risk
· With comparative fault, assumption of risk is divided into two types:  primary & secondary
· Primary

· Risks that are inherent to an activity
· Implied assumption of risk alters the duty owed by the D. The duty is either:
· Eliminated
· A hires B to repair a rotten floor in A’s home. If B walks in and falls in a hole in the floor A is not liable. A’s duty to B is eliminated.
· Lowered
· See Kahn (i.e., standard for conduct is raised such that duty is lowered, negligence to recklessness)
· Secondary

· Risks that are not inherent to an activity
· e.g., during horseback riding, the farm owner gives a new rider a wild horse with a bad saddle
· Implied assumption of secondary risk continues to be an affirmative defense but is subsumed within the comparative fault regime.
· The jury will be asked to find the P’s voluntary assumption of risk; then they will be instructed to reduce D’s liability by the percentage P is responsible for their own injury
Application of Comparative Fault and Assumption of Risk

Knight v. Jewett (precedent to Kahn, case within the case) – Primary Risk, Lowered Duty
· Two adults, male and female, playing in a flag football game. Male gets overly aggressive beyond competition level of the game, knocks female down, she is injured.

· ISSUE – where two adults are voluntarily participating in a sport that has inherent risks (i.e., primary assumption of risk), how should the duty of the participants be defined towards one another?

· HELD – duty/breach should be defined by the recklessness standard. 
Kahn v. East Side Union High School District – Primary Risk, Lowered Duty
· A 14-year-old new to competitive swimming is on HS swim team, tells coach she is terrified of diving off the starting block into 3.5 ft. of water. Coach says not a problem, we can make an accommodation and book you in races where you start in the water. At a particular swim meet, coach tells student they have to start from the block. Terrified, the student tries to take a few practice dives and ends up breaking her neck. 

· ISSUE – where a teenage child is voluntarily participating in a sport that has inherent risks (i.e., primary assumption of risk), how should the duty of the coach to that child be defined.

· HELD – the coach’s duty should remain; however, breach should be lowered to a recklessness standard (reasoning:  do not want to induce a chilling affect on recreational coaching by holding them liable at a negligence standard)

· DISSENT (1) – recklessness is too high a bar for breach. Agrees that bar should be beyond ordinary negligence; however, suggests gross negligence so as not to under protect children.

· DISSENT (2) - recklessness is too high a bar for breach. Bar should be ordinary negligence given the trusting relationships between children and coaches.

· Recklessness

· Willful or wanton misconduct where an actor has intentionally done an act of an unreasonable character in disregard of a risk of harm known to him or so obvious that he must be taken to have been aware of it, and so great as to make it a high probability that harm will follow.

· Gross negligence

· Conduct that is an extreme departure from the standard of ordinary care.

Affirmative Duties

· Generally
· Act - Where a person acts, the person owes those within the scope of risk a duty to avoid creating foreseeable and unreasonable risks
· No Act – Where a person does not act, the person has no duty to affirmatively act or aid to assist another

· Where there is no duty, there is no liability
· Before undertaking breach, cause, damage analysis must conclude there is a duty 

· See policy rationales section for no-duty rule

Four places where there could be deviation from no duty rule: 

· (1) Exceptions to no duty to rescue rule (a/k/a failure to aid)
· (2) Special relationships

· Negligent Entrustment

· (3) Gratuitous undertakings

· (4) Statutory

Exceptions to No Duty to Rescue (a/k/a Failure to Aid)
· Baseline – there is not duty to rescue someone or be a good Samaritan

· Exception – where the rescuer has explicitly or implicitly assumed a duty of rescue, or has caused the injury, rules bend from baseline
· (1) Greenlight / red light – actor begins, then unreasonably discontinues assistance

· (2) Actor has caused peril – rescuer has a duty to perform when they have caused V peril, even if they have done so non-negligently; however, the duty becomes stronger is the harm was caused negligently or intentionally.
· Hardy v. Brooks – man who hit cow on Ga. highway has a duty to move cow or warn other motorists such that they avoid harm

· Maldonado v. S. Pac. Transp. Co. – man jumps on RR car; it is bumped and he falls into a perilous position. 

· Where an instrumentality within someone’s control creates harm to another rendering them helpless, that person has a duty to render aid to the harmed person (even if the person was contributorily negligent in causing themself harm).

· (3) Interference with rescue attempt – a party is responsible for rescue where they have intentionally or negligently prevented a third person from giving aid to another. 
· Soldano v. Daniels – man runs into a tavern yelling “call police.” Bar tender prevents him from using phone or calling police himself. Bartender is liable as he prevented the rescue attempt.

Application of Failure to Aid

Stockberger v. United States (example of no duty rule)
· Insulin dependent diabetic man works at a Ind. state prison. Has a low blood sugar episode. Coworkers try to give him an Ensure to help, but he refuses. Man drives home and crashes his car into a tree killing himself. 

· ISSUE – should the prison be liable for failure to aid diabetic man?

· HELD – there is no duty to rescue and the man does not fit any of the exception.
· Court reasoned that expanding duty to cover the employee / employer relationship could create disincentive to hire those in need of rescue. 

· Also relied on autonomy to incentivize taking care of one’s self. 

Farwell v. Keaton (example of green light / red light)

· Two friends, A and B, see some women. A and B follow the women to hit on them. The women get spooked and call on a larger group of male friends to dissuade A and B. The large group chases A and B. A escapes, B is caught and beaten up by the large group. A gives B some ice for a head wound. A and B then proceed with their evening. At some point, B goes to the back seat of the car to lie down. Later, A cannot rouse B (i.e., he has suffered some kind of trauma), but instead of getting him medical attention just leaves B in the car in his grandparent’s driveway. 

· ISSUE – does A owe B a duty to take him for medical attention?

· HELD – yes. A controlled B’s environment such that he should have sought medical aid for him. A RPP would not have just left B in the driveway like that. 

· Further, court rules that given their social exploits, A owed B a duty to at least take him to aid initially. Did not have to provide it himself but should have seen that he was ok.

Special Relationships

(Rest. 2d of Torts § 315) There is no duty to control the conduct of a third person as to prevent him from causing physical harm to another unless:

· SR; Actor & Other (Victim) - A special relationship exists between the actor and the other which gives the other a right to protection (e.g., Kline; Posecai)

· SR; Actor & 3d Person - A special relationship exists between the actor and the third person which imposes a duty upon the actor to control the person’s conduct (e.g., Tarasoff); or

SR; Actor & Other (Victim)

· Circumstances that give rise to duty

· (i) Risk is foreseeable

· (ii) Actor is in better position to control the environment where risk takes place.

· Types of special relationships that give rise to duty

· Common carrier / passenger

· Business invitee (Posecai)

· Innkeeper / Guest (Kline)

· Custodial setting (prisoner, mental health patient, school to students)

· Common social enterprise (Farwell v. Keaton)

· Employer / Employee – related to harm specifically created by the workplace

· Control over environment

· Actor with control does not want other to take matters into their own hands
· e.g., innkeeper does not want guest installing their own security measures
· e.g., (similarly) B’ham WW does not want customers to mess with hydrants

· Common Carriers – special standard

· Common carriers have absolute control over the situation; so they are held to a SL standard.

· Tests to determine foreseeability, highest duty listed first (3 & 4 are not applicable for testing)
· (1) Totality of Circumstances (majority approach)

· Considers nature, condition, and location of area as well as circumstantial factors bearing on foreseeability

· High level of consideration given to the number, nature, and location of previous incidents, but lack of previous incidents does not preclude a claim

· Criticism – test is too broad. 

· (2) “Balancing” Test (what is followed in Cal.)

· Balances foreseeability and gravity of harm with burden imposed on actor to protect against that harm

· Where probability is high and harm is great, more is required and inverse

· e.g., recent robbery in a dark parking lot at gun point; actor should put up spotlights and hire an armed guard

· e.g., customer tells a store there is a man walking around in their parking lot checking car door handles; put some security cameras up

· Foreseeability requires a prior incident on the property

· Pros – three-bears approach between totality of circumstances and prior similar incidents.

· (*3*) Prior similar incidents

· Past conduct (considering frequency and recency) puts actor on notice for future events that are similar

· (*4*) Specific harm
· No duty to protect unless aware of specific, imminent harm

Application of SR; Actor & Other (Victim)

· Standard for protection of other is “reasonable care”

· Actor is allowed to pass increased costs of security onto others (see Kline)

· How to advise a client who is actor

· (i) Explain the situation that gives rise to duty – i.e., foreseeable risk & control over environment

· (ii) Explain the standard of care – “reasonable car”
· Couch standard inside the test applied

· (iii) Give vague examples at opposite ends of spectrum; let them use their professional judgement with your advice

Examples of SR; Actor & Other (Victim)

Kline v. 1500 Massachusetts Ave. Apt. Corp. (imposition of affirmative duty)
· Kline lived at 1500 Mass. Building originally had security at all entrances. Security lapsed during Kline’s tenancy from increasing costs. Assaults and robberies started happening in the common areas in the building, occurrences were well documented in police records. Kline is robbed and assaulted in the first-floor common area just above street level and brings action against 1500 Mass.
· ISSUE – does the LL have a duty to protect tenants from criminal acts in the building common areas when it is foreseeable those acts will occur?

· HELD – LL does have a duty 

· (i) It is foreseeable that the criminal activity will occur; and 

· (ii) Like an innkeeper or common carrier, LL is in control of the common areas in the building. Further, they do not want tenants taking matters into their own hands in the common areas (this is similar to LL duty to keep common areas fit for use in maintenance and repair).

· LL are allowed to pass on increased cost of security to tenants.

Posecai v. Wal-Mart

· P goes to Wal-Mart to shop. When returning to vehicle in parking lot man is waiting under P’s car. Man robs her at gun point and takes $19k worth of jewelry. In prior 10 years there had only been three occurrences of theft in store area – only one was a parking lot mugging. Others were strange, more one-off situations. On the other hand, the area surrounding the store is known for higher rates of criminal activity.
· ISSUE – did store owe P a duty of care to protected from parking lot robbery?
· HELD – La. adopts the balancing test for its approach. Given lack of previous criminal activity, Wal-Mart does not owe a duty to protect customer.

· Difference between balancing test and totality of the circumstances

· Under balancing test, despite surrounding neighborhood being a high crime area, store owes no duty from lack of previous criminal activity. Under Totality of Circumstances, store would owe a duty. 

SR; Actor & 3d Person
· Special relationship between actor and 3d person gives rise to duty to prevent harm to another where actor knows of foreseeable and likely harm to the other.

· e.g., Patient tells therapist they are going to harm person X.

· Patient – 3d person

· Therapist – actor

· Person X – other that harm is likely to happen to

· What standard should be employed?

· Standard of reasonable care – this varies based on the surrounding circumstances.

· Doctor / Patient - When this arises between doctor and patient, doctor must exercise professional judgement.

· Special relationship – see that a special relationship is required. Duty would likely not extend where there is only casual relationship between parties.

· What happens if the actor is wrong about the threat?

· So long as the actor approached the situation with reasonable care, the actor will not be liable. 

· Generally, if there is the risk of death involved, there is very little reason not to warn a specific person. 

· **Does not apply to vague threats 
· Thompson v. County of Alameda – no duty for sheriff department to warn caregiver or broader community where a juvenile was release despite saying he would kill someone in community soon upon release.
Examples of SR; Actor & 3d Person

Tarasoff v. The Regents of Univ. of Cal.

· Patient of psychologist employed by Univ. of Cal. tells psychologist that he will kill Tarasoff. Psychologist did have patient detained briefly after learning about this threat but was released as he appeared rational. Psychologist’s supervisor said no further action was to be taken. No one ever warning Tarasoff of danger. After she was killed, her parents brought this suit against Univ. system.

· ISSUE – when the actor knows of a specific and credible threat against another by a 3d person, is there an exception to the no affirmative duty rule to adequately warn or protect the other despite no special relationship directly with the other.

· HELD – where the threat is specific and credible there is an affirmative duty to exercise reasonable care to adequately detain the 3d person from causing harm or provide adequate warning to the other in danger of harm.
· As threats are somewhat sensitive and cause concern to community, CoR should be employed to determine if warning is necessary. Where life is at risk, generally little reason not to warn.

Negligent Entrustment

· One who supplies directly or through a third person a chattel for the use of another whom the supplier knows or has reason to know to be likely because of youth, inexperience, or otherwise, to use it in a manner involving unreasonable risk of physical harm to himself or others whom the supplier should expect to share in or be endangered by its use, is subject to liability for physical harm resulting to them.

**

· You as the supplier can be liable to both the person to which you supplied and foreseeable others if:

· (1) you supply someone a chattel AND 

· (2) you know or should have known they are likely to use it in a manner that involves an unreasonable risk of physical harm to themself or foreseeable others because of:

· Youth

· Inexperience

· Otherwise

· (3) AND harm results.

**
· Assumption of risk can apply in these circumstances.

· Specifically related to passengers in vehicles, there are additional doctrines that limit recovery.

Example of Negligent Entrustment

Vince v. Wilson & U.S. Auto Sales

· Vince was seriously injured in an auto accident where the car he was riding in was driven by Wilson’s grandnephew. Wilson purchased the car from U.S. Auto Sales for the grandnephew despite knowing that grandnephew had failing driving test multiple times and was still license-less. Wilson shared this information with U.S. Auto Sales. 

· ISSUE – where a party has supplied someone with a chattel and knows the person has an unreasonable risk of doing harm with that chattel, can they be held liable for the harm that results?

· HELD – liability should be extended provided there is sufficient evidence that the parties who supplied the chattel knew or should have known of the risk. 

· Cases are very circumstantial and facts specific – heavy level of deference to the jury is involved.
Gratuitous Undertakings

A party liable for harm caused by their failure to perform a gratuitous undertaking where:

(1) The party has voluntarily undertaken the activity; and

(2) The harmed party knows of the voluntary undertaking and relies on it to their detriment.

**

Shorthand:

(1) Undertake a voluntary activity

(2) P knows of voluntary undertaking and relies on it

**

· The undertaking party has a duty continue performing their gratuitous undertaking with reasonable care or providing warning to remove knowledge and reliance of the voluntary activity. 

· See allusion to Rest. § 90 – promissory estoppel.

· Per Moch v. Rensselaer, for the gratuitous undertaken to be enforceable, the promisor must have made the promise to the promisee. 

Application of Gratuitous Undertaking

Erie R. Co. v. Stewart
· Erie Railway operates a RR crossing in the town in which Stewart lives. They staff a guard house at the crossing to alert motorists of oncoming trains. Stewart was the passenger in the front of a vehicle that was struck by a train at the crossing. No one was staffed in the guard house on the day of the accident and the driver was relying on a guard to signal if there was a train from prior experience at the crossing. 

· ISSUE – does Erie Railway have an affirmative duty to continue to staff a guard in the guard house where they have voluntarily done so previously and the people who frequent the crossing rely on the guard to safely navigate the area?

· HELD – yes, people they have previously done so and the people who frequent the crossing know of the voluntary undertaking and rely on it Erie Railway has a duty to either staff the guard house or sufficiently warn the travelers that they are no longer staffing the guard house.
Marsalis v. La Salle 

· P is scratched by D’s cat at D’s grocery store. D promises to watch keep the cat for 14 days and observe it to ensure it is not rabid. D negligently allowed the cat to escape and it returned one month later. 
· Once P learned the cat had escaped, P underwent rabies treatment. Turns out P is highly allergic to the rabies treatment and suffers a serious reaction to it. 
· ISSUE – is D liable to P for the injuries that resulted from her reaction to the rabies treatment as a result of breaking their gratuitous promise?
· HELD – D voluntarily undertaking to watch the cat and P relying on them for this promise gives rise to a duty. When they are negligent in discharging that duty they can be held liable. 
· HYPO – if the owner had not been negligent and it turned out that over the 14 day quarantine the cat started showing signs of rabies, would the owner be liable to P for the injures P would suffer as a result of undergoing the treatment?
· HELD – The owner would not be liable (this assumes the owner is in no other way liable for the animal). The owner has appropriately fulfilled their duty in this instance; therefore, there is no breach.
H.R. Moch Company, Inc. v. Rensselaer Water Co. – Mr. Big! (limitation on gratuitous undertaking, implied contract between parties)
· Rensselaer Water Co. (RWC) is a water works company. They contract with the city of Rensselaer to provide water for the city. The agreement specifies that RWC will provide specific quantities of water at specific pressures. 
· During the agreement Moch’s warehouse catches fire. When Moch tries to use the hydrant close to his warehouse the water pressure in inadequate and Moch cannot put the fire out. Had RWC fulfilled its obligations under the contract with the city, the pressure would have been sufficient to put out Moch’s warehouse fire. 
· ISSUE – can Moch bring suit against RWC under a gratuitous undertaking theory where RWC’s failure to perform, which Moch relied on, has caused harm (i.e., can Moch hold RWC liable for their nonfeasance or failure to confer a benefit)?
· HELD – Moch has no claim against RWC. Since RWC is in a papered agreement with the city, they are liable to the city to provide water. To let Moch bring a claim would mean moving outside the four corners of the agreement. 
· Cites administrability concern in decision – if Moch can bring a clam against RWC, this would allow others reliant on a supplier who they were otherwise not in contract with to bring suit against the supplier. 
· COUNTER – analogize to Erie R. Co. v. Stewart. In both cases, a party has made a promise to a community. The case here is actually stronger as Rensselaer is getting paid where Erie R. was simply undertaking to be good stewards. 

· Policy

· Economic (incentive) - Rensselaer should be liable as they are the ones with ability to prevent loss, holding them liable will encourage them to do so.

· Economic (loss spreader) – Rensselaer is the party with the ability to spread this loss out among all in its network. P is unable to spread the loss or adequately supply itself water. If Rensselaer wants to be in this business, they need to uphold their end of the deal to the community they serve.
Statutory

· Legislature has imposed affirmative duties that go beyond the common law for certain groups

· Most common example, reporting child abuse

· i.e., Statutory duties go beyond common law no-duty rule for certain groups

· e.g., School teachers, day cares, doctors, others who encounter children have an affirmative duty to report if they see signs of abuse.

**

· Quasi-statutes can be used to impose affirmative obligation on parties and demonstrate their negligence. 

Application of Statutory Rise to Affirmative Duty
Beul v. ASSE Int. Inc. (breach of quasi-statute used to demonstrate that harm was caused by negligent)
· P, a 14-year-old exchange student comes to live in the U.S. on a program put on by ASSE Int. Based on a US Information Agency regulation and rules from the Council on Standards for Int. Edu., ASSE Int. is responsible for frequent check in on their exchange students for the purpose of heading off bad situations. 

· P and the father of the host family that she lived with begin a sexual relationship. The father continually calls the school she is attending and tells them she is sick so they can stay home and do whatever. P becomes delusional, falls in love with the father. The mother finds out, tells the father that they are getting divorced, chaos ensues, and father kills himself. His death causes serious psychological harm to P.

· ASSE Int. failed to adequately follow the regulations and rules to appropriately check up on P during his stay in the U.S.

· ISSUE – were P’s emotional injuries caused by ASSE Int. failure to fulfill its statutory obligations such that ASSE Int. can be responsible for P’s psychological harm?
· HELD – yes. Had ASSE Int. fulfilled its obligations and frequently checked in with P or the school she attended the harm likely would have been prevented – Posner leaves this for jury determination. 

· D argues that had they checked in P would have stone walled so the harm would have happened anyway. 

· Rejected – ASSE Int. check in should have been with school as well. They had a duty to supervise in more than one way.

· D argues that father’s criminal activity was a superseding cause such that they cannot be liable. 

· Rejected – criminal activity is only a superseding cause to harm where it is foreseeable. Regulations regarding check in are in place to ward off this exact kind of behavior. Criminal activity is not a superseding cause where it is foreseeable (i.e., type of harm, proximate cause question - grocery store fire case). 
Limitations on Duty
· This section deals with imposition of duties and the limits of those duties. 
· Three topics:

· Owners & occupiers

· Negligent infliction of emotional distress

· Economic loss rule

Owners & Occupiers

· Duties owed by the party in control of the land to those on their land. 

· Owners & occupiers – property owners and tenants in control of property.

· Land – real property or physical objects affixed to the land. 

· Duties arise out of both conditions of the land and activities that take place on land

· Conditions – natural or artificial occurrences that an entrant might encounter.

· Activities – things taking place on the land that an entrant might encounter.

· Two separate tests (number of states that use test are somewhat evenly split):

· Common Law Approach

· Revised or Modified Approach (Cal.)

Common Law Approach

· General rule – everyone owes people who might foreseeably be injured by one’s activities a duty of due care

· Common Law approach to O/O liability departs from the general rule by redefining duty owed to certain classes of entrants
Categories of entrants and duties owed

	Category
	Description 
	Duty

	
	
	Conditions on Land
	Activities on Land

	Trespasser
	Enters without consent or privilege

(remember privilege of necessity)


	Undiscovered trespasser - No duty to warn or to make the natural or artificial conditions on the land safe.

· EXCEPTIONS – footpath exception, attractive nuisances

· Also see known trespasser


	Avoid willfully injuring a trespasser

· EXCEPTIONS – footpath exception, attractive nuisances

	Licensee
	Enters with consent or under privilege, but not an invitee (social guests)


	Duty to warn or make safe dangerous conditions that the licensee is unlikely to discover themselves

· General warnings are sufficient (i.e., ever specific risk does not have to be detailed)

· Cones blocking an area are also sufficient)


	O/O is liable where they fail to use due care and

· Should expect that licensee won’t discover danger; and

· Licensee does not have reason to know of the risk

	Invitee
	A business visitor – someone there to conduct business directly or indirectly with possessor
A public invitee – someone there because the public is invited to be present in a space (e.g., window shopper, person in Starbucks using a bathroom)
	Owed a duty of reasonable care – duty to make all natural or artificial conditions safe (i.e., act to prevent risks that o/o knows or should have known about; obligation to inspect for hidden traps). 
	Owed a duty of reasonable care for their safety


Trespasser exceptions
· Known trespassers
· Related to conditions, O/O has a duty to warn a known trespasser of a specific danger they are likely to encounter 
· Related to activities, O/O has a duty to take reasonable care not to injure them with an activity occurring on the land.
· Footpath exception – where a public path abuts or crosses private land, the O/O owes a duty to the public who step off that path to warn them of hidden dangers adjacent to the public way. 
· e.g., homeowner can be held liable if a pedestrian steps off a public sidewalk onto a porch to tie a shoe and something falls and hits the person from above.
· Attractive nuisance – see case below. 
Application of the CL Approach

· Step 1 – classify the entrant
· Step 2 – state with specificity the duty owed to that entrant
· Step 3 – proceed with analysis . . . i.e., consider o/o’s breach based on duty owed.
Notes on Step 1 – Classify the Entrant
· A entrant can shift from one status to another while on the premises. 

· A person in the aisle at a grocery store in an (business) invitee
· That same person becomes a trespasser when they are asked to leave or when they cross into an area labelled “employees only”

· That same person is a licensee where they are given special dispensation to enter a part of the store they are normally not allowed in for a specified reason

· E.g., employee allows you to go into stocking section to use the restroom – one off exceptions only. 

· If the public is always allowed to use the restroom in this way the person is a (public) invitee, regardless of what the space looks like.
Attractive Nuisance

· Attractive nuisance – an object (i.e., artificial condition) that triggers the interest of a minor

· Liability originally started with RR turntables. 

· Other examples – culverts stacked without a chock. 

**

Rest. (Second) Torts § 339 - A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if:
(a) the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

(b) the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children, and

(c) the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and

(d) the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved, and

(e) the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children.
· **Does not apply where child clearly knows and understands danger

· Merrill v. Central Maine Power Co.
· Merrill admitted he knew fence was to keep people out, knew that what he was touching beyond the fence could hurt him, and admitted doing so was a “dumb idea.”

Revised or Modified Approach

· Liability is based on whether the O/O has acted reasonably with respect to prevention of foreseeable injuries to those foreseeably injured (i.e., due of reasonable care to Mrs. Palsgraf from risks the O/O knew or should have known about)
· Entrants status is relevant, but now it is relevant at the breach stage

· i.e., Breach of a duty to a trespasser is different than breach of a duty to an invitee / lessee

Application of Owners & Occupiers

Post v. Lunney (classification under the CL analysis)
· Lunney was in Post’s home as part of the Palm Beach Garden Club tour. While on tour, Lunney tripped over a piece of vinyl that Post placed over an oriental rug and broke her hip. Lunney had paid $5 towards a charitable offering to on the tour and Post was showing her home for free to benefit the charity.

· ISSUE – should Lunney be classified as a licensee or an invitee?

· HELD – Lunney should be classified as an invitee. A new trial was ordered to have a jury determine if Post’s actions were reasonable with regard to the duty owed to Lunney as an invitee. 
Rowland v. Christian (creation of the revised / modified approach)

· Christian tells her apartment complex the cold-water knob on her sink is broken and needs to be replaced. Thirty days later, Rowland is over as a social guest (they were on a date!) and uses the restroom. Rowland cuts hand on the cold-water knob severing tendons and causing nerve damage. 

· Trial Court grants SJ in favor of Christian under the old tripartite approach. True Christian did not warn Rowland, but the broken knob was visible so Rowland should have discovered it on his own. 

· HELD – reject tripartite test and replace with revised / modified approach – duty is based on whether the O/O has acted reasonably with respect to prevention of foreseeable (probable) injury.
· Modern societal values concerning people and their life and limbs do not changed based on a person’s status and an invitee or trespasser.

Negligent Infliction of Emotional Distress (NIED)
· Various ways for a P who has been emotionally traumatized to recover

· Ability to recover changes if person is a direct victim or a bystander
Direct Victim

· Three options for recovery as a direct victim:

· (1) Parasitic damages - emotional injuries w/ physical consequences that are parasitic to physical harm

· (2) Impact rule – emotional injuries w/ physical consequences from physical touching, but no physical injury

· (3) Zone of danger – emotional injuries w/ physical consequences from being near the place where impact would have resulted, but w/o there being any impact

Physical Consequences of Emotional Injuries

Reason

· Serves as an administrative screening device to prevent false claims

· Minority Approach
· Certain jurisdictions (including Cal.) do not require proof of physical consequences

· See Potter v. Firestone for where recovery is possible for fear of future sickness

· Courts are beginning to move towards this approach as medical science gets better

“Sufficient” physical consequences from emotional injuries

· Ulcers, heart attack, heart murmur, prolonged vomiting, long continued nausea or headaches

“Insufficient” physical consequences from emotional injuries

· Transitory, non-recurring physical phenomena, harmless in themselves, such as
· Dizziness, vomiting

· Others that do not amount to substantial bodily harm

Exception

· Mistreatment of a dead body – close relatives have a cause of action where a loved one’s dead body has been mistreated and they have suffered emotional injuries with or without physical consequences
Impact Rule

Elements:

(1) D acted negligently towards P in which the P’s person was touched
(2) P suffered emotional injuries resulting from D’s conduct / contact

(3) The emotional injuries manifested in physical consequences

Requirements:

· There must be an impact

· However, (depending on severity and other circumstances) the touch could be minor

· Emotional injuries must be a consequence of the touching (i.e., of the impact)

· Emotional injuries must manifest in physical consequences
Zone of Danger

Elements:

(1) D acted negligently towards P in which P was in the zone of danger
(2) P suffered emotional injuries resulting from D’s conduct

(3) The emotional injuries manifested in physical consequences

Requirements:

· Emotional injuries must be a consequence of being in the zone of danger (i.e., near to impact)

· Emotional injuries must manifest in physical consequences
· Physical impact rule eliminated to allow more valid claims to be recovered 
Direct Victim - Application of NIED

Robb v. Penn. R.R. Co. 
· D’s rail line crossed P’s front yard and driveway. While driving down her driveway, P’s back tires got stuck in a rut that D has negligently let develop next to the tracks. A train started approaching. P furiously tried to move her car but could not. P abandoned her car with seconds to spare to save herself.

· P was close enough to the collision between the car and the train that she was covered in ash and soot. The shock from the experience caused:

· The cessation of lactation which interfered with her ability to care for her child

· Her to abandon her horse breeding business

· Her inability to finish an article she had been working on for substantial compensation

· ISSUE – should P have a cause of action where her person has not been physically touched?

· HELD – adopt “zone of danger” test to determine where there is an actionable claim for emotional injuries that manifest with physical consequences.

Potter v. Firestone Tire and Rubber Co. (Cal. 1993) (Recovery for fear of future illness)

· Ps live next to a Class II landfill. By statute, Class II facility cannot take certain types of toxic liquid waste because it will get into ground water. D has a contract with a waste removal company to take waste from its facility close to landfill. The contract mentioned what types of waste can and cannot be taken. The waste removal company also told D about this. D violated contract and statute.

· A plant engineer employed by D told them of this breach. They attempted to fix is, but the fix was only temporary. It increased costs and the plant felt pressure from the corporate headquarters to cut costs. 

· Four years after the factory closed Ps found toxins in their ground water. At the time of the suit none of them had cancerous or precancerous conditions but did face a risk of developing them in the future.

· ISSUE – can Ps recover for NIED where there is no current physical consequence, but they are at risk of developing physical consequences in the future and are immediately fearful of those consequences?

· HELD – recovery is possible; however, two things must be demonstrated.

· (1) There should be a genuineness of concern of future medical condition given the circumstances.

· Limit because we all ingest carcinogens in some quantities daily.

· (2) Fear of development of the future medical condition must be based on knowledge that it will more likely than not occur based on scientific or medical evidence. 
· Imposed to limit cases where there are unreasonable subjective fears.

· Cal. Sup. Ct. rejected the approach proposed by Cal. Ct. App. where the fears were was on those of a RPP because it was too expansive.

· REVIEW QUESTIONS

· Is this a battery?

· No. There is harmful or offensive contact as P has ingested the toxins; however, Firestone did not intend to cause the harmful or offensive contact.

· Per Garret v. Dailey, Firestone did not have knowledge with substantial certainty that harmful or offensive contact with the person of another would result.

· Ps have ingested carcinogens. Why are they not allowed to recover under the impact rule?

· Ps are not allowed to recover because there are no physical consequences from the emotional distress that have been manifested. 

· If P later develops cancerous or pre-cancerous symptoms, then they could recover for emotional injuries because the emotional injuries would be parasitic to the physical harm.
Bystander

· Bystander – person who is traumatized and suffering because they saw someone else get injured

· The bystander does not have to be in the “zone of danger.” If they are their claim could be a:

· Direct victim claim if the emotional injuries are a result of distress from their own safety

· Bystander claim if the emotional injuries are a result of distress from seeing someone else injured
· Elements (based on Dillon v. Legg factors):

· A bystander (i.e., plaintiff) can recover for emotional distress where:

· (1) P was located near the scene of the accident 

· As contrasted with one who was a distance away from it

· (2) The shock resulted from a direct emotional impact upon P from the sensory and contemporaneous observance

· As contrasted with learning of the accident from others after its occurrence

· **Do not have to directly see the accident**

· (3) P and the V were closely related – usually one degree of separation
· As contrasted with an absence of any relationship or the presence of only a distant relationship

· Rules regarding physical consequences of emotional injuries (and minority rules) apply here
· See above as part of direct victim
Relationship between P & V

· One degree of separation - immediate family including parents, siblings, children, spouse

· Can be expanded where persons are members of the same household, but they must live together and have a relationship that more closely resembles that of immediate family (e.g., uncle who takes nephew in when sister cannot care for children)
Bystander – Application of NIED
James v. Lieb – use of Dillon factors
· Son and daughter are riding bikes on a street. D is driving a garbage truck on the same street. D backs to garbage truck up, hits daughter and kills her. Son sees the entire episode, develops emotional injury that physically manifests. P brings claim for NIED on behalf of his son, a minor.
· ISSUE – does a bystander have a claim for NIED where they were outside the zone of danger, thus not personal harmed as a direct victim?
· HELD – yes. Claim is based on application of “Dillon factors” (which are now elements).

· (1) Located near the scene of the incident
· (2) P’s emotional disturbance is the result of a direct sensory observance
· (3) P and the V were closely related.

· Here, Son was close to proximity to his sister, his emotional damage was the direct result of his view of the accident, and they were siblings so their relationship is sufficiently close.
Moon v. Guardian Postacute Services, Inc. (Cal. Ct. App. 2002) – application of direct victim and bystander liability, specifically relationship between P and V.
· Moon had a close relationship with his mother-in-law. She would stay with him and her daughter for one month a year. She had her own room in their home. Mother-in-law was admitted to a Guardian in-patient rehab facility and was there for 12 months until she died. Moon observed her become malnourished and dehydrated while she was there. She lost significant weight and became immobile and bedridden. She contracted a serious infection and ultimately died from it. Moon was the one who was responsible for contracting with Guardian.

· Moon filed a claim for NIED against Guardian alleging both direct victim and bystander liability. 

· HELD

· Direct Victim – no liability. Despite their contract and Moon observing mother-in-law’s decline from within the zone of danger, Guardian does not owe Moon a duty. Guardian would owe a duty to the mother-in-law.

· Bystander – no liability. Son-in-law relationship is not sufficiently even with their close connection. Court states that there must be an arbitrary line drawn at some point and that it is one degree of familial separation.


· Court noted Moon’s wife has a claim for bystander liability, so Guardian is still liable. 

· In dicta, the court stated that if there had been no other family to bring a claim, given their close relationship they might have allowed it. 

Economic Loss Rule

ELR - Overview
· Economic losses – money lost from harm occasioned by someone else 

· Lost wages, lost opportunities (e.g., missed job interview or lost time), lost profits

· General rule = no recovery
· A person whose damages consist only in economic losses may not generally recover their economic losses through a negligence action

· Exceptions

· (1) Special relationship

· (2) Malpractice (negligent performance of a profession)

· (3) Maritime & admiralty industry specific exceptions

Exceptions Review

· (1) Special relationship – P and D are in a “special relationship” and, because of D’s negligence, P suffers purely economic loss.

· EXTREMELY Limited.

· e.g., restaurant hires a contractor to complete a renovation. Their contract specifies a certain completion date. Contractor is unable to finish by the date and the restaurant is precluded from hosting a large party – restaurant can recover for losses caused by contractor’s delayed finish. 

· (2) Malpractice – because of D’s negligence in performance of their profession P has missed an economic opportunity. 

· Applies to bankers, real estate agents, accountants, surveyors, analysts, insurance brokers, doctors, architects, bailees, etc.

· e.g., D, a lawyer, fails to spot and fix several issues in a music licensing rights contract for their client, Brittany Spears. Because of D’s negligence, Brittany loses the rights to her second album. Brittany can sue D for economic losses and recover. 

· (3) Maritime and Admiralty
· Just know this exception exist . . .

Why is There No Recovery?

· Administrative concern over limitless liability – indeterminate amount of damages, over an indeterminate class, and an indeterminate time
· Line drawing argument
Professor Nockleby’s Response

· The following specifically relates to large scale disasters occasioned by negligence such as bridge collapses, gas leaks, or oil spills

· Moral argument outweighs administrative concerns 
· B Side, Loss Shifting - Moral (culpability) – the party who has occasioned a loss should be the one to bear it

· Economic (incentive) – where large scale disasters are possible, this will make people take extreme care, rightfully so based on a CoR argument. 

· Economic (subsidy, unjust enrichment) – not holding those responsible for the losses they’ve occasioned unjustly enriches them. It subsidizes an industry to undertake behavior we would otherwise want to prevent. 

· Economic (loss spreader) – usually the one who occasions the loss is in a much better position to spread it over all who reap the benefit from the service they provide, either directly (i.e., gas utility charges pennies more over 10 years) or indirectly (i.e., engineering firm hired by city charges the city more and the city correspondingly raises taxes so the users of the bridge pay for it).

· Administrative – just because line drawing is difficult does not mean we should avoid it. Courts are set up to administrate certain claims, see NIED and bystander liability. 

· A Side, Lie Where They Fall - Administrative – there is no way to accurately draw the liability line. As opposed to arbitrarily administering it, we will simply avoid drawing it. 
· RESPONSE – could draw a line between full shut down compared to those with cost increases and only compensate those fully shut down. 
Application Examples
Bridge Collapse

· Engineering firm (“EF”) negligently designs the i85 bridge that crosses Monroe Dr. The bridge collapses from the negligent design. 

· A is driving on the bridge during the collapse and their car falls through the break in the bridge so it is totaled. A is also severally injured. 

· B’s food truck was parked in a lot beneath the bridge and is damaged by the a piece of fallen concrete. 
· C, A’s sister, was at Cirque having daquiris and saw A’s car pass and fall through the bridge as it collapsed.

· D is a lawyer traveling from Buckhead into Atlanta and is stuck in traffic behind the bridge collapse. D misses a virtual meeting with a Japanese company where he expected to engage the client for a contract worth $150k.

· Who can recover economic losses in a negligence action against EF?

· A - can recover economic losses parasitic on physical injuries (could also recover for loss of limb, pain and suffering and property damage)

· B – can recover economic losses parasitic on property damage related to lost value of property and loss of income related to property

· C – can recover economic losses parasitic on damages for emotional distress, if any

· D – cannot recover. Does not meet the exception because they have not directly engaged the engineering firm to construct the bridge so there is no suit for malpractice. 

· REASONING – Billy – accounting firm liability related to negligently prepared audit reports is limited to recovery by the client they were working for and not extended to investors.

So. Cal. Gas

· Porter Ranch, Cal., home to about 30,000. So. Cal. Gas had a natural gas storage facility in the area. Due to negligent maintenance of the storage facility a gas leak spewed 80 billion cubic feet of gas into the atmosphere. Porter Ranch residents complained of dizziness, headaches and respiratory problems. LA County Health Dept. ordered an evacuation around the facility in a 5-mile radius. It took approximately 4 months for the leak to be contained. 
· ISSUE – does So. Cal. Gas owe businesses in and around Porter Ranch a duty of due care related to occasioning a loss that causes temporarily closures and diminishes their customer based such that they suffer economic losses as a result of the loss?

· HELD – no duty related to purely economic losses.

· REASONING – reliant on the administrative line drawing argument. Any boundary set would be an arbitrary line. 

· Using the 5-mile evacuation zone leads to ridiculous results. A business 4.9 miles from the facility can recover, yet one 5.1 miles cannot. 

· There is no administrative way to appropriately deal with businesses who operate outside the zone of recovery but rely on a client based completely inside the zone (e.g., a roofer who travels to Porter Ranch to serve clients). 

· Also notes economic (dis)incentive argument – imposing the ability to recover forces businesses to choose between staying open and not recovering v. fully shutting down to recover. Court wants to encourage staying open to rebuild the community. 

Vicarious Liability

· A person who is in a position of responsibility and control of another is responsible for the torts of that other

· Akin to strict liability because the “vicar” is not themself negligent

· Vicarious liability applies to both intentional harm and unintentional harm

· Vicarious liability comes in two varieties:  respondeat superior and agency relationships
Liability Types in a Vicarious Liability Situation

· (1) Agent / Employee’s direct liability (A/E is liable for A/E’s own actions)

· (2) Principal’s direct liability (P is liable for P’s own actions)

· (3) Principal’s vicarious liability through respondeat superior or an agency relationships (P is vicariously liable for A/E’s actions)

Agent / Employee’s Direct Liability

· This is personal liability. Apply rules from class. Nothing precludes a suit against both employer and employee. 

Principal’s Direct Liability

· Principals are liable for:
· (1) Harm due to their own negligence related to

· Failure to supervise employees

· Failure to train employees

· Hiring practices

· (2) Non-delegable duties (e.g., Colmenares – situations where you cannot avoid negligence by hiring someone)

· Duties arise from (i) safety regulations and statutes; (ii) responsibility for premises; (iii) owners of dangerous instrumentalities; (iv) public policy consideration.

· (3) Inherently dangerous activities (e.g., possession of wild animals)

· **Applies to both employer-employee and principal-agent relationships**

· For principal-agent relationship Principal’s direct liability is usually based on negligent hiring

Example of Direct Liability

· Failure to supervise / negligent hiring

· Michael Jackson’s management agency AEG hired Dr. Conrad Murray to tend to him. After his death, Jackson’s family product a suit for direct liability against AEG for failure to supervise and negligent hiring. 

· Negligent hiring

· Hiring Lester the molester to be the primary operator of a day care center. 

· Duty – perform due diligence in hiring around children such that you do not expose them to risks of molestation. 

· Breach – day care’s failure to perform a criminal background check is a breach of their duty of due diligence.

· Failure to train

· If a new, inexperienced employee with no prior experience occasions a loss as a result of operating a piece of heavy machinery, the employer can be held directly liable. 

Principals Vicarious Liability

· Employer-employee – respondeat superior

· Principal-agent – agency relationship

Employee v. Agent Characteristics

	Employee
	Agent

	· Works exclusively for the payer
	· May work for other payers

	· Payer provides tools
	· Provides their own tools to complete work

	· Payer controls duties, whether that control is used or not
	· Worker decides how the task is completed

	· Payer sets working hours
	· Sets own working hours

	· Worker must perform services
	· May hire someone else to complete / help with the job

	· Provision of pension and benefits
	· Not allowed to participate in payer’s benefits plans

	· Worker gets paid vacation
	· No vacation pay, and no restrictions on hours of work, or time off

	· Payer pays expenses
	· Worker pays own expenses

	· Paid salary or hourly wage
	· Worker is paid by the job on predetermined basis

	· Report to payer’s workplace on regular basis
	· Submits an invoice to payer for payment

· Can choose to accept or reject work


Respondeat Superior

· General Rule – employers are vicariously liable for the torts of employees committed (i) during and (ii) in the scope of their employment

· KEY – argument surrounding whether actions was during and in the scope of employment
“In the scope of” Employment
· Employers are vicariously liable for activities of employees that are reasonably foreseeable from the employment of the individual – risks which arise “out of and in the course of” his employment of labor.

· IRA S Bushey & Sons, Inc. v. United States
· Drunken sailor returns to a ship that is being repaired in dry dock. On his way back to the ship he spins some wheels that control the ship’s ballast causing the ship to list and fall off the dry dock. Dock owner sues. 

· HELD – sailor’s employer (i.e., the U.S. govt.) is vicariously liable for this behavior as it is a reasonably foreseeable result out of and in the course of employment of a sailor – sailors are known for being drunk so the U.S. govt. is vicariously liable. 

During Employment

· Frolic v. Detour

· An act may be within the scope of employment even if:

· It is forbidden or done in a forbidden manner

· It is consciously criminal or tortious

	Detour
	Frolic

	Employers are vicariously liable
	Employers are not vicariously liable



	Examples

· Where a flower shop gives an employee an Uber style map and tells them “do not deviate from this route,” but the employee takes a different path and injures someone on that path

· An employee stopping their employment routine to get coffee
	Examples

· Employee (a bouncer) leaves work, goes to girlfriend’s house, assaults someone while he is there

· **Major deviation from the employee’s scope and nature of employment


Application of Respondeat Superior

Fruit v. Schreiner
· Employee goes to a weekend conference at the request of his employer under his own transportation. He is encouraged to socialize with other conference guests. One afternoon he takes a nap and sleeps through dinner. After getting up he ventures out on the town in his own car to find conference guests to socialize. He cannot find anyone. While negligently driving on the way back to his hotel he hits and injures a pedestrian. 

· HELD – employer is liable for his actions. Despite it being late at night and he being in his own car, he was acting in the scope of employment trying to socialize with conference guests. 

Alms v. Baum

· Counselors for the Ronald McDonald house were on a mandatory orientation weekend at a camp. After a Friday night mandatory session many counselors went to a bar. After leaving, one of the counselors drove two other counselors (the two plaintiffs) to the camp where they were not required to stay, but where rooms had been provided. All three were going to attend a mandatory session at the camp the following morning. The driver lost control of the car killing one of the Ps and injuring the other. 
· HELD – the employer was not liable. (1) Not within the scope of their employment; (2) had no intent to benefit the camp; (3) the trip was not mandatory; (4) the camp had given no instructions to take the trip.
HYPO – Angry Furniture

· Furniture Co. has a policy that customers pay in cash on delivery. During a delivery, their delivery person gets into an argument with a customer because they would not pay. Delivery person beats, rapes and stabs the customer
· Is the Furniture Co. vicariously liable?

· YES – it is within the scope of his employment to deliver and collect cash. It is foreseeable that an altercation will sometimes arise. The employer empowered the employee to enter the home.
· NO – it is foreseeable that an altercation will arise; however, this type of harm is unforeseeable. This is an extreme reaction which is outside the bounds of one that can be expected from any rationale employee.

· Note that this hypo invites consideration of negligent hiring. 
Agency Relationships
· General Rule - principals are not vicariously liable for the torts of independent contractors committed during and in the scope of their employment (i.e., not liable in a principal-agent relationship)
· EXCEPTIONS

· Apparent Authority

· Implied Authority

· Non-delegable duty (direct liability – see Principal’s Direct Liability above)

· Inherently dangerous activity (direct liability – see Principal’s Direct Liability above)

· For application, start with general rule and see if there is reason to work into an exception

Apparent Authority

· A principal may be held liable for the acts of an agent if the principal

· (a) permits the appearance of authority in the agent / independent contractor; and

· (b) the other person justifiable relies on this appearance.

**

· A principal may be liable for the act of an agent if:

· (a) holding out - they hold themselves out as having authority over the agent; and

· (b) justified reliance - the other person justifiably relies on this appearance.

Implied Authority

· A principal may be held liable for the acts of an agent if they exercise significant control over the agent’s acts

· Cardinal consideration – does the agent retains the right to consider the manner of doing work?

· Implied authority is circumstantially provided apparent authority

· Factors for consideration

· (1) The extent of control exercised by the principal over the details of the agents work and the degree of supervision provided

· (2) The distinct nature of the agent’s business (i.e., how separate is it form the principal’s?)

· As part of this, the specialization or skill of the agent’s occupation

· (3) Who provides the materials and does the work occur at the principal’s place of employment?

· (4) The duration of the employment

· (5) Method of payment
· (6) Belief of the parties

Examples of Agency Relationships

Texaco

· P and family stop at a Texaco service station that was an independently owned and operated franchise. Gas attendant, an employee of the franchisee, was smoking while pumping gas for them. Gas fumes ignited and the family was burned. At the time, Texaco was running a marketing campaign with a slogan “you can trust the man who wears a Texaco star.”
· What causes of action does the family have?

· Against the smoking employee - Direct liability.
· Owner of the Franchise

· Direct liability for failure to train; or

· Vicarious liability through respondeat superior in the alternative.

· Against Texaco

· Apparent Authority – just signage is not sufficient to prove an apparent authority relationship. Here, you could rely on the marketing slogan as evidence of Texaco holding itself out as responsible for its franchises and P could argue they went to Texaco because of the brands broader reputation connected with the Texaco star. 

· It would be necessary to consider the available evidence at the station that demonstrated it was independently owned and operated.

Tube Art

· Tube Art was a company that constructed and installed signs for businesses. One of their customers needed a sign moved. Tube Art hired an independent contractor for the backhoe work required. Tube Art told them where to dig, how deep to dig, and where to place the removed dirt. The backhoe operator hit a gas line while digging causing an explosion damaging to the neighboring properties. 
· HELD – Tube Art controlled the actions of the contractor so they are can be held vicariously liable for the damages through implied authority.
Petrovich v. Share Health Plan of Ill. Inc. – defining apparent and implied authority
· P saw a managing doctor and specialist under a Share Health Plan of Ill. (“SHP”) plan provided by P’s employer. The specialist recommended some imaging, but the managing doctor said it was not covered by the plan. In lieu of new imaging, the managing doctor gave the specialist an older MRI, but it did not reveal anything. Additionally, the managing doctor ordered a new MRI; however, it did not capture the part of P’s body that the specialist wanted to see. P ended up with cancer that could have been prevented had it been caught earlier.
· SHP was a for profit company who provided its services through independently contracted doctors. SHP would provide the doctors a “care budget” per patient then they would see patients on the budget and retain any additional money that was left after the year was over.
· SHP provided P a booklet when her employer joined the health plan that alluded to the fact that SHP employed doctors and that P can consider them a “comprehensive health network.”

· ISSUE – is SHP liable for the actions of the managing doctor and specialist under apparent or implied authority?

· HELD – yes. Liable under both apparent and implied authority.

· Apparent – in booklet, SHP held themself out as employing the doctors. P relied on SHP’s network in selecting these doctors and assumed they were SHP doctors based on the booklet. 

· Implied – through the “care budget” SHP effectively controls the operation of its doctors through incentives. It encourages them to provide the lowest cost treatments as opposed to the highest quality treatments. 
Liability for Animals

Two categories:

· Wild animal – owner (or keeper) is strictly liable
· Domestic Animals – depends on if the owner knew or should have known of the animals “vicious propensities”

· No vicious propensities - owner is liable only when negligent

· Vicious propensities – owner is negligent per se OR strictly liable

KEY distinction – how to categorize the animal

· Example of vicious propensities for a dog – barking a lot, baring teeth, straining at their leash

Defenses

· Contributory Negligence and Assumption of Risk applies
· HYPO – where a dog owner says, “do not touch the dog, he bites.” What happens?

· Two options:

· (1) Duty might depend on persons status under O/O rules

· (2) Cal. – this means the dog falls into the vicious propensities bucket

· If the person touches the dog, primary assumption of risk applies as they had been fairly warned.

Application of Liability for Animals

Gehrts v. Batteen

· D visited P’s home with her dog, an 8-month-old Saint Bernard. The dog was tied in the back of D’s pickup truck such that it could not get out but could move side to side. P asked D if she could pet the dog. D said, of course. The dog bit P in the face. D had not previously seen the dog growl or snarl at anyone. 
· ISSUE – is the dog a domestic, but vicious animal such that a heightened duty should apply?

· HELD – no. P was not able to offer evidence of this, and D signed an affidavit the contrary.

· ISSUE – was the risk of the dog biting the woman’s face foreseeable such that D breached duty to prevent a known risk in restraining the dog?

· HELD – no. There was no prior evidence that dog would have acted in this way, so D did not breach duty. 

Examples of Animal Classification

· Irvine v. Rare Feline Breeding Center
· RFBC is SL for the tigers it keeps; however, contributory negligence and assumption of risk are valid defenses. Additionally, where the keeper of the tigers operates a business the duty changes based on the O/O rules regarding liability. In this situation, the busines owner also lived on the property and the injured party was a friend, but they were there during normal business hours.
· Petting Zoo Goat 

· Where P was visiting a petting zoo and was knocked down by D’s goat while inside a pen, the goat was considered a domesticated animal. Further, since the goat had not exhibited previous vicious propensities negligence rules applied. 

· Gallick v. Barto
· P, a minor, was sleeping over at friend house. The family had a ferret and P was bit by the ferret.

· HELD – the ferret was considered to be a wild animal and the family was SL.

· To determine the ferret’s status, the court reviewed (i) the likelihood of a ferret attacking a human, (ii) what the ferret would do if it escaped the family’s captivity, (iii) the nature of a service relationship between ferrets and humans, and (iv) state laws regarding ownership of similar animals.

Abnormally Dangerous Activities (“ADA”)

· Question – for abnormally dangerous activities, who bears loss when neither party has acted negligently?

· Further, when both are engaged in socially desirable activities.

· Two options for answer:  Rylands v. Fletcher & Restatement 
Rylands v. Fletcher Approach

· A party is held strictly liable where that party has lost control of a variable they have introduced and that variable: 

· (1) Is outside the bounds of what is naturally occurring (i.e., unnatural use); and 

· (2) Can cause serious harm if not controlled (i.e., is harmless if kept contained).
· Difficulty in application – what qualifies as an unnatural use?

**

Steps for application
· (1) Determine if the use was consistent with a natural occurrence or use

· **This heavily depends on public policy factors**

· (2) Impose a duty based on the classification in Step 1

· Natural occurrence or use – negligence standard

· Outside the bounds of natural occurrence or use - SL
Restatement - §§ 519 & 520

§ 519 – General Principle

(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the upmost care to prevent the harm.

(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous. 

§ 520 – Abnormally Dangerous Activity

In determining whether an activity is abnormally dangerous, the following factors are to be considered:

(a) existence of a high degree of risk of some harm to the person, land or chattel of others

(b) likelihood that the harm that results from it will be great

(c) inability to eliminate the risk by the exercise of reasonable care

(d) extent to which the activity is not a matter of common usage

(e) inappropriateness of the activity to the place where it is carried on

(f) extent to which its value to the community is outweighed by its dangerous attributes.

How to Evaluate Factors for ADA under Restatement

· Factors apply to the activity on a “class wide” basis.

· Issue framing question - framing is central to whether class wide activity is ADA

· As a litigator, look to precedent and frame the issues from the precedent to your benefit. 

· Three options for framing:

· (1) Broad – includes the widest possible class and permeation of the activity

· (2) Narrow – includes only the activity at question in the problem and the circumstances that occurred

· (3) Extremely Narrow – includes only the activity at question in the problem, the circumstance that occurred and the harm that resulted

· (3) is the A side argument

· (2) and (1) are the B side arguments.

· Courts will generally include something specific about the activity when considering an issue so (2) is most likely here.

· In comparing precedent to a current case, compare the factors in your case to the precedent as well. 
· Application of Individual factors

· (a) – High degree of risk – this has to do with issue framing

· Broad – activity in general

· Narrow – activity in the specific location with specific factors

· (b) – Likelihood that harm will be great

· Inverse relationship between harm and likelihood

· Where there is potential for broad community spread, low probability is necessary
· (c) – Elimination of risk
· This does not mean mitigation but is actually elimination.

· Indiana Harbor – incentivizes this element. Where risk can be controlled through negligence not a good case for ADA.

· (d) – Commonality 
· Circumstantially defined with the reference point as everyday life
· (e) – Inappropriateness to place 
· Defined based on the particular place in which the activity occurs

· (f) – Value to society 
· Controversial because it often prioritizes big business over the local population harmed (i.e., trading of home damage to some for community jobs for all)
Examples of Application of ADA

Rylands v. Fletcher

· D owns a mill and hired an independent contractor to construct a pond to generate waterpower for the mill. In excavating the pond, the contractor found old mine shafts which had been filled but did not investigate further. When the pond was filled the water broke through the filled shafts which were connected to P’s neighboring mine works. P brings suit over physical harm to mineworks and economic losses from lost income from ceased operations. The independent contractor was bankrupt and out of business at this time. 

· ISSUE – is D liable to P for the damages?

· HELD – D is liable because they introduced a variable onto the land which was otherwise and unnatural occurrence and it caused serious harm when it went uncontrolled. 

Application of R v. F in the U.S. – Public Policy Consideration Highlight
· Losee v. Buchanan – D’s steam boiler explodes in its factor in NYC. It catapults onto P’s building causing extensive damage. 

· HELD – SL does not apply. 

· True that D’s property did injure P; however, P benefits from D’s factory activity and there is a price to pay by every man for living in modern society.

· Turner Big Lake Oil Co.
· D creates a saltwater reservoir next to its oil processing facility. Saltwater is a natural byproduct of processing oil. The reservoir burst and ruined P’s ground water which P used to satiate its cattle. P’s cattle business is forced to close.

· HELD – SL does not apply. 

· True that D’s property did injure P; however, saltwater reservoir is not a non-natural occurrence in oil processing country. The Texas economy is built on oil and to process oil it is necessary and required to generate salt water. 

Spano v. Perini
· Spano owns a parking garage which was damaged from Perini’s blasting dynamite. Perini set 194 sticks of dynamite 125 ft. from Spano’s garage. The damage was not the result of a physical intrusion, but rather reverberations from the blasting activity.
· HELD – SL applies. Perini should be held liable for damage.

· Court relied on Moral (Innocents) argument for why Perini should be liable. 
Siegler v. Kuhlman – Example of Restatement class wide issue framing

· 17-year-old driving on a highway behind a gasoline tanker. The tanker trailer detaches, flips, gas spills, a huge fire starts and everything burns to the ground. There was no evidence left to assess negligence at the scene. Decide if the activity is an ADA, issues for consideration.

· (1) Broad - The carrier of a hazardous product on a public highway is strictly liable to other highway users if the product’s hazardous features injure them.

· (2) Narrow – A trucker carrying gasoline on a public highway is strictly liable to other highway users if the trailer carrying the gasoline flips and the gas ignites injuring the other drivers. 

· (3) Extremely Narrow – A trucker carrying gasoline on a public highway is strictly liable to other highway users if the trailer carrying the gasoline detaches, flips and the gas ignites resulting in an explosion that eviscerates evidence as to how the event occurred.

Precedents for Application of Restatement

· Activities certified as ADA
· Klein v. Pyrodone Corp.

· D ran a July 4 fireworks show under all the correct permits and precautions. During event, a mortar tube fell sideways and launched a commercial grade firework into the audience.
· Fireworks display is an ADA.
· Factor (d) – firework displays on July 4 are common, but their operation and risks are not common to everyday life. 
· Smith v. Lockheed Propulsion Co.

· D purchased land surrounding P’s property. Also attempted to purchase P’s property. D tested a rocket that produced 350,000 pounds of force on their land. P’s ground water became unusable because shock from D’s activities stirred up mud – property value declined by $150k as a result. 
· Rocket testing is an ADA. 
· Factor (b) – they tried to purchase his land so they knew the risk of harm was great.
· Factor (e) – inappropriate operation where there was a homeowner present. 
· Also cited the Economic (reverse subsidy policy reason).
· Yommer v. McKenzie
· Gas station operator set up gas storage tanks in a residential area near a neighbor’s water well. 
· Storage of gasoline in a residential area is an ADA. 
· Factor (d) - Gasoline being of common usage is one thing, but storage is separate – court noted that storage in such a fashion next to a water well was wrong.
· In dicta, noted that other gas station’s storage arrangements with different characteristics might not be ADA.
· City of Northglenn, Colo. v. Chevron U.S.A., Inc.
· Chevron stored gas in a residential area. Gas leaked causing harm. 
· Storage of gasoline in a residential area was an ADA.
· Factor (d) - Gasoline being of common usage does not dimmish its harmfulness. 
· Activities certified as NOT ADA
· In re Chicago Flood Litigation

· Class of Ps bring action against Great Lake, a construction company. City of Chicago contracted with Great Lakes to do pile driving work on to bridges in the area. In conducting this work, they caused the river to flood. Water got into underground tunnels and damaged tunnels and buildings all over the city. 
· Pile driving to aid in the construction of bridges is not an ADA.
· Factor (f) – construction of bridge activity is of great importance to overall community. 
· Factor (d) – activity is common within the circumstance it was taking place, i.e., construction.
· Walker Drug Co. v. La Sal Oil Co.
· Gas vapors leak from a storage container and harm P’s land. 
· Storage of gasoline is not an ADA. 
· Factor (c) – risk of vapor leaks can likely be eliminated.
· Factor (d) / (f) – operation of a gas storage facility in the area was common.
· Continental Bldg. Corp. v. Union Oil Co. of Cal.
· D stored highly flammable chemicals in its warehouse located in a mixed commercial and industrial area. Chemicals caught fire and burned properties including P’s. 
· Storage of highly flammable chemicals in an industrial area is not an ADA.
· Factor (e) – storing them has to happen and doing it in this place was appropriate. Court noted that had the place been residential they would have certified it as an ADA. 
Product Liability

· For Product Liability, there are three options for a P to seek relief.
· (1) Negligence

· (2) Implied Warranty of Merchantability

· (3) SL under 402(A)

· Options can be used stand alone, or together in the alternative

· Economic loss from product damage

· SL under 402(A) does not allow for economic loss related to damage caused to the product itself

· Implied warranty of merchantability does allow for an economic loss claim in this way 

Negligence

· Liability is based on what a reasonably prudent manufacturer (or retailer / distributor if they occasioned the harm) would have done under the same or similar circumstances and how the manufacturer departed from that standard in this case
· Proximate cause (obviously) applies - good must make it to market without additional testing or modification, or the defect must still be the cause despite the additional testing or modficiation.

· Privity v. Palsgraf
· ORIGINALLY, the injured party could only bring a claim against someone with whom they were in privity

· Winterbottom v. Wright – mail coach broke and injured driver. Driver had no claim against manufacturer because he did not purchase the coach, his employer did. Court relied on a line drawing argument. 

· TODAY, privity has been replaced with Palsgraf, the injured party can bring a claim so long as they are a foreseeable victim.
· Based on MacPherson v. Buick Motor Co.
· Also extends to services.
· Break Example – A gets their brakes replace by a brake-shop. When driving away, A’s brakes fail, and A slammed into B injuring them. B can bring a negligence claim against brake-shop.
Examples of Application

MacPherson v. Buick Motor Co. – Mr. Big! (case from 1916)
· Buick manufactures cars. They contracted with a third party to manufacture wheels. Buick sold one of the completed cars with wheel to a retail distributor. P purchased the car. The wheel collapsed as it was made from defective wood. The defect likely could have been caught by a reasonable inspection. P brings negligence suit against Buick. 

· ISSUE – does P have a claim against Buick where they were not in privity with Buick?

· HELD – privity is no longer necessary to bring a claim. 

· Through precedent review, noted all exceptions to idea of privity and then showed how this case, and all that follow it, really fit the exception. 

· Precedents – Thomas v. Winchester, mislabeled poison, pharmacy customer has claim; Devlin v. Smith, scaffolding, workers have claim; Statler v. Ray Mfg. Co., coffee urn explosion, café patrons have claim.

Implied Warranty of Merchantability

· SL based on contract law where liability is based on a product not serving its intended purpose. 

· Allows a buyer to purchase a good and expect it will meet some minimum standards

· Also applies to foodstuffs

**

· Elements (based on UCC § 2-314)
· (a) There was a sale of goods

· (b) The seller was a merchant with respect to goods of that kind

· (c) The goods were not “merchantable” at the time of sale

· (d) The buyer provided the seller notice of the breach of warranty

· (e) An economic loss or personal injury occurred as a result of the breach of warranty

· Merchant / “Merchantable”

· Merchant – a party who deals in goods of the kind

· Per Henningsen v. Bloomfield, merchant could be either a distributor or manufacturer
· Not limited to only the party that made the last sale of the product due to modern supply chain.

· e.g., a clothier sells suits, they are a merchant related to the sale of suits. If the clothier sells a display case to its neighboring store, they are not a merchant related to the display case.

· Merchantable – good must be at least of average quality, properly packaged and labeled, and fit for the ordinary purpose they are intended to serve.

· For merchantability, good must have malfunctioned when it was being used in the way in which it was intended 

· Notification

· Must occur within a reasonable time. Timeline for the provision of the notification is fungible.

· Related to damage to the good itself, relatively quick.

· Related to personal injury, especially where the party is in the hospital, it I longer.

· Scope of liability - Three options, states will choose one (based on UCC § 2-318). 
· A – Natural person in the family or household
· Seller’s warranty includes any natural person who is in the immediate family or household of the buyer and guests of the household if it is reasonable to expect these people will use, consume, or be affected by the good and who is injured in person by breach of warranty

· B – Any natural person
· Seller’s warranty includes any natural person who may reasonably be expected to use, consume, or be affected by the goods and who is injured in person by breach of the warranty
· C – Any person (or corporation)
· Seller’s warranty includes any person who may reasonably be expected to use, consume, or be affected by the goods and who is injured by breach of the warranty

· Intel and coffee makers for corporate HQ is covered under option C.
Application

· SL in the sense that P does not have to demonstrate negligence or fault related to product defect, just that there was a defect
· P must demonstrate:

· (i) the product was purchased from a merchant (directly or indirectly) with respect to goods of that kind

· (ii) the product was not merchantable at the time it was purchased
· (iii) P adequately provided notice of the product’s non-merchantability 
· (iv) P is included within the scope of liability (i.e., option A, B, or C)
· (v) the non-merchantability of the product caused the sustained harm
Warranty Cannot Be Disclaimed

· A manufacturer or retailer cannot disclaim an implied warranty of merchantability. 
· Ability to disclaim would frustrate the purpose of the ability to bring a claim in this manner

· Bargaining power – very lopsided in this situation. All manufacturers and retails would disclaim if they could and consumers would be left with take it or leave it options with no competition on the warranty offered.

· In ability to disclaim is based on Henningsen v. Bloomfield Motors, Inc.
Examples of Application of Implied Warranty of Merchantability

McCabe v. Liggett Drug Co., Inc.

· McCabe’s friend goes to Liggett, a retail drug store, on McCabe’s behalf a describes the coffee maker he wants to purchase. Liggett’s retail associate finds what he wants based on the description and hands it to him in a sealed box (i.e., the same box that Liggett had received from the manufacturer). Friend delivers the maker to McCabe who assembles it. After a few uses, coffee grounds build up around the area where the steam escapes into the drip bowl. The maker explodes injuring McCabe. 

· HELD – McCabe has a claim against Liggett related to sale of a non-merchantable coffee maker. 

· For the notice requirement, it is sufficient that McCabe told Liggett about when they purchased it as opposed to the specific date.

Henningsen v. Bloomfield Motors, Inc. & Chrysler Corporation
· Mr. and Mrs. Henningsen buy a Plymouth from Bloomfield. Mr. Henningsen is the one who executes the transaction. He signs a contract with fine print. It includes an express warranty that removes all other express or implied warranties. 

· Under the express warranty, Plymouth’s liability was limited to manufacturing defects found in the first 90 days or 4,000 miles and the original purchaser had to ship the part back to Plymouth at their expense for replacement. All other warranties expressed or implied for the manufacturer and distributor were disclaimed. The American Automobile Association drafted the agreement and it was widely used within the industry

· Two weeks after purchase when the car had very few miles, the steering column cracked while Mrs. Henningsen was driving, and she crashed into a brick wall. 

· ISSUE 1 – Does the implied warranty of merchantability extend from manufacture to consumer?
· HELD – yes. Under modern supply chains consumers almost always go through a distributor so extends to the manufacturer. 

· ISSUE 2 – Is it possible to disclaim the implied warranty?

· HELD – no. Disparity in bargaining power, no choice for consumers in oligopolistic market, no ability to negotiate makes it non-disclaimable. 
SPL – 402(A)

· Covers: 
· Personal injuries
· Damage to physical property
· Does not cover:
· Damage to the product itself

· Covered under implied warranty

· Economic losses related to loss of the product itself

· However, see that economic losses could be recovered parasitic on physical injury

· Majority of jurisdictions hold that each participant in the chain of distribution is SL to subsequent purchasers, users or bystanders

**Where you are stuck on SPL, consider negligence**

Prima Facie Case

· Part 1 – Who can be a defendant?

· Defendant is in the

· A – business of selling

· B – products for use or consumption, and

· C – the product is expected to and does reach the consumer without substantial change

· Part 2 – Defective Condition

· The product is in a defective condition. P must prove one of the following

· A – Manufacturing (construction) defect

· B – Design defect

· C – Inadequate warning

· Part 3 – Result

· The defect results in

· A – physical harm to the user, consumer, or a foreseeable bystander

· B – harm to the property of the same group (but not the product itself)
Part 1 – Class of Defendant Explained

· Business of selling products for use or consumption

· Includes items that accompany sale that the sale cannot occur without

· e.g., restaurant is liable for a wine glass that shatters in their hand

· Includes items tangential to the main service offering, but still for sale for use or consumption

· e.g., a movie theatre who sells popcorn contaminated with illness is liable. 

	Liable Parties
	Non-liable Parties

	· Manufacturers

· Wholesalers

· Retailers

· Lessors (still introducing goods into the stream of commerce)
· Food industry (exception for “naturally-occurring” but unexpected defects)
	· Sellers of used products

· Casual sellers (person cleaning out attic and using eBay)

· Real estate brokers (RE not considered a product)

· Sellers of human part (generally an exception)

· Sellers / publishers / writers of books and guides (exempt to allow the spread of knowledge to occur)

	Why?
· The parties are an integral part of the stream of commerce

· Parties can exert pressure to enhance product’s safety on others in the chain
	Why?
· They are excepted for specific reasons 

· Lack ability to put pressure on party introducing the product into the stream of commerce


Limitation on Defendants

· Where products and services are mixed, liability can be limited.

· Framing Issue – is this a product that accompanies a service or a service that includes a product?

· Point for consideration:  what is the economic benefit that is being received by the purchasing party (i.e., why have they sought out the defendant)?

· Four policy args. / factors for consideration.’

· (1) Moral - Is the defendant otherwise available for redress?

· A side – D could otherwise be liable if they were negligent. Prove moral culpability.

· B side – Innocents. One who occasions the loss should bear it.

· (2) Economic

· Will holding D liable incentivize safety or prevent the circulation of defective products?

· A side – if D has failed to make a negligent choice, then no (consider regulatory approval)
· B side – D will have incentive to consider insurance and financial safety of those it works with, so yes. Will incentivize safety.

· Ability to spread losses?

· A side – (reverse subsidy response) Do not over burden the industry with costs. They will either preclude people from going into business, or get pushed onto consumers.

· B side – industry should not be back door subsidized by consumers. 

· Cafazzo v. Central Medical Health Services – SPL does not apply for a hospital where the prothesis they used as part of a surgery breaks and prothesis manufacturer is bankrupt.
Part 2 - Defective Condition Explained

· Not limited to one defect type in establishing PF case 
· HOWEVER, difficult to mix manufacturing defect and design defect.
Manufacturing Defect

· A product is defective in manufacture if it departs from its intended design

· Applies regardless of care exercised in preparation and marketing of the product

Design Defect

· Two alternative tests (both are product focused). Default is the RUT; however, use of CET can be argued for. 

· Consumer Expectation Test (“CET”)

· A product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

· Risk Utility Test (“RUT”)

· A design is defective if

· Through hindsight the jury determines the product’s design embodies excessively preventable danger

· The jury finds the risk of danger inherent in the challenged design outweighs the benefits of such design.

· Five factors are considered in application
Inadequate Warning

· Four questions determine inadequate warning

· (1) When must a manufacturer give warning?

· A manu. must give a warning when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product

· EXCEPTION – learned intermediary rule

· (2) To whom must warning be given?

· Purchasers, users, and “persons who foreseeably will be injured or endangered by use or exposure to the product”

· (3) Is the content of the warning adequate?

· Manu. must provide a written warning that conveys reasonable notice of the (i) nature, (ii) gravity, and (iii) likelihood of known or knowable side effects.

· (4) Was the lack of warning a cause of P’s injuries?
Application of Manufacturing Defect

· A product has a manufacturing defect if it departs from its intended design

· Examples:

· Fly in the ointment
· Broken knife point in ground meat

· A flaw in the tensile strength of the metal that departs from its designed tolerance

· Batch manufacturing – where one batch deviates, likely a manufacturing defect

· However, could be design depending on circumstance

· To demonstrate manufacturing defect, P can use:

· (1) Direct evidence

· (2) Malfunction theory (allows jury to infer a defect from circumstantial evidence)
· (1) Normal use

· (2) Absent other causes

· (3) No voluntary contribution from P
**

· To apply the malfunction theory, the jury will decide: 

· If the product was being used normally

· If there was a voluntary contribution from P

· Expert testimony is often employed for both direct evidence and the malfunction theory

· For direct evidence, expert explains what went wrong based on their review of the defective component

· For malfunction theory, P’s expert explains what could have potentially caused issue and D’s expert explains why there was no issue

· Defense position

· Intro – explain that our system and ideal are predicated on holding wrong doers responsible. 

· Experts Testimony

· Mention that the company’s expert found nothing wrong, but cynical minds could expect that. 

· However, P’s expert also could not find anything wrong. 

· What evidence exists?

· P, the one who was undertaking the common activity of driving where we know things can go wrong, was in the car at the time the accident occurred. 

· Cars are sophisticated tools these days. The more likely scenario here is that the operated caused the system to act as it did.

Example of Application of Manufacturing Defect

Ducko v. Chrysler Motor Corp.
· P was driving her Chrysler near the speed limit on the expressway. The car had been purchased new two months prior. Something occurred and the steering gave out. The car jerked right, P tried to catch it, but count not with all her strength. The brakes also did not work and P careened down an embankment and into a tree. 
· P’s expert testified that there was likely a transient electrical problem with the system that controlled the steering and brakes.
· D’s expert testified that all systems seemed to be working property. 
· TC – granted D’s motion for SJ based on P’s failure to prove the PF case.
· Ct. App. – reversed based on malfunction theory. 
· Where P can demonstrate (i) normal use; (ii) absent other causes; and (iii) no voluntary action on their part it should be left to a jury to decide based on evidence from both sides where the loss falls. 
Application of Design Defects

· Design defects are systematic – apply to all products in a specific product line

· Because of this, companies are more likely to fight claims since it affects all products

· Manufacturers are responsible for designing products with foreseeable risks in mind

· e.g., a car manufacturer must consider that a collision will result in their vehicle

· As such, manufacturers can be held responsible for “enhanced injuries” caused by their products as a result of foreseeable risks
· Two alternative tests (both are product focused). Default is the RUT; however, use of CET can be argued for. 

Crashworthiness Doctrine
· Manufacturer is liable for “enhanced injuries” resulting from a foreseeable accident

· Not responsible for the initial accident, but additional injuries that result from a design defect

· Rossell v. VW of America – VW was not responsible for child’s injuries resulting from the crash, but rather injuries resulting from battery acid dripping on the child from the design and how it performed in a crash.

Application Steps – 402(A) Design Defect
· (1) State the claimed defect with specificity

· Consider if the design defect: 
· (i) initially caused the accident OR 
· (ii) exacerbated the injuries in a foreseeable accident that could have been prevented in a different design

· (2) Determine if there is an argument for application of the CET

· (i) Is the product ordinary such that many consumers are familiar with it?

· (ii) Is the defect within the experience of an ordinary consumer?
· (3) Apply appropriate test – consider test related to the specifically stated defect

· CET where available

· RUT as default (five factor analysis)
· (4) Consider open and obvious flaws “defense” (only available in design cases)
Appropriate Test

CET
· A product is defective if it fails to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner.

**

· Used where: 
· The everyday experience of a lay person 
· Permits them to draw a conclusion that the product’s design violated minimum safety expectations

· Continuum of CET application

· The more complex the product, the less likely CET can be used – HOWEVER, depends on the nature of the defect

· An extraordinarily complex product could have a simple defect

· A simple product could have a complex defect

· Expert testimony is generally not used – based on experience of lay juror

· EXCEPTION – Rosburg v. Minn. Mining and Manufacturing Co. – woman used CET related to a breast implant leak. Expert testimony was used to demonstrate what patients ordinarily know about the product.  

RUT

· A design is defective if

· Through hindsight the jury determines the product’s design embodies excessively preventable danger OR
· The jury finds the risk of danger inherent in the challenged design outweighs the benefits of such design.

· Factors to considering in application

· (a) the gravity of danger posed by the challenged design

· (b) the likelihood that such danger would occur

· (c) the mechanical feasibility of a safer alternative design

· (d) the financial cost of an improved design

· (e) the adverse consequences to the product and to the consumer that would result from an alternative design
**

· Expert testimony is normally used to establish all factors

· (a) “Could kill” / “Could seriously injure”

· This factor sets tone for others. E.g., cost of an improved design will have to be exorbitant to prevent finding that there was excessively preventable danger or that benefits outweigh design where there is risk of death.

· (b) In considering likelihood – consider circumstances in which the product is used

· (c) Feasibility of alternative - rely on expert

· Certain products are just inherently unsafe and cannot be aided by altered design (e.g., toy gun that shoots rubber pellets).

· (d) Financial cost of alternative - see interplay between this factor and (a) v. (e)

· Cost of alternative might make sense under CoR to prevent injury that occurred; however, does alternative design create a new risk that is potentially move grave?
· (e) Adverse consequences of alternative - rely on expert testimony

Relevant Considerations
· When considering P’s case under the RUT, consider ways in which the product could be improved in light of its:

· Reasonably foreseeable use

· Environment in which it will be used

· For Crashworthiness, RUT is almost always used – weighing test is necessary to determine the result of actual design v. what could have been.

· Govt. Regulation and RUT

· Compliance with a government regulation is not sufficient to overcome the RUT. Govt. regulation may only set a minimum standard. 

· Violation of govt. regulation would be a good basis for a negligence cause of action.

Examples of CET v. RUT

Barker v. Lull Engineering Co.

· Barker was using a grade all front loader designed by Lull Engineering at a construction site. When driving it on a hill, the materials he was carrying slid off the carrier piece and fell onto where he was sitting severely injuring him. At the time, the cab did not have any protection around it. 

· Barker claimed three flaws in the design:

· (1) Lack of leveling device on the carrier piece – vehicle was designed for construction sites, inherently unlevel places. There should have been a mechanism to keep the carrier piece level during use.

· (2) Canopy over the cab – it is reasonably foreseeable that things will fall off carrier piece. There should have been protection over the cab.

· (3) Outriggers – to keep the device stable is should have been equipped with additional legs.

· Case spawned the bicameral test scheme:  CET and RUT. 

· HELD - Applied RUT to determine that Lull Engineering was liable. 

Bates v. John Deere Co.

· Bates was cleaning a cotton picker near the piece that has several movable parts. The moving parts sucked him in causing serious injury. Argued that there should have been an emergency shut off switch near the mechanical apparatus.

· HELD – RUT should be used as design of a cotton picker is outside the knowledge base of lay juror. 

Linegar v. Armour of America

· Police officer was wearing a bullet proof vest and was fatally shot when the bullet hit his side. The side area did not include bullet proofing. 

· Manufacturer attempted to argue that risk of being shot in the side was open and obvious given the construction of the vest such that an ordinary consumer would not expect the vest to perform in an alternative manner when used as intended. 

· HELD – RUT was ultimately used at trial and manufacturer was held liable. The feasibility of a safer design (i.e., full wrap) was not defeated based on open and obvious nature of product.

· Today, bullet proof vests come in two designs: full wrap and front and back protection.
Campbell v. General Motors Corp.
· Campbell was a passenger on a city bus manufactured by GM. She was thrown from her seat and onto the floor. Sued GM over the placement of the “grab handles.” At trial, Campbell did not use expert testimony, but instead relied on photos of the bus to show the handles were inadequately placed.

· HELD – CET is applicable here as lay jurors all have common experience of riding on a bus.

· I.e., lay jurors can determine whether handle placement failed to perform as they would expect during reasonable and foreseeable use.

Akers v. Kelly Co.

· P sustained an injury on a loading dock from a spring-loaded plate which attaches to the dock and forms a ramp between the truck bed and dock. Plate had been hit by a forklift hours prior. 

· HELD – despite mechanical nature of the design, CET was allowed as bizarre accident allow an average juror to determine “whatever the user may have expected, it wasn’t that!”

Affirmative Defenses for Design Defects

· Two options:  (a) product misuse; (b) open and obvious flaws

Product Misuse

· Is the product being used in a way that was reasonably foreseeable?

· Consider ergonomics

· Examples

· Pharma – taking someone else’s prescription medication; using medication in an alternative way they prescribed

· Whipped cream – using cannister as an inhalant

· Toyota Corolla – P stacks cinder blocks 4x3 on the roof, it caves. P will argue that roof should have been stronger, Toyota will argue that P was misusing the Corolla.

Open and Obvious Flaws

· Product design characteristics clearly apparent that contribute to the designed defect are defensible

· Look for advertisements or other messaging that points out the flaw as a product benefit (e.g., bullet proof vest case)

· Examples

· Bullet proof vest (with today’s two options) – it is clearly apparent the front and back design does not provider coverage on your sides

· Advertisements even point this out as a way to move more freely as it is less restrictive

· Lawn darts – related to defect of long point sticking someone, it could be argued that based on the way and the environment in which the game is meant to be played someone could get stuck. 
Application of Inadequate Warnings

· Two types of warnings that must be given:

· What to do / how to use a product safely (i.e., instructions or manual)

· What not to do / the risks of using a particular product (i.e., hazards)

· Warnings about open and obvious hazards are unnecessary
· e.g., the knife is sharp

Determination of the Adequacy of Warnings

· Four questions determine inadequate warning (must be answered in order, do not jump to (3) prior to establishing (1) and (2))
· (1) When must a manufacturer give warning?

· A manu. must give a warning when it knows or should have known of a risk of harm to a substantial number of the population that is likely to encounter the product

· EXCEPTION – Learned Intermediary Rule

· (2) To whom must warning be given?

· Purchasers, users, and “persons who foreseeably will be injured or endangered by use or exposure to the product”

· i.e., Palsgraf

· (3) Is the content of the warning adequate?

· Manu. must provide a written warning that conveys reasonable notice of the: 
· (i) nature, 
· (ii) gravity, and 
· (iii) likelihood of known or knowable side effects.

· (4) Was the lack of warning a cause of P’s injuries?

Learned Intermediary Rule

· Where a party with specialized skill or knowledge sits between the manufacturer and ultimate consumer, the manufacturer can delegate the warning requirement the party
· e.g., a doctor with prescription medication, a hairstylist related to commercial grade hair products

· EttE (exception to the exception)

· Where the patient is voluntarily involved in choosing to consumer or use the product which requires a warning; AND

· They will do so actively and continuously only checking with the learned intermediary irregularly THEN
· Then the original rule applies (manufacturer must warn patient).

· MacDonald v. Ortho Pharma Corp.
· P started to use D’s birth control pills. D met the FDA requirements related to warnings including putting the warning on the packaging and issuing more detailed literature to P’s doctor. Both mentioned that birth control can cause risk of increased blood clotting, but neither specifically mentioned “stroke.” After taking pills for 20 years, P suffers a stroke. 

· At trial P testified that she would not have taken the medication had it specifically mentioned risk of stroke – but after having read the literature and talking to her doctor did not know it was a risk. 

· HELD

· Given nature of birth control, Ortho owed P a duty to directly warn her of side effects (EttE to Learned Intermediary Rule).

· Ortho Pharma failed to give adequate warning about the nature of the side effects by leaving “stroke” out (arguable wrong, this is pretty strict, but it is a jury verdict).

Adequacy of the Warning Content

· Must be written
· Manufacturer must provide written warning conveying reasonable notice of the:

· (i) nature

· (ii) gravity, and

· (iii) likelihood of known or knowable risk.

· “Reasonable notice” – importation of RPP standard, how does objective person interpret the warning
· Bicameral requirement:

· Warn of specific risk

· Explain why you need to warn of that risk

· Necessary because it explains to the consumer why they must pay attention to the warning

· e.g., for paint, insufficient to just say “do not use in enclosed spaces.” Must also include “because fumes can cause dizziness an nausea.”

· Otherwise, a person may assume enclosed spaces mean the paint will take a long time to dry and ignore the warning assuming they will just not use the space for two weeks.

Lack of Warning Caused P’s Injuries

· (1) Demonstrate that P was exposed to the product and read the warning

· (2) Specify the risk hazard excluded (that should have been included)

· i.e., the risk hazard that would have given reasonable notice of the nature, gravity and likelihood of risk

· (3) Demonstrate that a reasonable person in P’s shoes would not have used the product had the warning been included.

· (4) Demonstrate that the harm P suffered was directly linked to the risk hazard that was not sufficiently included in the warning

**

· Read and Heed Rule (not followed by Cal.)
· Inference that:

· (i) if a seller provides an adequate warning, customers will read and heed it

· (ii) if P had been given the proper warning, she/he would read and heed it
Causes of Action for Inadequate Warnings
· Failure to warn typically gives rise to:

· (1) Cause of action by Palsgraf party against manufacturer

· “This issue is whether USER 1 has a claim against MANU. 1 for product liability related to the inadequacy of the warning provided.”
· Learned Intermediary potentially gives rise to:
· (1) Cause of action by Palsgraf party against manufacturer for failure to a warn intermediary

· (2) Cause of action by Palsgraf party against intermediary for failure to warn

· “The issue is whether USER 1 has a claim against MANU. 1 for product liability related to the inadequacy of the warning it provided to LI 1.”

· “The issue is whether USER 1 has a claim against LI1 for product liability related to the inadequacy of the warning provided.”
· EttE to Learned Intermediary also gives rise to the original cause of action.

· NOTE – if LI gives warning, but manufacturer failed *to give the same warning* P has not claim as manufacturer’s lack of warning in this instance cannot be cause

**

· Adequate warnings can serve as a defense against design defects – HOWEVER

· Does not apply: 

· Where a person lacks choice about the products that they encounter

· P encountered the risk from an instinctive reaction or momentary inadvertence

Defenses to SPL

· Two options:

· Product misuse (i.e., comparative fault)
· Preemption
Product Misuse

· An unusual (i.e., unforeseeable) use. Two options for product misuse as a defense:

· Undermining the PF case

· Affirmative defense (comparative fault)

· For use as affirmative defense, apply comparative fault as you would in an ordinary negligence case:

· D’s liability = 100% - % attributable to P’s negligence

· Daly v. GM Corp.
· Daly was driving a GM while drunk. The car came equipped with a seatbelt and door locking system. He was using neither. Daly hit a concrete barrier, spun out, the door opened, he was ejected from the car and suffered fatal head injuries. Wife brought suit alleging design defect in car door which caused it to open on impact.

· HELD – GM is liable for the car door opening on impact; however, Daly is comparatively at fault for failure to use the door locking system and safety belt. 

Preemption

· Federal statutes preempt state product liability laws – i.e., supremacy clause

· Commonly used by employers where an employee is hurt on the job. 

· Federal workers compensation laws shield employers from liability (however, employee could still bring suit against the product manufacturer)
Theories and Policies
How to review the law

1. Review the current rules (if there are any)

a. If you agree with the current rules, then apply them.

b. If you disagree with the rules, look to precedent to see the universe of how the rule has been applied. 

2. Precedent

a. Review your jurisdiction first. Is there authority from a higher court?

i. Then you are kind of stuck…

ii. If there is a mixed bag of application of the rule look at the policy arguments for application in your situation.

b. Review other jurisdictions too.

i. Other jurisdictions can be used to support the way you want your jurisdiction to rule.

3. Policy arguments

a. Use to show why one ruling from your jurisdiction is better.

b. Use to show why a ruling from another jurisdiction is accurate.
Imposition of Duty

Where courts encounter a new situation, they must decide if and how to impose liability. 

· (1) Choose between no duty and default position of negligence ordinary / due care (RPP)

· (2) Consider if duty should be shifted on the continuum based on the activity

	Duty Continuum

	
	No duty

	
	Intentional harm

	
	Recklessness

· e.g., sporting events, standard imposed on coaches under primary assumption of risk

	
	**Negligence** - ordinary / due care (RPP)

· This is the default position

	
	Negligence – extra-ordinary care

· e.g., common carriers

	
	Strict Liability

	
	Absolute Liability

	
	Insurance

· You are liable regardless of fault because you agrees to protect against risk


Policy arguments
Overview

Generally, four arguments:  

· Moral (arguments about current situation)
· Moral culpability
· Between two innocents 

· Economic (future arguments)
· Incentives - Where the incentives lie, 
· Also disincentives, consider how a business might be discouraged from operating in a certain area
· Subsidy - What is best for the society / subsidy arguments (what is society willing to prop up by absolving it of liability)
· Sub-point – if a person cannot reasonably pay for the loss, especially in cases when it comes from a profit generating activity, then it is in society’s interest for them to stop that activity (Powell v. Fall). 
· Unjust Enrichment – where a morally culpable party is not found liable, they are unjustly enriched by not having to pay for damages they have caused.

· Administrability 
· Courts are powerful tool – courts are capable of case by case adjudication and handling difficult situations

· Court should not be over-burdened - this cause an abundance of cases or create a tough situation for the courts to decide

· Respect autonomy v. paternalism 
· Paternalism – this rule is necessary so that we can use it to shift losses appropriately

· Autonomy – this rule should not be in place as we need to respect the choices of the individual
Insanity in intentional torts
· Moral

· Insane should be liable – (between two innocents) as between two innocents, the one who causes the loss should pay. McGuire is innocent here because they are nurse and did not do anything wrong (i.e., victim). Almy is innocent because they are insane.   

· Unjust enrichment – person who causes wrong should pay as to not avoid paying or having something they should rightfully confer on another;

· Insane should not be liable – (moral culpability) only those who are morally culpable can bear responsibility. Insane person is innocent; therefore, you cannot assign them blame.

· Economic incentive

· Insane should be liable - liability will incentivize those who watch insane person to be watchful, this will create watchman’s burden.

· Insane should not be liable - ?

· Administrability
· Insane should be liable - difficult to adjudicate insanity claim, this policy will avoid ruling on this issue
· Insane should not be liable - yes, this is difficult to adjudicate, but that does not mean the court should turn a blind eye. Court can make difficult decisions based on facts presented.

· Paternalism v. Autonomy

· Insane should be liable – (paternalism) Nurse or caretaker should be protected in these situations. We want to leave them with a remedy for performing their job. 
· Insane should not be liable – (respect autonomy) the nurse or care taker knows that the person is insane when they take the job. They know this risks and should assume them in these situations. 
Extension of Conversion to Cover Biological Material Removed from a Person

· Economic incentive

· Person retains ownership – if people had economic interest in their biological materials they may be more willing to let doctors take it for a price. This would promote available resources for medical research.

· Person should not retain ownership – people should not retain ownership because then there is a barrier to medical research created by paying people for biological material. 

· Paternalism v. autonomy

· Person retains ownership – (autonomy) the person has ownership of their body and has a right to decide how it is used. 

· Person should not retain ownership – (paternalism) we need to incentivize medical research; therefore, we need to allow for hospitals to use the materials they extract from people as necessary (provided they are following state guidelines). 

Strict Rule v. Standard

Rules v. Standards - Overview

· Intentional torts – rules

· Negligence – standard

Rules

· Certain and predictable because they are known in advance

· Permit people in advance to know what is expected of them

· Permit judges to apply them with ease, also limits judicial discretion which prevents wide range of out comes

· Critiques
· Rules are not flexible – unrealistic to apply a rule when life contains so many variables

· This promotes a complex rule set – people will find a way around a complex rule set

· Exceptions lead to landslides – one exception to the rule means everyone will argue for their situation qualifying as an exception

· Once there are exceptions – adjudication of whether it fits rule v. exception becomes difficult
Standards
· Sensitive to case-by-case adjudication that accounts for circumstances to individual case

· Over time, a guidelines set will develop that will limit how much decisions can vary

· Standards adapt to norms to reflect the community in which they are needed

· Critiques
· More difficult to know what to expect from standards

· Jury verdicts can seem arbitrary and vary from jurisdiction to jurisdiction
High schooler HYPO

Assume you are parent of a high school student and you are establishing ground rules for a full year regrading what time the student should come home on a school night. 

 - Option 1 - Be home at 10:00pm, or else (rule)

 - Option 2 - Be home at a reasonable hour, or else (standard)

· Moral

· Rule – Moral Culpability – easier to define when you have and have not acted reasonably, easier to state what makes someone liable. 

· Standard – Moral Culpability – flexible standard is the better approach because it respects the person. Only way to hold them liable is to respect their person.

· Economic

· Rule – Incentive – law should incentivize what should be, not what is. Yes, it is not flexible, but high schooler should make effort to be in compliance. 

· Standard – Incentive – standard is better approach as it teaches critical thought for situations where there is no immediate actor monitoring you. 

· Incentive – communication between to parties on what is reasonable for a given night. A static rule leads to loop holes. 

· Administrability

· Rule – easier to administer, clearly sets a bright line. Everyone can acknowledge and agree to a specific rule and understand where punishment will come from. 

· There is no way to criticize different outcomes in similar situations as a bright line rule applies the same to all. 

· Standard – easier to administer because it allows for flexibility to accommodate life.

· Paternalism v. Autonomy

· Rule – paternalism is necessary as the inflexibility removes opportunities for bad decisions. 
· Standard – it is necessary to recognize autonomy. Strict paternalism could frustrate the purpose of the rule which could leave to a high schooler driving recklessly to make it home by 10:00pm.
Mistake in Self-defense
Two options – mistake in self-defense should be recognized; mistake in self-defense should not be recognized

· Moral

· Mistake should be recognized – (moral culpability) to be held liable, you have to be morally culpable. In this case, person acting in self-defense is not morally culpable because they are justified in acting in self-defense given their circumstances
· Liability should not be shifted to someone who has acted reasonably. 
· Mistake should not be recognized – (between two innocents) the one who has occasioned harm should pay. In this case, person acting in self-defense is innocent because they have privilege to act in self-defense; however, since they occasioned loss they should pay
· Economic
· Mistake should be recognized – (incentive) the law should incentivize protecting those who act honestly and reasonably out of fear they are under attack. The last thing society needs is for someone to think twice and risk their own life.
· Mistake should not be recognized – (incentive) the prevention of harm to others should be incentivized. This does not say there are not situations where self-defense is not recognized, but if it is going to be used, the person needs to be sure before harming another. 
· Administrative
· Mistake should be recognized – difficulty in adjudication should not prevent a court from undertaking a decision. 
· Mistake should not be recognized – self-defense is based on a person’s perception of a reasonable fear which causes them to take proportionate action against an aggressor. How is the court supposed to know what a person felt like or if they felt they were subject to loss of life or substantial bodily injury?  
Joint & Several Liability – Holding both Defendant’s Wholly Liable (especially when only one can pay)

· Moral

· Both liable – (Moral culpability) our legal system holds those morally culpable responsible. Both parties were negligent which contributed to the loss; therefore, both should bear the loss that they have caused. 

· If one party can be excused, then the other will argue the same reason

· Both liable – (Innocent) Party who has suffered loss is innocent, as they are innocent they deserve to be made whole.

· Only liable for a part – (Moral Culpability) each party is morally culpable, but only to a certain point. You cannot hold both parties accountable for the whole act as they contributed together. 

· Economic

· Both liable – (incentive) holding both liable will promote social good. They will both work to prevent the end harm if they understand it means avoiding being liable for the whole. 

· Both liable – (unjust enrichment) both must be held liable, otherwise a morally culpable party will be unjustly enriched by not bearing a loss that they have occasioned.

· Only liable for part – it is not fair to hold one liable for the whole. This makes it illegal to have the ability to pay for the harm that you cause when both parties should share their burden and if they cannot then they should quit the activity that occasioned the harm.
· Administrative

· Both liable - It is easier to hold both parties fully responsible as a rule as opposed to dividing responsibility

· If two hoses fill up a pool, one spewing blue water and another spewing red, you are going to have purple water. 

· Only liable for part – it is difficult to determine, but that is why we have the justice system. The system does not shy away from difficult tasks, it takes them on and accomplishes them. 

Allocation of Loss Between Defendants

Where J&S liability governs, how do courts apportion losses between the two defendant?

· Common law would originally did not provide a mechanism for shifting liability between two culpable defendants. 

· Why?

· Moral

· The court gives no aid to wrongdoers, it chooses not to intervene

· Economic (Incentive)

· No assistance preserves goal of no harm being caused, it discourages harm

· Administrability

· Under J&S liability, there is no clear rule or mechanism available to enforce the harm (without a separate trial)

· Not having a rule means that courts do not have to administer one. 

Proximate Cause – Foresight v. Directness

Which test should be used to govern proximate cause?
· Moral

· Directness – (Moral Culpability) – allows the injured party to recover from the party who negligently caused the harm

· Foresight – (Moral Culpability) – related to harm that is farther down a chain of causation, at some point the harm becomes too attenuated to hold the actor liable. Directness is too broad reaching to inculpate someone for all harms. 

· Hint – reclassify the negligent actor to a mistaken or accidental harm causer to justify this line of thinking (e.g., not holding a drunk driver who hit an unmarked explosive house liable for a rubbernecking incident)

· Economic 

· Directness - (Incentive) – pushes those who control harm to take broad protective measures, not just prevent the foreseeable harms

· Administrative

· Directness – (Ease of administration) - easier for courts to apply

· There is no complicated question for the jury to consider with hindsight related to what a reasonable person should have been aware of at the time of the negligent act. 

No-Duty to Rescue Rule – Rationales

· Moral

· Culpability – the rule is morally repugnant where potential rescuers can act at little risk to themselves and little cost, especially where there is a vulnerable victim (i.e., CoR would suggest help/rescue is reasonable)

· Economic
· Incentive – people should be incentivized to assist

· Disincentive – Imposition of liability might actually reduce the number of people who come to aid because they assume someone else will help

· People may also avoid situations where they will be called on to rescue others to avoid liability

· Administrability

· Numerous cases – not a problem, rules should be written such that duty only exists where there is no harm / little cost to the rescuer.

· Numerous cases – line drawing will be a problem, the circle of those potentially liable is large and the correct group for liability will be difficult to determine (e.g., drowning person with people on beach)

Abnormally Dangerous Activities

· How to treat losses that occur from ADA where neither party has been negligent. 

· A side – SL should be imposed on the one who introduced and maintained control over the risk 

· B side – negligence RPP standard should rule - losses should lie where they fall in the absence of someone’s negligence 

**

· Moral

· (A side) Culpability – People owe a duty to use their property in a way that does not harm others. If person introduces a risk that is potentially harmful and that harm results then they should be liable as they have introduced the risk, regardless of it they are negligent in allowing the harm to result.

· (A side) Innocents – Where neither party has been negligent, the party who occasioned the loss should be responsible for the harm. Occasioned the loss is introduce the variable. 

· (B side) Culpability – Liability should be based on holding parties accountable for their actions. In the absence of negligence, it is wrong to hold a party accountable for the loss.

· Economic

· (A side) Incentive – Holding parties liable in this way will make them ultra-cautious which is what we need based on the dangerous nature of the activity.

· (A side) Unjust Enrichment via Reverse Subsidy – The party who takes risk to make a profit should be the one to bear the harm caused by that risk. If they do not bear the harm, they have been unjustly enriched. 

· If they cannot bear the harm, society does not benefit from their undertaking of the activity. 

· If the industry is really beneficial and we really need it, have congress subsidize them.

· (A side) Loss Spreader – There should be SL as the party responsible usually has a better ability to incorporate costs for losses into its cost base and spread it out over all those who use the product. 

· Better to drip on the many than drown the few. 

· (B side) Subsidy – ADAs usually provide a benefit to the society at large. The price of modernization is that we sometimes must employ substances that are not innocuous. SL is essentially a reverse subsidy which stifles the growth of the overall and prevents market participants from entering because of an increased cost base. “I refused to stand here and see society tempered in this way.”

· Administrability

· (A side) Line drawing is not an issue. We have a system of factors from the Restatement and out adversarial system allows both sides to make their arguments. Courts can do this. 

· (B side) The class we are considering is quite broad. Certifying this as ADA means we are going to have to make considerations on all other tangentially related goods which is not productive as surely not all will qualify. Better to leave the general rule of negligence in place. 

Strict Liability for Product Defects

J. Traynor’s Concurrence from Escola v. Coca Cola Bottling Co. of Fresno – goal to reduce hazards to life and health inherent in defective products
· Moral

· (A side) Innocents – manu. has control over the risk. Regardless of negligence, he who has control over the loss should bear it.

· Economic

· (A side) Incentive – manu. should be held responsible to incentivize 

· (A side) Loss Spreader – manu. can spread cost of insurance over millions in the market place (sprinkle on the few to avoid drowning the many)
List of Torts

Intentional Torts

1. Battery

2. Assault

3. Intentional Infliction of Emotional Distress

4. False imprisonment

5. Stalking

6. Trespass to land

7. Nuisance / Indirect trespass

8. Trespass to chattel / conversion

9. Prima Facie Tort

**

10. Consent / Privilege

11. Self-defense

12. Defense of property

13. Private Necessity

Unintentional Torts

1. Negligence

a. Duty / Breach (do not be afraid to assert more than one theory!)

i. RPP / CoR

ii. Statutory Violation

iii. Custom

iv. RIL

b. Cause

i. Actual – a “but for” cause (not “would have happened anyway”)

1. Consider untaken precaution – speculative inquiry – what would RPP think?

a. Kirincich v. Standard Dredge / New York Cent. R. Co. v. Grimstad

b. Coincidental causation – mere chance that harm occurred from contributory factors?

2. Alternative Theories

a. Increased chances doctrine

b. Lost chance of recovery

ii. Proximate – person (duty stage), type, manner, extent

iii. Cause with more than one actor

1. J&S liability

2. Apportionment of loss

3. Enterprise liability

4. Market Share liability

iv. Superseding cause

c. Damage

2. Defenses to Unintentional Harm

a. Comparative fault

i. Pure

ii. Impure

1. Not greater than

2. Less than

b. Assumption of risk

i. Express assumption of risk

ii. Implied assumption of risk

1. Look for dangerous sports, the second time someone does something

3. Affirmative Duties

a. Exceptions to no duty to rescue rule (a/k/a failure to aid)

i. Red light / green light

ii. Actor has caused peril

iii. Interference with rescue attempt

b. Special relationships

i. Actor & Other (Victim)

ii. Actor & 3d Person

iii. Negligent entrustment

c. Gratuitous undertakings

d. Statutory

4. Limitations on Duty

a. Owners & Occupiers

i. CL approach

ii. Revised or modern

b. NIED

i. Direct victim

1. Parasitic damages

2. Impact rule

3. Zone of danger

ii. Bystander

c. Economic loss rule

i. Exceptions

1. Special relationship

2. Malpractice

3. Maritime & admiralty

5. Vicarious liability

a. Respondeat superior

i. Also direct liability – train, supervise, negligent hiring

b. Agency relationships – apparent authority, implied authority, non-delegable duty

6. Liability for animals

a. Wild

b. Domestic

i. Vicious propensities (negligent per se)

ii. No vicious propensities

7. Abnormally dangerous activities

a. Rest. §§ 519 & 520

8. Product Liability

a. Negligence

b. Implied warranty of merchantability

c. 402(A)

i. Defendant (Cafazzo v. Central Medical Health Services)

ii. Defect

1. Manufacturing defect

a. Malfunction theory (Direct evidence / Malfunction theory)

2. Design defect

a. RUT

b. CET

3. Inadequate warning

a. Learned intermediary (Ette)

iii. Result

1. Physical harm

2. Harm to property

Natural Pairs
Intentional Harm

· Battery and Assault
· Only difference is final element – battery, harm results; assault, imminent apprehension of harm results

· If there is imminent apprehension of harm only, consider IIED as well

· False imprisonment and intentional infliction of emotional distress

· Connected if during false imprisonment, P being conscious of confinement causes them severe emotional distress and the person imprisoning them intentionally or recklessly set of to cause them distress through extreme or outrageous conduct. 

· **Conduct would have to be severe or outrageous**

· Trespass to land, nuisance, indirect trespass

· All three elements are similar

· Arguments concerning why the elements do and do not apply are also similar across

· Conversion and trespass to chattel

· Conversion is the big brother of trespass to chattel. Difference is that conversion is for substantial harm affecting use or permanent dispossession of possessory interest where trespass to chattel is temporary loss of use or temporary disturbance in possessory interest. 

Unintentional Harm

· Animals and Owner / Occupiers

· When a person encounters an animal, consider the duty they are owed by their status in addition to the duty attributed by an animal.

· E.g., where a trespasser encounters a wild animal kept as a pet – SL could apply if the trespasser was in a general part of the home, but if they were trespassing in a part of the home a licensee (or invitee) would not be owned the same duty

· Animals and primary assumption of risk

· When a person is told “watch out he bites” and they still pet the dog and the dog ends up biting them, they have voluntarily assumed the specific risk and arguably subjectively knew, appreciated, and understood the risk
Exam Format Structuring - Torts
Issue Spotting
**Spend more time on cases with more issues or alternatives**

**If there is counter, start with weak point then go to strong point, it flows better**

General

1. Headings

a. Make sure that you are using them to direct the reader

2. For the ultimate conclusion, include a separate sentence at the end with a brief summary of the factors.

3. Where facts can lead to only one conclusion, you can just state so in a single sentence.

Unintentional Torts

1. Seriously, spend 1/4 of the time planning your answer

2. Duty / Breach – keep breach simple, if RPP / CoR will do then roll with it

a. Where $ figures are given, it begs for a discussion of CoR

3. Where call of the question states – “undecided” this means (1) describe the options - i.e., precedents; (2) discuss policy arguments from either party on whether to impose the duty

Intentional Torts

1. State issue affirmatively 

a. “The issue is whether [defendant] is liable to [plaintiff] for [tort].”

b. “Is [defendant] liable to [plaintiff] for [tort] for [description of act]?”

c. “The question is if [defendant] could be liable to [plaintiff] for [tort] based on [description of act]?”

2. Split elements up with numbers in initial paragraph

a. “For false imprisonment, plaintiff must show that (1) [defendant] acted with intent to confine [plaintiff] within boundaries fixed by [defendant]; (2) confinement within those boundaries resulted; and (3) [plaintiff] was conscious or harmed by the confinement.”

b. “For assault, plaintiff must show that (1) [defendant] acted with intent to cause harmful or offensive contact, or imminent apprehension of such contact; and (2) imminent apprehension of the contact resulted.”

3. For each element, in the first sentence state the issue regarding that element and explain anything related to the rule in subsequent sentences.

a. “The second issue is whether confinement resulted within the boundaries fixed by [the defendant]. The confinement is not necessarily a physical restraining and could be an overpowering of the plaintiff’s will through an appeal to authority or [the defendant] implying that physical contact will result should the plaintiff attempt to leave the boundary.”

b. “The first issue is whether [defendant] acted with intent to cause harmful or offensive contact, or imminent apprehension of such contact. To show requisite intent, plaintiff must demonstrate that defendant had knowledge with substantially certainty that their voluntary muscle constriction would object the contact or imminent apprehension of such contact. Harmful or offensive contact is largely determined in the circumstance in which it occurs.”

4. For the conclusion of each element, separate it into its own sentence after the analysis paragraph

a. “Thus, because [the defendant] was more than one foot taller, a man, and roughly told [plaintiff] they could not walk away while the police were called, [the defendant] confined [plaintiff] the area directly around the accident site.”

b. As such, because [defendant] swung their fist at [plaintiff’s] head while [plaintiff] was facing them, [defendant] had knowledge with substantial certainty that if the object of their swing was successful, they would make harmful contact with [plaintiff’s] head.”

5. Where there is an intentional tort, but intent cannot be proved, do not waste time going through it. Dismiss it with a single sentence. 
Policy Arguments

**Where being asked to take a position, structure it so that the position you are taking comes second**

1. Two options

a. Identify all arguments in one section then counter them in the next

b. Here is argument A, and here is the counter to that argument

Issue Statements

1. General fact specific content is encouraged

a. Why? This is how a court will think about and see the issue as it does depend somewhat on the facts.

i. YES – Whether an automobile manufacturer’s negligence in producing an SUV that is susceptible to rollovers court be . . . hit and run incident was an unforeseeable injury

ii. NO – Whether a manufacturer’s negligence in producing a product that is susceptible to a certain kind of risk could be . . . when an incident occurs in the setting in which that product is being used as intended was an unforeseeable injury

2. Specific Doctrine or Regulation

a. When reviewing a specific doctrine or regulation it is efficient to refer to that doctrine or regulation

b. When determining if a plaintiff or defendant meets a certain criterion, it is important to include enough operative facts to make it case specific.

c. When a court declines to apply a doctrine, there is an issue statement surrounding application of the doctrine.

i. If they go on to make a new test and apply it, there is an issue statement surrounding if the circumstance meets the new test.

3. Ct. App. v. Lower Court

a. Overturning - When Ct. App. is overturning something from a lower court, issue is between the lower court’s ruling on the sufficiency of what the person did and the alternative path that the higher court wants them to pursue. 

b. Affirming – When Ct. App. is affirming something from a lower court, issue is whether what the person did satisfies a legal standard. 

4. Analysis of accepting or rejecting a party’s legal position or a lower courts holding

a. Not always significant – if a party’s legal position or the lower courts holding plays into an issue statement ask – “does this reflect the legal conclusions necessary to the outcome of this case?”

i. Holdings are legal conclusions, each holding has an issue statement. 
