TORTS OUTLINE
I. Intro (pp. 1-24)

a. What is “tort law”

i. Meaning of “torts”:

1. The word tort means wrong in “Law French,” the language used in the English Courts after the Norman Invasion.

2. Tortus is the Latin origin: meaning “twisted” as in wrongful.”

ii. Harm requirement:

1. In all tort cases, a defendant commits a wrong which results in a harm suffered by a person/entity/corporation, that the law says constitutes a legal injury. 

2. If you suffer this kind of harm, you are said to have a “cause of action.”

iii. Connection/difference between Criminal Law and Torts

1. Torts is about compensation, where Crim. is about punishment

2. Almost all intentional torts are also crimes 
3. Tort law is often defined by what it is not, i.e. it is not criminal law

iv. Connection between Torts and Contracts

1. Parties should be able to make contracts that govern what happens if one of the parties bound by the contract commits a tort.
2. If an agreement has been made, contract law trumps tort law.

v. Common questions asked in tort law:

1. What conduct counts as tortious or wrongful?

2. Did the conduct cause the kind of harm the law will recognize?

3. What defenses can be raised against liability if the defendant has committed a tort?

b. Prima facie cases:

i. A prima facie case for a tort consists of its elements. If the plaintiff can prove those elements are present in a given factual scenario, they have established a prima facie case for a tort.

ii. A defendant might still offer an affirmative defense if the prima facie case is proven, but the defendant has the burden of proof for affirmative defenses.

iii. Ex. Van Camp v. McAfoos: D (a child) was riding his tricycle on a public sidewalk and struck the right leg of the plaintiff, causing a severe injury. The plaintiff did not allege any fault (negligence) or intent on the part of the child, however, which led to the trial court sustaining defendant’s demurrer. On appeal, the plaintiffs stuck with an argument that they could sue the child for battery without an allegation of fault or intent because the harm had occurred. The appellate court disagreed—without some showing of fault (intent or negligence), there is no tort. 

1. Rejects traditional common law rule that a defendant can be liable for direct harms (rather than indirect harms) in the absence of fault).

c. Goals of tort law.
i. Main goal of tort law is compensation:

1. Compensatory damages are not designed to punish (only punitive damages are)

a. They are measured by what the plaintiff has lost.

b. Punitive damages are severely limited

2. Compensation is meant to put the plaintiff back into the position he would have been had the tort not occurred, to the extent possible with money.

3. Compensatory damages for personal injuries include:

a. Medical expenses

b. Lost wages and lost earning capacity

i. Could include possibility that you cannot progress in your career due to your injury.

c. Pain and suffering

d. Special damages (a limited, residual category, that does not include attorney fees)

e. 42 USC § 1988 – atty fees are granted for some civil rights claims.

4. Courts may order a new trial if damages decided by a jury are “grossly inadequate or so excessive as to shock the conscience of the court and are clearly indicative that the figure reached was the result of “passion, caprice, prejudice, partiality, corruption or some other improper motive” on the jury’s part.
a. Ex. Dillon v. Frazier: Jury-decided damages were exorbitantly low compared to undisputed damages in a car accident case, where liability was not at issue. Appellate court remanded for a new trial on damages only. 

5. Collateral source doctrine—whether plaintiff or defendant has insurance is irrelevant to calculation of damages. 

ii. A subsidiary goal is deterrence of anti-social (tortious) conduct:

1. Both specific (deter the tortfeasor) and general (deter prospective tortfeasors)

2. Punitive damages: these are intended to provide added deterrence and punishment for serious misconduct.
a. Almost all states authorize punitive damages, but only when a tortfeasor has acted maliciously, willfully, or wantonly in causing injury. 
d. Civil trial procedure:

i. Complaint: states client’s claims
ii. Motion to Dismiss/Demurrer: if defendant does not believe plaintiff’s complaint states a valid legal claim for which relief can be granted, they can file a motion to dismiss or demurrer. 12(b)(6) under FRCP

iii. Answer: if defendant doesn’t move to dismiss, or the motion to dismiss is denied, they will usually file an answer. The answer usually disputes the factual accuracy of the complaint.

iv. Discovery: gathering of information by all parties regarding the claims – depositions, written discovery, etc.

v. Motion for summary judgment: After discovery, the defendant may try to show that (1) the facts are undisputed and (2) on these facts, judgment must be made for the defendant. 

vi. Pretrial briefs/motions in limine: motions and request prior to trial that ask the judge to include or exclude certain types of evidence or apply / not apply particular legal rules.

vii. Jury selection: jurors are questioned by the judge or potentially lawyers to determine whether they may be biased about certain issues in the case. Lawyers can strike some prospects based on this information. Then jurors are finally selected (usually 6 or 8).

viii. Opening statements: Made at the beginning of trial: not legal arguments, rather a preview of the plaintiff’s testimony, and likewise for the defendant.

ix. Plaintiffs case: Plaintiff will call the first witnesses and ask him/her questions that will establish facts about the case. The defendant’s lawyer may cross-examine, and this process continues for however many witnesses have been called to the trial.
x. Motion for Directed Verdict: Defendants usually move for a directed verdict at the end of plaintiff’s evidence and again after defendant’s evidence is presented. These motions assert that the plaintiff’s evidence is legally insufficient to warrant a jury verdict in plaintiff’s favor. Rarely a plaintiff may move for directed verdict, but these are usually granted since the plaintiff has a burden to prove the case with a preponderance of the evidence. Judge will consider whether to grant the motion based on a view of it most favorable to plaintiff and will not grant if reasonable individuals could differ in their interpretation of the evidence. Usually some interaction of law and fact here.  
xi. Jury verdict: After receiving instructions, jury discuss among themselves and reach a verdict on the plaintiff’s claim, and where applicable decide an appropriate remedy. 

xii. Motion J.N.O.V. – post trial motion for judgment not withstanding the verdict (also referred to as a renewed motion for judgment as a matter of law in federal court) is essentially a renewal of the motion for directed verdict. It asserts the evidence is not legally sufficient to grant a jury verdict for the plaintiff. Judge may decide to grant on the same grounds as the motion for directed verdict: no reasonable jury could differ on the result, and this jury should have arrived at a verdict for defendant.
xiii. Motion for new trial: can ask for a new trial as to verdict (if original against weight of evidence) or as to damages (see Dillon above).

xiv. Appeals




II. Intentional torts

a. The meaning of intent, as applicable to all intentional torts:

i. Either:

1. Acting with the purpose to achieve the invasive result; OR
2. Acting with knowledge that the invasive result is substantially certain to occur.

ii. Insanity and intent? It is commonly said that “insanity” is not a defense in Tort law, but the fact remains that to succeed on a prima facie case for an intentional tort, the Plaintiff needs to prove requisite intent. If a defendant doesn’t have the capability to truly intend X, then the claim fails, despite the lack of a proscribed “insanity defense.” Sometimes this issue will turn on the single vs. dual intent distinction, described in more detail below. 
b. Recklessness/wanton misconduct as a level of fault between intent and negligence: Courts sometimes distinguish recklessness from both intent and negligence as a level of fault somewhere in between those two levels. According to the Restatement (Third), recklessness requires either a “conscious choice of a course of action with knowledge of the serious danger to others involved, or with knowledge of facts which would disclose this danger to any reasonable man” along with a recognition that the “conduct involves a risk substantially greater…than that which [would] make [the] conduct negligent.” The designation of reckless/wanton conduct sometimes has an effect for calculation of damages or statutes of limitations. 
c. Elements of prima facie cases

i. Battery (27-44; Eichenwald case handout)

1. Prima facie case (elements):

a. Defendant must act with the intent to cause a harmful or offensive touching of the plaintiff

b. Physical contact with or touching of the plaintiff must occur

c. Plaintiff must be either harmed or offended by the touching

2. Single intent vs. dual intent for common-law battery (jurisdictional split):

a. Single intent: Intent is satisfied upon intent to make contact (regardless of whether the intent is also to create harmful/offensive contact)

b. Dual intent: Intent is satisfied if there is both intent to make contact AND intent to cause harm or offense via that contact. 
i. Usually harder to prove.

ii. Ex. White v. Muniz: Defendant, a patient with Alzheimer’s, struck a hospital worker. The trial court instructed the jury that, although Alzheimer’s/Dementia does not necessarily preclude finding the defendant had intent, she still needs to be found to have actually intended both to make contact, and to offend/harm by that contact. This led to the jury to find in favor of the defendant. After a reversal by the Court of Appeal, the Supreme Court of Colorado held that Colorado was a dual intent state, and that therefore the original jury instruction was adequate, reinstated the original jury verdict. 

iii. Does not affect elements 2 and 3 of the prima facie case (contact/actual harm).

3. Transferred intent

a. Two different, but related doctrines:

i. If X intends a tort against person A but ends up committing it against person B, X is liable to B for a battery claim, but not liable to A.; or

ii. If X intends to commit a tort on A, but commits a different tort on A instead, D’s intent to commit the first tort “transfers” to the actually committed tort. 

iii. Example: both doctrines could combine in a single case—D intends to commit battery on A, but ends up committing an assault on B. D may be liable to B under both transferred intent rules.

1. Similar example, reversing the torts: Hayden intends to wake his sleeping student John by throwing a marker very close to him, but not striking him (an assault). However, he ends up hitting Betty with the pen on accident. Hayden’s intent to commit an assault against John is transferred to satisfy the first element (intent) of Betty’s battery claim.  

4. What makes contact offensive? Is it enough to say that the plaintiff was offended, or does she need to be reasonably offended?
a. Courts typically hold, and the Restatement suggests, that the contact must offend a reasonable sense of personal dignity. 
b. Consider Cohen v. Smith, for an elaboration: there was a battery where a male nurse saw and touched the naked body of an Orthodox Jewish patient while on notice that her religious beliefs prohibited her from being seen unclothed by a male. A “reasonable sense of personal dignity” may encompass an individual’s personal religious beliefs, when the alleged actor who created the contact was on notice or aware of the nature of those beliefs. 

i. The Restatement also provides that contact is offensive when it is highly offensive to another’s unusually sensitive sense of personal dignity, and the actor knows that the contact is highly offensive to that person.
ii. According to the Restatement, liability for battery that offends a highly sensitive person under the circumstances described above should not be imposed if the court believes that imposing the liability would violate public policy or that requiring the actor to avoid the contact would be unduly burdensome. 

5. Physical contact/touching requirement. The elements of battery clearly state that some kind of physical touching/contact must occur, but this does not necessarily mean there must be body-to-body contact (as in a punch to the nose). The question is rather whether physical contact occurred between the plaintiff/defendant as a result of the defendant’s intent to make contact. Some courts have characterized the requisite touching as an offensive invasion of one’s person, such that the snatching of a plate away from a diner in a restaurant could `constitute a battery (Reynolds v. MacFarlane). 
a. What counts as contact? Physical contact has been interpreted fairly broadly by courts. Blowing tobacco in someone’s face might be a battery (the tobacco smoke is particulate matter). For an even broader interpretation, consider Eichenwald v. Rivello, where the defendant sent an animated GIF to plaintiff that caused him to have a seizure, and where the defendant knew that plaintiff was epileptic. The court interpreted the physical contact of the battery as occurring when the light emitted by the animated GIF stimulated the plaintiff’s retina, causing the seizure. 
6. Purposeful infliction of bodily harm is a novel tort that is related to battery that does not depend on physical contact in the same way that common law battery does. Its elements, as laid out in the Restatement Third, are as follows:
a. The actor purposely causes bodily harm to the other, either by the actor’s affirmative conduct or by the actor’s failure to prevent bodily harm when the actor has a duty to prevent such harm; and

b. The other does not effectively consent to the otherwise tortious conduct of the actor. 

7. Damages? As with other “trespassory torts,” damages for battery requires no proof of physical harm. Damages are presumed to flow from the commission of the tort itself. Emotional distress, punitive, and economic damages (such as medical bills) are all calculable and compensable. 
ii. Assault (44-48)

1. Prima facie elements:

a. D acts with the intent to place P in reasonable apprehension (awareness) of an “imminent” bodily contact that would be battery, if completed.

b. P is actually and reasonably placed in such apprehension (that invades P’s mental peace).

i. i.e. they are aware of the threat of harmful or offensive contact.

2. Words alone. Traditional, old common law has said that words alone can’t be enough to constitute an assault, but most courts today would not say this a strictly true maxim. Consider someone telling you, “I’ve got a gun in my pocket pointed at you.” Technically just words, but words that would reasonably (and likely, actually) place P in an apprehension of a bodily contact that would be a battery, if completed. 
a. Words negating intent: if a defendant makes a threat, but then counters the threat with words that would reasonably convince someone that the threat will not be acted upon immediately, or at all, this might eliminate liability for assault. 

3. Subjective or objective standard for the apprehension?

a. Courts will often require the apprehension to be “one which would normally be aroused in the mind of a reasonable person.”

b. The Restatement recommends a subjective standard generally, except when the apprehension is a result primarily of the assaulter’s words. 
c. Note that any subjective standard may be evaluated, to some extent, objectively, since it will be up to the jury to decide the credibility of the plaintiff’s claims. 

4. Imminence

a. Does not have a definite legal meaning. Sometimes gets litigated. This is ultimately a jury decision. If someone threatens to beat you up next week, for example, that’s probably not an assault. Imminent is not synonymous to immediate, however. It usually means “without much delay.” See Dickens v. Puryear: threatened plaintiff with castration brandishing a knife—this was obviously an assault; but the threat that he had to go home, pack up his belongings, and leave the state or else be killed was a future threat to the extent not to be an assault. 

5. Damages?

a. Presumed to exist if the tort is established. This reflects the history of intentional torts. Intentional torts were brought under a writ of trespass in the Middle Ages, which did not require any proof of harm to the plaintiff. Once the intentional tort was proved, you could recover. In the modern era, this means you don’t need to prove medical expenses/lost wages. However, amount of $ will depend on the degree of invasion. In an assault, you’d typically receiver much more money if someone held a gun to your head for 10 minutes vs. someone temporarily raising their hand to hit you. The dollar amount should reflect the degree to which the plaintiff’s mental peace has been invaded.  

iii. False Imprisonment 
1. Elements of the prima facie case:

a. D intends to confine P

b. P is confined (confinement may be defined to include “without consent”)

c. P is either aware of the confinement or is physical harmed by the confinement

2. Compensation is made for invasion of mental peace caused by the confinement and/or the physical harm it causes.

3. Time: Any appreciable length of time, however short. 

4. Definition of confinement:

a. Do not need to find “actual, physical restraint,” although that would certainly suffice. Confinement can be imposed by physical barriers or physical force, but “much less will do” -- mere threats, implicit or explicit, of physical force can suffice. Confinement can also be based on a false assertion of legal authority to confine. McCann v. Wal-Mart Stores, Inc.

i. In McCann, directions to the McCann’s to remain, a reference to the police, and continued presence of Wal-Mart staff, were enough to constitute confinement, even if in reality the plaintiffs could have walked out of the room they were being “held” in at any time. 

b. Can’t be confined in a country, boundaries are too wide: i.e., if you’ve been told to remain in a country, even an island nation like Taiwan, a suit for false imprisonment would not be successful.  

5. False arrest is the name of a similar tort that results if an officer of the law improperly arrests a person. The elements are the same as false imprisonment, the only difference being the specific identity of the defendant and context of the act of ‘imprisonment.’
iv. Torts to property

1. Trespass to land
a. Elements:

i. P has ownership of a possessory interest in land.

ii. D intentionally invades, intrudes, or enters onto P’s land (sometimes states add “without P’s consent”)

iii. D’s entry interferes with P’s interest in exclusive possession of the land.

b. Intent?

i. D merely needs to intend to invade, intrude, or enter the land. As with other intentional torts, intentionality can be established if the P is “substantially certain” that his entrance/invasion/intrusion on the land will occur.
ii. He does not need to know the land is someone else’s or have the intent to trespass. Thus, if intent to enter is found, it is no defense that the defendant reasonably believed the relevant land was his own or that he rightfully entered.
c. Damages

i. This is another trespassory tort where nominal damages can intrinsically be found, even in the absence of physical harm to the land. Significant compensatory damages in cases such as these are typically awarded when the land is actually damaged, requiring repair, or when its value is diminished as a result of the trespass, and thus damages must be fairly and appropriately calculated to make up for the loss. With proof, plaintiffs can also recover damages for emotional distress caused by a trespass to land. 

2. Conversion of chattels, aka trover
a. Elements

i. P owns chattel (personal possession)

ii. D intentionally exercises “substantial dominion” over the chattel (some states add “without P’s consent”)

iii. D’s act interferes with P’s interest in exclusive possession of the chattel. 

b. Mistake as to the true ownership of the chattel (i.e. a belief that defendant actually owns the chattel) is not a defense to this tort, although in such a case the remedy might be that the defendant is forced to buy the item or merely return it. 

c. Substantial dominion is a matter of a degree that is usually determined by how seriously D interferes with the chattel. Factors that may be considered to determine whether “substantial dominion” was exercised include:
i. The extent and duration of control;

ii. The defendant’s intent to assert a right to the property;

iii. The defendant’s good faith (of lack thereof);

iv. The harm done; and

v. Expense or inconvenience caused. 

d. Convertible property. The common law rule was that conversion of chattels would only be actionable if the converted property consisted of (a) tangible personal possession(s). Paper money, promissory notes, or land could not be converted. Modern courts are less strict and expand the notion of what a chattel can be, for purposes of determining liability for conversion, although this issue can still be controversial. For example, courts may disagree as to whether electronic data is convertible. 

e. Bona fide purchasers for value may still be liable for conversion if they are sold converted (stolen) goods, even without notice of the item’s converted status. However, according to the Uniform Commercial Code, if the original conversion was the result of a sale procured by fraud (such as a bounced check), rather than theft, the converter assumes “voidable title” which can ripen into good title in a bona-fide purchaser (without notice) for value. In this scenario, the BFP could prevail over the original owner, although the middleman may still be liable for conversion. UCC 2-403. 
i. Entrustees: merchants who deal in particular goods have the power to transfer the rights to goods of that kind entrusted to them to a “buyer in the ordinary course of business.” If the buyer in this scenario is a good faith purchaser for value, without notice that the seller was not actually given permission to sell the item, they would prevail over the original owner in an action for conversion, but of course the merchant-entrustee could still be liable to the original entrustor. 

f. Remedy/damages. Typical remedy for conversion is monetary damages, measured by the value of the chattel at the time of conversion. In certain situations, courts have allowed plaintiffs to recover the highest fair market value of the chattel within a reasonable time frame of the loss.  Alternatively, plaintiffs can seek “replevin” or “claim and delivery” for return of the item.   
3. Trespass to chattels:

a. Elements

i. P owns chattel

ii. D intentionally interferes with P’s use and enjoyment of the chattel (some states add “without P’s consent”)

b. Compared to conversion. Trespass to chattels is similar to conversion but usually falls short of it: the defendant need not exercise “substantial dominion” over the chattel. Liability is stems from actual damage: either damage to the chattel or damages incurred from defendant’s interference with it. 

c. Modern expansions of the tort. Typically, trespass to chattels involves “tangible chattels” with the resultant harm characterized as “dispossession,” “impairment of…condition, quality, or value,” or “loss of use.” By contrast to this normal requirement of the chattel’s “tangibility,” several contemporary cases have held that clogging a computer system with unwanted email or other cyber interference can count as a trespass to chattels. Note however that not all instances of sending “spam emails” counts as a true trespass to chattels; probably depends on the severity of the interference/harm caused. 


v. Forcible harms as civil rights violations 

1. 42 U.S.C.A. §1983 provides that: a person, under color of law, who deprives a citizen, or person within the jurisdiction of the US, of any rights, privileges, or immunities secured by the Constitution and laws, can be held liable.
a. Allows a prevailing plaintiff to recover attorney fees and choose federal or state court as venue. 

2. Classic example is police brutality – action being taken in virtue of the police’s power granted by state law

3. You can’t sue the Federal government under §1983: the equivalent is a Bivens common law action. 

4. Typically deals with violations of constitutional rights. For example, police brutality violates the 4th Amendment, which bans unreasonable searches and seizures, and also covers the use of force. If the victim is a prisoner, abuse may violate the 8th Amendment, which bars cruel & unusual punishment.

a. Standard of care. Constitutional violations must “shock the conscience of the court.”  

5. Qualified immunity as a defense: Plaintiff has a burden to prove that the violated constitutional right is “clearly established” at the time the tort was committed.

a. Rights are “clearly established” only if they have been defined with specificity. Existing precedent must have placed the existence of the right beyond debate.
b. Plaintiff must have identified a judicial opinion with a fact pattern similar enough to their case, such that the accused would have been given fair notice.

c. Therefore, a simple arguable violation of the 4th amendment is not enough – there needs to be a similar fact pattern established in case law in order to survive a ‘qualified immunity’ defense. 

d. Defenses to intentional torts – privileges

i. Intro

1. Defendants have the burden of proof with regard to affirmative defenses. If an affirmative defense is proven, they can escape liability. 

2. Defenses are not claims brought by the defendant. 

3. If no prima facie intentional tort is claimed, there is no reason to assert a defense.

a. Therefore, you always begin with the plaintiffs’ allegations and determine if there is a prima facie case first. If there is, that’s when defenses properly arise.

4. Each defense has elements, and defendants have to prove each of their elements with a preponderance of evidence (the normal, non-criminal standard of proof, which is the same standard the plaintiff must meet).

5. Most defenses and privileges involve determinations of reasonableness, and therefore are matters of degree, e.g., just how reasonable was the defendant’s belief that force was necessary, how much force was reasonably needed to respond to the other’s behavior, was the force used actually reasonable (as measured by duration, harm-caused, etc.?)

ii. Self-defense
1. Common law elements:

a. D must actually and reasonably believe that force is needed to defend self.

b. D must use an objectively reasonable type and amount of force

i. The doctrine of rough equivalence applies here: force used in defense should be roughly equivalent to the force one is being attacked with.

2. Initial aggressor rule: in some states, D cannot be the “initial aggressor.”

3. When self-defense cannot be used:
a. In response to mere provocation. Mere provocation—insults and arguments, for instance—does not justify a response of physical force. The person raising the defense must reasonably believe force is necessary to defend herself. 

b. If the force is excessive (more force than reasonably necessary to defend, violation of doctrine of rough equivalence)

c. To justify retaliation, or continuation of a fight after it has ended.
4. Deadly force may only be used when it is reasonably necessary to prevent death or serious bodily harm. 

5. Duty to retreat: A defendant who is attacked is usually not required to retreat or otherwise avoid the need for self-defense. Some states do require reasonable retreat before deadly force is used against the threat of deadly force if the defendant is not at home.
6. Stand Your Ground Laws. Some states have adopted so-called “Stand Your Ground” statutes that remove the duty to retreat before using force in self-defense.

iii. Defense of others

1. Common law elements:

a. D must reasonably believe that force is needed to defend another.

i. In a minority of states, the other must actually have needed defending; thus, a reasonable mistake will not be privileged.

b. D must use an objectively reasonable type and amount of force

i. Follows the doctrine of rough equivalence. 

2. Same as with self-defense, some states require that the individual claiming a “Defense of Others” defense not be the initial aggressor.

iv. Defense and repossession of property

1. Elements:

a. D must reasonably believe that force is needed to defend or repossess property

b. D must use an objectively reasonable type and amount of force

i. Doctrine of rough equivalence applies here, naturally

2. Force that might be reasonable in a self-defense context might not be reasonable in a defense of property context. In general, less force is justified to defend property than to defend human beings (oneself or others). 
a. Ex. Katko v. Briney: use of a spring-gun defending property from trespassers, which risked serious bodily harm or death when triggered, created liability for serious injuries caused to trespassers; was not defensible. 

3. Recapture of chattels: if a person has left with your property, must call the police: one is not privileged to go get it back. However, someone in “fresh/hot pursuit” may be privileged to use a reasonable amount of force to get the property back. 

v. Arrest and detention

1. Shopkeeper’s privilege to detain (defense to false imprisonment)

a. D must reasonably believe that P has taken goods without paying.

i. In a minority of states, P must have actually done so (no mistake)

b. The duration and manner of detention must have been objectively reasonable (in order to conduct a reasonable investigation)

2. Ex. Gortarez v. Smitty’s Super Valu, Inc.
a. Two cousins, aged 16 and 18, were in defendant’s store. Gortarez, the 16-year-old, picked up a .59 cent air freshener as Hernandez, the 18-year-old, was paying for another item. Gortarez asked the store clerk if he could pay at the front for the item. The clerk, under the suspicion (a “hunch”) that G. would steal the item, began following G. and H. The clerk never saw G. actually do anything with the air freshener. When the cousins left the store, the clerk told the owner that they’d been ripped off. G, however, had not actually taken anything. Four employees leave the store and a physical altercation with the cousins ensues in the parking lot. The staff confront and search G+H without explaining what’s going on. One clerk puts G in a chokehold. G explains that they haven’t stolen anything, and they are released; staff confirm that the air freshener has not been stolen. The store tried to apply the shopkeeper’s privilege defense but failed, because given the circumstances the manner of detention was not objectively reasonable. 

3. Common law v. statutes. Many states have codified the common law shopkeeper’s privilege to detain defense in statutes. 

4. Mistake. Under common law and most statutes, shopkeepers are privileged to act even if they are (reasonably) mistaken about shoplifting or theft taking place. Though a few states require the shopkeeper to be correct. 

5. Recapture of chattel by a shopkeeper. Same “hot/fresh pursuit” + “reasonable force” rule applies.

6. Force to detain trespassers. Property owners are only privileged to use a reasonable amount of force to detain a trespasser. 

vi. Discipline
1. Elements:

a. D must reasonably believe that force is needed to discipline

b. D must use objectively reasonable type and amount of force*

i. Doctrine of rough equivalence here as well.

2. Applies to people who have the right to discipline others, e.g. parents, teachers, jailors.
3. However, this common law defense is very rarely applied in cases now because all relevant areas (parental use of force, jailors use of force against prisoners, teachers use of force against students) are covered by statutes.
4. Most parental use of force cases turn on the type and amount of force.

a. In theory, a parent would be privileged, e.g., to grab their 10-year-old by the arm, drag them to their room, slam the door and hold it shut (battery/false imprisonment). 
vii. The Special Case of Consent:
1. A plaintiff’s consent to a tort may constitute a defense to that tort. 

2. Revocation of consent. If consent is initially given but later revoked, a defendant is still liable for tortious conducted committed after the revocation.  

3. Reasonable perception. The defense is primarily based on the defendant’s reasonable perception of consent. 

4. Implied or actual consent. Consent may be apparent (implied) or express (actual).

a. Thus, consent may be found even in the absence of actual consent. Implied/apparent consent may be found due to the factual appearance of consent, due to words or behavior
b. Presumed consent: The Restatement (Third) adds this category, which exists if:

i. under prevailing social norms, the actor is justified in engaging in the conduct in the absence of the other person’s actual or apparent consent, and

ii. the actor has no reason to believe that the person would not have actually consented to the conduct if the actor requested the person’s consent.

5. Scope of consent: consent may be limited to the degree plaintiff wishes, and that scope defines the defendant’s privilege. Consent may be given conditionally, or subject to certain terms. 
6. Consent procured by fraud and misrepresentation: purported consent is not valid if procured fraudulently.


a. Relatedly, if plaintiff’s consent was given (or apparently given) on the basis of a mistake about a material fact concerning the relevant circumstances, and the defendant was or should have been aware of this mistake, any consent thus given is legally invalid. 

b. Consent procured via duress or coercion is likewise invalid. 

7. Power imbalances. When there is a power imbalance between the parties, courts view consent with skepticism. 

8. Medical malpractice re: battery/consent: if doctor exceeds the consent given by the patient, they may be liable for battery.

a. Ex. Kaplan v. Mamelak (defendant’s demurrer improper where plaintiff alleged operation on specific disks in plaintiff’s back and where plaintiff only consented to operations on different disks).

b. Widespread use of explicit consent forms for designation of substituted consent or express consent by the individual receiving treatment has reduced the number of cases brought under this lack-of-consent theory in recent times. Med. Malpractice suits are more commonly brought under negligence theories.
c. Emergencies – the ordinary rule that a doctor may not treat a patient without their consent, and that such treatment may be deemed a battery, could be found not to apply in an emergency scenario where obtaining consent would be impossible. 

9. Incapacity to consent: Adults may be found incapable of consenting if they are unable to understand the nature or character of the act allegedly consented to or are unable to manage their own affairs generally.

a. Minors: no overarching rule exists proscribing whether or not minors are capable of consent; courts will usually look at individual facts regarding the given minor to determine if they could be reasonably thought to consent. This will often turn on the type of conduct consented to, e.g. sexual contact vs. routine medical care.

III. Prima Facie Case for Negligence

a. Intro: theory and overview (89-93)

i. From the Restatement (slightly rephrased): A person acts negligently if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in determining whether a person’s actions without reasonable care are the foreseeability that the person’s conduct will result in harm, the foreseeable severity of any harm that may ensue, and the burden of precautions needed to eliminate or reduce the risk of harm. 

b. Elements

i. Duty (93-108; up to § 3)

1. The first element of the prima facie case of negligence is the existence of a legal duty, owed by the defendant to the plaintiff. This is a matter of law.
2. Two questions must be asked under this element:

a. Does any duty exist? (The answer to this is almost always yes; where a person acts affirmatively and creates a risk of harm, a duty exists. Can ignore this question essentially except under the special circumstances of owing a duty w/r/t attacks by third persons or the special landowner duties w/r/t entrants)

b. What is the standard of care implied by the duty?

i. The general or default standard of care is that which a reasonable and prudent person
 would exercise under the same, or similar, circumstances.
1. External circumstances are considered here and are relevant.

2. Dangerous instrumentalities. The orthodox approach maintains the ordinary RPP/SSC standard even when a “dangerous instrumentality,” e.g., nitroglycerin, is used by the defendant. A minority of jurisdictions proscribe an elevated standard of care in these situations, usually described as “the utmost” or “the highest” standard of care. When incorporated into jury instructions, these almost always lead to the defendant being found liable. 

3. Physical impairments’ effect on duty? The standard is that of a reasonable person with the same physical impairments under the same or similar circumstances.

a. Sudden incapacitation. If a person’s alleged negligence is caused by an unforeseeable sudden physical incapacitation, there should be no liability. This is also included in the “same or similar circumstances” part of the analysis. Some courts placed the burden on the defendant to prove that the sudden incapacitation actually occurred. 

4. Superior training and intelligence can be relevant but is not in all scenarios (think of the “absent-minded” professor).

a. Special training may imply a duty on the defendant to exercise a degree of care reasonably appropriate to that training. This may also be applicable in the arena of comparative fault.

5. Mental impairments are generally not considered when determining the standard of care, but this is a rule that may change over time. 

a. However, do note that courts have held that an involuntarily hospitalized person with a mental disability does not owe a duty of care to his professional caregiver. 

6. Separate sudden emergency jury instructions are sometimes given, and usually read along the lines of: “a person confronted with a sudden emergency which he does not create, who acts according to his best judgment or, because of insufficient time to form a judgment fails to act in the most judicious manner, is not guilty of negligence if he exercises the care of a reasonable and prudent person in like circumstances.” Some courts have abolished the use of these separate instructions to juries.
a. The Restatement takes no position on the use of these instructions but does say that the fact of an emergency should be taken into consideration when determining what standard of care a reasonable and prudent person would use under the same or similar circumstances. 

b. There may be a question as to what constitutes an emergency, some courts apply reasoning based on the Unforseeability of the event; others focus on the amount of time available to respond to the occurrence. 
ii. There is a different standard for children: it is that of a reasonable and prudent child of the same age, intelligence, and experience.

1. This standard, however, does not apply if the child was engaging in “inherently dangerous” or “adult” activities at the time of the tort. If so, the child is held to the general or default standard.

2. Most states hold that children of very young years, three and under, are simply incapable of negligence. A minority of states follow the “rule of sevens,” i.e., no negligence for children under seven years of age. 

c. Negligence per se.

i. The doctrine of negligence per se is applied when a defendant is found to have violated a statute without an excuse. Subject to some important limitations, courts recognizing this doctrine will hold that in violating the statute, the defendant breached a duty and is therefore negligent as a matter of law. 

1. The remaining three elements of negligence would still have to be proved in such a scenario, however—negligence per se does not establish liability without proof of actual harm/factual cause/proximate cause.

ii. Applicable statutes. To be applicable to the negligence per se doctrine, the relevant statute must not expressly or implicitly provide for civil liability. If it does, the court would simply enforce the private right of action associated with the statute.

1. Most courts will apply the doctrine with city ordinances and administrative regulations in addition to state and federal statutes. Some courts will hold that violation of an ordinance or regulation provides “some evidence” of negligence, but is not dispositive on the issue.

iii. Type of harm/class of persons requirement. The states are fairly uniform in holding that a finding of negligence per se requires that the violated statute be intended to prevent the type of harm that the defendant caused and that the injured plaintiff is a member of the class of persons the statute or regulation was designed to protect.

1. Intentional flexibility here, this requirement often leads to litigation. Liability under the doctrine may depend on how general the classifications are.

2. Many courts have held that a statute which does not create a duty with regard to an identifiable class, i.e., one that protects “the public at large,” cannot be given a per se effect.

iv. Jurisdictional variations on negligence per se. Some states hold that violation of a statute (or other rule) only provides “some evidence” negligence to be considered by a jury. California takes another approach according to its evidence code, namely that violation of a relevant statute creates a rebuttable presumption that the defendant was negligent, which the defendant has the burden of rebutting. 

v. Courts sometimes also state a requirement that the statute must “clearly define the standard of conduct.” If omitted, it may just be because this is obvious—how could the doctrine be applied if a standard of conduct is not clearly set?

vi. Proof of violation. Negligence per se requires the plaintiff to prove that the statue was in fact violated. This could be litigated.

vii. Excused violations. A violation of a relevant statute may be excused, according to the Restatement Third, if:

1. the violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation; 

2. the actor exercises reasonable care in attempting to comply with the statute; 

3. the actor neither knows nor should know of the factual circumstances that render the statute applicable; 

4. the actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or 

5. the actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

viii. Non-excuses. Disagreement with the law, ignorance of the law, and the fact the law is routinely violated are not recognized excuses.

ix. Child’s standard of care. This is incorporated into one of the Restatement’s excuses (“violation is reasonable in light of the actor’s childhood…”) but some courts have directly held that a minor’s violation of a statute cannot amount to negligence per se, but in some cases may be used as evidence of the child’s negligence.

x. Common law negligence if negligence per se does not apply. The standard duty/breach analysis can always be used, subject to the various common law doctrines that underlie it, should negligence per se be ultimately inapplicable. 

ii. Breach of duty (121-125; 126-176)

1. Once it is established that the defendant owed the plaintiff a duty as a matter of law, and that duty is identified and defined, the jury must resolve a question of fact: namely, did the defendant breach that duty by failing to exercise the requisite amount of care. If a breach has occurred, the defendant is said to have been negligent. 

2. Foreseeability of harm is a question of breach: An actor can only be negligent if his conduct created a foreseeable risk of harm and the actor recognized, or a reasonable person would have recognized, that risk. 

a. Unforseeability of harm leads to a finding of no negligence. If a reasonable person in the same or similar circumstances as the defendant would not foresee danger or harm as resulting from their actions, there is no negligence. 

b. As related to the breach element, foreseeability of harm is ultimately a jury question. Restatement (Third). Some courts, however, will hold that foreseeability should be determined as part of the duty analysis (as a matter of law). 
3. Judge/jury assessment of breach. Some courts will set a specific standard of care in the duty analysis as a matter of law that relates to the facts of the case (e.g., did the defendant have a duty to do _____) as opposed to using the RPP/SSC standard of care and leaving it up to the jury to decide whether the defendant fell below that standard. This approach arguably usurps the jury’s proper role in assessing breach and some vigilant higher courts will reverse lower court decisions that have taken this “specific duty” approach, as in the Limones case.

4. Meaning of “foreseeable” and its connection to likelihood of harm – the term “foreseeable” is often used by courts as shorthand for a slightly more nuanced concept than just the plain English definition of the word. When courts describe harm as foreseeable, they usually mean that the harm wasn’t only literally foreseeable but also too likely to occur to justify acting in the way defendant acted without taking additional safety precautions. “Unforeseeable” likewise has to do with the actual risk of harm, meaning that the risk or likelihood of harm was so low or improbable that a reasonable person wouldn’t take any precautions to avoid it. 

5. Feasibility and availability of safer alternative conduct – A key question under breach is whether the defendant could have engaged in safer alternative conduct. The greater the feasibility and availability of that safer alternative conduct, the more likely the defendant was negligent.  

a. If there was safer alternative conduct available, a court will generally want to know what that conduct was and the costs of taking it. 

6. Expecting plaintiffs to care for themselves. Depending on the circumstances, it may be reasonable to expect another person to take safety precautions for herself such that failing to take additional action to protect the plaintiff would not be negligent. This may be particularly the case when the plaintiff is engaging in behavior the risks of which are patently obvious, such as climbing on a roof, to the extent that it would be reasonable to expect that the individual taking part in such an activity would look out for his or her safety. 

7. Expecting care by third persons. In some cases, a reasonable person may not breach a duty when the person reasonably relies on another to protect the plaintiff, such as when a child is under the supervision of his parent.

8. Social utility of conduct. When a defendant’s conduct is useful to society, it may not be negligent even when some harms are foreseeable. For example, in a case where a horse-riding plaintiff was thrown from his horse due to the loud operation of a nearby garbage truck, the waste management company was found not negligent as a matter of law due to the social utility of garbage collection and since the plaintiff did not allege any acts other than what is routine for that socially useful behavior (i.e., driving a garbage truck). 

9. Risk/utility formula. In Carroll Towing, Judge Learned Hand advanced a formula used to determine negligence: liability depends on whether B<PL, where B is the burden of taking adequate precautious, L is the cost or extremity of the injury and P is its probability. 

a. Tends to be more useful when L is readily quantifiable, such as when the property damage is risked, rather than life and limb.

10. ASSESSING RESPONSIBILITY WHEN THERE ARE MULTIPLE TORTFEASORS
a. Joint and several liability vs. several liability
i. Joint and several - When there are multiple negligent actors, there is a jurisdictional split as to how a plaintiff can collect her compensation. In states recognizing joint and several liability, the plaintiff can collect the entire judgment from either tortfeasor, regardless of their proportionate share of fault. That tortfeasor can then seek contribution from the remaining tortfeasor for the share they owed, based on the jury’s allocation of fault. 

ii. Several – In states that recognize several liability only, a judgment can be enforced on an individual defendant only to the extent they are proportionately at fault. This can create issues for the plaintiff’s interest in being compensated when an individual defendant is particularly at fault, but also insolvent. 

iii. Non-parties – some jdx will allocate fault to persons or entities not party to the suit.

11. Slip and fall:
a. Typical theories showing breach:


i. (a) the defendant created and failed to take reasonable actions to abate the hazard, as where a waiter spills sauce on the floor; 
ii. (b) the defendant did not directly create the condition but discovered or should have discovered a condition created by others (often called “constructive notice”) and failed to take reasonable steps to prevent injury from that condition; [length of time spill was present is relevant here] 
iii. or (c) the defendant’s mode or method of business operations made it foreseeable that others would create a dangerous condition, and the defendant failed to take reasonable measures to discover and remove it, as where a grocery’s bean bin is constructed so that customers will regularly cause loose beans to fall on the floor, or where customers help themselves at a drink station
b. Problems of proof for the plaintiff often arise in these cases. Some courts take a flexible approach that allows for all the circumstances to weigh on the issue of negligence; other courts have shifted the burden of proof onto the store owner to exculpate itself once the plaintiff has shown they had slipped and fell on a substance in the store.
12. Showing breach by referring to private standards of care (employee manuals, etc.)
a. Some courts have explicitly held that a business’s internal safety rules, regulations, or guidelines, should not be given legal force to the extent that violation of such a rule would amount to a breach of duty. Ordinary, reasonable care should be used instead of the company’s rulebook standards. 
b. Some courts may be cautious to even admit such evidence, lest the jurors confuse the standards set in the rulebook for the proper measure of reasonable or ordinary care.
c. The Third Restatement provides that this type of evidence might be admissible with regard to assessing the foreseeability of the risk, the practicability of alternative safety precautions, or the plaintiff’s reliance on a particular level of care. However, such evidence will not “set a higher standard of care” for the actor. The RPP/SSC metric is still used.

13. Showing breach with customary standards of care 

a. Evidence that a defendant violated a customary safety precaution is usually sufficient to get the plaintiff to a jury. The Third Restatement takes the position that evidence of a risk-increasing departure from a community’s safety standard is evidence of negligence but does not require a finding of negligence.  Some courts remain cautious about submitting evidence of custom, worrying that the jury will treat it as a standard of care.

b. Judges generally disfavor evidence used to show that a particular statute or ordinance is customarily violated, e.g., common practice of jaywalking on a particular street corner.

c. Evidence of a safety custom may show that the harm was foreseeable (recognizably risky activity), that the defendant knew or should have known of the risk, that the risk was “unreasonable” w/o use of the customary precaution, or at least that it was unreasonable in the opinion of the community in general.

d. To be relevant to a finding of negligence, it should be shown that the relevant custom arose from “safety considerations” as opposed to aesthetics, convenience, or otherwise.

e. The modern view on compliance with custom is that such evidence may tend to show that the actor is not negligent, but it does not preclude a finding of negligence. Quoting Learned Hand in The TJ Hooper: “Courts must in the end say what is required; there are precautions so imperative that even their universal disregard will not excuse their omission.”

14. Compliance with a statute is not dispositive on the issue of negligence. It provides some evidence of reasonable care but is not conclusive. Statutes set the minimum standard of care, not the maximum or even “reasonable” care for every situation. Most courts agree that compliance with a statute is not a defense. Some courts, as with custom, are cautious of admitting evidence as to the defendant’s statutory compliance, lest the jury treat the statute as the standard of care.

15. RES IPSA LOQUITOR “the accident speaks for itself” is a traditional doctrine used when the plaintiff can’t identify what the defendant did. It is designed for when a plaintiff cannot know what happened, not the kind of case where a plaintiff could uncover what happened with adequate methods of discovery. It is relied upon when no other argument works. If proven, duty, breach, and causation are inferred.

a. Traditional elements:
i. Injury-causing event is of a type that does not ordinarily happen without negligence.

ii. The instrumentality (i.e., the thing that caused the injury) was under the defendant’s “exclusive control”; and

iii. The event was not caused by, or contributed to, by any act or neglect of the injured person.

b. Restatement 2nd requirements:
i. Injury-causing event is of a type that does not ordinarily happen without negligence (same as Trad. Test).

ii. Other responsible causes, including plaintiff’s conduct and the conduct of third persons, are “sufficiently eliminated” by the plaintiff.

1. i.e., it’s not an absolute that the defendant needs exclusive control.

iii. The negligence is within the scope of defendant’s duty to the plaintiff.

c. Restatement 3rd:
i. Negligence can be inferred when the accident-causing harm is a type that “ordinarily happens as a result of the negligence of a class of actors of which the defendant is the relevant member.”

d. Modern view on exclusive control:

i. Not a strict literal, requirement. It’s more of a reasonable inference that it was probably the defendant’s fault rather than the plaintiff’s or another’s.

1. Some courts will bar a RIL claim when the instrumentality is accessible to the public.

e. Modern view on plaintiff fault 
i. Some courts assume this part of the traditional test was a rule of traditional contributory negligence, where the plaintiff’s negligence was a complete bar to recovery. These courts see this portion of the doctrine as incompatible with the modern comparative fault regime and suggest it should be abolished or modified. 

f. Res ipsa creates a permissible inference of negligence. This does not mean that a jury necessarily has to find negligence, just that they are permitted to infer it.

g. Creating a rebuttable presumption. Some courts will hold that RIL shifts evidentiary burdens onto the defendant such that RIL creates a presumption of evidence that must be rebutted by the defendant. Whether or not this the case, a defendant can always attack a RIL argument by presenting contrary evidence.

iii. Actual harm (177-179) (hybrid law/fact)
1. To recovery on a theory of negligence, the plaintiff must prove she suffered a form of legally cognizable harm. 

2. Physical impairment to the human body or to property, real or personal, is considered cognizable harm. 

3. Traditionally, pure emotional or economic harm, without any physical injury to person or property, would not be considered legally cognizable, and the plaintiff would not be permitted to recover on a theory of negligence. Whether a specific type of harm is legally cognizable is a question of law for the court. Some jurisdictions recognize a cause of action for negligent infliction of emotional distress, but we didn’t study it in this course.

4. The actual measurement of damages, which may include past and future medical expenses, pain and suffering (including emotional harm), lost wages or earning capacity, and/or special expenses, is a question of fact for the jury to resolve.

5. Punitive damages, which usually depend on proof of the defendant’s particularly culpable state of mind, are generally not recoverable in a negligence action. 










iv. Factual cause (179-195) (Q of Fact)

1. When there is only one cause of a particular harm, the “but for” test for factual cause is used.
a. When assessing whether the defendant’s acts were a “but for” cause of the plaintiff’s injury, the factfinder must imagine a counterfactual alternative to the actual events. If the plaintiff would have been injured even if the defendant had acted non-negligently, then factual cause has not been established. Put another way, the plaintiff must show that her injury wouldn’t have occurred if the defendant didn’t act negligently. 
b. The hypothetical should be framed in a way that focuses on the actual occurrence of the negligent act, as opposed to the reasons the particular act was negligent.
2. When there are multiple causes of a single, indivisible harm, the “substantial factor” test is often used.
a. This test asks whether a defendant’s actions were a substantial factor in causing the plaintiff’s injury. 
b. Some courts will use the test broadly whenever there are multiple causes of the plaintiff’s injury.
c. Other courts limit its use to when there is more than one cause of the plaintiff’s injury, but only when each cause was sufficient to result in the harm. These courts may reason that the but-for test still works if an injury has more than one cause, so long as each cause is necessary, but not sufficient, to result in the injury.
d. Rather than using “substantial factor” language, the Third Restatement provides that if tortious conduct of one tortfeasor, A, fails the but-for test only because there is another set of conduct also sufficient to cause the harm, then A’s conduct is still a factual cause of that harm.
e. Alternative-cause cases. In these types of cases, multiple defendants are negligent but only one has actually caused the plaintiff harm. The issue is that it is impossible to determine which tortfeasor was the actual cause. The approach under Summers v. Tice is to hold the defendants joint and severally liable in such a situation and shift the burden of proof to the individual defendants to absolve themselves if they can. Many jdx have agreed with this approach, but not all. The jurisdictions that don’t agree would require the plaintiff to establish factual cause as to one or the other defendant, which could preclude her recovery.

v. Scope of liability (proximate cause) (205-240) (Question of Fact)

1. General rule for scope of liability/proximate cause; plaintiff must prove:

a. (1) The type of harm that occurred is a type that was reasonably foreseeable; and
b. (2) the plaintiff is in a class of persons foreseeably risked by the tortious conduct.
2. In other words, a defendant is not liable unless a reasonable person in the defendant’s circumstances should have foreseen that his conduct risked injuries of the same general type that occurred to a general class of persons, of which the plaintiff is a member. 
3. Foreseeability in scope of liability as opposed to breach. Some courts have articulated the difference between the foreseeability inquiry in scope of liability and in breach by stating that in breach we are concerned with the general question of whether the defendant’s conduct foreseeability risked some type of harm, whereas in scope of liability, we ask whether the defendant’s conduct risked the type of harm that the plaintiff actually suffered.
4. Older cases held that unforeseeable harms could still give rise to liability as long as the harm was sufficiently “direct,” i.e., as long as some intervening occurrence didn’t causally supersede the original tort.
5. Rescue doctrine: “Danger invites rescue” -- Cases generally agree that a rescuer can recover from a defendant whose negligence prompts the recue, if the rescuer had a reasonable belief that the victim was in peril. Some courts will hold that for purposes of application of the rescue doctrine, only those who have close proximity in time and distance to the party requiring assistance are within the class of potential rescuers.
a. Courts have also held that the rescue doctrine will not apply when the rescuer is merely attempting to rescue property.
6. Level of generality in describing the type of harm. Generally speaking, the precise manner of harm does not need to be foreseeable so long as the general type of harm is foreseeable. Still, the level of specificity or generality used to describe the type of harm risked can make a difference when proving this element. The Restatement (Third) leaves the matter up to the factfinder’s “judgment and common sense” which surely may be influenced by how each party’s counsel describes the scenario. 
7. Thin-skull rule. The fact that the harm a plaintiff suffers is much worse than anyone would have reasonably expected does not limit the defendant’s liability. “The defendant takes the plaintiff as he finds him.” Stated another way: a defendant may be liable for the full extent of a plaintiff’s harm, even where the extent of that harm was unforeseeable, where the other elements of a prima facie case are established.
a. The rule does not create liability for the pre-existing condition itself, but only for the aggravation of the pre-existing condition. 
b. Defendants still must be at fault in some way: the negligent act of the defendant must be one that would cause some harm to an ordinary person, or the defendant must have known or should have known of the plaintiff’s susceptibility. In other words, negligence or intentional fault must still be established.
8. Intervening persons or forces effect on scope of liability:

a. Intervening criminal acts: 

i. A traditional view in some early courts, was that an intervening criminal act would always “supersede” the negligence of the first actor. Some courts still follow this approach as a matter of law.
ii. The modern view that most courts now hold is that criminal acts may be foreseeable, and if so within the scope of the risk created by the defendant. Many courts will focus on the foreseeability of the intervening criminal act itself as a question of fact.
iii. The “very duty” rule. Rest. 3rd: “When an actor is found liable precisely because of the failure to adopt adequate precaution against the risk of harm of another’s acts or omissions, or by an extraordinary force of nature, there is no scope-of-liability limitation on the actor’s liability. 
iv. Temporality. Some courts hold that the proximate cause analysis incorporates a “temporal dimension,” such that when an excessive amount of time passes between a negligent act and a related intervening act that causes harm, there may be no liability for the first act.
b. Suicide:

i. Most courts follow a traditional rule that an intentional suicide or suicide attempt is a superseding cause of the plaintiff’s harm, unforeseeable as a matter of law, that could free the defendant from liability for negligence.
1. There are two exceptions to the traditional rule:
a. Where the defendant’s tortious conduct induces a mental illness or an “uncontrollable impulse” in the plaintiff (or decedent) from which the suicide attempt (or suicide) results; or
b. Where there is a special a special relationship between the two parties, that presumes or includes knowledge by the defendant of the plaintiff’s risk of committing suicide
ii. Other courts take a case-by-case foreseeability approach, asking whether the defendant’s negligence created a foreseeable risk of suicide or a suicide attempt.
c. Intervening acts of negligence:

i. Courts often ask here whether the intervening act is a normal or foreseeable consequence of the situation created by the defendant’s negligence. Only when the intervening act is extraordinary under the circumstances, not foreseeable in the ordinary course of events, or independent of/far removed from the defendant’s conduct, will such an act “break the causal chain” between the defendant’s negligence and the plaintiff’s injury. The foreseeability of the intervening act is for the factfinder to resolve. 
ii. If the likelihood that another person may act in a particular way is one of the hazards which makes the original actor negligent, such an act will not preclude liability for the original actor. 
iii. Obviousness of the risk: some courts will find that when a negligent actor creates risks that would be obvious to another and another ignores those risks, negligently causing injury, the second actor’s acts are not reasonably foreseeable.
d. Termination of risk/reaching apparent safety:
i. Courts may hold that when a plaintiff reaches apparent safety, or when the risk created by the original actor has otherwise “terminated” in some respect, that any harm then suffered by the plaintiff may be independent of, or not proximately caused by, the original actor’s negligence. 
ii. As perhaps an exception, virtually all courts will hold that when a defendant causes harm to a person, that person will also be liable for any “enhanced harm” caused by the later negligent provision of medical aid or assistance. 
c. Defenses to Negligence – burden on defendant to raise and prove.

i. Fault of the Plaintiff – Contributory and Comparative Negligence (241-272)

1. General elements of contributory negligence:

a. Plaintiff owed a duty to himself;
b. His actions breached that duty;
c. And these actions were a factual and proximate cause of the plaintiff’s injury.
2. Traditional form of contributory negligence was a complete defense (Butterfield).

3.  “Comparative” systems: Rather than bar P entirely, jury fixes percentage of negligence or fault or responsibility (depending on jx) on both the plaintiff and the defendant. Percentages must add up to 100%.

a. “Pure”  Comparative fault: P’s recovery of damages is reduced by whatever percentage jury placed on P. e.g., Jury finds P was 65% at fault, D 35%. P can recover 35% of damages from D (meaning that P “bears” 65 % of his own loss).

b.  “Modified” comparative fault: Same as pure, EXCEPT that P is barred from all recovery if P’s percentage is either (1) greater than D’s, or (2) equal to D’s, depending on jurisdiction.  (majority rule)

4. Allocation of fault is a matter for the factfinder to resolve. Most courts on review will simply look to see if the allocation is “supported by credible evidence and bears a reasonable relationship to the respective elements of negligence proved at trial.” Other courts state specific factors to be assessed, including (1) whether the conduct was inadvertent, or involved an awareness of the danger; (2) how great a risk was created by the conduct; (3) the significance of what was sought by the conduct; (4) the actor’s capacities; and (5) any extenuating factors that might require the actor to proceed with haste.  

a. Some courts will conclude that if reasonable people would necessarily find contributory negligence or such a high degree of comparative fault is apparent on the part of the plaintiff that a motion for summary judgement or directed verdict for the defendant is appropriate.

5. The Restatement takes an approach of assigning shares of responsibility that considers:

a. The nature of the person’s risk-creating conduct, including any awareness or indifference with respect to the risks created by the conduct and any intent with respect to the harm created by the conduct; and

b. The strength of the causal connection between the person’s risk-creating conduct and the harm.

6. Mitigation of damages/avoidable consequences. Traditionally, plaintiffs could be barred from recovering any damages from harms they reasonably could have prevented according to the doctrine of avoidable consequences. The modern approach is to convert this analysis to that of comparative fault. 

7. Allocating full responsibility to the defendant in the interests of policy or justice
a. Bexiga principle: If it is reasonable to impose a duty on a defendant to protect plaintiffs from their own negligence, e.g., when a manufacturer produces heavy machinery for human use; then those individuals’ unprevented negligence, e.g., when they are injured b/c the machine didn’t have safety features, shouldn’t limit their recovery, i.e., contributory/comparative fault should not be assessed on public policy grounds.

i. Alternative theory—workers in these situations are not negligent in light of their working conditions.

b. When the defendant undertakes to protect the plaintiff: there can be no comparative negligence when the defendant’s duty of care includes preventing the self-abusive or self-destructive acts that caused the injury. 

c. P’s negligence that occasions medical treatment. Most jdx hold that a patient’s negligence that provides only the occasion for medical treatment may not be compared to that of a negligent physician; comparative fault should apply only when the fault took place concurrently with or after delivery of care and treatment. 

d. The plaintiff’s disability or vulnerability might be important in reducing comparative fault against him if:

i. The defendant knows of the plaintiff’s disability which prevents or inhibits the plaintiff’s care for himself; and

ii. The plaintiff’s risky conduct endangers only himself, not others.

e. Courts will hold that children have no duty to guard against sexual abuse by an adult, and thus cannot share a portion of the fault. 

f. Rights or entitlements. Some courts frame the comparative fault analysis based on the plaintiffs’ rights or entitlements. Courts may not permit a finding of comparative negligence if the plaintiff was engaged in behavior he was entitled to behave in or had a right to behave in. This might just be another way of stating that the plaintiff was not negligent at all, however.

8. Exceptions to the contributory negligence bar:

a. Rescue doctrine (revisted): Traditionally, courts would hold that someone rescuing another in imminent danger could not be charged with contributory negligence, unless the rescuer acted recklessly. 

i. After the advent of comparative fault, some courts leave the allocation of fault between the defendant and the rescuer-plaintiff to the jury. 

b. Last clear chance. When the defendant has the “last clear chance” to prevent the plaintiff’s injury( If the defendant discovered or should have discovered the plaintiff’s peril, and could reasonably have avoided it, the plaintiff’s earlier negligence would neither bar nor reduce the plaintiff’s recovery. 

i. A less generous version of this doctrine would apply only when the defendant actually did discover the plaintiff’s peril. 

ii. These doctrines would only apply if the plaintiff was truly helpless.
iii. In jurisdictions using a comparative fault system, the doctrine has largely been discarded as irrelevant, but the fact that the defendant had the last clear chance to aid the plaintiff might still be relevant in allocating fault. 

c. Defendant’s reckless or intentional misconduct. Under the old Butterfield rule, contributory negligence was not considered a defense to reckless or intentional misconduct. 
d. Unlawful acts doctrine (plaintiff’s illegal activity). Under the traditional contributory negligence regime, a plaintiff involved in an illegal act at the time of injury that contributed to the injury would be barred from recovery.

i. Jurisdictions that use the comparative fault approach are now split as to whether the unlawful acts doctrine should be retained as a complete bar or whether a plaintiff’s illegal acts should be merely considered when apportioning fault.
ii. Some courts hold that not all illegal activity will act as a bar—only “serious” crimes will suffice.
iii. Some statutes specifically bar recovery by plaintiffs who were engaged in particular forms of misconduct related to their claim, e.g., statutes may prohibit uninsured motorists from claiming personal injury damages from auto accidents.  


ii. Assumption of the Risk (273-292)

(1) Express (contractual) – pre-injury release of liability. Complete defense.


A person may expressly waive the right to sue another person for negligently causing an injury, in advance of the activity that causes the injury. This is essentially consent, manifested in words.


Such releases are generally enforceable, as long as (1) they are valid under contract law; and (2) they do not offend public policy. 


-- Pre-injury releases of ordinary negligence claims for adults in recreational activities are usually upheld, as long as the releases are conspicuous, clear, and unambiguous. 

--Contract law issues: pre-injury releases will not be upheld if they are unclear or unambiguous; exculpatory contracts must meet a higher standard of clarity than other agreements; waivers must be conspicuous. Courts must still determine whether the scope of the release covers the plaintiff’s particular injury.

--Statutes may limit ability of parties to limit liability by contract.

--Public policy grounds tend to be used somewhat flexibly here to invalidate limitation of liability clauses. 

--Tunkl factors for determining when an exculpatory clause may be held invalid (the more factors met, the more likely to be held invalid):


- The business is of a type generally thought suitable for public regulation.


- The party seeking exculpation is engaged in performing a service of great importance to the public, which is often a matter of public necessity for some members of the public.


- The party holds himself out as willing to perform this service for any member of the public who seeks it


- Unequal bargaining power, weighted toward the provider of the service


- Adhesion contract; no ability on the part of the purchaser to may additional reasonable fees to obtain protection against negligence


-- The person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller or his agents. 

· Limitations of liability that extend to intentional torts or recklessness are generally held invalid on public policy grounds.

· Majority of courts will hold that a parent’s pre-injury release of a child’s rights is invalid; but some courts will evaluate such waivers on a case-by-case basis.

(2) Implied 

JDX split:


(a) Traditional: D must prove: (1) P knew of, and understood, the risk, and (2) voluntarily encountered it. Complete bar. (minority)


(b) Classify implied A/R as either “primary” or “secondary”: 

“Primary” means that D owes no duty to P to protect P from the risk and is thus a complete bar to recovery.

-
No duty to protect from inherent risks in certain settings; main one is recreational settings. Other settings include claims that arise from inherent occupational hazards, particularly where the employee has been hired specifically to deal with a potentially dangerous situation. Courts determine which risks are inherent as a matter of law. Consider the Coomer case—hotdogs launched at crowd not an inherent risk of baseball. Also, in the sports context, a spectator may recover if the defendant has increased the inherent risks of watching the sport. The inherent risks discussion applies to sports participants as well as spectators and the inherent risks as they pertain to participants may be greater.


“Secondary” means that where D does owe a duty to protect P from the risk, P’s “assumption of the risk” is treated as contributory negligence (using whatever approach to contrib. negl. the state uses: complete bar, pure comparative, or modified comparative)



(c) Eliminate the defense entirely, as redundant with the advent of comparative fault. 


- Jurisdictions that abolish the implied assumption of the risk doctrine will resolve issues by (1) applying the comparative fault rules; (2) holding that the defendant had no duty of care, or (3) holding that the defendant did not breach a duty.”


iii. Statutes of Limitation and Repose (293-304)

1. Statutes of limitation require an action to be brought within a certain time from when the claim “accrues.” Claims attempted to be brought outside of the statute of limitations are barred.
2. Attorneys may be subject to malpractice for failing to file a meritorious suit or defense within the statutory timeframe.
3. The traditional rule for accrual of a claim is that the clock starts running from the date of injury or the date of alleged malpractice.

4. Some states have a special rule in medical malpractice cases that delay the start of the statute of limitations until the treatment for which the patient consulted the physician has concluded.
5. Under the more modern “discovery” rule, a statute of limitations will not begin to run until at least
a. All elements of the tort are present
b. The plaintiff discovers, or as a reasonable person should have discovered, that:
i. She is injured; and
ii. The defendant had a causal role, or there was enough chance the defendant was connected to the injury to require further investigation.
6. Some jurisdictions delay accrual until the plaintiff discovers, or should reasonably have discovered, evidence of the defendant’s potential negligence or fault. 
7. If reasonable people can differ, the question as to whether the plaintiff discovered or should have discovered sufficient facts to start the clock is a question for a jury to resolve.
8. Courts are split as to whether the identity of the defendant must be known or reasonably knowable before a claim accrues (remember, can sue a Doe defendant.)
9. Partial injury, latent potential. The discovery rule is not delayed simply because the plaintiff doesn’t know the full extent of her injury. This poses a SoL problem in cases where a plaintiff is exposed to some harm that may or may not worsen in the future. Plaintiffs are limited to the amount of harm they can presently prove and might be barred under the rules of res judicata from bringing another suit in the future regarding the same injury against the same defendant, if the injury should worsen in the future.
a. Some courts have resolved this issue in this special context by allowing a suit for present damages, but specifically allowing a second suit if additional damages develop from the original injury. 
b. Cases involving asymptomatic exposure have followed a similar approach to the above, under the theory that present damages can be recovered for either the fear of future harm or increased medical expenses in monitoring the exposure.
10. Tolling and grace periods:
a. Minors- SoL will be tolled on a child’s injury claim until the child has reached the age of majority, usually 18. SoL clock starts running then.

b. Unsound mind- Inability to manage his/her business affairs or estate or to comprehend his/her legal rights or liabilities, a question of fact, could toll a plaintiff’s claim.
c. Others—during class action certification, while plaintiff is in prison or military.
11. Equitable estoppel

a. Elements:
i. A delay in filing an action is induced by the defendant;
ii. The defendant misled the plaintiff;
iii. The plaintiff must have acted on the information in good faith to the extent that he failed to pursue his action in a timely manner.
b. If defendant prevented suit by physical force or threats, he might be estopped from pleading the SoL as a defense.
12. Fraudulent concealment:

a. If a defendant fraudulently conceals a cause of action from the plaintiff, the statute of limitations will be tolled. Elements:
i. Defendant knew of the alleged wrongful act and concealed it from the plaintiff, or had material information that he failed to disclose; and
ii. Plaintiff did not know, or could not have known through reasonable diligence, of the cause of action within the statutory period.
b. Most courts will require active rather than passive concealment unless the defendant is in a fiduciary relationship with the plaintiff.
13.  Equitable tolling:

a. Some courts will allow equitable tolling of the SoL where the plaintiff has diligently pursued her rights but some extraordinary circumstance prevents her from timely filing.
14. Statutes of repose set a temporal limit on the right to bring a civil action, based not on the date of injury or discovery of the claim, but rather on the date of the last culpable act or omission of the defendant.
a. They usually protect special groups such as product manufacturers, doctors, architects, engineers, and construction contractors.
b. Courts have mostly agreed that the discovery rule and equitable tolling do not have a role in limiting statutes of response, but there’s some disagreement toward the applicability of fraudulent concealment. 
c. Plaintiffs usually attack SoR’s on constitutionality grounds, with mixed results.

d. Limiting or Expanding Duty of Care According to Context or Relationship

i. Common Carriers and Host-Drivers (309-313)
1. Traditionally, a “common-carrier” owes a heightened standard of care to passengers, usually described as “the highest degree of care” or “the utmost care.”
a. A common carrier is one who undertakes to transports all persons indiscriminately and is in the business of carrying passengers.
i. The duty only extends to passengers; although even a person who hasn’t purchased a ticket yet may be a passenger if he intends to take passage within a reasonable time and is in a place, such as a boarding platform, that has been provided for passengers, at least with respect to injury from the carrier’s moving vehicles.
ii. In general, private or contract carriers are distinguished from common carriers because they reserve the right to reject any given passenger and transport individuals under specific contracts. School buses and ambulances have been held to be private carriers.
iii. Statutes will sometimes provide for who fits into the common carrier category, and some courts have taken a more expansive view of common carriers, including, for example, amusement park rides and elevators in the category.
b. Many courts now reject the traditional rule re: common carriers’ heightened duty in favor of the general RPP/SSC standard, stressing that the flexibility of the default standard accommodates a wide range of scenarios involving risk.
2. Guest-statutes are statutes that lower the standard of care a host-driver owes to his/her guest/passenger. These usually limit liability to “gross negligence,” or “willful or wanton” misconduct.
a. The statutes usually define a guest as someone being transported “without payment.” An individual’s status as a guest may be litigable if they pay part of the cost of travel or provide non-monetary assistance to the driver. Questions also arise when the guest is injured when entering or exiting the vehicle, for example. 
b. The majority of states which had guest statutes have now abolished them, either through the courts on constitutional, equal protection grounds or through legislative act.
ii. Landowners (314-335)

1. Traditionally, a landowner owes a different standard of care to individuals on his/her land depending on how they fall into one of three classifications:
a. Trespasser: A trespasser is any person who has no legal right to be on another’s land and enters the land without the landowner’s consent.
b. Invitee: Any person on the premises whose presence is (1) at least in part for the pecuniary benefit of the landowner (a “business invitee”) or (2) who is on premises held open to the general public (a “public invitee.”)
i. Some states have broadened the traditional definition of invitee to include social guests in one’s home, but ordinarily these would fall into the Licensee category.
c. Licensee: Someone on the land with the landowner’s permission, but with a limited license to be there. Can be a catch-all category for individuals that don’t fall into the Trespasser/Invitee categories.
2. Traditional duty/standard of care owed depending on classification:
a. Trespassers/licensees: Traditionally, landowners only owe a duty to refrain from intentional, wanton, or willful injury to trespassers and licensees.
i. Dual knowledge modification - This duty is modified, if the landowner discovers both the presence of the entrant and the fact that he is about to encounter a danger (has reason to know the entrant is in danger). Some courts here might say either that (a) a landowner who fails to act reasonably in face of the known danger (by attempting to warn the entrant, for example), is engaging in willful or wanton misconduct or (b) that the owner owes a duty of reasonable care to the entrant in that situation, which usually would entail warning the entrant of the danger.
ii. Some courts hold that landowners have a duty to warn trespassers of dangers if they know trespassers commonly enter the property.
iii. The Third Restatement provides that a possessor of land owes a “flagrant trespasser” only the duty not to act intentionally, willfully, or wantonly; but if a flagrant trespasser reasonably appears to be imperiled and helpless or unable to help themselves, the duty is of reasonable care. Landowners may enjoy a privilege in this context to expel the trespasser or defend his/her property with reasonable force.
iv. Courts in general tend to be unsympathetic toward “flagrant trespassers,” and might even find that ignoring imminent danger to one would not rise to the level of willful, wanton or reckless behavior.
v. Conditions vs. activities: The willful-wanton rule generally is addressed to conditions on the land, while landowners still hold a duty of reasonable care in carrying out “affirmative acts” on their property when they know a trespasser is present. Likewise, landowners are said to owe a duty of reasonable care to licensees in carrying out activities/active operations on the land. The distinction between conditions and activities may not always be so clear, however.
vi. Child trespassers: Special rule for children in their “tender years” – A landowner owes a duty of reasonable care to a trespassing child if a reasonable landowner would know or foresee that (1) there is a dangerous condition on his land, (2) children are likely to trespass on his land, and (3) because of their youth and inexperience, such children will face an unreasonable risk of serious injury. 
b. Invitees: Landowners and occupiers owe a duty of reasonable care to invitees, which can be specifically applied depending on the circumstances. 
3. Modifying traditional common-law duties:
a. Some court decisions have abolished the entrant-classifications and substitute the general duty of reasonable care. This has occurred in a minority of jurisdictions. In some of these states, the general duty of care also replaces the special child trespasser rule. 
i. Courts that have abolished the common-law distinctions, will sometimes still bear them in mind when assessing the reasonableness of the defendant’s conduct.
b. The current trend appears to be retaining the categories but extending the duty of reasonable care to both invitees and licensees, while maintaining the limited duty owed to trespassers.
c. The Third Restatement takes the position of owing the general duty to all, with the exception of “flagrant trespassers,” if they’re not discovered in immediate peril. 
d. California, which has abolished the distinctions, by statute limits the liability of landowners for injuries to trespassers who are injured during the course of or commission of certain serious felonies, such as murder, mayhem, burglary, rape, etc. 
4. Open and obvious dangerous conditions:

a. A condition is open and obvious when, objectively, both the condition and its risk are apparent to and would be recognized by a reasonable person, in the position of the visitor, using ordinary perception, intelligence and judgment. 
b. Traditionally, courts would hold that landowners were not liable even to invitees for injuries caused by open and obvious dangers. Some courts still hold that landowners owe no duty to protect any entrants from obvious dangers.
c. The Restatement Second provides that possessors of land may be liable for injuries sustained by entrants due to open and obvious dangers if the possessor should anticipate the harm despite such knowledge or obviousness. This question is whether the harm might still be foreseeable even though the dangerous condition is obvious.
d. The Restatement Third states that although risk is diminished when a danger is obvious or open, there are sometimes “residual risks” that persist despite the obviousness of the hazard, and landowners owe a duty of reasonable care viz a viz those risks.
e. Some states that recognize the relevance of foreseeability of harm will hold that a landowner may not owe a duty to warn the entrant of the hazard but may owe a duty to remedy the hazard. A savvy plaintiff would argue the latter was breached. 
5. Recreational-use statutes:
a. The gist of recreational use statutes, which most states have passed, is that landowners may retain special immunities as to non-paying “recreational users” on private land and waters.
b. Most statutes will limit liability to gross negligence or wanton and willful misconduct. Some will carve out an additional exception for non-paying, but expressly invited, entrants, such as the CA statute.
c. Most jurisdictions with such statutes hold that a landowner still has a duty of reasonable care to private guests.

d. Most recreational use statutes have withstood constitutional attack.

e. Some jdx interpret these statutes to protect against liability for conditions on the land, but not against liability for negligence as it pertains to activities on the land. 

6. Landlord’s duty to tenants:

a. Traditionally, leases were considered conveyances and lessors would not be liable to the lessee for injuries resulting from conditions on the land. They might be liable on a contract theory for failure to repair defects or on a tort theory for failing to repair latent defects the landlord knew about, or negligence in performing repairs.

b. Some courts have departed from the traditional view and hold that landlords have a duty to exercise ordinary care to the tenant or those on the premises. Some courts following a more modern approach may still hold that landlords may simply owe a duty to warn of certain obvious dangers, but not to remedy them.

c. The Restatement Third provides that lessors have a duty of reasonable care for:

i. The portions of the leased premises over which the lessor retains control
ii. Conduct of the lessor that creates risks to others
iii. Disclosure of certain dangerous conditions.
d. Some states abrograte the common law rules only for residential rather than commercial leases. 

e. Landlords will also have duties based on the implied warranty of habitability and various statutes that set standards or impose liability for specific defects, such as the use of lead-based paint. Other statutes require landlord to keep common areas in safe condition. These statutes may be given per se effect.

iii. Firefighter’s Rule (335-339)

1. The traditional firefighter’s rule holds that a citizen’s ordinary negligence that occasioned the presence of a public safety officer shall not give rise to liability in damages for the injuries sustained by the officer in the course of responding to her duty.
a. Independent and intervening negligent acts, however, that injure the safety officer on duty, are not insulated.
2. Most states still hold that a firefighter injured in fighting a fire has no claim against a negligent fire-setter, but other states have either abolished or otherwise modified the traditional rule. NY courts for example will bar claims against a police officer’s or firefighter’s employer or co-employee only.
3. In many states, the rule has been expanded to encompass police officers, EMTs, and/or lifeguards in addition to firefighters—publicly-employed professional risk-takers or public safety officers. It may also be applied even when the injury occurs outside of the defendant’s land or when the defendant is not a possessor of land.
4. Scope of risk. Some courts and statutes only bar recovery for a public safety officer from injuries from the negligently created risk that was the very reason for his or her presence on the scene. Other courts use a less narrow definition and will also bar recovery when the risk was inherent or reasonably foreseeable in the situation the rescuer had to deal with. 
5. Most courts hold that the firefighter’s rule does not foreclose suit against an intentional or willful wrongdoer.
a. In some jurisdictions, it does not foreclose suit for injuries arising from violation of a fire-safety statute or ordinance. 
6. Private rescuers are not barred from recovery under this rule; apply “Rescue Doctrine” instead.
e. Limiting Duty Based on Relationships or Their Absence

i. Duty to Protect from 3rd Persons (443-472)

1. As a general rule, there is NO DUTY to protect a plaintiff from an attack by a third person.
2. The exceptions are:

a. Where (a) D was in a “special relationship” with P and (b) the risk of harm to P from the third party’s conduct was reasonably foreseeable; or
b. Where (a) D was in a “special relationship” with TP (b) that made the risk of harm to P from TP’s conduct reasonably foreseeable.
3. The presence of a special relationship is usually determined by the court from the facts, rather than from a preconceived list. That said, the traditional relationships are (1) common carrier-passenger, innkeeper-guest, business invitor-invitee, and voluntary custodian-protectee.
a. The Third Restatement broadens the list to (1) employer-employee, (2) school-student, (3) landlord-tenant, and changes invitor/invitee to “a business or other possessor of land that holds its premises open to the public and those who are lawfully on the premises.”
4. A special relationship is necessary to find a duty, but not sufficient—the risk of harm to the plaintiff from the third party must be foreseeable.
5. If applicable, the duty applies whether the injury from the third party was an intentional/criminal act or a negligent one.
6. Landowner’s duty to protect entrants from third party attacks; different approaches for foreseeability:
a. The traditional, now outmoded view, was that a landlord only owed duty to protect patrons from the violent acts of third parties if she was aware of a specific, imminent harm about to befall them. 
b. Prior incidents test. Foreseeability is established by evidence of previous, similar crimes on or near the premises. Proximity may be relevant.
c. Totality of the circumstances test. Takes prior incidents into account, but also other factors, including the nature, condition, and location of the land, and other relevant factual circumstances bearing on foreseeability.
d. Balancing test. Foreseeability of harm and gravity of harm is “balanced” against the commensurate burden imposed on the business to protect against the harm. This test depends on which safety measures are identified as ones that would have protected the plaintiff, and the burden of those safety measures is balanced against the foreseeability of the harm they would protect against. This test tends to take prior incidents into accounts and is less plaintiff-friendly in general.
e. The Third Restatement criticizes the application of foreseeability in the duty analysis as an incursion on the proper role of jury as factfinder. 
7. Schools and abuse. Most authorities agree that if school officials know or should have known about abuse or harassment by teachers or coaches, they will have breached a duty of care owed to their students if they do not take any action w/r/t the abuse.
a. Teacher immunities. Teachers and administrators at federally-funded schools are immune under federal law from liability for “harm caused by an act or omission of the teacher on behalf of the school” – usually relating to supervision, care, or discipline of students. Some states have corollary statutes for public school teachers, but not all extend to administrators.
8. Landlords/tenants.
a. Some but not all courts hold that a landlord owes a duty of reasonable care to tenants with respect to common areas under the landlord’s control. 
b. With regard to the duty to protect tenants from criminal attacks by others, most courts hold that the landlord-tenant relationship alone doesn’t trigger such a duty; the duty is only triggered when special circumstances are present that makes the risk of harm foreseeable such as:
i. When the landlord has created, or is responsible for, a known defective condition on the premises that foreseeably enhances the risk of criminal attack. Phrased another way, the landlord owes a duty to keep the physical premises in such a condition so as not to increase the risk of third-party attacks on tenants; or
ii. When a landlord undertakes to provide security (duty of reasonable care triggered).
c. Where a lessor has control over a dangerous condition on the property, including the presence of a dangerous tenant or dog, the lessor may be held of a duty of reasonable care with regard to that condition. Breach of that duty may be shown if the landlord has not gotten rid of the condition and eliminated the risk of harm. 
d. Duty of custodians.

i. Most states impose a duty of reasonable care on custodians of dangerous individuals to prevent those individuals from harming members of the public. 
ii. A few states require that the custodian be aware of threats to a specific victim or a group of victims of which the victim is a member to impose a duty, but the majority do not.
iii. Mental hospitals and prisons are clearly custodial facilities; some other facilities such as half-way houses can be defined as custodial in this analysis when they have some form of legal control over the residents.
e. Duty to control spouse or family members? Some jx split; in some circumstances a court may hold that a special relationship exists that implies a duty of care as to foreseeable harms, others may hold there is no duty.
f. Duty to control children?

i. Parents are not vicariously liable for a child’s torts, merely on the basis of the parental relationship.
ii. Some states will not even recognize a cause of action for negligent supervision, although some will. 
iii. States that do allow negligent supervision causes of action will usually only impose liability if the parent fails to control some specific dangerous habit of a child of which the parent knows or should know in the exercise of reasonable care.
1. Some courts under this analysis will require the parents to know “some specificity of a present opportunity and need to restrain the child” to prevent imminently foreseeable harm, even when it’s known that the child has dangerous proclivities.
iv. Some courts reason that a duty shouldn’t be imposed because parents cannot control their children. This reasoning is probably more applicable when the child is older, such as in their late teens, or if the parent does not have custody over the child. 
g. Employer-employee.
i. Beyond the ordinary vicarious liability rules below, employers may be directly liable for negligently hiring or retaining a dangerous person who later harms the plaintiff. Liability often turns on whether the employer knew or should have known that the employee’s conduct would subject others to an unreasonable risk of harm. 
ii. Negligent supervision or training may also lead to liability. For example, the duty of reasonable care may require the employer to conduct an investigation of an employee where there have been complaints about him.
iii. Employers in general may owe a duty of reasonable care to protect others from intentional harm by employees, even when the employee is acting outside of the scope of employment. For the employer to be liable, the employee must be either on the employer’s premises or using the employer’s chattel. 
h. Therapist-patient:

i. The Tarasoff court held that once a therapist determines, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger. Determining breach requires a case-by-case analysis using the traditional standard of reasonable care under the circumstances.
1. The Restatement Third recognizes mental health provider-patient as a special relationship that gives rise to a duty of reasonable care to act for the protection of others. Most states agree that a duty should be imposed.
ii. Some courts deny the existence of such a duty or modify it by holding that a duty to warn may be created only if a promise is made to the victim; or only when the patient is the mental health professional’s “custody.”
i. Seller of alcohol---purchaser of alcohol:

i. Traditionally, courts would not hold vendors of alcohol liable for the torts of their vendees as a matter of law. They used proximate cause grounds, but as that is traditionally a question of fact, perhaps it’s more accurate to say that they did not find a duty on the part of the vendor to care for their customers. Some courts still reject liability even for selling alcohol to minors or intoxicated persons.
ii. Some courts have modified the rule to impose liability when a defendant negligently sells alcohol to a minor or a visibly/noticeably intoxicated person who, as a result of their intoxication, injures the plaintiff.
iii. Who does the duty run to? Some courts hold that the duty runs to the drinker as well as others, but most hold that an adult drinker is responsible for his own injuries.
iv. Liability of social hosts? Courts that impose liability on alcohol vendors will not necessarily impose the same kind of liability on social hosts that provide alcohol to guests, but some courts will allow such liability in special circumstances, such as when alcohol is furnished to minors, or when a heightened standard of evidence shows that the person served was visibly intoxicated.
1. California’s approach gives immunity to social hosts who give drinks away for free. Social hosts who sell drinks or charge a fee to enter a party, on the other hand, may be held liable. They may also lose their immunity if they provide drinks to an obviously intoxicated minor.
v. Some states have enacted statutes which create civil liability for alcohol vendors, with various specific requirements, while others have immunized alcohol providers from negligence entirely. The statutes that do create a private right of action may have that serve as the only remedy.
j. Negligent entrustment of a chattel:
i. Restatement elements:

1. Defendant entrusted a chattel

2. To an incompetent entrustee

3. With knowledge or reason to know of the entrustee’s incompetence

4. The entrustee’s incompetence caused the injury.

ii. Liability will not extend when a chattel is stolen (this is not entrusting).

iii. Typical kinds of chattels covered include cars, guns, cigarette lighters.

iv. In most states, a negligent entrustor may be liable both for injuries to third parties caused by the entrustee’s incompetence as well as injuries to the entrustee herself.

f. Vicarious Liability (529-546; 550-552) 

Most common type (and our focus):  Respondeat superior:


An employer is vicariously liable for the TORTS of EMPLOYEES


COMMITTED WITHIN THE SCOPE OF EMPLOYMENT

►Whether someone is an “employee” or an independent contractor is usually determined using a multi-part test; the most important factor is the employer’s right to control the details of the person’s work

►Whether a tort was committed “within the scope of employment” is determined in various ways, depending on the jurisdiction (or the court), and is a Q of fact for the jury.

Was the employee’s tort committed “within the scope of employment”?


-- Courts have used a number of different “tests” to frame this question; some of the major factors, which may overlap, are:

-- Was the employee’s conduct of the same general kind as authorized or expected by the employer?

-- Was the employee acting within authorized space and time limits?

-- Was the employee’s act motivated, at least in part, by a desire to serve the employer’s interests? (adopted by Restatement of Agency but rejected by some courts. Key or determinative in others.)

-- Did the employee’s act further the employer’s business in some way?

-- Was the employee’s act reasonably foreseeable in light of the employer’s business? 

-- Was the employee’s act a “well-known hazard” in the employer’s business?

-- Is there a sufficient “causal nexus” between the employee’s act and the employer’s business?

Other scope of employment notes:

· Vicarious liability may be found even when the employee disregards the employer’s instructions in committing the injurious act, as long as the act is within the scope of employment.

· Going and coming rule – An employee going to and coming from work is ordinarily considered outside of the scope of employment. Exceptions include:

· Where the employee is “on call,” as long as the particular tortious act was otherwise within the scope of employment

· Where the employer requires the employee to drive his or her personal vehicle to work so that the vehicle may be used for work-related tasks

· Where the employer instructs the employee to carry out some job-related errand during the commute, whether by specific directive or general policy

· Where the commute serves a “dual purpose” for both the employer and the employee.


· Purely personal acts for the comfort, convenience, and health and welfare of the employee may be within the scope of employment as long as the employee is either (a) combining his own business with that of the employer or (b) attending to both at substantially the same time. The Restatement Third of Agency provides that if such an act is seen as merely incidental to the employee’s work, it may be within the scope of employment.

· Frolic/Detour. Sometimes an employee may go to a place not associated with employment for a non-work-related purpose. If the departure is seen as a trivial departure from the job, or a “detour” to use the common parlance, acts carried out during the departure may be considered part of the scope of employment. If it is characterized instead as a “frolic” or “personal mission,” then acts during the frolic will be outside the scope of employment, and the employer will not be liable for harms caused by them.

· Returning from a frolic: “a frolic ends when an employee is once again performing assigned work and taking actions incidental to it,” or when an employee “has taken action consistent with once again resuming work.”


· Intentional torts by employees often do not give rise to vicarious liability, especially when courts look to whether the employee’s actions serve the employer’s interests as a key factor in the scope of employment analysis. An employer may still be liable here on a fault-based theory of their own negligence in hiring or supervision, or otherwise for breaching a duty to protect the plaintiff from harm by employees. However, if a motive to serve the employer’s interest is present within the intentional tort, the employee may be found to have been acting within the scope of their employment. 



- Employers of caregivers may have special rules of liability applied, where they may be liable to a resident for any intentional or negligent act or omission of agents or employees which injures the resident. 


Other notes

· Employers have a right to indemnity from the employee but usually don’t act on it since their liability insurance will cover both their acts and their employees acts.
· Subject to limited exceptions, a person who hires an independent contractor to perform work is not vicariously liable for the tort committed by the independent contractor.
· A number of factors are used to determine whether someone is an independent contract or a servant. The servant relationship is established when there is (1) selection and engagement of the servant (2) payment of compensation (3) power of dismissal and (4) power of control. Other factors include who supplies the tools, whether the work is part of the regular business of the employer, and the intent and beliefs of the parties. The most important factor for many courts is whether or not the employee has control over the manner and means of their employment. If the master has more control than the employee, that employee is probably a servant rather than an independent contractor.
· Just because a contract labels a worker as an independent contractor rather than a traditional employee or servant doesn’t mean that a court is required to find they are an independent contractor. Business cannot escape respondeat superior liability by use of such contracts when the facts indicate the worker is not an independent contractor.
· Employees who are ordinarily independent contractors may become servants if their employer exercises sufficient control. 
· Defendants may be liable notwithstanding the independent contractor rule if they knowingly hire an incompetent independent contractor. This may be more properly characterized as a type of fault-based, rather than vicarious, liability, however.
· An actor who hires an independent contractor for an activity the actor knows or should know poses a peculiar risk may be vicariously liable when the contractor’s negligence causes harm. The same may apply when a principal hires an independent contractor to use dangerous instrumentalities. This is called the “non-delegable duty rule” which essentially states that the principal cannot discharge a duty they would ordinarily owe just by hiring an independent contractor to carry out certain risky tasks.
an employer will escape vicarious liability by proving that the employee either did not commit a tort at all, or could not be held legally responsible for a tort
� Re: “person,” note that the RPP standard is flexible enough to apply to corporate defendants as well.





