Torts Outline

Note for writing exam—explain intent in an introduction (2 different definitions that will then apply to all later references.) 
Goals of Tort Law (double check) 

· Deterrence

· Compensation for injured persons
** Transferred Intent
· D intends to commit a Tort on A, but commits that same tort intent on B instead. 
· D intends to commit a tort on A, but commits a different tort on A instead. 
· Or the two situations can combine. 
Battery

· D Intends to make harmful or offensive contact
· Acting with purpose to achieve

· OR acting with knowledge the result is substantially certain (Garratt) 
· Contact (physical) 

· P is Harmed or offended

Single Intent- intend to make contact 

Dual intent- intend to make contact AND intend to be harmful/offensive

· Restatement—purposeful infliction of bodily harm—purposely causing harm by affirmative conduct or by failure to prevent harm if duty. 

Assault

1. D acts with intent to place P in reasonable apprehension of an imminent bodily contact that would be battery if completed. 
a. Typically words alone not enough

2. P is actually and reasonably placed in such apprehension* (aware of the threat of harmful or offensive touching) 
a. * which invades P’s “mental peace”

i. ($ is for invasion of mental peace) 
False Imprisonment 

1. D intends to confine P 

2. P is confined (confinement may be defined to include “w/o consent” 

3. P is either aware of the confinement or is physically harmed by the confinement

a. ($ is for invasion of mental right) 

· Improper arrest is police equivalent for false imprisonment
Elements of trespass to Land

1. P has ownership or possessory interest in the land

2. D intentionally invades, intrudes, or enters onto P’s land

i. Doesn’t matter if thinks they own it

b. Sometimes states add “w/o P’s consent” 

3. D’s entry interferes w/ P’s interest in exclusive possession of land. 

Elements of Conversion of Chattels

1. P owns the chattel (personal property) 

2. D intentionally exercises “substantial dominion” over the chattel

i. Doesn’t need to be conscious of wrong doing

b. Some states add “w/o P’s consent” 

3. D’s act interferes w/ P’s interest in exclusive possession of the chattel
Elements of Trespass to Chattels (short of conversion) 
1. P owns the chattel (personal property) 

2. D intentionally interferes with P’s use and enjoyment of the chattel

a. Some states add “w/o P’s consent” 

3. Resulting in harm to P’s interest in the physical condition, quality, or value of the chattel, or depriving P of the use of chattel for a substantial time. 

If intentional tort by an officer – § 1983 claim

Defenses

Self Defense
1. D must reasonably believe that force is needed to defend self

a. Provocation generally not enough

2. D must use objectively reasonable type and amount of force*
a. *Doctrine of Rough Equivalence

i. Retreat – usually not required to retreat; some states require if not at home
ii. Reasonable Deadly force—privilege to use deadly force extends only so far as reasonably necessary to prevent death or serious bodily harm 
iii. Assault or False imprisonment may be allowed even if the battery would not be privileged. 
Defense of Others

1. D must reasonably believe that force is needed to defend another 

a. In minority of states, the other must have actually have needed defending; thus a “reasonable mistake” is not privileged

2. D must use objectively reasonable type and amount of force

a. Doctrine of rough equivalence

Defense and Repossession of Property
1. D must reasonably believe that force is needed to defend or repossess property 
2. D must use objectively reasonable type and amount of force

a. Doctrine of rough equivalence

i. Recapture of chattels—fresh pursuit

ii. Repossession of land—jx split—some allow reas. force, some require repossession happens through courts 

Shopkeeper’s Privilege to Detain: 
1. D must reasonably believe that P has taken goods without paying (shoplifted)

a. In minority of states, P must have actually done so. 

2. Duration and manner of detention must have been objectively reasonable

a. In order to conduct a reasonable investigation
i. Merchant’s recapture—ok if done immediately or in fresh pursuit using a reasonable amount of force. 

Discipline
1. D must reasonably believe that force is needed to discipline

2. D must use objectively reasonable type and amount of force.
a. Doctrine of rough equivalence. 

Consent 

· Actual Consent –a subjective willingness for act to occur

· Apparent Consent- conduct, including words, that are reasonably understood by another as a reflection of consent 

· Either is effective to relieve actor of responsibility 

· Termination of consent- consent can be revoked at any time. 
· Presumed Consent

1. Actor is justified in engaging in conduct

2. Actor has no reason to believe the person would not have actually consented to the conduct if the actor had requested the person’s permission
· Scope
· Even if consent, D may still be liable if acts not consented to occur or touching goes beyond consent
· D is not liable for intentional tort so long as acts are those consented to, even if harmful consequences result
· Consent extends to conduct that is not substantially different in nature from conduct allowed 

· Factors to consider in consent: 

· Power imbalance
· Consent induced by fraud or misrepresentation is not valid

· If given on basis of mistake, and D was or should have been aware that P was mistaken

· If tortfeasor knows person is not able to fully consent (drugged or drunk) then cannot claim consent 


· Minors - Often thought to lack capacity to consent

· can consent to age appropriate touching

· Doctor treating patient w/o or in excess of consent is a battery 
· Excess= substantially different 

· Does not apply in emergencies

· Adult family member or guardian may have power to consent to medical treatment on behalf of a minor or incapacitated person 

Negligence 
Elements: 

1. Duty

2. Breach of duty 

3. Actual Harm

4. Factual Cause 

5. Scope of Liability 

1. Duty-- Q of law

a. Does duty exist? 

i. Almost always yes; where a person acts and creates a risk of harm, a duty exists

b. What is the standard of care? 

i. “general” or “default” standard of care: the reasonable or prudent person under the same or similar circumstances (RPP/SSC) 
1. Phys charac. Considered but not mental char.
a. Physically impaired people are held to RPP/SSC of someone w/ same disability 

2. Circumstances considered (emergency or special training) but standard of care does not change

ii. Child Standard of Care—Reasonable and prudent Child of same age, intelligence, and experience 
1. Child standard does not apply if child was engaging in “inherently dangerous” or “adult” activities at time of tort. (motorized vehicles) 
a. If so, child is held to general or default standard 

i. 14+ presumed capable of negligence, 7-14 presumed incapable, below 7 are incapable as a matter of law 

1. Restatement 5 and Under 

2. Breach of Duty – Q of Fact
a. Conduct that falls below the standard of care b/c it is unreasonably risky
i. Would RPP/SSC have engaged in safer, alternative conduct. 

ii. Was the harm foreseeable? 

1. If harm not foreseeable, defendant is not negligent. 

Torts 2nd Semester Outline

Prima Facie Negligence Case 

1. Duty – Q of Law

2. Breach of Duty (Conduct that falls below SoC) – Q of Fact

3. Actual Harm – Q of Law 

a. damages—Q of fact

4. Factual Cause  (Q of Fact) 

5. Scope of Liability (Q of Fact) 

3. Duty-- Q of law

a. Does duty exist? 

i. Almost always yes; where a person acts and creates a risk of harm, a duty exists

b. What is the standard of care? 

i. “general” or “default” standard of care: the reasonable or prudent person under the same or similar circumstances (RPP/SSC) 

1. Phys charac. Considered but not mental char.

a. Physically impaired people are held to RPP/SSC of someone w/ same disability 

2. Circumstances considered (emergency or special training) but standard of care does not change

ii. Child Standard of Care—Reasonable and prudent Child of same age, intelligence, and experience 

1. Child standard does not apply if child was engaging in “inherently dangerous” or “adult” activities at time of tort. (motorized vehicles) 

a. If so, child is held to general or default standard 

i. 14+ presumed capable of negligence, 7-14 presumed incapable, below 7 are incapable as a matter of law 

1. Restatement 5 and Under 

Negligence Per Se (duty/breach) 
· maj jx – hold statute sets standard of care 

· min jx—just used as evidence of negligence 

· looking for: statute, regulation, or ordinance (can still state negligence claim on CL principles if does not apply) 

· statute must not provide civil liability/private right of action to apply. If it does, then court must simply apply it. 


· To replace a CL duty of care w/ duty of care from statute must meet: 

(1) statute/regulation must clearly define a standard of care 

(2) must have been intended to prevent type of harm that D’s act or omission caused 

(3) P must be a member of the class of persons the statute/regulation was designed to protect; and 

a. many courts have held if statute does not create duty to identifiable class, then it cannot be given per se effect

· then apply remainder of PF neg case

· Exceptions to violation of statute 

· violation reasonable in light of childhood, phys disability, or phys incapacitation 

· actor exercises reasonable care in attempting to comply 

· actor neither knows nor should know of factual circs that make the statue applicable 

· don’t know that your break lights are out 

· actor’s violation is due to confusing way the reqs are presented to the public 

· actor’s compliance would involve greater risk of physical harm to actor or others than non-compliance. 

· children in negligence per se

· violation of statute may be used as evidence of minor’s negligence, but does not constitute negligence per se. 


· Non-excuses: 

· disagreeing with statute 

· ignorance of law 

· proving people customarily violate statutory provisions. 

4. Breach of Duty – Q of Fact – Conduct that falls below the standard of care b/c it is unreasonably risky --- key Q: would our RPP (or child) have engaged in safer, alternative conduct? 

a. was there alternative, safer conduct D could’ve and should’ve engaged in. 
Unstructured considerations: 

· obviousness of danger 

· expecting P to care for himself 

· expecting care by 3rd persons 

Hand’s Risk Utility Formula: Conduct falls below the reas standard of care when: B < P x L

(1) the probability of the event (P)

(2) the gravity of the resulting injury, if event happens (L) 

(3) the burden of adequate precautions (B) 

Restatement: Factors considered in determining negligent 

(1) foreseeable likelihood that conduct will result in harm? 

a. if not foreseeable, not at fault

(2) foreseeable severity of harm

(3) burden of precautions to eliminate or reduce harm

· if D’s conduct has social utility or value, then it may not be deemed negligent when operating in a normal manner

A. Assessing Responsibility when multiple people are negligent 

· comparative fault 
Liability of more than one party 

Jury decides liability of each D and plaintiff’s damages 

· Determines whether defense is established 

· Allocates responsibilities accordingly 
· Several liability – D only pays fair share of responsibility 

· Joint and several liability – P gets full amount

Proving Conduct 

· ask: could a RP listen to the proof and state exactly how D should have altered conduct to make it safer?

· credibility of witnesses is typically a jury Q. 

· circumstantial evidence—using one fact to infer another fact 

Evaluating through notice and opportunity to cure

· Can show negligence by showing 

· D created hazard and failed to take reasonable actions to abate it

· D discovered or should have discovered condition, and failed to take reas steps to prevent injury from condition

· show that it has been there for a long time 

· D method of business operations made it foreseeable others would create a dangerous condition—and D then failed to take reas measures to discover and remove 

Private Standard/Custom

· Private Standards 

· not given force of law  

· may not be used for some situations b/c standards may relate to other things than standard of care 

· Restatement—flexible as to use

· but cannot be used to hold D to higher standard of care


· Custom (sword or shield) 

· typically admissible evidence but is not determinative 

· B/c what is customary might still be negligent 


· Custom might prove 

· foreseeability (risk) 

· D knew or should have known risk

· risk was unreasonable w/o precaution 

Statute Compliance—Mere compliance w/ a statute is not determinative of due care (there could still be negligence) 

Res Ipsa Loquitur – where D’s negligence is unknown/unknowable, but is only explanation 
Traditional Requirements: 

(1) injury-causing event is of a type that does not ordinarily happen w/o negligence 

(2) instrumentality that caused injury was under D’s exclusive control and 

(3) event was not caused by, or contributed to, by any act or neglect of the injured person. 

2nd Restatement 

(1) injury causing event is of a type that does not ordinarily happen w/o negligence (same as traditional) 

(2) other responsible causes, including P’s conduct and the conduct of 3rd persons are sufficiently eliminated by the P 

(3) Negligence is w/in the scope of D’s duty to P. 

3rd Restatement 

Negligence may be inferred when injury-causing event is a type that ordinarily happens because of the negligence of the class of actors of which D is a relevant member. 

P needs to conduct a sufficient investigation into the matter first

Some courts hold res ipsa is inapplicable to “ordinary accidents” that often occur w/o neg

Specific Evidence 

· Traditional rule- P is not permitted to rely on res ipsa and also produce specific evidence of D’s negligence 

· Modern approach—allows P to put on proof of D’s particular negligent conduct while relying on res ipsa in the alternative 

· as long as the specific evidence does not provide a “complete explanation” of the accident

· runaway elevators and private aircrafts are often Res Ipsa cases


· Even if control was not exclusive, D may still be liable where D is more likely responsible for the incident than someone else

· Some courts bar a claim where the instrumentality is accessible to the public and numerous people may have interfered with it. 

· Ps fault can blend with D’s breach—where if death could have occurred without D’s negligence, res ipsa may not apply. 

· some courts who do not apply negligence per se, will allow the statue to presented as some evidence of negligence even though it does not set the standard of care. 
5. Actual Harm – P must show they suffered a legal cognizable harm. 

· type of harm legally cognizable? (Q of law)

· Physical harm can mean: the physical impairment of the body, or of real property, or tangible personal property. 
· measurement of damages is a Q of fact


6. Factual Cause (Q of Fact) – have to prove the harm was in fact caused by the defendant. 

· Where only one cause of particular harm; “but for” test is used 

· But-For Cause—what would have happened without D’s negligence? 

· P must prove that her harm would not have occurred had the D not acted negligently.

· Where multiple causes of a single indivisible harm: “substantial factor” test often used. 

· Substantial Factor Test—where tortious acts of two or more wrongdoers join to produce indivisible injury, all of the wrongdoers will be held jointly and severally liable for entire damages. 

· if negligent conduct is only a “trivial contribution” then not considered

· Restatement View—when P sues multiple tortfeasors and proves they engaged in conduct exposing P to harm, and only one’s conduct caused harm but P cannot prove which one, the burden of proof shifts to Ds
· The more people added, the more that might be held liable despite not causing the harm.

· Might be more just to let one person go, than hold 6 innocent people liable. 

· what is identified as the breach of conduct is crucial to factual cause framing and analysis. 
· don’t allege a negligent act that doesn’t connect to other elements. 
Multiple Causes and Apportionment 

Two persons causing separate or divisible injuries—each liable for harms they individ. caused 

· two persons causing single indivisible injury—fault apportionment


· conduct not a but-for cause of all injury –

· first tortfeasor is cause of initial and secondary harm 

· negligence of second tortfeasor is a but-for cause of the added harm. 

· Aggravating a preexisting injury, ideally only liable for aggravation. 

· Joint and Several liability v. Several liability 

· respondeat superior liability—liability even if D’s negligent or illegal conduct was not a but-for cause of the harm
· Company responsible for driver 

· Conspirators liable together even if only one causes harm 

· partners may be liable for others act in some circumstances 

Approach: Where multiple Ds causing indivisible harm: 

· Do But-For Test

· If neither is found liable, but that’s not right 

· then lean on “substantial factor” or restatement approach. 

7. Scope of Liability (Prox Cause) – Q of Fact 

· P must prove: (1) harm foreseeable, (2) P in foreseeable class

(1) the type of harm that occurred is a type that was reasonably foreseeable, and 

a. the precise manner of harm need not be foreseeable if the general type of harm is foreseeable (Hughes) 

i. all about the generality with which harm is described. 


b. Extent of harm need not be foreseeable (Thin-skull rule)—D takes P as he finds him

i. if D’s act must still be one that would cause some harm to an ordinary person, or 

ii. D must have been at fault b/c he knew or should have known of P’s susceptible condition. 


c. Intentional/Criminal/Negligent Intervening cause

i. Modern Approach: where intervening act of a second tortfeasor is w/in the scope of foreseeable risks created by the first tortfeasor, intervening act does not “supersede” first tortfeasor’s liability. 

1. (were 2nd tortfeasor’s acts reasonably foreseeable?) 

a. Consider if D’s negligence placed P in a position of danger

b. Consider whether risk of D’s act terminated – did P reach position of apparent safety. 

c. D liable for enhanced harm by negligent aid or medical treatment

ii. traditional rule that criminal/intentional acts are superseding cause 

a. suicide- trad’l rule is a superseding cause 

i. unless: D’s conduct induces mental illness or uncontrollable illness; and where special relationship btwn parties including D’s knowledge of P’s risk of committing suicide. 

b. minority—foreseeability approach based on negligence


(2) that P is in a class of persons foreseeably risked by the tortious conduct. 


a. Rescue Doctrine—a rescuer can recover from D whose negligence prompts rescue if rescuer had a reasonable belief that victim was in peril. 


b. Violation of Statute and “Proximate Cause” 

i. Negligence Per Se rule 


c. JX Split—difference in Jxs

i. duty to everyone vs. duty only to foreseeable Ps

Defenses to the Negligence Claim Outline

· Contributory Negligence 

· complete bar-- traditional

· comparative 

· assumption of risk 

· express 

· implied 

· SOLs

Contributory Negligence--  Run through Prima Facie negligence case against P to himself:

1. Traditional Rule: If P is negligent leading to his own injury, P cannot recover. 

2. Comparative Systems

A) Pure Comparative fault- P’s recovery of damages is reduced by whatever % jury placed on P

B) Modified Comparative – same as pure BUT P is barred from recovery if P’s % is either 

a. greater than D’s or 

b. Equal to D’s (depending on jx.) 


Apportioning Responsibility 

· Factors considered once legal responsibility established 

· nature of person’s risk creating conduct

· including awareness, indifference, and intent of harm 

· strength of causal connection between risk-creating conduct and harm

· factors only relevant to apportionment if causal connection between conduct and P’s injuries 

· mental-state factors can be relevant if they’re connected to risk-creating conduct which is connected to injury. 


· In some cases courts may disclaim P’s recovery altogether on superseding cause grounds

· Mitigation of damages rule—P minimize damages by reasonable efforts and expenses 

· Restatement—converts minimizing damages to comparative fault cases 

· absolute bar? (or just for extended injuries) [will depend on system]


Limits on Comp Fault in interest of Policy 

· P owes no duty to self

· Children have no duty to protect themselves from sexual abuse from teacher (Christensen) 

· D’s duty encompasses P’s negligence 

·  when D owes a duty to P to prevent harm from that very kind of negligence (Bexiga; hand crushed at factory) 

· especially applies in nonreciprocal risk situations (P only endangers self) 

· where D duty of care includes preventing self-destructive acts of P that caused injury. (caretaker of mentally ill) 

· Patients entitled to non-negligent medical treatment regardless of injury cause. 

· P’s disability or vulnerability might be especially important if: 

· (1) the D knows of the P’s disability which prevents or inhibits the Ps care for himself. 

· (2) P’s risky conduct endangers himself but not others

Exceptions to Contributory Negligence Bar (where D cannot asser CN) 
· Rescue Doctrine – on who sees person in imminent danger caused by another’s negligence cannot be charged w/ contributory negligence when attempting a rescue, unless they act recklessly. 

· not accepted by all jx

· Last Clear Chance—If D discovered or should have discovered P’s peril, and reasonably could have avoided it, P’s earlier negligence would neither bar not reduce P’s recovery. 

· Discovered Peril Doctrine—same rules but only if D actually did discover P’s peril 

· discarded in states w/ comparative fault systems 
P’s Illegal Activity

· Jx split; some hold illegal activity as a complete bar 

· some allow the illegal conduct to be factored in under comparative negligence.

Comparative responsibility—allows for comparative fault defense in intentional tort claims (Restatement approach) 

comparative negligence – negligence to negligence comparisons 

comparative fault—can compare any form of fault

Assumption of Risk 

(1) Express (“Contractual”) – pre-injury release of liability 

a. person may expressly waive the right to sue another person for negligence causing an injury in advance of the activity that causes injury. 

i. essentially consent in words 

b. such releases generally enforceable as long as: 

i. valid under contract law 

ii. they do not offend public policy 


iii. not enforceable where: 

1. essential service 

2. P is completely dependent on D (bargaining power) 

3. adhesion contract with no option to pay to protect against negligence

4. most courts hold a parents pre-injur release of child’s rights is invalid. 

a. minority of jx determine on case-by-case basis


(2) Implied

a. traditional – D must prove: 

i. P knew of and understood the risk, and 

ii. voluntarily encountered it 

1. Complete bar to recovery 


b. “Primary or secondary” approach

i. Primary – D owes no duty to P to protect P rom the risk, and is thus a complete bar to recovery 

1. workers hired to handle a dangerous situation

a. recovery not barred if D’s actions unreasonably increase risks of injury beyond those inherent 

2. Claims arising from risks inherent in recreational activities 

a. if there’s a rule/penalty against it then its an inherent risk. 


ii. Secondary- where D does owe a duty to protect P from risk, P’s assumption of the risk is treated as contributory negligence 

1. using whatever approach to contribution state uses: complete bar, pure comparative, or modified comparative) 


c. Eliminate the defense entirely

Sports and inherent risks

· Could D remove such risks w/out materially altering the sport or spectators’ enjoyment of it. 

· Spectator may recover if D has increased inherent risks of watching the sport. 

· Participants: Impliedly assume risk of inherent dangers in sport. 

· some cts have adopted limited duty of care where participants owe only a duty to avoid intentionally/recklessly injuring each other. 

Statute of Limitations 
SoL- Bars even an otherwise-valid claim where the complaint is filed (or served) more than a certain time after the claim accrues. 

Claim may accrue when: 

(1) The wrongful act occurs; or 

(2) injury occurs

(3) P either discovers or RP should have discovered sufficient facts to bring cause of action. 

a. diff cts and statutes express “discovery” rule differently 

i. most often cts say fact of injury, ID of D, and D’s causal link to injury are key 

1. maj cts—duty to investigate once knowing certain facts

*don’t have to know full extent of injury to file a complaint. 

· Continuous treatment—medical malpractice—SOL does not begin until the treatment for which patient consulted the physician is concluded. 

· policy: allows pros to cure, don’t want them to destroy relationship while trying to cure

Latent Potential harm 

· where a current harm may become worse later—allow present damages and leave open possibility for second suit if substantially different kinds of damages occur. 

· Growing number of cases support allowing a second suit for damages if a different kind of injury occurs later, 

Exposure without symptoms 

· may still have injuries: medical monitoring, fear of harm. 

Tolling and Grace Periods - tolling (pausing) the SOL so the clock is not running 

may toll for: 

· minority – typically toll SoLs on child’s injury until reaching age of majority (18) 

· unsound mind – Q of fact; does not get toll if can manage daily affairs 

· Equitable estoppel elements 

(1) delay in filing action that is induced by the D 

(2) The D misled P 

(3) P must have acted on the information in good faith to the extent that he failed to pursue his action in a timely manner 

· Force or threat—If D prevents suit by physical force or threats, might be estopped from pleading the SoLs as a defense. 

· Fraudulent concealment -- a SoL will be tolled if D fraudulently conceals a cause of action from P

· tolling may last until P discovers or should have discovered the fraudulent concealment or the facts establishing the cause of action. 

· many cts require concealment be “active” (more than staying silent) 

· Equitable tolling

· court may decide to toll statute when litigant has pursued rights diligently but some extraordinary circumstance prevents a timely action 

· no misconduct of D involved. 

Statutes of Repose—puts an outer limit on the right to bring a civil action

· injury need not have occurred or be discovered 

· not subject to equitable tolling

Limiting/Expanding Duty of Care Outline

Common Carriers (taxi, bus, ferry) 
· Traditional rule—highest degree of care owed to passengers 

· Some jx—General standard of care under circumstances

Land-owner Duty 

Jx Splits – When entrant on land owned or occupied by D is injured by condition on land, duty owed by D LO to entrant may turn on classification and jx. 

· Key Q—what status does entrant have when injured? 

a. invitee—

i. business invitee— there for business benefit of landowner, or

ii. public invitee— on land open to general public. 

b. trespasser—no permission to be on land 

c. licensee—permitted on land with limited license

i. traditionally—social guests considered licensees

1. Traditional Rule—Duty of Reas Care (RPP/SSC) owed only to invitees; lesser duty (to not willfully or wantonly harm) is owed to trespassers and licensees. 

2. Modified traditional rule—duty of reasonable care owed to invitees and licensees; lesser duty owed to trespassers 

3. “California Rule” – duty of reas care is owed to all entrants on land. 

If lesser duty owed, RPP/SSC duty may still be owed to entrant if “dual knowledge” test is met: 

· LO knows or should know 

1. The entrant is present, or likely to be present; and 

2. there is a hidden hazard on the land entrant could encounter 

· where test met, LO often placed under duty to WARN entrant of hidden hazard in reas manner

· some jx say failure to warn breaches lesser duty b/c such failure is wanton behavior. 

analysis approach: 

· section apply? (suit against LO?) 

· Jx—entrant class? (evolution) 

· breach and other elements? 

· contributory neg/defenses
Child Trespassers
LO owes duty of reas care to a trespassing child, Where reas LO would know/foresee 

(1) there is a dangerous condition on land 

(2) children are likely to trespass on land 

(3) b/c of youth and inexperience, children will face an unreasonable risk of serious harm

· attractive nuisance doctrine – treat child trespassers as invitees b/c something about the land lures them in. 
· applies mainly to children of grade school age or younger; (rarely to teenagers)
Open and Obvious 

· If land possessor can foresee injury, but takes no responsible precautions to prevent injury, he can be held liable. 

· absentmindedness of P should factor in only on comparative fault 

· some jx hold No Duty Rule: LO owes no duty protect entrant from obvious dangers, b/c obvious danger does not create danger in the first place. 

· Recreational Use Statutes – don’t owe duty of RC to those they allow on land for free for recreational use (recreation may be broad) 

· LandLord’s duty to tenants 

· traditional rule: not responsible for conditions on land 

· Restatement—Duty of reas care for areas lessor controls, conduct creating risk, disclosure of dangerous conditions. 

· Firefighter’s Rule – firefighter/police officer should not be allowed to recover when injured as result of confronting known and accepted risks of their chosen profession. 

Duty to Protect From Third Persons
Suing for Negligent failure to protect from 3rd person

general Rule: There is NO DUTY to protect a P from an attack by a 3rd person. 

· exceptions 

(1) Where (a) D was in a special relationship w/ P and (b) risk of harm to P from TP’s conduct was reasonably foreseeable 

a. duty creating relationships 

i. common carrier- passenger 

ii. innkeeper-guest 

iii. landowners/occupants – invitees 

1. Los who hold land open to public, and lawful entrants 

iv. custodian- protectee 

v. employer- employee 

vi. school- student 

vii. landlord – tenant. 

b. Foreseeable Risk of harm approaches

i. specific harm rule – aware of specific imminent harm

ii. prior similar incidents test – whether there were previous crimes on the premises or nearby

iii. totality of circumstances test – number of factors, including existence of prior crimes, but that alone not determinative 

iv. Balancing test—weigh degree of foreseeability against significance of costs of duty

(2) Where (a) D was in a “special relationship” with TP (b) that made risk of harm to P from TP’s conduct reasonably foreseeable. 

a. Exception 2 relationships recognized

i. Where D has custody over person 

ii. Where D has legal control over TP

1. landlord/tenant

2. if parent, duty is limited

a. generally no duty b/c difficulty to control child’s behavior

i. may be duty for not controlling a specific dangerous habit, which parents knows or should know. 



3. D is employer of TP

a. may owe general duty to protect where employment facilitates employee causing harm

b. Negligent hiring or retention

c. Negligent supervision or training

iii. Where D is mental health professional and TP is D’s patient 

iv. Where D is a provider of alcohol to TP

1. traditional rule: no liability 

2. modern rule: commercial seller selling to visibly intoxicated person or to a minor owes a duty. 

a. some jx expand to social hosts

3. compare to negligent entrustment – duty not to entrust chattel to person whom they know or should know is likely to use it in a dangerous way. 

a. D entrusts chattel 

b. to an incompetent entrustee

c. w/ knowledge or reason to know of entrustee’s incompetence, and 

d. entrustee’s incompetence while using chattel caused injury. 


b. Foreseeability

i. specificity of threat determines foreseeability

Vicarious liability—employers could be held liable for torts of certain employees

· Employer vicariously liable for (1) torts of (2) employees (3) committed within the scope of employment. 

· whether someone is “employee” is determined using multi-part test; most important factor is employer’s right to control details of person’s work 

· independent contractors – person who hired not vicariously liable 

· if employer has control over the day-to-day operations, then probably a servant/employee. 

· liable if hire incompetent independent contractor. 

· can also be expressed as negligent hiring 

· can’t avoid a duty of RC for dangerous activities by hiring ind contractor

· Scope of employment (at the moment of the tort) is determined in various ways depending on jx (Q of fact for jury)

· major tests: 

· employee’s conduct of same general kind

· Employee acting within authorized space and time limits 

· Going and coming rule—employee going to and from work ordinarily considered outside scope of employment 

· exceptions: 

· employee “on call” 

· if vehicle must be driven to work for work-related tasks 

· if there is a job-related errand during commute 

· commute serves dual purpose for employer and employee

· work pays for travel time and expenses

· Frolic v. Detour

· employer not liable if a frolic—personal mission

· mentally leaving workplace 

· relates to time and space—longer and further away, the more likely it is to be a frolic

· Detour—trivial departure; employer may be liable

· drinking coffee, smoking cigs, etc. 

· slight deviation


· more intentional tort considerations: 
· E’s act motivated by a desire to serve employer’s interests? (rejected by some courts) 

· Employee’s act further employee’s business in some way 

· was employee’s act foreseeable in light of employer’s business 

· looking to connect tort to employees job for employer; is it foreseeable

· Was employee’s act a “well known hazard” in employer’s business 

· sufficient causal nexus between employee’s act and employees business

· just happening on work site not enough 


· **Where vicarious liability seems doubtful, Ps often allege employer is liable for negligent hiring, supervising, or retaining an employee. 

Analysis/Approach VL 

1) tort? 

2) an employee? 

3) w/in scope of employment? 

a. intentional torts— unusual but, 

i. purpose of employer (ex: bouncer) 

4) Alternative suit—negligent supervision, hiring, retention, training 

a. duty owed by special relationship 

b. breach

c. other PF neg elements

