· Intentional Torts
· Assault

· Intent to put individual in reasonable apprehension of

· Imminent bodily harm

· Battery

· Intentional offensive contact or non-consensual touch

· To body or object intimately connected to body

· False imprisonment

· Intentional act to willfully confine another w/in boundaries fixed by another

· Directly or indirectly results in confinement

· And P is conscious of confinement or harmed by it

· Intentional Infliction of Emotional Distress

· An intentional or reckless act that

· By extreme or outrageous conduct

· Causes

· Severe or emotional distress

· Defenses to Intentional Torts

· Constitution

· 1st Amendment: Public figure? Issue of public concern? Actual Malice?

· 14th Amendment:

· Limits excessive punitive damages that reflect

· Reprehensibility 

· Proportionate to actual damage &

· To other criminal and civil sanctions

· Consent

· Express?

· Implied?

· Limited when

· Consent not informed

· Consent not voluntary

· Beyond scope of consent

· Consent violates public policy

· Justification

· Self Defense

· Defense of property

· Necessity

· Private
· Public
· Negligence

· Duty

· Misfeasance or nonfeasance?

· Special relationship?

· Voluntary Assumption of Duty/Service?

· Negligent Representation of Physical Safety?

· Party in Charge of other w/ Dangerous Propensities?

· Social v commercial host

· Negligent Entrustment

· Property Owners

· Invitee

· Licensee

· Trespasser / Child trespasser

· Gov’t Actors

· Is decision at issue traditionally a govt function or does it arise out of private conduct

· Is decision discretionary or is it a ministerial duty

· Is duty owed to the public at large or has govt taken on specific obligation w/respect to an individual

· Govt assumed duty through promises or action

· Govt knew inaction would lead to harm

· There was direct contact b/t govt and individual

· P relied on govt action to his detriment

· Duty for Pure economic or emotional harm = no duty

· Historical exceptions

· NIED for “near misses”

· Negligent Act?

· Immediate fear of personal injury?

· Causes fright?

· Resulted in substantial bodily injury or sickness?

· NIED for bystander relatives/intimates

· Family relative/intimate dependent?

· Contemporaneous witness?

· Physically close to event?

· Death or substantial injury?

· NIED for special cases involving death

· Loss of Consortium

· Mishandling of dead bodies

· Wrongful death notice

· Misdiagnosis 

· Breach
· The Reasonable Person Std
· Exceptions:
· Common Carriers
· Children/Physically Disabled
· Adult Activities
· Risk Utility Analysis
· Custom
· Is custom applicable?
· Was it adopted to protect against alleged harm or for some unrelated reason?
· How persuasive is it to jury?
· Negligence Per Se
· Protects a particular class of people
· Protects a particular interest
· Protects against harm that results
· Protects against kind of hazard from which harm results
· Statutes/Regulations
· Excuses
· Child, disability, incapacity
· Reasonable care to comply
· Lack of knowledge or notice
· Compliance = > risk of harm
· Evidentiary Tests and Res Ipsa Loquitor
· Direct Evidence
· Circumstantial Evidence to support an inference
· Res Ipsa Loquitor = entitled to inference/presumption that D = neg
· Ordinarily will not occur in the absence of negligence
· Exclusive control of D
· Not caused by P
· Causation
· Factual (cause in fact)
· “But For” Causation
· Substantial Factor Test
· Scientific Causation
· General Causation?
· Specific Causation?
· Bradford Hill Guidelines to Rule In/Out Alt Explanations
· Is there a temporal relationship
· What is strength of association b/t exposure and disease
· Is there a relationship b/t does and response
· Replicated results
· Is the association consistent w/ existing knowledge
· Have alt explanations been considered
· For Multiple Ds
· Joint & Several Liability.
· 2+ actors act 
· In concert or concurrently to
· Produce a single injury
· Alternative Liability
· 2+ actors act negligently
· Who produce a single indistinguishable harm
· Even if only 1 D could be theoretically responsible for harm
· Market Share Liability
· Participate in same market
· Produce fungible product indistinguishable from others
· In proportion to their share of marketplace (local, state, or natl)
· Proximate
· Time, Space, Directness/indirectness, Foreseeable, Remoteness, Intervening causes
· Draw line
· Unforeseeable harm
· Unforeseeable (superseding) causes
· Unforeseeable P
· Damages
· Compensatory
· Single Judgement Rule
· Economic and Non-Economics
· Shock the conscious?
· Punitive
· More than mere tort? Ie willful, wanton, or malicious?
· Policy concerns for increasing or decreasing?
· Constitutional limits
· Reprehensibility 

· Proportionate to actual damage &

· To other criminal and civil sanctions
· Defenses to Negligence
· Comparative Negligence

· Did P’s breach of duty of care to herself cause the damages?

· Is the state a pure or modified comparative neg jdx?

· Pure

· Decrease award by P’s % at fault

· Modified

· P is no more than 50% at fault or barred

· Does joint and several liability require redistributing damages if a D is 

· Insolvent or 

· settles
· Express/Implied Assumption of Risk

· Express

· Clearly covers claim at issue
· Consistent with public policy 
· Implied

· Primary Assumption of Risk
· Secondary Assumption of Risk
· Preemption
· Express Preemption

· Text
· Purpose/history of statute
· Implied Conflict Preemption

· No text
· Impossible to comply with both state and fed law
· Implied Obstacle Preemption

· No text
· Possible to comply with both state and fed law
· But frustrates purposes and objectives of fed law
· Strict Liability
· Abnormally Dangerous Activities
· Abnormal

· Extent to which activity is not a common usage
· Inappropriateness of the activity
· Community value < danger
· Dangerous

· Existence of high degree of harm to person, land, or personal property
· Likelihood of great harm
· Inability to eliminate risk through reasonable care
· Mfg defect
· Maker or seller of product?
· Did product enter stream of commerce dangerously different from intended design?
· Did product cause damages?
· Design Defect
· Maker or seller of product?
· Did product enter stream of commerce inconsistent with consumer expectations?
· Or, if a technical defect, did product enter stream of commerce present unreasonably dangerous risks nothwithstanding
· Benefits from consumers of product
· Reasonable alternation designs that would have reduced harm
· Cost
· Product longevity
· Maintenance and repair
· Esthetics
· Range of consumer choice
· And any adverse impacts that design has on consumers or society at large?
· Failure to Warn (Information Defects)
· Was a warning necessary in light of know or reasonably knowable defects?
· Was the reach, scope and graphic characteristics of warning adequate in light of foreseeable uses?
· Is a warning required at all?
· Warn against latent dangers resulting
· From foreseeable uses of product
· Of which it knew or should have known
· Is the warning adequate?
· reach person likely to use product except children
· describes scope of the danger for people likely to be affected by use
· describes extent, seriousness and consequences of harm resulting from foreseeable misuse
· Graphic Power: physical aspects of the warning and means to convey warning are adequate
· When will “learned intermediaries” eliminate need for a direct warning to consumers?
· Defenses to Strict Liability
· Comparative Fault
· Except for claims that P failed to discover or guard against defect
· Assumption of Risk
· Implied = yes
· Express = cts are hesitant to allow Ds to avoid liability through waiver
· Substantial Alteration 
· Not liable unless
· Product is purposely manufactured to permit use w/o safety feature, or unless absent some substantial change, it would not function adequately for its purpose
· D failed to warn about foreseeable hazards of alteration
