PROPERTY OUTLINE – TRISOLINI 2020-2021 
Fundamental Concepts:
· Discovery/Conquest: Property and Power
· Right of Acquisition: Discovery gave title to the government by whose subjects, or by whose authority, it was made, against all other European governments, which title might be consummated by possession. Johnson v. M’Intosh.
· [bookmark: _Hlk522197392]Johnson v. M’Intosh Facts: Indian American sold the land to which they were inhabiting to someone else, when that title belonged to the government (right of occupancy). Rationale: Indians had a right of possession, however the claim of the government extends to the complete ultimate right/title, charge with this right of possession and to the exclusive power of acquiring that right (American Indians were only allowed to sell to the government). An absolute title to lands cannot exist, at the same time, in different persons, or in different governments.
· Principle of being first in time.	Comment by Ruvalcaba, Jacob: t in Locke’s labor theory which conceptualizes individual effort as combining with other materials 
to create property in the laborer

· Labor theory (John Locke): 
· Changing the land through your work, it is not part of your property. Once you take something out of nature and added your own labor, it should belong to you.
· Locke did not believe that the natives had a right to own the land because they had not used the amount of labor to perfect a property interest in the soil (and also because he was likely a racist). Johnson v. M’Intosh.
· Law of accession: Generally, if you took someone’s things and created a new thing, the person can seek compensation for the raw material you took.
· HYPO: In an action in trover  court held for p who had gathered piles of manure and hauled them with his cart. D argued the p had lost his rights when he left the heaps unattended overnight.  When someone finds worthless property and increases its valued by his labor, he does not lose his right if he leaves it a reasonable time to procure the means to take it away, when such means are necessary for its removal. 
· REAL PROPERTY v. PERSONAL PROPERTY
· Black Hills Institute v. United States SM – Facts: United States held this ranch land in trust for the sole use and benefit of Williams, an Indian. The fossil was excavated and purported to purchase from Williams the right to excavate for $5000. Rule of Law: An attempted sale of an interest in Indian trust land in violation of this requirement of requesting approval from the secretary is void and does not transfer title. Issue: The relevant inquiry is if the fossil was personal property or land before the excavation to determine the validity of the transaction. Holding: Fossil was land; ingredient, solid material of earth, and a component of Williams land despite it being a fossil for millions of years. Although now moveable property, it was part of land and the transaction is void. The fossil will go back to in trust for the benefit of Williams.
· Take away: Difference between real and personal property, concept of a trust, using concepts distinguish and analogize decisions in reference to other law.
· Common-Law Action:
· Trover: common-law action to recover the value of personal property that has been wrongfully disposed of by another person.
· The measure of the damages is the value of the plaintiff chattel or the value of the plaintiff interest
· Replevin: to get the goods back not damages
· Conversion: Conversion is the wrongful exercise of dominion over the personal property of another
· Intentionally done act, but not that the defendant knows property belongs to another and intends to disposes true owner
· In order to succeed in a conversion action, must first demonstrate title, possession, or a right to possession.
· For real property they are action for possession (ejectment), and action for damages (trespass).

Capture, Possession, and Interference: Ancient Rules with Current Relevance
· Rule of Capture: the first person to capture a natural resource [thing] owns that resource [thing]. A rule of capture helps in determining the ownership of natural resources like groundwater, oil and gas that is captured. (Old Rule –develops to modern law below)
· Pierson (Appellant) v. Post(Appealee) –– RULE OF CAPTURE. Facts: Post was hunting a fox with his hounds. During pursuit Pierson killed the fox and carried it off. Rule: Pursuit alone of a wild animal does not vest property rights in the pursuer. Mortal wounding with continued pursuit or otherwise depriving an animal of its natural liberty (e.g., by confining with nets and toils) is sufficient to gain title by capture.  Rationale: The pursuer manifests an unequivocal intention of appropriating the animal to his individual use, has deprived him of his natural liberty, and brought him within his certain control. However uncourteous or unkind the conduct of Pierson towards Post, in this instance, may have been, yet his act was productive of no injury or damage for which a legal remedy can be applied. Policy: The court considered the competing policies of wanting to encourage hunting vs. the desire to create a bright line (injuring the animal vs simply pursuing it).  Dissent/Policy –  Law is an instrument of social change, argued that the standard should be what provides the greatest encouragement to kill foxes. (If you hunt with a hound vs if you hunt with a beagle). Let the sportsman decide the case. Custom vs. old definitions. Assumptions about the implications of a different rule.
· The birds and rabbits were wild animals (ferae naturae), for which ownership is determined by the rules of capture.  In order to acquire title to wild animals by capture, a party must establish possession by showing (1) an intent to control or exclude others from it, and (2) physical control (or “occupancy”).
· Exceptions: Does not apply to domesticated or tame animals (domitae naturae), or (animus revertendi) –tamed animals with a habit of return.  Rules concerning domestic animals are grounded in different policies. Similar argument as to Locke regarding encouragement to do labor. 
· Possession: has to be that you are simultaneously controlling and have intent to control it. ** Have to be concurrent.
· Ratione Soli: Under the rule of ratione soli a landowner has constructive possession of wild animals while they are on his or her property.  However, if the animal leaves on its own accord, it is no longer constructively possessed.
· Resources such as oil and gas belong to owner of the land, and are part of it, so long as they are on or in it, and are subject to his control, but when they escape, go into another land or come under someone else’s control, title of former is gone. 
· Possession of the land =/= possession of the gas. 
· Groundwater: Most jdx governed by legislative and administrative programs. 
· American Rule: Reasonable use is the rule of capture but with the addition that wasteful uses of water were considered unreasonable when they actually harmed neighbors.
· English Rule: A landowners pump could induce water under the land of his neighbor to flow to his well and the water was in theory the neighbor’s property (remains in 3 states)
· Surface water: 
· West: Prior appropriation – A person who first captures the water and puts it to reasonable and beneficial use has a right superior to late appropriators. Encourages premature development and excessive diversion.
· East: Riparian rights – Each owner of land along a water source has a right to use the water, subject to the rights of other. Riparian rights take little to no account of the relative productivity of the land the water services, encourage the development of an uneconomic bowling alley parcels of land perpendicular to the banks of a stream, and ration poorly when stream levels.  --- budding or touching water, reasonable use doctrine, as long as it does not interfere with others.
· Ghen v. Rich (POSSESION) Facts: Ghen shot and instantly killed with a bomb-lance the whale in question. It sunk immediately and a few days later it was found by Ellis who did not send word to Provincetown. The owner provides a fee for the finder’s services. This was customary because a whale swims very fast and cannot be taken by harpoon and line. Ellis advertised the whale for sale at auction, and sold it to the respondent, who shipped off the blubber and tried out the oil. Neither the respondent nor Ellis knew the whale had been killed by the libellant, but they knew or might have known, but they easily could have. Holding: A person establishes a property right over whales when he takes possession of the carcass and takes practical steps to secure it, in accordance with local custom. Policy: They reasoned that the local custom must be upheld or the whaling industry might collapse to this fault (keep whalers motivated and not deterred). Others taking advantage of their labor.
· Can try to argue for customs supports an exception to the usual custom rule – courts alter the prerequisites for Capture we saw in Pierson.
· Sort of a sliding scale approach between satisfying custom and what is required to establish enough labor.  
· Interference: 
· Doctrine of abuse of right: where a violent or malicious act is done to a man’s occupation, profession, or way of getting a livelihood, there is a cause of action unless he did it through competition. Malicious interference with trade allows p to recover for a defendant’s actions even where the plaintiff cannot establish an ownership right. 
· Keeble v. Hickeringill (INTERFERENCE) Facts. P possessed land containing a decoy pond. The pond assisted P in taking ducks for a profit. D, with knowledge of the decoy pond, fired guns scaring away the ducks in P’s pond. P sued and was granted recovery. D appealed arguing, that no cause of action existed because the P did not have title to the ducks. Holding: Court found that the use of a shotgun for no purpose other than to interfere with a neighbor’s capture of wild ducks in his duck blind constituted malicious interference with trade. P had a property right in the ducks that were on his property. The true reason is that this action is not brought to recover damage for the loss of the fowl, but for the disturbance. Keeble did have a property interest in the right to exercise his trade; although Keeble did not have a right in the ducks themselves. Court distinguished a competitor’s use of similar practices (a teacher establishing a rival school) from other means of interfering (scaring students away from the school), finding the former not to constitute malicious interference with trade.
· Modern Context of Rule of Capture – Development.
· Possession remains – has to be that you are simultaneously controlling and have intent to control it. ** Have to be concurrent. Unless custom might say otherwise.
· Popov v. Hayashi (CONVERSION/ POSSESSION/INTERFERENCE). Facts: Popov intended, like many others, to catch the ball when it was hit his way. During his attempt, ball went in and out of his pocket glove, he was jumped by a mob attempting to grab the ball. On sidelines, Hayashi grabbed the ball when he saw it and put it in his pocket until a camera man pointed the camera at him he showed that he had possession. Popov let him know "it was his ball" and attempted to snag it from him and later Hayashi was escorted by security to a private room. Rule of Law: Has to be that you are simultaneously controlling and have intent to control it. ** to be concurrent. "Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property. That pre-possessor interest constitutes a qualified right to possession which can support a cause of action for conversion." Policy: each industry has different custom and practices, a single definition of possession cannot be applied to different industries without creating havoc.
· Things to Know:
· Importance of dominion, possession, intent
· Laws are in relation to people not in the sense of property // Bundle of Sticks
· Jurisdiction statute matters
· Capture rules by custom/precedent 
· Equitable w pre possessory interest 
· Defining that possession they keep it as abstract as possible to apply in different industries




Subsequent Possession:  Ownership via Find, Adverse Possession and Gift
· Ownership via Find
· Find: The finder of lost property holds it in trust –has superior rights except for anyone besides true owner- bailee.
· Bailment: A bailment is the rightful possession of goods by a person (the bailee) who is not the owner.
· E.g.: such as when you leave clothes with a laundry or check your coat.
· Involuntary: In the case of found goods, bailment is involuntary from the standpoint of the owner, but not from that of the finder, who has, after all, chosen to take possession; by doing so, the finder assumes the obligations of a bailee (balance to an ordinary negligence standard of reasonable care under the circumstances).
· Rule of Prior possession: Possession raises presumption of title, and the finder has a title against everyone else, except the true owner.
· In the more common case of disputes between a prior wrongful possessor and an honest subsequent one, courts regularly prefer the latter — in quiet defiance of the hornbook rule.
· Trover is a common law action for money damages: “The wrongdoer, having once paid full damages to the bailee, has an answer to any action by the bailor.”
· Armory v. Delamirie Facts: Chimney sweepers’ by found a jewel and carried it to the shop to know what it was. Shopkeeper under the pretense of weighing it took out the stones, and calling to the master to let him know it came to three halfpence, the master offered the boy the money, who refused to take it, and insisted to have the thing again; whereupon the apprentice delivered him back the socket without the stones. Holding: That the finder of a jewel, though he does not by such finding acquire an absolute property or ownership, yet he has such a property as will enable him to keep it against all but the rightful owner, and consequently may maintain trover.
· Adverse Possession
· The doctrine of adverse possession, developed to encourage productive use of land (Labor Theory/Locke – although can be seen as righting a wrong) and to settle competing claims, allows possessors to gain legal title to another’s land by meeting the following requirements: 
· (1) Entry that is actual and exclusive
· (2) open and notorious, 
· (3) continuous for the statutory period, and
· (4) Adverse and under claim of right. 
· In-depth on elements:
· (1) Triggers the statute of limitations, helps stake out what the adverse possessor might end up claiming. Exclusive: Idea is that if the owner or members of the public generally are using the land along with the adverse possessor, that tends to indicate that the possession is not adverse at all, because the adverse possessor is taking no steps to exclude others. (Once acquired, this new title “relates back” to the date of the event that started the statute of limitations running, and the law acts as though the adverse possessor were the owner from that date.)
· Adverse possession requires enclosure, cultivation, or improvement of the land. –– WHERE DOES THIS GO? Actual and exlusive or continuous?
· (2) Put reasonably attentive property owners on notice that someone is on their property. Meant to penalize the owner for sleeping in his rights. Understand that the notoriety requirement is aimed at constructive not actual notice; the test of notoriety is objective. If the adverse possessor’s acts would be noticed by an ordinary person, then the owner is regarded as knowing what should have been known.
· Minor Encroachment exception. Mannilo v. Gorski.
· [rule] When the encroachment of an adjoining owner is of a small area and the fact of an intrusion is not clearly and self-evidently apparent to the naked eye but requires an on-site survey for certain disclosure as in urban sections where the division line is only infrequently delineated by any monuments, natural or artificial, such a presumption is fallacious and unjustified. Accordingly we hereby hold that no presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious.
· HYPO: UNDERGROUND MINE?
· (3) AP is permitted to come and go in the ordinary course, given the nature of the property in question. The sort of entry and possession that will ripen into title by adverse possession is use of the property in the manner that an average true owner would use it under the circumstances, such that neighbors and other observers would regard the occupant as a person exercising exclusive dominion.
· Distinguish the adverse possessor’s occasional absence from the property, on the one hand, and abandonment on the other. 
· If AP abandons the property — leaves with no intention to return — before the statute has run, the statute stops, a new entry is required, and the whole process must begin anew.
· Distinguish also interruption by the true owner before the statute has run — say by bringing a successful ejectment action against the adverse possessor, or by re-entering the property.
· A number of states require that adverse possessors pay property taxes in order to have the statute of limitations running in their behalf. The requirement can help owners of large or remote parcels to monitor whether there might be interlopers occupying their land. Tax payments are a matter of public record, easy enough to check periodically.
· CASES: Howard v. Kunto 
· (4) Adverse and under claim of right (state of mind – 3 different approaches)
· State of mind is irrelevant (Objective Standard) – Firmly held in England. where the SOL begins to run as soon as the true owner is dispossessed by someone taking possession inconsistent with — not subordinate to — his title. If all other requirements of adverse possession have been met, hostility will be implied, regardless of the subjective state of mind of the adverse possessor)
· Good Faith Standard: “ I thought it was mine.” Used from time to time in US.
· Aggressive Trespass Standard: “I knew I didn’t own it, but I wanted to own it.” In bad faith adverse position, Possessor pays fair market value for the property if awarding title. Title would go to the adverse possessor for the same reason why we have adverse possession to begin with, for example to preserve the rights of the people who might have relied on appearance of ownership. The obligation to compensate would be imposed to punish and deter the consciously wrongful activity.
· CASES: Van Valkenburgh v. Lutz
· COLOR OF TITLE AND CONSTRUCTIVE ADVERSE POSSESSION
· Claim of title is simply one way of expressing the requirement of hostility or claim of right on the part of an adverse possessor.
· Color of title, on the other hand, refers to a claim founded on a written instrument (a deed, a will) or a judgment or decree that is for some reason defective and invalid (as when the grantor does not own the land conveyed by deed or is incompetent to convey, or the deed is improperly executed).
· ADVANTAGE of constructive possession: Actual possession under COT of only a part of the land covered by defective writing is constructive possession of all that writing describes.
· In a few states color of title is essential to acquiring title by adverse.
· Privity: established but a volunteer transfer/hand over of the owner is possession.
· Privity (whether there is a relationship that creates any rights at all) of estate can mean that someone takes over the shoes of somebody.
· Tacking: If predecessors, they're liable for what happened to them. Can put those times together. Relying on the clear intentions of the parties in privity with one another.
· CASES: Blaszkowski v. Schmitt (AP) & Howard v. Kunto. 
· Disabilities: An action to recover the title to or possession of real property shall be brought within ten years after the cause thereof accrued, but if a person entitled to bring such action, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person, after the expiration of ten years from the time the cause of action accrues, may bring such action within five years after such disability is removed.
· Refer to this comment for mistaken boundary disputes and mistaken improvers:
· Mistaken Boundaries: The three doctrines discussed are commonly interwoven by the courts, leaving the law vague and tricky to apply. Boundary disputes may also be resolved by the doctrines of agreed boundaries, estoppel, and acquiescence.
· The doctrine of agreed boundaries provides that if there is uncertainty between neighbors as to the true boundary line, an oral agreement to settle the matter is enforceable if the neighbors subsequently accept the line for a long period of time.
· The doctrine of estoppel comes into play when one neighbor makes representations about (or engages in conduct that tends to indicate) the location of a common boundary, and the other neighbor then changes her position in reliance on the representations or conduct.
· The doctrine of acquiescence provides that long acquiescence — though perhaps for a period of time shorter than the statute of limitations — is evidence of an agreement between the parties fixing the boundary line.
· Mistaken improvers:
· The modern tendency, as Mannillo indicates, is to ease the plight of innocent improvers — in that case, by forcing a conveyance (at market value) of land from the owner to the improver. A variation is to give the landowner the option to buy the improvement (again, at market value) instead. Some states have legislation (often called “occupying claimant” or “betterment” acts) that set out these and other remedies.
· The court applied a two-part test. First, the plaintiff has to show that it would suffer irreparable harm if removal were denied. But even if irreparable harm is proved, still the relief might be denied under a balancing test that compares the hardship to the plaintiff if removal is denied to the hardship to the defendant if it is granted. If this relative hardship test precludes removal of the encroachment, the encroaching party acquires either title or an easement in the land and pays damages accordingly.
· CASES ON AP: 
· Blaszkowski v. Schmitt (AP + Tacking) Facts: B purchase his property in 1975, he was told a wire fence marked the southern border of his parcel. In 1991 , the Schmitt’s purchased property along the southern border. A survey place the border north of the existing fence. B commenced action to acquire title to the parcel between the deeded property line and the fence to its south. Rule of Law: Adverse possession requires enclosure, cultivation, or improvement of the land. In addition, it requires physical possession that is hostile, open and notorious, exclusive and continuous for the statutory period. Subjective intent of the parties is irrelevant to determining whether someone adverse possessed. Rationale: B’s predecessors in title had used the land up to the fence line for pasturing cows and for recreational purposes. When the land was conveyed to B and had been more than a temporary fixture for more than twenty years. The facts found support a conclusion that there was exclusive, continuous and hostile possession of the disputed parcel by B’s predecessors in title. The uses made of the disputed parcel were appropriate for the type of land. Even in the absence of a verbal acknowledgment that the fence served as the divider, planting only to the fence was sufficient evidence of acquiescence. Further, because the fence went undisturbed, acquiescence may be presumed.
· Van Valkenburgh v. Lutz (AP – claim of title/state of mind) Facts: Lutz purchased lot 14 and lot 15. Built house and partially cleared a triangular tract on an adjacent lot. William tending a garden in the triangular property, selling vegetables, and doing odd jobs for neighbors. In 1947 VV  bought lot 19,20,21 and 22  and took possession of it by bringing a police man. In the meantime VV surveyed the property. After meeting with his attorney Lutz claimed that he had a prescriptive right to use the traveled way. VV then erected a fence and Lutz sued VV for interfering with his right of way. Trial court awarded Lutz right of way. Lultz eventually sued to gain adverse possession of the land. After a trial, the VV’s appealed. Rationale: Adverse possession requires the premise to be enclosed or usually cultivated. Since they were not enclosed, the court had to decide whether they were sufficiently cultivated. The lack of such may not be supplied by inference on the showing that a small area was cultivated. The proof concededly fails to show that the cultivation incident to the garden utilized the whole of the premises claimed.  Furthermore, on this record, the proof fails to show that the premises were improved. MOREOVER, the problem here is that he did not meet the element of hostility or, otherwise known as “claim of title.” Evidence that he did not have claim of title:(1) The garage cannot be held to be an improvement because he thought he was building it in his own property which fails short of establishing that he did it under a claim of title hostile to the true owner.  (2) When Lutz conceded the first time around (when he sued for the right of way that VV was the owner that negated the hostility required for adverse possession).
· Court struggles and fails to define hostile 
· Is it hostile when you know its someone else property
· Or is it hostile when you think its yours and you build on it?
· Court was circular and does not know because they ruled both of these as not sufficient. Seems claim of title would have to be knowingly under this jurisdiction.
· Mannilo v. Gorski (Open & Notorius/ Minor Enroachment) Facts: P owners of adjacent lot. In summer 1946 d’s sons made additions. D admit steps and concrete walk encroach on p’s land by 15 inches but she contends she has title to the land by adverse possession. Trial court concluded D clearly and convincingly proved that her possession had existed over 20 years. Ps assert contra wise that defendant did not obtain title by adverse possession as her possession was not of the requisite hostile nature. They assert that, as defendant’s encroachment was not accompanied by an intention to invade plaintiffs’ rights in the land, but rather by the mistaken belief that she owned the land, and that therefore an essential requisite to establish title by adverse possession, i.e., an intentional tortious taking, is lacking. Rule of Law:  (THIS COURT DID NOT CARE ABOUT HOSTILITY MINDSET) possession. When the encroachment of an adjoining owner is of a small area and the fact of an intrusion is not clearly and self-evidently apparent to the naked eye but requires an on-site survey for certain disclosure as in urban sections where the division line is only infrequently delineated by any monuments, natural or artificial, such a presumption is fallacious and unjustified. Accordingly we hereby hold that no presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious.
· Howard v. Kunto  (TACKING- Color of Title-Continuity) Facts: D’s house stood on one lot while their deed described the adjacent lot. At the time quiet title action was commenced, defendants occupied the disputed property less than a year. Only used the home for the summer. Predecessors had been on the land for 30 years - Kuntos’ immediate predecessors in interest, the Millers, desired to build a dock. Rule of Law:  where possession of tract is transferred and occupied in a continuous manner for more than 10 years by successive occupants, we hold there is sufficient privity of estate to permit tacking and thus establish adverse possession as a matter of law. The court determined the privity requirement for tacking was satisfied because d's claim of right as the last of successive purchasers who received title under the mistaken belief they acquired a contiguous track was sufficiently above that of a trespasser. It has become firmly established that the requisite possession requires such possession and dominion “as ordinarily marks the conduct of owners in general in holding, managing, and caring for property of like nature and condition. – summer occupancy 
· Acquisition by Gift
· Correct test is “‘whether the maker intended the [gift] to have no effect until after the maker’s death, or whether he intended it to transfer some present interest’”
· As long as the evidence establishes an intent to make a present and irrevocable transfer of title or the right of ownership, there is a present transfer of some interest and the gift is effective immediately.
· Elements of gift:
· (1) Intent: Grantor must intent to make a present transfer; must intend to relinquish some ownership rights in that moment.
· (2) Delivery:  ‘[t]he delivery necessary to consummate a gift must be as perfect as the nature of the property and the circumstances and surroundings of the parties will reasonably permit’”
· Manual Delivery (“hand over the property”)
· make vivid and concrete to the donor the significance of the act performed – feel the wrench of delivery
· The traditional rule of gifts is: If an object can be handed over, it must be. But there are indications that the rule is eroding.
· Constructive delivery:
· Constructive delivery is adequate when evidence of donative intent is concrete and undisputed, when there is every indication that donor intended to make a present transfer of the subject-matter of the gift, and when the steps taken by the donor to effect such a transfer must have been deemed by the donor as sufficient to pass the donor’s interest to the donee.
· E.g.: Handing over a key or some object that will open up access to the subject matter of the gift.
· Symbolic delivery:
· Symbolic delivery is handing over something symbolic of the property given. The usual case of symbolic delivery involves handing over a written instrument.
· Even though practice was restricted nowadays states have some statutes allowing for symbolic delivery 
· (3) Acceptance: There is a presumption of acceptance upon delivery, unless the donee refuses the gift
· Eg: I would like you to have this bengal tiger. She says what???? This would not be presumed - other kinds of gifts that it will not be presumed to be accepted. 
· Gift Circumstances:
· Inter Vivos: During life & irrevocable 
· Causa Mortis: A gift causa mortis, that is, a gift made in contemplation of and in expectation of immediate approaching death, is a substitute for a will. 
· If donor lives, the gift is revoked, although some courts may hold that revocation occurs only if the donor elects to revoke upon recovering.
· Courts have put restriction in causa mortis that are not in Intervivos. If the donee already has the thing in its possession, there must be a redelivery.
· Example, he could have put something  in her room and then declare he was giving it to her, but if he was close to death, he would have to deliver the box to her again. 
· Modern trends and changes to the law of wills may be releasing the limitations, as the modern trend seems to move towards enforcing decedent’s intent even if there is evidence of some failure to comply with the formalities.
· Promise of a future gift no enforceable: "I promise to give you this when I die"
· CASES ON DELIVERY:
· Newman v. Bost (Causa Mortis + Delivery Problem) Facts: Old guy in his dying breath left a bunch of keys to P Newman who he had employed after the death of his wife and who he intended to marry. In his death bed he asked her for his keys which she then handed back to him. He told her to take them and keep them, that he desired her to give them and everything in the house, he pointed to the bureau, the clock and other furniture. Of the bunch of keys there was one that unlocked the bureau. In the drawer there was an insurance policy as  well as some valuable papers and the life insurance policy of the intestate. There was no other key that unlocked this drawer. After he died Julia made her claim known. Rule of Law: Bound to give effect to constructive delivery, where it plainly appears that it was the intention of the donor to make the gift, and where the things intended to be given are not present, or, where present, are incapable of manual delivery from their size or weight, but if present and capable of manual delivery this must be had. Rationale: The insurance policy could have been delivered. Holding key to a safe constitutes gift causa mortis. Safe is useless without the stuff inside while the bureau has worth even without the insurance policies. P got to keep the furniture on her private bedroom (transferred to her Intervivos) as well as any other article of furniture became hers. Remaining of the furniture in the house and the bed chamber, did not pass to her. Piano was not passed because the intestate insured it as his property, collected and used the insurance money as his own, often saying he intended to buy P another piano, but never did. 
· Gruen v. Gruen( Reserved Life Estate in Chattel) Facts:  Father wrote a letter to p, stating that he was giving him the painting for his birthday, but he wished to retain possession of it for his lifetime. This letter was not in evidence. Father then sent a second letter. Painting remained with father, except when it was being exhibited. After death of donor, defendant (wife) refuse to hand over the painting. Rule of law: As long as the evidence establishes an intent to make a present and irrevocable transfer of title or the right of ownership, there is a present transfer of some interest and the gift is effective immediately.+ ‘[t]he delivery necessary to consummate a gift must be as perfect as the nature of the property and the circumstances and surroundings of the parties will reasonably permit’” Holding: Life estate remainder. It depends on delivery. Nature of what was given was not a present possessory right. But a future interest in the remainder. Rationale: (1) The three letters should be considered together as a single instrument and when they are they unambiguously establish Victor Gruen intended to make a present gift of title to the painting at that time. (2) Here, of course, we have only delivery of Gruen’s letters which serve as instruments of gift. Generally true that you need physical delivery but here Gruen gave the plaintiff the rights to the painting without the right of possession. Would be illogical to require the donor to part with possession of the painting when that is what he intends to retain the painting itself.  (3) Plaintiff did not rely on this presumption alone but also presented clear and convincing proof of his acceptance of a remainder interest in the Klimt painting by evidence that he had made several contemporaneous statements acknowledging the gift to his friends and associates, even showing some of them his father’s gift letter, and that he had retained both letters for over 17 years to verify the gift after his father died.




















Possibilities and Limitations of Ownership:
Acquisition by Creation: Intellectual Property, More Fair Use, Patent
· Intellectual Property:  If you create something-you are the first in time – then that something is yours to exploit, because the foundation of property right is the expenditure of labor and money (money=past effort)
· Rule: A quasi-property right exists in published news such that appropriating the published news gathered by another for further commercial purposes constitutes unfair competition in trade. Irrespective of rights of either as against the public. [Gatherer of news has a property interest in the information they gather as against their competitors]
· Hot News Doctrine: A news fathers may recover when:
· (1) News fathering or collection process involves significant expenditures 
· (2) The collected news or information is time-sensitive
· (3)  The defendant free rides on the collected material
· (4) The freeriding directly competes with the newsgatherer’s market
· (5) The freeriding is likely to finish incentives to collect news.  
· INS v. AP (Hot News/Copyright/Unfair competition-customs rule)  Facts: INS and AP are competitors in the gathering and distribution of news and its publication for profit in newspapers, while AP gathers news and distributes it daily to its members for publication in their newspapers. AP was accusing INS of three different things – most relevant accusation was: Copying news from bulletin boards from early editions of complainant’s newspapers and selling to costumers.  Rationale: News are not copyrighted. Defendant argument: if there is a property right in the news, it can only be maintained  by keeping the news secret. The framers of the constitution when they empowered Congress to promote the progress of science, by securing the exclusive right of authors (for a time) they did not intend to confer upon someone who happens upon news first the exclusive right for any period of time. However, this case turns on the issue of unfair competition. The value of news comes from spreading it while it is fresh and this cannot be done by keeping it a secret. Since both of them are competitors, there should be a property interest between the two. There is no property interest between the news publisher and the public.
· Part of a rouse by AP to have the court declare there was a property right in news, to make sure they could maintain their natural monopoly.
· Limits to INS v. AP: Defendant copied plaintiff’s silk designs. Learned Hand holding: In the absence of a recognized right at common law or in statutes, a man’s property is limited to the chattels that embody his inventions. This limited INS to hot news. 
· Copyright:  Copyright owners have the right to prevent others from reproducing the work, creating derivative works, distributing, displaying, and performing the work. They may sell their licenses to use the works in a particular way and they may transfer these rights to others. The protection of copyright is based in years.
· Primary objective of copyright: “[t]o promote the Progress of Science and useful Arts.”
· Elements:
· (1) Originality: work must be the independent creation of the author and must have certain creativity
· (2) Work of Authorship: Work of authorship: literary, musical, dramatic, pantomimes, pictorial, graphic, sculptural, motion pictures and other audiovisual works, sound recordings, and architectural works. 
· Not covered: idea, procedure, process, system, method, concept, principle or discovery.  Copyright law protects expressions (form or mode by which ideas are expressed) not ideas themselves. 
· (3)Fixation: Work must be fixed in some kind of tangible medium, such as printed in a page, CD, canvas (human skin, ok) or a computer hard drive.
· "sufficiently permanent or stable to permit it to be perceived for a period of more than a transitory duration"
· Compilations of raw data are not copyrightable because they lack originality, which is necessary for copyright protection
· Infringement Elements:
· (1) Ownership of valid copyright – The entire directory is subject to valid copyright because it contains foreword as well as original material. 
· (2) Copying of the constituent elements of the work that are original.
· (3) Improper Appropriation - sufficient similarity 
· This requires p show that d copied so much of the OG material that the two works are similar.
· Feist Pubs. v. Rural Telephone Service (Copyright-Infringement) Facts: Rural is a telephone service that is required to publish a list of subscribers. They also sell advertisement on the yellow pages to business. Feist is a publishing company that specializes in the area-wide telephone directories, which cover a much larger geographical range reducing the need to call for assistance or consult multiple directories. Feist tried to license the listings but Rural refused.  Key notes/distinctions: a typical Feist listing includes the individual’s street address; most of Rural’s listings do not. Regardless, 1,309 of the 46,878 listings in Feist’s directory were identical. Four of these were fictitious listings that Rural had inserted into its directory to detect copying. Rule of Law: Compilation of facts are copyrightable but facts alone are not. Rationale: The names, towns and telephone numbers copied by Feist were not original to rural and were not protected by the copyright in Rural’s combined white and yellow pages. As a constitutional matter copyright protects only the parts of the work that prosses more than minimum creativity. Compilations of raw data are not copyrightable because they lack originality, which is necessary for copyright protection. The requirement of originality is really low, but you must at least have some. Creation v. discovery: The first person to find out the fact did not create it, while factual compilations may posses the requisite originality, since the author could choose what facts to include, in what order to place them, how to arrange them, etc.  Therefore, even a directory with no protectable written expression could meet the requirements for copyright if it features an original selection or arrangement. Note, the copyrighted material here would be the structure, and the facts could still be used by other people.  The primary object of copyright is not to reward authors but to promote the progress of science. Feist rejects that doctrine. Because the selection, coordination, and arrangement of Rural’s white pages do not satisfy the minimum standards for copyright protection, their product does not satisfy the requirement of (slight) creativity required to make it copyrightable. Fails the first element of infringement. 
· Fair Use (Defense to Infringements): Four Factors which is determined in a case by case basis.
· (1) Purpose and character of the use: News is one of the allowable things / commercial v. nonprofit. TRANSOFRMATIVE?
· (2) Nature of the copyrighted work: Factual vs. Fiction. Factual lends itself more for fair use when not lifting the more subjective part of the work.
· The fact that a work is unpublished is a critical element of its “nature.” The scope of fair use is narrower with respect to unpublished works.
· Policy: Assuring authors the leisure to develop their ideas free from fear of exploitation outweighs any short term news value to be gained from premature publication. Under ordinary circumstances, the author’s right to control the first appearance of his expression will outweigh fair use.
· (3) Substantiality of the portion used in relation to the work as a whole:  Are you revealing what the work is about it by taking quoted parts.
· (4)  The effect on the potential market for or value of the copyrighted work.  
· Educational purposes?
· Authors Guild v. Google (ACTUAL FAIR USE) Facts: Through its Library Project and its Google Books project, acting without permission of rights holders, Google made digital copies of tens of millions of books, including Ps’, that were submitted to it for that purpose by major libraries. Google has scanned the digital copies and established a publicly available search function. An Internet user can use this function to search without charge to determine whether the book contains a specified word or term and also see “snippets” of text containing the searched-for terms Rationale: (1) Helping people resource/guide them to selective literally works. Not attempting to defeat the purpose of the authors. But have the purpose to help others.  Make it easier to find information ABOUT the books not substitute. Transformative bc it is providing info about the book. (2) Nature of the writing is a book??? May be factual or fictional but beside the point here. (3) yeah they copied the entire book but it is only snippet. display of copyrighted material was properly limited (4) Google’s program didn’t impermissibly serve as a market substitute for the original works. Although Google is a commercial entity, it will still not outweigh transformative purpose. They did not do this project for profit but they may be getting financial benefits for this. Google has set it up pretty well to minimize for that. Some people may get their books get discovered. More sales.
· Harper and Row Publishers v. Nation Ent. (NOT FAIR USE) Facts: President Ford wrote an manuscript of his memoirs containing information regarding the Watergate Crisis and Ford’s pardon of Nixon. Nation admitted to lifting verbatim quotes of the author’s original language totaling between 300 and 400 words, which constitute 13% of The Nation’s article. Harper held the right to publish the Ford memoirs in book form, the agreement gave petitioners the exclusive right to license prepublication excerpts, known in the trade as “first serial rights.” Two years later, as the memoirs were nearing completion, petitioners negotiated a prepublication licensing agreement with Time, a weekly news magazine. Time agreed to pay $25,000, $12,500 in advance and an additional $12,500 at publication. Time canceled its agreement. Rationale: (1) The fact that an article arguably is “news” and therefore a productive use is simply one factor in a fair use analysis. The fact that a publication was commercial as opposed to nonprofit is a separate factor that tends to weigh against a finding of fair use. The crux of the profit/nonprofit distinction is not whether the sole motive of the use is monetary gain but whether user stands to profit from exploitation of copyrighted material without paying the customary price. ** identified news reporting as the general purpose of The Nation’s use. (2) “A Time to Heal” may be characterized as an unpublished historical narrative or autobiography. Some of the briefer quotes from the memoirs are arguably necessary adequately to convey the facts. Such use, focusing on the most expressive elements of the work, exceeds that necessary to disseminate the facts. The fact that a work is unpublished is a critical element of its “nature.” The scope of fair use is narrower with respect to unpublished works. A use that so clearly infringes the copyright holder’s interests in confidentiality and creative control is difficult to characterize as “fair.” It is the author right (deserving of protection) to choose when to publish.  (3) “[Nation took what was essentially the heart of the book.” Can’t defend by saying look at what I didn’t copy. (4) Time’s cancellation of its projected serialization and its refusal to pay the $12,500 were the direct effect of the infringement. TAKEAWAY: “The monopoly created by copyright thus rewards the individual author in order to benefit the public.” It is evident that the monopoly granted by copyright actively served its intended purpose of inducing the creation of new material of potential historical value. The Nation effectively arrogated to itself the right of first publication, an important marketable subsidiary right.
· Patent: Things covered by patent: systems and procedures.
· A United States patent entitles the patent holder (the “patentee”), for a period of 20 years, to “exclude others from making, using, offering for sale, or selling [its] invention throughout the United States or importing the invention into the United States.”
· Grants to the patent holder is the right to prevent others from making, using, selling (and so on) the patented invention during the term of the patent. 
· 5 Principal requirements: 
· (1) Patentability: Fits within one of the general categories of patentable subject matter (Process, Machine, manufacture, or any composition of matter 35 U.S.C § 101)
· (2) Novelty: Invention has not been preceded in identical form in public prior art (“Prior art” is a patent term that means relevant knowledge or patents predating the invention at issue.)
· (3) Utility: is a minimal requirement that is easily met so long as the invention offers some actual benefit to humans.
· (4) Non-obviousness: the most important requirement; it asks whether the invention is a sufficiently big technical advance over the prior art.
· (5) Enablement: requires that the patent application describe the invention in sufficient detail that “one of ordinary skill in the art” would be able to use the invention
· Diamond v. Chakrabarty (PATENT-- YES)Facts: Chakrabarty, a microbiologist, filed a patent application related to Chakrabarty’s invention of a human-made, genetically engineered bacterium capable of breaking down multiple components of crude oil, thus making it valuable for the treatment of oil spills. Chakrabarty’s claims were of three types: first, process claims for the method of producing the bacteria; second, claims for an inoculum comprised of a carrier material floating on water, such as straw, and the new bacteria; and third, claims to the bacteria themselves. Rationale: Court decides to give broad construction to the meaning of 35 U.S.C §101. Microorganism is patentable because it is a non-naturally manufacture or composition of matter. Manufacture= the production of articles for use from raw or prepared materials by giving to these materials new forms, qualities, properties or combinations either by hand-labor or by machinery.  And  composition which includes all composition of two or more substances and all composite articles whether the result of a chemical union, or of a mechanical mixture. In this case the microorganism is a patentable subject matter as he was not an unknown natural phenomenon but to an unnaturally occurring manufacture. His discovery is not nature’s handiwork but his own. Human ingenuity.  Dissent: It should be up to legislature, not court to determine whether living things may be patentable. 
· TRADEMARKS:
· Trademarks law protects the first person or entity to use the distinctive mark in commerce (first-in-time principle). The chief purpose is to prevent consumer confusion about the origin of the goods or services and to encourage trademark owners to invest and maintain a consistent level of quality in their goods, as well to prevent competitors from free-riding on the goodwill achieved by others. 
· Requirements of Trademarks:
· (1) Distinctiveness- Mark distinguishes the goods or services of one person from those of another 
· (2) Non-functionality- If an aspect of a good is exclusory functional, it cannot trademarked. You cannot trademark something if exclusive use of the feature would put competitors at a significant non-reputation-related disadvantage 
· (3) First use in trade: The exclusive right to mark depends on first actual use in commerce, as opposed to first adoption.
· IP abandonment –Lanham Act considers a mark abandoned when “its use has been discontinued with intent not to resume such use.” 15 U.S.C. § 1127. It also provides that such intent may be inferred and “nonuse for three consecutive years shall be prima facie evidence of abandonment.”
Property in One’s Person & Persona:
· Right of Publicity  (About half of states)
· Celebrities could not assign the right to use their name and likeness, even when their name or likeness was the object of illicit appropriation. [Rule] Now half the states recognize a right to publicity, assignable during life, descendible at death. 
· Posthumous right of publicity: Most states extend the right to publicity to everyone, not just celebrities even dead ones. 
· East wood factors: To succeed on a claim for violation of California's common-law right of publicity, a plaintiff may allege that (1) the defendant used the plaintiff's identity, (2) the defendant appropriated the plaintiff's name or likeness to the defendant's advantage, (3) the plaintiff did not consent, and (4) the plaintiff was injured.
· Issue: Does the common-law right of publicity protect a celebrity's identity from unauthorized commercial exploitation?
· Limitations: Tiger Woods sued someone who marketed copies of a painting commemorating his win in the 1997 Masters golf tournament. The painting has images of the clubhouse along with past Masters winners in the background. Court held no violation because the artistic aspect gave it first amendment protection
· Compare: First Amendment did not bar right of publicity brough by the human cannonball against TV station that broadcasted his act of being fired 200 feet through the air 
· White v. Samsung Electronics. Facts: Samsung released an advertisement with a robot resembling Vana White in the future. She sued based on three causes of action. (1) Violation of 3334 (Court upheld lower court ruling because the robot did not have her likeness. Did not use signature. Nor her name. She cannot win because it was not her likeness because it would be a visual image of her features representing her. 3334 - “[a]ny person who knowingly uses another’s name, voice, signature, photograph, or likeness, in any manner, ... for purposes of advertising or selling, ... without such person’s prior consent ... shall be liable for any damages sustained by the person or persons injured as a result thereof.”) (2) Violation of California Common Law of Publicity (based on the reading of Eastwood reaches means of appropriation beyond name or lines and that the specific means of appropriation are relevant only for determining whether the d has appropriated the p’s image. A rule which says that the right of publicity can be infringed only through the use of nine different methods of appropriating identity merely challenges the clever advertising strategist to come up with the tenth.). HOLDING: *The court says she can go forward under Eastwood elements because it explains it in a way. This list is not exclusive. This is not her likeness, this second element is talking about the appropriation of plaintiffs identity and these are just examples of how you might do it. When you look at these factors, the name or likeness originated in Eastwood is labeled as a description in which a type of cause of action may be used. When you are appropriating someone’s identity is not limited to name or likeness. Don’t think the robot is depicting her likeness, the COURT SAYS THIS NOT WHAT IS HAPPENING. But the reason the common law claim can go forward the combination of the robot and where it is standing, it evokes her identity and so a part of this formulation of name and likeness is taking her identity to d’s advantage. (3) The Lanham Act: Requires there to be confusion emanating from the impersonation. The Court concluded the trial court erred in the summary judgement and remanded the case for the jury to decide. Dissent: Court is expanding the right to publicity to be a total right. Too much of a right is not a good thing. Under the majorities, it is now a tort for advertisers to remind the public of a celebrity 
· Rule:   protects against commercial use of Plaintiffs name, likeness, (CA statute) and even “evocation  of identity” (White case elucidating CA common law cause of action)
· Property in One’s Person 
· Moore v. Regents of UC Facts: P was treated for hairy cell leukemia. D conducted tests, took blood and tissue samples, confirmed the diagnosis, and removed his spleen. They did not tell P that his cells were unique and access to them was of great scientific and commercial value. Ds established a cell line from his cells, received a patent for it, and entered into various commercial agreements for up to billions. Moore sued for damages  alleging that his blood and cell line derived from them were his tangible personal property. Holding: There is no cause of action for conversion. However, P states a cause of action for breach of the physician’s disclosure obligations. Once cells leave a patient’s body, they are no longer that patient’s property. No court has ever in a  reported decision imposed conversion liability for the use of human cells in medical research. However, P states a cause of action for breach of the physician’s disclosure obligations. Rationale:  No Conversion because: (1) There aren’t any cases that finds property interests/precedent we can look to for excised cells (2) when we look to statutory laws, there is no indication as well. Health and Safety Code Section 7054.4  guides the disposal of cells, which supports the theory that the legislation did not want to assign rights usually attached to property for purposes of conversion. (3) patent law, in itself it is a determination that an ingenuity has been made not the raw material. Can’t have a property interest extended to this. The subject matter cannot be Moore’s property because the patented cell line is factually and legally distinct from cells taken from Moore’s body. Decide not to extend it further: To rule P would be to impose tort duty on scientists to investigate the consensual pedigree of each human cell sample used in research. To impose duty would affect medical research of importance to all of society. Fair balancing of policy considerations: research v. patient determination.  Dissent: It arises wherever scientists or industrialists claim, as d claim here, the right to appropriate and exploit a patient’s tissue for their sole economic benefit — the right, in other words, to freely mine or harvest valuable physical properties of the patient’s body – slavery analogy.
· Right to Destroy
· IN RE ESTATE OF KIEVERNAGEL: Issue: whether a widow has the right to use her late husband’s frozen sperm to attempt to conceive a child where her late husband signed an agreement with the company storing the frozen sperm providing that the frozen sperm was to be discarded upon his death. Rule of Law: in determining the disposition of gametic material, to which no other party has contributed and thus another party’s right to procreational autonomy is not implicated, the intent of the donor must control. Rationale: The right of procreative autonomy “dictates that decisional authority rests in the gamete-providers alone, at least to the extent that their decisions have an impact upon their individual reproductive status.” In this case, there is only one gamete-provider. The material at issue is Joseph’s sperm, not a proembryo. Only Joseph had “an interest, in the nature of ownership, to the extent that he had decision-making authority as to the use of his sperm for reproduction. Had he not signed the agreement or noted that he wanted the sperm to go to his wife then the decision could not be upheld on the basis of the will or the parties’ settlement agreement because neither permitted destruction of all the sperm, like p in HECHT! When both have gamete-interest collectively: “We conclude that pre-embryos are not, strictly speaking, either ‘persons’ or ‘property,’ but occupy an interim category that entitles them to special respect because of their potential for human life.” Have an interest in the nature of ownership, to the extent that they have decision-making authority concerning disposition of the pre-embryos, within the scope of policy set by law.” Ordinarily, the party wishing to avoid procreation should prevail, assuming that the other party has a reasonable possibility of achieving parenthood by means other than use of the pre-embryos in question.” (DAVIS)
· Rights to Exclude. 
· Intentional Trespass: Actor is liable for trespass if they makes an unprivileged entry onto land of another or causes a thing to enter onto the land of another, even momentarily. 
· Knowledge to a substantial certainty that an action will cause entry of foreign matter on another’s land will satisfy the intent requirement. One is subject to liability to another for trespass . . . if he intentionally(a) enters land in the possession of the other, or causes a thing or a third person to do so, or(b) remains on the land, or(c) fails to remove from the land a thing which he is under a duty to remove
· Liability attaches whether or not the actor causes harm to the land itself, a person, or anything on the land.
· E.g.: Here, FS caused a thing—oil—to enter Betty’s land.  Although FS immediately removed the oil, this could not legally “undo” the entry as a momentary entry is sufficient to constitute a trespass
· Jacque v. Steenberg Homes, Inc. Facts: Despite adamant protests by Jacques, Steenberg plowed a path through Jacques’ snow-covered field and via that path, delivered the mobile home. Consequently, Jacques sued Steenberg for intentional trespass. Rule of Law: Court has long recognized ‘[e]very person[‘s] right to the exclusive enjoyment of his own property for any purpose which does not invade the rights of another person.’ Rationale: “Society has an interest in punishing and deterring intentional trespassers beyond that of protecting the interests of the individual landowner. Society has an interest in preserving the integrity of the legal system. Private landowners should feel confident that wrongdoers who trespass upon their land will be appropriately punished. When landowners have confidence in the legal system, they are less likely to resort to ‘self-help’ remedies
· Unprivileged entry onto another’s land injures the landowners’ right to exclude, considered one of the most essential in the “bundle of sticks” that constitute property rights. Indeed, this right was found to be so important in Jacques, that the court allowed for punitive damages even when the trespass (transporting a mobile home across a snow covered field) caused no actual damage to the plaintiff’s land. The court reasoned that the relevant harm is not to the land but to the owner’s right to exclude.
· State v. Shack Issue: whether camp operator’s rights in his lands may stand between the migrant workers and those who would aid them. Rule of Law: Property rights serve human values. They are recognized to that end, and are limited by it. Title to real property cannot include dominion over destiny of persons the owner permits to come upon premises. Their well-being must remain paramount concern of a system of law. It was a maxim of CL that one should so use his property as not to injure rights of others. Holding: A man’s right in his real property is not absolute. It has long been true that necessity may justify entry on the lands of another.  There is no legitimate need to deny the worker the opportunity for aid available from deferral, state or local services or from those recognized charitable groups seeking to assistance.

Restatement on Trespass 
Excerpts from Restatement (Second) of Torts--Trespass
§ 158. Liability For Intentional Intrusions On Land
One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally
(a) enters land in the possession of the other, or causes a thing or a third person to do so, or
(b) remains on the land, or
(c) fails to remove from the land a thing which he is under a duty to remove.
§ 159. Intrusions Upon, Beneath, And Above Surface Of Earth
(1) Except as stated in Subsection (2), a trespass may be committed on, beneath, or above the surface of
the earth.
(2) Flight by aircraft in the air space above the land of another is a trespass if, but only if,
(a) it enters into the immediate reaches of the air space next to the land, and
(b) it interferes substantially with the other's use and enjoyment of his land.
§ 163. Intended Intrusions Causing No Harm
One who intentionally enters land in the possession of another is subject to liability to the possessor for a trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or person in whose security the possessor has a legally protected interest.
§ 164. Intrusions Under Mistake
One who intentionally enters land in the possession of another is subject to liability to the possessor of the land as a trespasser, although he acts under a mistaken belief of law or fact, however reasonable, not induced by the conduct of the possessor, that he
(a) is in possession of the land or entitled to it, or
(b) has the consent of the possessor or of a third person who has the power to give consent on the possessor's behalf, or
(c) has some other privilege to enter or remain on the land.




The system of Estates

LEASE HOLD ESTATES: Landlord-Tenant (Non-Freehold)
Introduction, Delivery, Sublease/ Assignment:
· Creation of Leases
· Landlord almost always an owner in Fee Simple Absolute
· LL then grants T a present right of exclusive possession
· If for 1 year + statute of frauds applies (although usually done in writing anyway)
· Basic Types of Leases
· Terms of years – No notice for non-renewal. New document needed to renew. At common law there was no limit on the number of years permitted, but in some American states statutes limit the duration of terms of years. Trick part*: specific date range can be less than “years”
· Periodic Tenancy – Specific time period (month to month). Automatically renewed unless one party gives notice. No new document needed. For any periodic tenancy of less than a year, notice of termination must be given equal to the length of the period, but not to exceed six months. The notice must terminate the tenancy on the final day of the period, not in the middle of the tenancy.
· Tenancy at will: No fixed period that endures so long as both landlord and tenant desire. If the lease provides that it can be terminated by one party, it is necessarily at the will of the other as well if a tenancy at will has been created. Ends when someone ends it or dies.
· The death of the landlord or tenant has no effect on the duration of a term of years or periodic tenancy, but it does on the tenancy at will.
· Tenancy at sufferance: When there is a holdover, and a tenant holds over after the end date of a one year term. LL has two options, eviction (plus damages) or consent to create new tenancy (express or implied)
· Two rules 
· Majority: holding over -> periodic tenancy, it results in a term. 
· Minority: Length of the period or term, is based on how rent was computed in the original lease. 
· FOR EXAM: it is enough to say that when the landlord allows to continue in possession, it creates a new tenancy – the jurisdiction is going to control what is created and there is variation in that.
· Tenancy resulting from holding over is usually subject to the same terms and conditions as those in the original lease unless the parties agree otherwise or unless some term or condition is inconsistent with the new situation.  However, there is some legislation re: holdovers varies widely from one asking for the same amount of rent to other asking for reasonable value of use and the least providing that landlords may demand double rent from holdover tenants. 
· Lease vs. License: Matters because leases give rise to landlord-tenant relationship, which carries certain rights and duties, liabilities and remedies that may not be attached to other relationships.
· Conveyance & Contract: A lease transfers a possessory interest in land, so it is a conveyance that creates property rights. But it is also the case that leases usually contain a number of promises (or covenants, which originally referred to promises under seal) — such as a promise by the tenant to pay rent or a promise by the landlord to provide utilities — so the lease is a contract, too, thus creating contract rights.
· Privity: concept for relationship of parties to a conveyance 
· Of Contract: Relationship between contracting parties
· Of Estate: what is transferred when you sign a lease. 
· Sublease v. Assignments
· Assignment: T transfers her entire interest 
· Sublease: T transfers anything less than her entire interest and retains a revision in the event of default (becomes a LL) 
· The classic rule is to go by time. The modern approach is to go and see what the parties intended.
· Ernst v. Condit (SUBLEASE AND ASSIGNMENT) Facts: The original lessee of a tract of land owned by P lessors entered into an assignment agreement where the assignee assumed responsibility for the performance of the lease. P filed an action against the assignees for overdue rent, which the latter refused to pay saying the original lessee was primarily liable. Assignee argued that the agreement was for the express purpose of subletting the premises to the assignee and the use of the words sublet and subletting permitted no other construction than a sublease. Rule of Law: The obligations and liabilities (privity of contract) of a lessee to a lessor, under the express covenants of a lease, are not in anywise affected by an assignment or a subletting to a third party, in the absence of an express or implied agreement or some action on his part which amounts to a waiver or estops him from insisting upon compliance with the covenants. This is true even though the assignment or sublease is made with the consent of the lessor. By an assignment of a lease the privity of estate between the lessor and lessee is terminated, but the privity of contract between them still remains and is unaffected. Neither the privity of estate or contract between the lessor and lessee are affected by a sublease. Holding: The agreement between P and D was a lease agreement. Court held the general rule in determining whether the agreement was an assignment was whether the instrument conveyed the whole term and left no reversionary interest. Court determined original lessee parted with his entire interest in the property and reserved no part of interest in the lease. Court further decided the words sublet and subletting in the agreement were not conclusive of the construction that had to have been placed on the instrument.
Tenants’ rights
· DELIVERY OF PREMISES:
· Issue: Whether a landlord who without any express covenant as to delivery leases a property to a tenant, are they required under the law to oust trespassers and wrongdoers to have it open for entry at the beginning of the term
· RULES: Legal right of possession =/= Actual right of possession 
· (Default, may be modified through contract- contract around the presumption)
· English Rule: Implies a convent requiring the lessor to put the lessee in possession
· American Rule: recognizes the lesee’s legal right to possession, but implies no duty upon the lessor as against wrongdoers.
· Tenants remedies are against the person in wrongful possessor. They may recover possession, rent paid and damages.
· Hannan v. Dusch (DELIVERY OF POSSESSION) Facts: Hannan leased real estate from Dusch, his agreement to begin January 1st, 1928 . Upon the start of the term lease, the premises were occupied. D failed to evict previous holdover. P sued for damages and alleged breach of contract and deed. There was no express covenant in the contract re: delivery of the promises or quiet possession of the premises by the lessee. 
· Premises conditions
· All leases convey the covenant of quiet enjoyment which is breached when the premises is interfered so seriously that it interrupts the enjoyment of the premises.  in every lease there is an implied covenant that the tenant shall have the right of possession, occupancy, and beneficial use of every portion of the leased premises.
· Quiet Enjoyment: 
· General rule is that a tenant will be relieved of any obligation to pay further rent if the landlord deprives the tenant of possession and beneficial use and enjoyment of any part of the demised premises by actual eviction. After termination the lease and all liability under it for future rent are extinguished. The landlord, it is said, may not apportion his wrong.
· Restatement (Second) of Property, Landlord and Tenant §6.1 (1977) rejects this rule and provides that the tenant may receive an abatement in the rent but may not withhold all rent. Some states follow this approach to a degree, in the case of a landlord intrusion so minimal as to fall short of an “eviction.”
· Actual eviction: Tenant is deprived of a material part of the leased premises
· Constructive eviction: Interference with possession is so serious that if deprives the lessee of the beneficial enjoyment of the leased premises.  
· Requirements for Tenant must leave within a reasonable amount of time.
· General/Basic Rule: you have to leave to claim constructive eviction. It is not a cause of action but a defense to pay rent. Must leave within a reasonable time. How bad do you have to let it get? Give landlord notice and the chance to fix the problem.
· Village Commons, LLC v. Marion County Prosecutor’s Office (Quiet enjoyment/ Constructive Eviction) Facts: Landlord is suing tenant (MCPO) for abandoning the property and stopping rent payments. Tenant contends that landlord actually evicted starting in October 2002 and constructively evicted in January 28, 2003 by not taking care of the premises. Rationale: An exclusive-remedy provision of not being able to terminate lease and only suing for damages is not dispositive of the case because Landlord’s own act or omission that resulted in extinguishing MCPO’s future rent payment obligations. The tenant is regarded as having hired the use of the property as an entirety, and therefore if the landlord, after the grant, deprives the tenant of the possession and enjoyment of any part of the premises, the landlord shall not be entitled to any part of the rent during the time he thus deprives the tenant of this rights. Landlord actually evicted the MCPO in October of 2002 when “Landlord informed the [MCPO] to refrain from using those portions of the leased space ‘most vulnerable to water.’” “constructively evicted as of January 28, 2003, due to repeated un-remedied water intrusions.”
· Implied Warranty of Habitability
· RULE OF LAW:  (CANNOT BE SAID TO AOR or Contract around it)
· In order to bring a cause of action for breach of implied warranty of habitability, tenant must first show that they notified the landlord “of the deficiency or defect not known to the landlord and [allowed] a reasonable time for its correction.
· an implied warranty of habitability and that under this warranty, abandonment of the premises is not required.
· Another remedy available to the tenant when there has been a breach of the implied warranty of habitability is to withhold the payment of future rent:
· The tenant must show that: (1) the landlord had notice of the previously unknown defect and failed, within a reasonable time, to repair it; and (2) the defect, affecting habitability, existed during the time for which rent was withheld.
· Additionally, when the landlord is notified of the defect but fails to repair it within a reasonable amount of time, and the tenant subsequently repairs the defect, the tenant may deduct the expense of the repair from future rent.
· HILDER v. ST. PETER (Implied Warranty of Habitability) Facts: P sues for repairs that he did on premises and that landlord promised her was going to repair. P argued that no rent was due under the lease because the unsafe and unsanitary conditions of the leased premises violated the housing code. Court held that lease was an illegal contract made in violation of statutory prohibitions and therefore unenforceable. Rationale: The relationship between landlord and tenant was controlled by the doctrine of caveat lessee; that is, the tenant took possession of the demised premises irrespective of their state of disrepair. But that is no longer applicable –now in the rental of any residential dwelling unit an implied warranty exists in the lease, whether oral or written, that the landlord will deliver over and maintain, throughout the period of the tenancy, premises that are safe, clean and fit for human habitation. This warranty of habitability is implied in tenancies for a specific period or at will. This means that a tenant who enters into a lease agreement with knowledge of any defect in the essential facilities cannot be said to have assumed the risk, thereby losing the protection of the warranty. Nor can this implied warranty of habitability be waived by any written provision in the lease or by oral agreement. In determining whether there has been a breach of the implied warranty of habitability, courts should inquire whether the claimed defect has an impact on the safety or health of the tenant or look at the city code. 
· Note: Constructive eviction just affects demand that they pay rent. Applied warranty of H it is beyond, punitive damages, discomfort damages, etc. It affects more than just rent.

· Illegal lease: Rule: A lease of unsafe and unsanitary premises that violate the local housing code is deemed an illegal and thus the lease is now an unenforceable contract. (Becomes tenancy at sufferance). T can withhold rent and assert illegality of lease as a defense to LL’s eviction action based on nonpayment	Comment by Ruvalcaba, Jacob: Lease is an illegal contract if it is made in violation of statutory prohibitions
1.	A condition that violates the law, makes the place unsafe (Ex: right to enter without notice)
2.	Has to exist at the time of entering into the lease
3.	Gives the tenant a benefit over constructive eviction — tenant doesn’t have to leave the premises to use this defense
4.	NOTE: Usually for residential lease but some states apply it to commercial leases



Landlord’s Rights and Remedies
Landlord’s options when tenant:
· Signs lease but doesn’t show up (and doesn’t pay) – DEFAULT.
· Modern rule: hold that a landlord does have an obligation to make a reasonable effort to mitigate damages in such a situation. 
· Landlord has burden of proving he used reasonable diligence in attempting to re-let the premises. 
· There is no standard formula for showing landlord made reasonable effort: “ Advertisement, showing, sign in windows” “ No need for landlord to accept less than market value.
· Old rule: the landlords in both cases could recover rents due under the leases regardless of whether they had attempted to re-let the vacated apartments.
· It is based on principles of property law that equate a lease with a transfer of property interest in the property which forecloses any control by the landlord.
· if it is common law tell them it is to their advantage to mitigate. Sometimes a tenant disappears and you might not be able to mitigate and get that money back.
· Types of Surrender:
· Explicit surrender: Tenant offers/ landlord accepts. Surrender terminates a lease, provided, of course, that the landlord accepts the tenant’s offer. If he does — if the surrender is effected — this extinguishes the lessee’s liability for future rent, but not for accrued rent or for past breaches of other covenants.
· Implicit surrender: Tenant abandons / Landlord accepts? What is the intent of the LL in taking repossession. Intent test: one considers whether LL actions are inconsistent with or repugnant to continuation of original lease.
· Sommer v. Kridel (Abandonment/Surrender) Facts: Kridel (D) entered into lease with Sommer. The term of the lease was from May 1, 1972 until April 30, 1974, with a rent concession for the first six weeks, so that the first month’s rent was not due until June 15, 1972. Although D had expected to begin occupancy around May 1, his plans were changed. Subsequently, a third party went to the apartment house and inquired about renting apartment 6-L. Although the parties agreed that she was ready, willing and able to rent the apartment, the person in charge told her that the apartment was not being shown since it was already rented to Kridel. In fact, the LL did not re-enter the apartment or exhibit it to anyone until August 1, 1973. At that time it was rented to a new tenant for a term beginning on September 1, 1973. Issue: Whether a landlord seeking damages from a defaulting tenant is under a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by the tenant. YES.
· Shows up but abandons before end of lease(and stops paying)– ABANDONMENT– SELF HELP
· Can’t be wrongfully evicted / lockout.
· Must determine if there was actual abandonment/surrender: 
· a tenant who is evicted by his landlord may recover damages for wrongful eviction where the landlord either had no right to possession or where the means used to remove the tenant were forcible.
· If the tenant abandons the lease then they can certainly reenter
· State passes a statute that if someone is doing and illicit activity then they forfeit their lease
· Common Law: A landlord may rightfully use self-help to retake leased premises from a tenant in possession without incurring liability for wrongful eviction provided two conditions are met:
· (1) Landlord is legally entitled to possession, such as where a tenant holds over the lease terms or where a tenant breaches a lease containing a reentry clause, and 
· (2) The landlord’s means of reentry are peaceable
· Modern (Majority Rule): self-help is never available.  Any self- help entry is wrongful under a growing modern doctrine that a LL must always resort to the judicial process for his statutory remedy. (Have summary proceedings available – set up to be quick.
· Pros: (LL) no violence (T) no violence, no psychological balance, tenant has more legal bargaining (Society) No violence, Landlords will not take matters into their own hands, order, setting a precedent of uniformity
· Cons: (LL) cannot take matters into your own hand (T) evidence for the future of summary judgement, tenants do not usually have enough resources (Society) increased expenses to the court
· Berg v. Wiley Facts: Berg rented out a commercial property to operate a restaurant. Broke one of the terms of the contract and the provision of right to re-entry for LL was written out. Was given two weeks’ notice to fix and did not know whether or not she intended to abandon/surrender completely or close to remodel (was disputed in facts – focus is on whether the trial court erred in finding Wiley’s (“self-help”) reentry forcible and wrongful as a matter of law.) One night Wiley came in to change locks with a lock smith and police officer. Rationale: In the present case, tenant was in possession, claiming a right to continue in possession adverse to the landlord’s claim of breach of the lease, and had neither abandoned nor surrendered the premises.  Conclude that the singular reason why actual violence did not erupt at the moment of Wiley’s changing of the locks was Berg’s absence and her subsequent self-restraint and resort to judicial process. (1) It was not accomplished in a peaceable manner and therefore could not be justified under the common-law rule, and (2) any self-help reentry against a tenant in possession is wrongful under the growing modern doctrine that a landlord must always resort to the judicial process to enforce his statutory remedy against a tenant wrongfully in possession. Under neither law did he satisfy. 
· What this case adds to the common rule: What means of self- help used to dispossess a tenant will constitute non-peaceable entry, giving a right to damages without regard to who holds the legal right to possession. 
· Public policy: discourage landlords from taking matters into their own hands.
· Will not leave at end of lease 
· Tenancy at Sufferance
· Ejectment
Current Possessory Estates (Freehold) 
· Estate: An interest which is or may become possessory and is measured by some period of time (even if indefinitely).
· “The estate system is designed to make clear who is transferring what to whom—not just what physical parcel . . . But also what sort of ownership, measured in terms of the duration of the transferee’s interest.”  
· Possessory, Future, Concurrent Interests:
· Possessory Interests: any entitlement that gives one the right to the land at a given moment.  The holder has the right to possess the land now.
· Future Interests: will or might give you the right to land at some future date.  
· Concurrent Interests:  Multiple parties have simultaneous rights to possession

Fee Simple
· Sometimes called “fee simple absolute”
· “Fee” = interest in land; “simple” = unlimited duration; “absolute” = no future interests
· Magic words: “To Rose and her heirs”, “To Rose”, or “To Rose in fee simple”
· Statutes and judicial decisions now provide that a grantor is presumed, in the absence of words indicating otherwise, to transfer the grantor’s entire estate. A grant by O “to A,” without more, conveys a fee simple to A. Although the phrase “and his heirs” is no longer required, lawyers, being creatures of habit, continue to insert it. Strong bias  in the law toward conveying the maximum amount.
· Inheritance of Fee Simple:
· By will:  Done by Testator or Testatrix
· These people devise real property or bequeath personal property
· Substitute for a will: 
· Trust – is established by a settlor ,who creates a trust that is run by a trustee for the good of a beneficiary.
· Other common options – life insurance (paid out to beneficiaries), joint checking accounts, pensions.
· Useful because they don’t have to go through probate, and thus avoid time, transactions costs, taxes.  They change pretty much automatically.
· No will: Someone dies intestate.
· Heirs – Those entitled to receive under states intestacy statute; without heirs,  intestate’s property will escheat to the state.
· Under modern statutes of descent, classes of kindred are usually preferred as heirs in the following manner: first issue; and if no issue, then parents; and if none, then collaterals.
· Issue: If the decedent leaves issue, they take to the exclusion of all other kindred. The word issue is synonymous with descendants. Despite its physiological specificity, issue does not refer to children only but includes further descendants. The distribution is made among the decedent’s issue per stirpes (“by the stocks”), which generally means that if any child of the decedent dies before the decedent leaving children who survive the decedent, such child’s share goes to his or her children by right of representation.
· By statute parents usually take as heirs if the decedent leaves no issue.
· All persons related by blood to the decedent who are neither descendants nor ancestors are collateral kin.
· If a person died intestate without any heirs, such property escheats to the state where the property is located
· Per stirpes – distribution by branch
· Per Capita –by Head

Life Estate
· “To A for life”	Comment by Ruvalcaba, Jacob: White v. Brown, Supreme Court of Tennessee, 1977: Fee simple / Life Estate / Alienable Restraint
· A can transfer his life estate to B, in which case B has a life estate pur autre vie — that is, an estate that is measured by A’s life-span, not B’s. If B dies during A’s lifetime, the life estate passes to B’s heirs or devisees until A dies.
· Rule of Law: ‘If the expression in the will is doubtful, the doubt is resolved against the limitation and in favor of the absolute estate.’
· White v. Brown, Supreme Court of Tennessee: Facts: “I wish Evelyn White to have my home to live in and not to be sold. I also leave my personal property to Sandra White Perry. My house is not to be sold.” White, joined by her daughter as executrix, filed this action to obtain construction of the will, alleging that she is vested with a fee simple title to the home. Defendants contend that the will conveyed only a life estate to White, leaving the remainder to go to them under our laws of intestate succession. Rationale:  If, therefore, a will is susceptible of two constructions, by one of which the testator disposes of the whole of his estate and by the other of which he disposes of only a part of his estate, dying intestate as to the remainder, this Court has always preferred that construction which disposes of the whole of the testator’s estate if that construction is reasonable and consistent with the general scope and provisions of the will. A construction which results in partial intestacy will not be adopted unless such intention clearly appears. With the language that the house is not to be sold is voided because of restraints on alienation – it would be unreasonable. If it was a life estate with a remainder then she would have given all of her interest. That is why the reversion language is important.
· “Reversion” – back to original grantor
· Every life estate is followed by a future interest — either a reversion in the transferor or a remainder in a transferee, or both. Hence, suppose that O conveys Black acre “to A for life.” A has a life estate, and O has a reversion.
· “Remainder” – to a 3rd person
· Vested: if he had said for anna to life then to another person. There is no contingency, there is nobody else besides that specified person.
· Contingent: It is a contingent remainder – contingent on her not having kids. There is something that can get in the way. Recognizable legal interest. 
· Rule: In evaluating property interest we look at the best interest of all the parties. 
· Deterioration and waste of the property is not the exclusive and ultimate test to be used in determining whether a sale of land affected by a future interest is proper, but also that consideration should be given to the question of whether a sale is necessary for the best interest of all the parties, that is, the life tenant and the contingent remaindermen.
· Baker v. Weedon Facts: “I give and bequeath to my beloved wife, Anna Plaxico Weedon all of my property both real, personal and mixed during her natural life and upon her death to her children, if she has any, and in the event she dies without issue then at the death of my wife Anna Weedon I give, bequeath and devise all of my property to my grandchildren, each grandchild sharing equally with the other.” Wife did not have any children so it will go to grandchildren who hold a future interest. However, she wants to sell because she does not have sufficient means of income. Rationale: Our decision to reverse the chancellor and remand the case for his further consideration is couched in our belief that the best interest of all the parties would not be served by a judicial sale of the entirety of the property at this time. While true that such a sale would provide immediate relief to the life tenant who is worthy of this aid in equity, admitted by the remaindermen, it would nevertheless under the circumstances before us cause great financial loss to the remaindermen. If they sold it, does not mean she gets all the money. Can be put into a trust to distribute it properly.
· Problems arising out of Legal Life Estates:
· Trusts: a more flexible and usually more desirable property arrangement than a legal life estate. A trustee holds the legal fee simple and as the “manager” of the property may be directed to pay all the income to the life tenant or to let the life tenant into possession
· Waste: courts have created three general categories of waste: affirmative waste, arising from voluntary acts; permissive waste, arising from a failure to act; and ameliorative waste, resulting from changes to the property, specifically changes that increase its value (Today a significant number of courts reject this view).

TYPE OF RESTRAINTS
· RIGHT TO TRANSFER (REAL AND PERSONAL PROPERTY)
· Restraints on alienation have traditionally been classified as disabling restraints, forfeiture restraints, and promissory restraints. 
· Disabling restraint withholds from grantee the power of transferring his interest.
· A forfeiture restraint provides that if the grantee attempts to transfer his interest, it is forfeited to another person.
· A promissory restraint provides that grantee promises not to transfer his interest.
· If valid is enforceable by the contract remedies or by injunction 
· Following overwhelming authority, Restatement provides that an absolute restraint on a fee simple is void. But with respect to partial restraints on a fee simple, the Restatement takes a more tolerant position than do most courts. Restatement provides that a partial restraint (e.g., limiting conveyance to certain persons or putting a time limit on the restraint) is valid if, under all the circumstances of the case, the restraint is found to be reasonable in purpose, effect, and duration.
· Davis v. Davis: Facts: Restriction in the deed: “The Grantors [Mr. and Mrs. Davis] hereby reserve unto themselves, a life estate in the Property, said life estate to be personal to the use of the Grantors, or the survivor thereof, and may not be utilized by any other person, nor may it be reduced to a cash value for the benefit of the Grantors, or the survivor thereof, but must remain always during the lifetime of said Grantors, or the survivor thereof, available for their individual and personal use without interference from either the remaindermen or any other person.” Mrs. Davis was renting out the property but the Deed restricts her from such action. Mrs. Davis is both the grantor who created the restraint and the life tenant. Rationale: Restraints on alienation are generally disfavored in North Carolina due to the “necessity of maintaining a society controlled primarily by its living members and the desirability of facilitating the utilization of wealth. Our Supreme Court has applied this restraints doctrine to life estates. We hold that whether the life estate was created by conveyance by a third party or by reservation by the life tenant herself is irrelevant. An unlimited restraint is against public policy; it makes no difference if the restraint is self-imposed.
· Rule of Law: patent exhaustion is uniform and automatic. Once a patentee decides to sell . . . that sale exhausts its patent rights, regardless of any post-sale restrictions the patentee purports to impose
· Public Policy: Flow of commerce. Balance and struggle on how much rights we give people to not prevent the development of ideas.
· Impression Products, Inc. v. Lexmark International, Inc. Facts: Lexmark designs, manufactures, and sells toner cartridges to consumers in the United States and around the globe. It owns a number of patents that cover components of those cartridges and the manner in which they are used. When toner cartridges run out of toner they can be refilled and used again. This creates an opportunity for other companies — known as remanufacturers — to acquire empty Lexmark cartridges from purchasers in the United States and abroad, refill them with toner, and then resell them at a lower price than the new ones Lexmark puts on the shelves. To enforce this single-use/no-resale restriction, Lexmark installs a microchip on each Return Program cartridge that prevents reuse once the toner in the cartridge runs out. Rationale: The single-use/no-resale restrictions may have been clear and enforceable under contract law, but they do not entitle Lexmark to retain patent rights in an item that it has elected to sell. When a patentee chooses to sell an item, that product “is no longer within the limits of the monopoly” and instead becomes the “private, individual property” of the purchaser, with the rights and benefits that come along with ownership. This well-established exhaustion rule marks the point where patent rights yield to the common law principle against restraints on alienation. A restraint on alienation that has a limited duration is more likely to be deemed reasonable, and these printer cartridges don’t have particularly long shelf lives.
· HYPO: Take a shop that restores and sells used cars. The business works because the shop can rest assured that, so long as those bringing in the cars own them, the shop is free to repair and resell those vehicles. That smooth flow of commerce would sputter if companies that make the thousands of parts that go into a vehicle could keep their patent rights after the first sale.
· Abandonment:
· Abandoned property is that: to which an owner has voluntarily relinquished all right, title, claim and possession with the intention of terminating his ownership, but without vesting it in any other person and with the intention of not reclaiming further possession or resuming ownership, possession or enjoyment.
· RULE: Doctrine of abandonment does not apply to perfect titles, only to imperfect titles
· Pocono Springs CA v. MacKenzie Facts: Appellants purchased a vacant lot at Pocono Springs Development in 1969. In 1987, appellants decided to sell their still-vacant lot. A subsequent offer for the purchase of appellants’ lot was conditioned upon the property being suitable for an on-lot sewage system. Upon inspection, the lot was determined to have inadequate soil for proper percolation, and appellants’ sale was lost. Believing their investment to be worthless, appellants attempted to abandon their lot. Appellants claimed that because they successfully abandoned their lot, they are relieved from any duty to pay the association fees sought by appellee. Rationale: They remain owners of real property in fee simple, with a recorded deed and “perfect” title. Absent proof to the contrary, possession is presumed to be in the party who has record title. [T]he record shows that they have retained “perfect” title to their lot. Neither title nor deed has been sold or transferred. . . . Perfect title, under PA law, cannot be abandoned. In the instant case, appellants’ intent is irrelevant. Fee simple is indefinite so they have to pay their taxes to the association.








Defeasible Estates 
· Defeasible Estates: Any estate may be made to be defeasible, meaning it will terminate, prior to its natural end point, upon the occurrence of some specified future event.
· Two key distinctions:
· 1.  Whether estate terminates automatically or requires affirmative act.
· 2. Who takes if estate gets cut short
· Three types of defeasible fees simple: 
· (1) The fee simple determinable
· Durational Words: “so long as,” “while used as,” “until,” “during the time that”
· The fee simple may continue forever, but if the land ceases to be used for school purposes, the fee simple will come to an end or, using the old word, determine, and the fee simple will revert back to O, the grantor.
· Automatically Transfers 
· Words that merely state the motive of the transferor in making a gift do not create a determinable fee
· O has possibility of reverter 
· Every fee simple determinable is accompanied by a future interest.
· California has abolished the fee simple determinable with statutes providing that language creating a fee simple determinable at common law creates a fee simple subject to condition subsequent.
· (2) The fee simple subject to condition subsequent, and 
· Language: “but if, provided however that when the premises. . . , on condition that the premises. . . .” 
· Does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens.
· Has to exercise right of (re)entry (also known as power of termination)
· When an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate, transferor has a right of entry.
· HYPO: Fred to Lucy, but if used for non-residential purposes, Fred shall have a right of entry.
· A right of entry was not transferable because it too was not a “thing”; rather it was thought of as a special right in the grantor to forfeit the grantee’s estate.
· (3) The fee simple subject to executory limitation (subject to executory interest).
· A fee simple subject to executory limitation is the estate created when a grantor transfers a fee simple subject to condition subsequent, and in the same instrument creates a future interest in a third party rather than in himself. The future interest in the third party is called an executory interest.
· Automatically transfers to third party if condition is violated.
· HYPO: O “to the Hartford School Board, but if it ceases to use the land as a school, to the City Library.”
· FUTURE INTEREST IN THE TRANSFEROR
· Reversion: the interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to take the property when the lesser estate expire
· If O, a fee simple owner, granted the land “to A for life,” the land would revert to O at A’s death. O ’s right to future possession is called a reversion. If O dies during A’s life, O ’s reversion passes under his will or to his heirs, and at A’s death whoever owns the reversion is entitled to possession of the land.
· When a reversion is retained, it may or may not be certain to become possessory in the future: O conveys Whiteacre “to A for life, then to B and her heirs if B survives A.” O has a reversion in fee simple that is not certain to become possessory. If B dies before A, O will be entitled to possession at A’s death. On the other hand, if A dies before B, O ’s reversion is divested on A’s death and will never become possessory.
· Reversion is transferable during life and descendible and devisable at death.
· Possibility of Reverter:
· A possibility of reverter arises when an owner carves out of his estate a determinable estate of the same quantum.
· Typically happens when dealing with a fee simple determinable out of a fee simple absolute. 
· For practical purposes a possibility of reverter is a future interest remaining in the transferor or his heirs when a fee simple determinable is created.
· Interests created in a transferee, known as:
· Vested remainder
· Contingent remainder
· Executory interest
· Future interest:
· Although a future interest does not entitle its owner to present possession, it is a presently existing interest that may become possessory in the future.
· A future interest is not a mere expectancy, like the hope of a child to inherit from a parent. A future interest gives legal rights to its owner. It is not like a will. 
· Statute of Limitations:
· The statute of limitations starts running on the possibility of reverter as soon as the determinable fee ends. 
· With respect to the right of entry, theoretically the statute of limitations should not begin to run until the grantor attempts to exercise the right and is rebuffed, giving rise to a cause of action.
· In many states the statute begins to run on the right of entry when the condition occurs. Or courts in other states may require the right of entry to be exercised within a reasonable time, which in turn may be defined as the period of the statute of limitations.
· Mahrenholz v. County Board of School Trustees (FEE SIMPLE DETERMINABLE)  Facts: 1941 deed to Trustees of Sch. Dist: “This land to be used for school purposes only; otherwise to revert to Grantors herein.” Hutton leave their legal heir Harry. Hutton’s conveyed to Jacqumain the remaining land and deed purported to convey to the Jacqmains the reversionary interest the Huttons held in the school land. In 1977, Harry E. Hutton, son and sole heir of W.E. and Jennie Hutton, conveyed to Ps all of his interest in the Hutton School land. Rationale: Ps could have acquired an interest in the Hutton School grounds if Harry Hutton had inherited a possibility of reverter from his parents. (1) stop being used for school (2) legal correct conveyance (actually had the right to) (3) that the conveyance was not pre-empted by Hutton’s disclaimer in favor of the school district. Here, the use of the word “only” immediately following the grant “for school purpose” demonstrates that the Huttons wanted to give the land to the school district only as long as it was needed and no longer. It suggests a limited grant, rather than a full grant subject to a condition, and thus, both theoretically and linguistically, gives rise to a fee simple determinable. In combination with the preceding phrase, the provisions by which possession is returned to the grantors seem to trigger a mandatory return rather than a permissive return because it is not stated that the grantor “may” re-enter the land.



COMMON LAW CONCURRENT INTEREST
· Tenancy in Common:
· Tenants in common have separate but undivided interests in the WHOLE property; the interest of each is descendible and may be conveyed by deed or will.
· There are no survivorship rights between tenants in common
· Separate interests can be conveyed at any time
· KEY QUALITIES: Separate undivided interest; Shares need not be of equal size; Separate interests can be conveyed at any time; No right of survivorship; Can be reached by creditors before or after death.
· The unity of possession is essential to a tenancy in common as well; none of the other three unities is.
· Joint Tenancy 
· Four Unities
(1) Time: The interest of each joint tenant must be acquired or vest at the same time.
(2) Title: All joint tenants must acquire title by same instrument or by a joint adverse possession. A JT can never arise by intestate succession or other act of law.
a. A joint tenant cannot pass her interest in a joint tenancy by will. Inasmuch as the joint tenant’s interest ceases at death, a joint tenant has no interest that can pass by will
(3) Interest: All must have equal undivided shares and identical interests measured by duration.
(4) Possession: Each must have a right to possession of the whole. After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant.
· At common law, and in many states today, if these four unities do not exist, a joint tenancy is not created; instead, a tenancy in common is created.
· Statutes in some jurx abolish requirement of the four unities and provide that a joint tenancy may be created simply by stating explicitly the intent to do so.
· An absolute right of a joint tenant is the power to convey is her or separate estate by gift or otherwise without the knowledge or consent of the other joint tenant
· Qualities of JT: 
· Right of survivorship
· Conveyance destroys
· Not reachable by creditors after death
· The idea that a joint tenant’s interest ceases at death also has important consequences for creditors. If a creditor acts during a joint tenant’s life, the creditor can seize and sell the joint tenant’s interest in property, severing the joint tenancy. If the creditor waits until after the joint tenant’s death, the decedent joint tenant’s interest has disappeared, and there is nothing the creditor can seize.
· Unequal shares
· If A and B take title as joint tenants and A furnishes 1/3 of the purchase price and B 2/3, and the parties intend the proceeds from sale of the JT property to be divided 1/3 and 2/3 if sold during their joint lives, a joint tenancy is created, and, if the property is sold, the court will divide the proceeds according to their intent.
· If the four unities exist at the time the joint tenancy is created but are later severed, the joint tenancy turns into a tenancy in common when the unities cease to exist by a mutual agreement destroying one of the four unities.
· If you have 10 people involved but one person conveys their interest, the other 9 people are still in a joint tenancy but the new person has a tenancy in common.
· Cannot say someone has a life estate and someone has a fee simple. You could do this in a TIC though. A joint tenancy has to be the same duration. 
· Riddle v. Harmon, (Severance of JT) Facts: Distressed upon learning that, upon her death, the property would pass to her husband, she requested that the JT be terminated so that she could dispose of her interest by will. As a result, the attorney prepared a grant deed whereby Mrs. Riddle granted to herself an undivided one-half interest in the subject property. He also prepared a will disposing of Mrs. Riddle’s interest in the property. Rule of Law: A JT may terminate a joint tenancy by conveying his or her interest in the property, with or without the knowledge of the other tenant(s), to another party. Rationale: Court holds that there is no reason to maintain the outmoded requirement of involving a third party. It is simpler and more efficient to allow persons to shatter joint tenancies directly rather than set up legal fictions to accomplish the same purpose. This holding does not alter any existing rights as joint tenants always have had the right to unilaterally destroy the joint tenancy by transfer with or without the co-tenant’s knowledge.  (If you don’t need a strawman to create a joint tenancy, you do not need one to terminate). TIC.
· Harms v. Sprague (NO Severance of JT) Facts: P, Will Harms, and brother John Harms, took title to real estate as JTs. Sprague entered into an agreement with the Simmonses whereby Sprague was to purchase their property for $25k. Sprague tendered $18k in cash and signed a promissory note for the balance of $7k. Because Sprague had no security for the $7k, he asked John Harms, to co-sign the note and give a mortgage on his interest in the JT property Rule of Law: A lien placed on one joint tenant’s interest in jointly held property does not destroy a joint tenancy. Rationale: While a JT may be destroyed when one of the tenants conveys his interest in the property to another, a different question is presented when the tenant merely encumbers his interest in the property. The execution of a mortgage on property is treated as a mere lien on the property and not as a transfer of title; subsequent cases follow this holding. Therefore, John’s mortgage was merely a lien on his interest in the property, and it did not destroy the JT with Will. Thus, upon John’s death, Will assumed title in the entire property. Moreover, the mortgage that John had taken out on his interest in the property did not survive his death. Will assumed title to property because the conveying instrument granted him a right of survivorship in the property. Because Will did not take title to the land as John’s successor in interest, Will did not inherit the encumbrance on the property. When John died, his interest in land no longer existed, and the mortgage was extinguished along with John’s interest in the land.
· Depends if a jurisdiction uses a lien or title theory of mortgage***
· In reality, if there is a JT a creditor would make both parties co-sign
· Tenancy by the Entirety 
· Four unities plus marriage
· Recognized by roughly half of U.S. States (Not community property)
· Right of Survivorship
· Cannot be severed by transfer of interest of one party acting alone. Neither husband nor wife can defeat the right of survivorship of the other by a conveyance to a third party; only a conveyance by husband and wife together can do so.
· Divorce terminates the tenancy by the entirety because it terminates the marriage, which is a requisite for a tenancy by the entirety; absent some agreement to the contrary, the parties usually become tenants in common.
· Accounting For Benefits:
· Rents or other payments (mineral lease, timber sales) from third parties: 
· In all states, cotenant who collects must account to other for actual amounts received net expenses received from the co-owned land
· E.g. if one cotenant leases a farm to a third party, or executes a mineral lease, or cuts and sells timber, he must account for net rents, royalties, and other proceeds in excess of his share.
· Absent ouster, however, the accounting is usually based only on actual receipts, not fair market value.
· Recover Costs:
· Expenditures: Taxes, mortgage payments, carrying charges:
· Right to contribution/ credit in accounting or partition action
· (But if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds costs.)
· **not all jurisdx
· A cotenant paying more than his share of taxes, mortgage payments, and other necessary carrying charges generally has a right to contribution from other cotenants, at least up to the amount of value of their share in the property. (Similarly, the cotenant paying more than his share receives a credit for the excess payments in an accounting or partition action.
· Repairs/maintenance – 
· Maj:  no right to contrib. (Minority allow with notice)
· The general rule is that the interests of the improver are to be protected if this can be accomplished without detriment to the interests of the other cotenants.
· As to necessary repairs, some jurx provide for contribution if repairing cotenant gives notice to the other cotenants; most, however, recognize no affirmative right to contribution from the other cotenants in the absence of an agreement.
· Can recover reasonable credit in accounting or partition action.
· Improvements – 
· NO right to contribution, no credit in accounting for partition action
· In an accounting for rents and profits, the improver is allowed all increments in value (if any) attributable to the improvements.
· BUT, for in-kind partition, improving cotenants gets physical portion with improvements if nonprejudicial to other or for partition by sale the value (not cost) goes to improving cotenants.
· If physical partition is impossible or would result in injustice to one of the cotenants, the property is sold and the proceeds distributed in such a way as to award to the improver the added value (if any) resulting from his improvements.

RELATIONS AMONG CONCURRENT OWNERS
· Partition: If tenants in common or joint tenants cannot solve their problems by mutual agreement, any one of them can bring an action for judicial partition. In a partition action, a court will either physically partition the tract of land into separately owned parts or order the land sold and divide the proceeds among the tenants.
· As a means of resolving disputes either in kind or by sale.
· Connecticut favors: Presumption in favor of in-kind, but can partition by sale. 
· Most modern jurx favor: decree sales in partition actions in a great majority of cases, either because the parties all wish it or because courts are convinced that sale is the fairest method of resolving the conflict.
· Partition by sale:
· (1) When physical attributes make in-kind impracticable or inequitable; AND
· (2) Interests of the owners would be better promoted by partition by sale
· A sale is justified if it appears to the satisfaction of the court that the value of the land when divided into parcels is substantially less than its value when owned by one person.
· An alternative approach (some courts) - If a court finds (1) that partition in kind is impractical or wasteful, and (2) that sale would not protect the interests of all parties, then the court may assign all of the property to one or more of the cotenants, provided they pay the other cotenant(s) compensation in an amount set by the court (and presumably equal to fair market value).
· Delfino v. Vealancias Facts: Angelo and William Delfino, and D, Vealencis, own, as tenants in common, real property located in Connecticut. Apparently, none of the parties is in actual possession of the remainder of the property. Ps, one of whom is a residential developer, propose to develop the property, upon partition, into forty-five residential building lots. ISSUE: (1) the court must first consider the practicability of physically partitioning the property in question. (2) whether a partition in kind would also promote the best interests of the parties. Rationale: (1) it is only divided up by two people not multiple. It is not too small either. A partition in kind clearly would be practicable under the circumstances of this case. (2) The development of the plaintiffs’ parcel for residential purposes, which the trial court concluded was the highest and best use of the property because the business will get in the way and it is operating illegally. HOWEVER, city of Bristol has granted the defendant the appropriate permits and licenses each year to operate her business. / Not merely the economic gain of one tenant, or a group of tenants. A partition by sale would force the defendant to surrender her home and, perhaps, would jeopardize her livelihood. It is under just such circumstances, which include the demonstrated practicability of a physical division of the property, that the wisdom of the law’s preference for partition in kind is evident. Interest is more than just economics, it ties into livelihood.
· Ouster:
· Ouster: Ouster is a conclusory word which is used loosely in cotenancy cases to describe two distinct fact situations:
· (1) the beginning of the running of the statute of limitations for adverse possession and 
· (2) the liability of an occupying cotenant for rent to other cotenants.
· Majority and minority views. When a cotenant is in sole possession of concurrently owned property, the majority holds that, unless there has been an ouster, the cotenant in possession does not have to pay a proportionate share of the rental value to the cotenants out of possession. A few jurisdictions take the view that a cotenant in exclusive possession must pay rent to cotenants out of possession even in the absence of ouster.
· Spiller v. Mackereth Facts: Mackereth (P) and Spiller (D) owned a building as tenants in common. After their tenant vacated the property, Spiller took the property and used it as a warehouse. Mackereth sent Spiller a letter demanding that Spiller either vacate half of the building, or pay Mackereth rent for half of the rental value. Spiller refused to do either, and Mackereth sued him. Rule of Law: A cotenant in common, having an undivided right to the entire property, does not owe rent to his cotenant unless he agrees to, or unless he has effected the ouster of his cotenant. Rationale: Tenants in common each own an undivided interest in the whole property, so each has the right to enjoy using the full property without paying rent. However, one cotenant must honor a demand from the other cotenant who wishes to use the property as well. If one cotenant asserts ownership of the property in such a manner as to deprive his cotenant of his rights to the property, then an ouster has occurred and the ousted cotenant is entitled to compensation for his interests. In Alabama, an ouster can occur when one tenant occupies the property and refuses the cotenant’s demand to allow use and enjoyment of the property. Spiller would have had to deny Mackerth the right to enter the property. Out of possession tenant go and try to enter and the co tenant in possession blocks them. Thus, it is not enough to ask for rent. 
· Idea that each tenant has a undivided right to use the whole thing not just one section.
· RENT:
· A joint tenant may, without the consent of his cotenant, convey or burden his share of the property only to the extent of his interest in the property.
· LEASING IS NOT A SEVERANCE.
· Transferring right of possession not their interest, the bundle of sticks.
· Swartzbaugh v. Sampson Facts: Mr. and Mrs. Swartzbaugh owned property as joint tenants with right of survivorship. Over the objection of Mrs. Swartzbaugh (P), Mr. Swartzbaugh (co-defendant) leased a portion of their property to Sampson (co-defendant), upon which Sampson constructed a boxing pavilion. Mrs. Swartzbaugh sued her husband and Sampson to cancel the leases governing the land where the boxing pavilion was built. Rule of Law: A joint tenant may, without the consent of his cotenant, convey or burden his share of the property only to the extent of his interest in the property. Rationale: When a joint tenant leases out his interest in a property, that lease provides the lessee with only as much interest as the joint tenant had in the first place; the cotenant retains her interest in the land as well. The lease between Mr. Swartzbaugh and Sampson is a valid lease and cannot be declared a nullity. Lessees holding property under a lease generally cannot challenge the lessor’s title to the property, and in the absence of an ouster, it would be difficult for the lessee to make a claim of adverse possession.

MARTIAL INTERESTS
Three property regimes are usually available:
· They may choose (1) to hold all their property in separate ownership (as under the American common law system); 
· (2) to hold property acquired from earnings as community property, and inherited property as separate property (the American community property system); or 
· (3) to hold all their property from whatever source as community property (universal community property).
Two broad approaches 
(1) Common law: 
· upon divorce property of the spouses remained the property of the spouse holding title. Property held by the spouses as tenants in common or as joint tenants remained in such co-ownership. Because the unity of marriage was severed by divorce, property held in tenancy by the entirety was converted into a tenancy in common.
· Many equitable division statutes authorize a court to divide all property owned by the spouses, regardless of the time and manner of acquisition.
· Other statutes authorize a court to divide only “marital property.” Marital property is defined in some states to include all property acquired during marriage by whatever means (earnings, gifts, or inheritances); in others it includes only property acquired from earnings of either spouse during marriage.
· In equitably dividing property, there is a movement toward equal distribution of marital property upon divorce. In some states equal division is required; in others it is only a presumptive rule.
· Death of a Spouse Common Law Jurisdictions
· Dower and curtesy (now abolished)
· Dower survives in a few states
· Life estate in 1/3 of real property held during marriage
· Important consequence of dower in modern times is that both husband and wife must sign deeds to land to release dower, even though title is in only one of them.
· Includes Freehold land: 
· 1. owned during marriage and
· 2. inheritable by issue (fee simple or TIC, NOT JT)
· Modern Elective Share
· Ownership (rather than support – i.e., life estate of dower)
· All CL jurisdictions except GA have
· Attaches at moment of marriage
· Surviving spouse renounce will, choose statutory share (usually 1/3-1/2)
· Usually applies to all of decedent’s property at death
· Does not include life insurance and JT
· This is a form of deferred community property; one spouse does not receive a property interest in the other spouse’s property during marriage, but only at other spouse’s death.
· Sawada v. Endo (CL Tenants by Entirety) Facts: Sawadas (Ps) were injured in a car accident with Endo (D). When the accident occurred, Endo was the owner of land as a tenant by the entirety with his wife. Before the trial on the accident was held, the Endos deeded their land to their sons. Subsequently, the Sawadas were each awarded a monetary judgment against Endo for his role in the accident. In trying to obtain satisfaction from the judgment, Sawadas brought suit seeking to set aside the Endos’ transfer of land to their sons. Rule of Law:  The interest of a husband or wife in a tenancy by the entirety is not subject to the claims of his or her individual creditors during the joint lives of the spouses. Rationale: A tenancy by the entirety is based on unity of married couple and their ownership in property is likewise united as one. As a result, creditors of only 1 of the 2 married individuals may not reach marital property that is a tenancy by the entirety. So, Endos’ transfer of land is not fraudulent and is valid.
· The tenancy serves to protect the family home as well as other property from transfer by one spouse and from creditors of one spouse. The tenancy by the entirety, where recognized, can be created in any amount of real property and, in many states, in any amount of personal property.

(2) Community property (CA) 
· Marriage as a partnership, hence:
· Earnings of each spouse owned equally as undivided shares during marriage.
· Most common source of CP.
· Earnings include rents, profits, fruits of earnings
· Separate Property – acquired before marriage or during marriage by gift, devise, or descent.
· No comm. property state recognize dower or curtesy; nor recognize tenancy by entirety.
· NOTE: In most community property states liability to creditors follows management and control. The creditors of a managing spouse can reach whatever community property the creditor spouse is legally entitled to manage. Hence if the husband and wife are equal managers of the property, creditors of either the husband or the wife can reach the property.
· Whatever they can manage is whatever is the property in the community property.
· How do you know if it is CP or SP?
· 1. When was property acquired? If before marriage or after divorce (CA), it is separate.
· 2.  How was it acquired?  Gift, inheritance, devise = separate even if during marriage.
· RULE: Couples can choose to TRANSMUTE community into separate property and vice versa.
· Unlike JT, it takes both spouses to take something out of the CP form.  [Most states require writing, although signature on a deed often presumed to be valid.]
· However, one spouse (acting alone) can transmute their own separate property into community property by making a gift to the community. This does not require writing because presumptions favor CP. Burden is on spouse asserting that something is separate.
· End of marriage in CP state
· Divorce -  CP divided (usually 50-50)
· Death -  Decedent can dispose of  ½ CP (and all separate property) by will.
· If no will, spouse (usually) takes decedent’s share of CP, depending on details of state’s intestacy statute
· Mixing Community Property with Separate Property
· This situation sometimes arises when property is acquired before marriage but part of the purchase price is paid after marriage with community funds.
· follow the “inception of right” rule: Under the “inception of right” rule, the character of the property is determined at the time the wife signed the contract of purchase; the house is her separate property. The community is entitled only to a return of community payments plus interest.
· Few follow “time of vesting” rule: Under “time of vesting”, title does not pass to wife until all installments are paid, and hence house is community property. 
· Still others, including California, follow a pro rata apportionment: Under the pro rata sharing rule, the community payments “buy in” a pro rata share of the title.
· Migrating couples-domicile at time of acquisition determines character (absent agreement) BUT residence at death determines distribution rules.
· In Re Marriage of Graham (CL – Marital Prop) Facts: During the course of their marriage, Mrs. Graham worked full time as an airline stewardess. Mr. Graham worked part time, spending most of his time completing his education. Mr. Graham received a BA and an M.B.A. during the course of the marriage. They accumulated no marital property during their marriage. Rule of Law: An educational degree earned during the course of a marriage is not considered marital property and is therefore not subject to equitable distribution upon dissolution of the marriage. Rationale:  For purposes of this article only, “marital property” means all property acquired by either spouse subsequent to the marriage except:(a) Property acquired by gift, bequest, devise, or descent; (b) Property acquired in exchange for property acquired prior to the marriage or in exchange for property acquired by gift, bequest, devise, or descent;(c) Property acquired by a spouse after a decree of legal separation; and(d) Property excluded by valid agreement of the parties. Degree cannot be assigned, sold, transferred, conveyed, or pledged.
· Obergefell v. Hodges (Rights of Domestic Partners) Facts: Obergefell and Arthur married inside of the jet as it was parked on a Maryland tarmac. Ohio state laws, and Ohio Constitution Art. XV, § 11 — forbid same-sex marriage. Following Arthur’s death, and in accordance with Ohio law, Arthur’s death record (1) failed to record Obergefell as Arthur’s “surviving spouse” and (2) listed Arthur as “unmarried” at the time of his death. Rule of Law: States must recognize the validity of marriages performed out of state. It concluded that they must. Rationale: “Leaving the current state of affairs in place would maintain and promote instability and uncertainty. For some couples, even an ordinary drive into a neighboring State to visit family or friends risks causing severe hardship in the event of a spouse’s hospitalization while across state lines.”
· The four principles and traditions to be discussed demonstrate that the reasons marriage is fundamental under the Constitution apply with equal force to same-sex couples. A first premise of the Court’s relevant precedents is that the right to personal choice regarding marriage is inherent in the concept of individual autonomy. A second principle in this Court’s jurisprudence is that the right to marry is fundamental because it supports a two-person union unlike any other in its importance to the committed individuals. A third basis for protecting the right to marry is that it safeguards children and families and thus draws meaning from related rights of childrearing, procreation, and education. Just as a couple vows to support each other, so does society pledge to support the couple, offering symbolic recognition and material benefits to protect and nourish the union. while the States are in general free to vary the benefits they confer on all married couples, they have throughout our history made marriage the basis for an expanding list of governmental rights, benefits, and responsibilities.











PART IV Land Use Controls
NUISANCE:	Comment by Ruvalcaba, Jacob: Jost (threshold) – Estancia (balancing/ utilitarian approach) – Spurt (public nuisance) – Boomer (injunction. Damages) – Coming to the nuisance does not bar as seen in Spur.
· Guiding principle: use one’s own property in such a way as not to injure the property of another.
· Two questions: (1) Is there liability? Was nuisance created? (2) What is the remedy?
· The difference between a private nuisance and a public nuisance is generally one of degree. USE: A private nuisance is one affecting a single individual or a definite small number of persons in the enjoyment of private rights not common to the public, while a public nuisance is one affecting the rights enjoyed by citizens as a part of the public. To constitute a public nuisance, the nuisance must affect a considerable number of people or an entire community or neighborhood.
· The distinction between private and public nuisance can be important in several respects. First, since a private nuisance arises from interference with the use and enjoyment of land, only owners of interests in land can bring suit. Second, since a public nuisance arises from interference with public rights, any member of the affected public can sue, but usually only if the person bringing suit can show “special injury” (or “special damage,” or “particular damage”) — injury or damage of a kind different from that suffered by other members of the public.
· Private nuisance: one makes an improper use of his own property and in that way injures the land or some incorporeal right of one’s neighbor. REQUIREMENTS:
· (a) Whether a person of ordinary sensibilities would be offended/harmed. 
· (b) An interference with use and enjoyment of land, in order to give rise to liability, must be substantial; 
· (c) it must also be either intentional and unreasonable or the unintentional result of negligent, reckless, or abnormally dangerous activity. 
· Intentional Private Nuisance: An invasion of another’s interest in the use and enjoyment of land is intentional in the law of private nuisance when the person whose conduct is in question as a basis for liability acts for the purpose of causing it, or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct.
· E.g.: air and water pollution, noise, odors, vibrations, flooding, excessive light (or inadequate light) — that continues over time and is known by the defendant to result from its activities.
· Note: Liable regardless of degree of care or skill exercised by him to avoid injury.
· ACTIONABLE PRIVATE – Morgan v. High Penn Oil Co. Facts: Oil refinery approximately 1k feet from dwelling of P. For some hours on two or three different days during each week of its operation, the oil refinery emitted nauseating gases and odors in great quantities; that the nauseating gases and odors invaded the nine acres owned by P in such amounts and in such densities as to render persons of ordinary sensitiveness uncomfortable and sick; that the operation of the oil refinery thus substantially impaired the use and enjoyment of the nine acres by the plaintiffs and their renters; and the D failed to put an end to the atmospheric pollution arising out of the operation of the oil refinery after notice and demand from the plaintiffs to abate it. Moreover, the oil refinery was the only agency discharging gases or odors in annoying quantities into the air in the section. Rationale: High Penn intentionally and unreasonably caused noxious gases and odors to escape to such a degree as to impair in a substantial manner the plaintiffs’ use and enjoyment of their land. If it is permitted to carry this intent into effect, hereafter cast noxious gases and odors with such recurring frequency and in such annoying density as to inflict irreparable injury upon P in the use and enjoyment of their home and their other adjacent properties; issuance of an appropriate injunction is necessary to protect plaintiffs against the threatened irreparable injury.
· A public nuisance “is an unreasonable interference with a right common to the general public.” 
· Essentially, the underlying bases of liability for public nuisance are the same as those for private nuisance — there must be substantial harm caused by intentional and unreasonable conduct or by conduct that is negligent, reckless, or abnormally dangerous. And, unreasonableness turns heavily on considerations of gravity and utility.
· Circumstances said to bear on the issue of unreasonableness are: 
· whether the conduct in question significantly interferes with public health, safety, peace, comfort, or convenience (as in Spur); 
· whether the conduct is proscribed by statute or ordinance (as in Spur); 	Comment by Ruvalcaba, Jacob: As we know in hadacheck.
· whether the conduct is of a continuing nature or has produced a permanent or long-lasting effect.
· CIRCUMSTANCES OF UNREASONABLE 1 & 2 – Spur Industries, Inc. v. Del E. Webb Development Co Facts: Spur’s predecessors in interest developed feedlots about ½ mile south of Olive Avenue. Del Webb began to plan the development of an urban area to be known as Sun City. At this time, Del Webb did not consider odors from the Spur feed pens a problem and Del Webb continued to develop in a southernly direction, until sales resistance became so great that the parcels were difficult if not impossible to sell. Holding: (1) Permanently enjoining the operation of the feedlot. (2) Indemnify for coming to the nuisance and taking advantage. Rationale: May Spur be Enjoined? It is clear that as to the citizens of Sun City, the operation of Spur’s feedlot was both a public and a private nuisance. They could have successfully maintained an action to abate the nuisance. Del Webb, having shown a special injury in the loss of sales, had standing to bring suit to enjoin the nuisance. Moreover, public nuisance of statute of unhealthy conditions. Must Del Webb Indemnify Spur? Spur is required to move not because of any wrongdoing, but because of a proper and legitimate regard of the courts for the rights and interests of the public. It does not seem harsh to require a developer, who has taken advantage of the lesser land values in a rural area as well as the availability of large tracts of land on which to build and develop a new town or city in the area, to indemnify those who are forced to leave as a result. Having brought people to the nuisance to the foreseeable detriment of Spur, Webb must indemnify Spur for cost of moving or shutting down. 
· Hypo bakery: came to this nuisance. Came into an industrial area where they got a cheaper price. 
· Two Major Approaches in determining nuisance and whether the conduct is “unreasonable”
· ** To do on an exam, in order to determine at the liability stage if this is even a nuisance is if it was unreasonable. There are two possible ways a jurisdiction might go about it.*** 
· Trisolini says overlap with nuisance of threshold and restatement factors before the utility of the conduct..
· (1) Threshold test focuses on the gravity of harm to the Plaintiff. (Jost v. Dairyland Power Coop “Whether its economic or social importance dwarfed the claim of a small farmer is of no consequence in this lawsuit.”)
· Relevant inquiry is said to concern the level of interference that results from the conduct — particularly, whether the interference crosses some threshold that marks the point of liability.
· (2) Restatement test balances the gravity of harm to Plaintiff with utility of Defendant’s actions. (Utilitarian approach) (REFER TO ESTANCIA CASE – AC)	Comment by Ruvalcaba, Jacob: Estancia - TAKEAWAY: Harm at issue is the loud interfering noise that is for sure a nuisance. The court was right in issuing an injunction because they did so implicitly through balancing. They found no benefit to the public generally but if they showed that there was a shortage of apartments in the city, that might be a different story.
· §827. Gravity of harm factors: in determining the gravity of the harm from an intentional invasion of another’s interest in the use and enjoyment of land, the following factors are important. (USE THESE FOR THRESHOLD TEST!!!)
· (a) the extent of the harm
· (b) the character of the harm
· (c) the social value that the law attaches to the type of use or enjoyment invaded
· (d) the suitability of the particular use or enjoyment invaded to the character of the locality; and
· (e) the burden on the [plaintiff] of avoiding the harm.
· §828. Utility of Conduct – Factors involved
· (a) the social value that the law attaches to the primary purpose of the conduct;
· (b) the suitability of the conduct to the character of the locality; and
· (c) the impracticability of preventing or avoiding the invasion
· MORE ON NUISANCE:
· Fear and loathing. Usually, people don’t want halfway houses in their neighborhoods, especially facilities for parolees. Apprehension about criminal activity is one worry, declining property values another. Some courts have found such considerations sufficient for nuisance liability, others not.
· A court held negative publicity resulting from unfounded fears did not constitute a significant interference with the use and enjoyment of the plaintiffs’ land.
· General rule seems to be that stigma damages are recognized only where the plaintiff’s property has sustained actual physical injury as a result of the defendant’s conduct.
· Light & air. Generally, nuisance law protects ordinary uses, not abnormally sensitive 1s. 
· Compare Prah v. Maretti, (may be a nuisance if the gravity of the harm to the plaintiff outweighs the utility of the defendant’s conduct), with Sher v. Leiderman, (criticizing Prah as an unjustified departure from established law and holding that blocking light to a neighbor’s property does not constitute a nuisance, except in cases where malice is the overriding motive). 
· Spite and spam. Courts commonly find nuisance liability in instances where a landowner builds a structure ( “spite fence”) of no use whatsoever other than to vex a neighbor.
· Plain old ugly. Most courts hold that unsightliness alone does not constitute a nuisance (unless, of course, spite is the only motive). Still, a junkyard in a residential area might be a nuisance if unreasonably operated and unduly offensive.
· REMEDIES:
· Old Rule - Where a nuisance has been found or where there has been any substantial damage shown by the party complaining an injunction will be granted. 
· New Remedy Approaches: Have an injunction that starts right now. Postpone the injunction for 18 months – giving them 18 months to fix the harm they are causing (delayed injunction); other option is period/temporary damages of giving them up to that point and you can continue to come back to court at a future date for more damages; or permanent damages. (Boomer)
· DAMAGES: Some courts have held, in the “balancing of conveniences” cases, that damages may be the sole remedy. 
· USE: If the court finds that the injury to the complainant is slight in comparison to the injury caused the defendant and the public by enjoining the nuisance, relief will ordinarily be refused.  Or if it is a minor inconvenience then it would lie in remedy for damages over an injunction. The necessity of others may compel the injured party to seek relief by way of an action at law for damages rather than by a suit in equity to abate the nuisance.
· DAMAGES OVER AN INJUNCTION – PERMANENT NOT TEMPORARY. Boomer v. Atlantic Cement Co. Facts: D operates a large cement plant near Albany. These are actions for injunction and damages by neighboring land owners alleging injury to property from dirt, smoke, and vibration emanating from the plant. Rationale: A court is neither equipped in the limited nature of any judgment to pronounce nor prepared to lay down and implement an effective policy for the elimination of air pollution. The ground for the denial of injunction, notwithstanding the finding both that there is a nuisance and that plaintiffs have been damaged substantially, is the large disparity in economic consequences of the nuisance and of the injunction.  Holding: The effect of this was, injunction having been denied, plaintiffs could maintain successive actions at law for damages thereafter as further damage was incurred. For obvious reasons the rate of the research is beyond control of defendant, so postponement of an injunction to eliminate the nuisance does not make sense. If at the end of 18 months the whole industry has not found a technical solution a court would be hard put to close down this one cement plant if due regard be given to equitable principles. On the other hand, to grant the injunction unless defendant pays plaintiffs such permanent damages as may be fixed by the court seems to do justice between the contending parties. Grant the injunction conditioned on the payment of permanent damages to P compensating them for the total economic loss to their property present and future caused by defendant’s operations. Dissent: In permitting the injunction to become inoperative upon the payment of permanent damages, the majority is, in effect, licensing a continuing wrong. TAKEAWAY: Do not want to do temporary damages because a succession of lawsuits. So they do a permanent damage remedy. Can bring in environmental social disutility but economic utility tends to weigh heavily in courts. Also because it is a 45 million dollar investment and 300 jobs. Reflects a shift in thinking about the impact of large industries.
· INJUNCTION:  According to the doctrine of “comparative injury” or “balancing of equities” the court will consider the injury which may result to the defendant and the public by granting the injunction as well as the injury to be sustained by the complainant if the writ be denied. 
· P is not required to recover damages for a temporary nuisance, that is, for the time when the nuisance began until the date of the trial, in order to secure a permanent injunction.
· INJUNCTION – Estancias Dallas Corp. v. Schultz Facts: AC unit sounds like a jet airplane or helicopter. Quiet neighborhood before these apartments were constructed. Can no longer do any entertaining in their backyard because of the noise. Cannot carry on a normal conversation in their home without all their doors and windows closed. Noise interferes with their sleep at night. Several of the neighbors gave similar testimony. Original owner of the apartments testified it cost about $80,000 to construct air conditioning system and that separate units for the eight buildings would have cost $40,000 more. That it would now cost $150,000 to $200,000 to change to that system. That these apartments could not be rented without air conditioning. Rationale: No testimony in the record reflecting benefit to the public generally. There is no evidence that there is a shortage of apartments in the City of Houston and that the public would suffer by having no place to live. The nuisance in this case will not be permitted to exist “‘based on the stern rule of necessity rather than on the right of the author of the nuisance to work a hurt, or injury to his neighbor.’ ” There is no evidence before us to indicate the “‘necessity of others . . . compel[s] the injured party to seek relief by way of an action at law for damages rather than by a suit in equity to abate the nuisance.” TAKEAWAY: Harm at issue is the loud interfering noise that is for sure a nuisance. The court was right in issuing an injunction because they did so implicitly through balancing. They found no benefit to the public generally but if they showed that there was a shortage of apartments in the city, that might be a different story.
· Coming to the nuisance: Prevailing view is that moving into the vicinity of a nuisance does not completely bar a suit for damages or injunctive relief, but is a “relevant factor.” (an additional thing to consider and it may weigh against)
· Courts have held that the residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and has been damaged thereby.
· Hypo bakery: came to this nuisance. Came into an industrial area where they got a cheaper price. 

ZONING: Authority, Structure, Scope	Comment by Ruvalcaba, Jacob: Think about Euclid zoning: court saying no apartments because there is a need of single family housing for the benefit to children. But what about the children in the apartments?
Zoning has potential of creating disparate impact. However, even getting rid of them can disproportionally affect disadvantaged communities as well. Just like in Houston. 



Think how zoning contributes to redlining and disaparate impact. FHA and what we are trying ignore.

Deals with increasing urban populations.

You are obviously doing it for the general welfare of the public, but you also have to take into account the otherside of it like the people who are being affected….
· USE: Zoning is an extension of the state’s general police power to take care of the general public health and welfare that courts typically respect as seen Village of Euclid. Municipal zoning regulations are constitutional, unless they are clearly arbitrary (spot zoning) and unreasonable on its face to which it has no substantial relation to the public health, safety, morals, or general welfare. Usually seen in the prevention of nuisance and created to deal with the difficulties created by increasing urban populations. These requirements are met here: _______. 
· RULE: **Municipal zoning regulations are constitutional, unless they are clearly arbitrary and unreasonable, have no substantial relation to the public health, safety, morals, or general welfare.
· Police power: States have a general police power to take care of the general public health and welfare.  Broad power to protect the public. Through the states, the cities are able to adopt such power. A generalized power.
· Zoning (legislative), you are trying to prevent the nuisance and created to deal with the difficulties created by increasing urban populations.
· RULE: In order to say a zoning ordinance is unreasonable, it must on its face have no contribution to public health. Purely arbitrary and unreasonable. 
· A particular application of zoning may be arbitrary.
· Ordinances restricting industrial use of property may be over-inclusive, going beyond dangerous and offensive uses and forbidding the innocent as well, but this is unavoidable. Such ordinances do not “pass…the bounds of reason and assume…the character of a merely arbitrary fiat.” Thus, they are generally valid.
· There is no need to wait until a building permit has been denied to challenge the ordinance.
· The zoning scheme of the Euclid ordinance is known today as Euclidean zoning. 
· Districts are graded from “highest” (single family residences) to “lowest” (worst kind of industry). Under Euclidean zoning, uses permitted in each district are cumulative; higher uses are permitted in areas zoned for lower uses but not vice versa.
· In an attempt to preserve large tracts for future industrial use, improving the fiscal base, some cities have turned to noncumulative zoning, prohibiting houses and commerce in industrial zones (often called industrial parks).
· Village of Euclid v. Ambler Realty Co. Facts: Euclid is a largely residential suburb. In 1922, Euclid enacted comprehensive zoning ordinances and created a board of zoning appeals charged with enforcement. The regulations created different districts based on the class of use, including purely residential, mixed use, commercial, and industrial. As a result of the ordinance, Ambler’s land was partitioned in terms of the types of uses that were permissible on it. Most notably, portions of Amber’s land were zoned in such a way as to prohibit the development of industry. Value of property is decreasing because split between three different zones. Rationale: Validity of purely residential districts that exclude all commercial activity – state courts seem to sustain such ordinances than overturn them. Experts generally agree that such zoning laws make fire and accident prevention easier, reduce noise, and preserve residential areas. Such regulations are thus valid so long as not arbitrary and unreasonable or without connection to the general welfare. In this case, Euclid may be restricting the current course of industrial development, but it is acting well within its rights as a separate municipality. Euclid has the right to exercise its police powers to separate industrial development from its residential sector. The zoning restriction scheme here may well prove to be unconstitutional as applied, but is constitutional on its face. 
· Expanding the Aims (and Exercising the Muscle) of Zoning
· Aesthetic Regulation: by an analogy to nuisance, police power can be exercised to further public health, safety, and general welfare, but not for purely aesthetic purposes.
· State ex rel. Stoyanoff v. Berkeley Facts: Relators’ applied to appellant Building Commissioner for a building permit to allow them to construct a single family residence which was unusual in design, “but complied with all existing building and zoning regulations and ordinances of the City.” Holding: The denial by appellant of a building permit for relators’ highly modernistic residence in this area where traditional Colonial, French Provincial and English Tudor styles of architecture are erected does not appear to be arbitrary and unreasonable when the basic purpose to be served is that of the general welfare of persons in the entire community.  Rationale: The city has a comprehensive plan of zoning to maintain the general character of buildings therein. Argument that the ordinance is based entirely on aesthetic factors ignores: that unsightly, grotesque and unsuitable structures, detrimental to the stability of value and the welfare of surrounding property, structures, and residents, and to the general welfare and happiness of the community, be avoided, and that appropriate standards of beauty and conformity be fostered and encouraged. Directly related to the general welfare of the community. Along with that inherent factor is the effect that the proposed residence would have upon the property values in the area. The area under consideration is clearly, from the record, a fashionable one. The values it represents “are spiritual as well as physical, aesthetic as well as monetary. It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled.” 
· The standard is to see if the house meets customary appearance in structure/design. Needs to meet general conformity and the sort, etc..
· Tragedy of the commons: if no zoning and everyone does whatever they want.
· “The stabilizing of property values, and giving some assurance to the public that, if property is purchased in a residential district, its value as such will be preserved, is probably the most cogent reason back of zoning ordinances.”
Eminent Domain
· Eminent domain: the right/power of a government or its agent to expropriate private property to itself for public use, with payment of compensation.
· * Fifth Amendment’s “public use” means that property may be taken only for such uses; the government may not condemn for “private” purposes, however willing it might be to pay compensation for the forced transfer. 
· 5th Amendment: “nor shall private property be taken for public use, without just compensation.”
· The Fifth Amendment does not grant the taking power, but only confirms it — “a tacit recognition of a pre-existing power. . . .” 
· There is some stuff that would not be a taking under const. taking but can violate a state constitution.
· Public use means public purpose.
· The reach of the eminent domain power hinges directly on the breadth or narrowness of meaning attached to “public use.”
· “It is not for the courts to oversee the choice of the boundary line nor to sit in review on the size of a particular project area. Once the question of the public purpose has been decided, the amount and character of land to be taken for the project and the need for a particular tract to complete the integrated plan rests in the discretion of the legislative branch.”
· PUBLIC USE PUZZLE CASE: 
· The precise meaning of the “public use” requirement has varied over time and according to the type of taking involved. The conventional statement of the historical case development holds there are two basic opposing views of the meaning of “public use”:
· (1) that the term means advantage or benefit to the public (the so-called broad view); and 
· Overall Brightline rule: economic benefit is enough. 
· Using a deferential stance. Local ordinance can use their power to revitalize the area. Must have an economic benefit. It is okay if some private companies have an economic benefit but there must be a revitalization. Has to look at the plan as a whole.
· (2) that it means actual use or right to use of the condemned property by the public (the so-called narrow view).
· While many state courts in the mid-19th century endorsed “use by the public” as the proper definition of public use, that narrow view steadily eroded over time. 
· LEGITIMATE PURPOSE & USE BY PUBLIC BROAD VIEW – Kelo v. City of New London (Sup. Ct.) Facts: New London approved a development plan that was “projected to create in excess of 1,000 jobs, to increase tax and other revenues, and to revitalize an economically distressed city, including its downtown and waterfront areas.” In assembling the land needed for this project, the city’s development agent has purchased property from willing sellers and proposes to use the power of eminent domain to acquire the remainder of the property from unwilling owners in exchange for just compensation. There is no allegation that any of these properties is blighted or otherwise in poor condition; rather, they were condemned only because they happen to be located in the development areas. Rationale: (1) No evidence of an illegitimate purpose in this case. The City’s development plan was not adopted “to benefit a particular class of identifiable individuals.” * Formulated an economic development plan that it believes will provide appreciable benefits to the community. As with other exercises in urban planning and development, the City is endeavoring to coordinate a variety of commercial, residential, and recreational uses of land, with the hope that they will form a whole greater than the sum of its parts. (2) This is not a case in which the City is planning to open the condemned land — at least not in its entirety — to use by the general public. Nor will the private lessees of the land in any sense be required to operate like common carriers, making their services available to all comers. Government’s pursuit of a public purpose will often benefit individual private parties. It would be incongruous to hold that the City’s interest in the economic benefits to be derived from the development has less of a public character than any of those other interests. Clearly, there is no basis for exempting economic development from our traditionally broad understanding of public purpose. 	Comment by Ruvalcaba, Jacob: 1.	Berman: blight from extreme poverty (64% of dwellings beyond repair). It didn’t matter that the grocery store in Berman was not blighted b/c the legislature is allowed to paint with a broad brush when solving a social problem
2.	Midkiff: Concentration of landowners such that Fed Gov owned 49% of Hawaii and another 47% was in hands of 72 landowners. (on Oahu, 22 land owners owned 72% as fee simple titles). Legitimate public goal to break up a land oligopoly to rearrange land ownership among private parties 
a.	The Hawaii legislature concluded that the oligopoly in land ownership was skewing the State’s residential fee simple market, inflating land prices, and injuring the pubic tranquility and welfare and therefore enacted a condemnation scheme for redistributing title.	Comment by Ruvalcaba, Jacob: DISSENT / ALSO NOTE: so broad it is unchecked and worried of transferring from folks with lower resources to higher resources. /// Thomas: Allowing the government to take property solely for public purposes is bad enough, but extending the concept of public purpose to encompass any economically beneficial goal guarantees that these losses will fall disproportionately on poor communities. Dissent brings up idea of gentrification and impact on people of color.
· Procedural: If the government wishes to condemn private property for public use, it must comply with procedures designed to assure owners due process of law. 
· The government is usually required to begin by attempting negotiated purchases. Failing acquisition by that means, the condemning authority will file a petition in court, followed by notice to all persons with interests in the property in question. 
· Thereafter, a trial is held, at which government must establish its authority to condemn (which means, in some jurisdictions, that the government must show that a taking is “necessary”). The court can give the government permission to enter and inspect the subject property; it may require the government to make a deposit as security for the eventual condemnation, in an amount based on the compensation estimated to be awarded at the end of the proceedings. If there is a jury trial, it is typically the jury that determines just compensation; issues of public use and necessity are decided by the court. 
· At conclusion of a successful condemnation action (or within a prescribed time thereafter), government must pay the compensation awarded plus interest, if any, accrued from time of the taking. Generally, condemnees may not recover attorneys’ fees or other litigation expenses. Dissatisfied condemnees may, of course, appeal.
POLICY: 
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Land ultimately belongs to the government or the soverign state. But this goes against Lockenian principles.
Deters people from investing in their own land.
Condemnation… 
Duty to compensate to make sure this substantial measure is protection from the government over expanding and interfering with the rights of people.
At times it is necessary to provide back to communities through use as we saw in Kelo…
This helps contribute to other things that are valuable in property law like the FHA and making sure income communities begin to thrive.
Rights a governmental wrong. 
DISSENT / ALSO NOTE: so broad it is unchecked and worried of transferring from folks with lower resources to higher resources. /// Thomas: Allowing the government to take property solely for public purposes is bad enough, but extending the concept of public purpose to encompass any economically beneficial goal guarantees that these losses will fall disproportionately on poor communities. Dissent brings up idea of gentrification and impact on people of color.
· In a way this otherwise can make homes unavailable.. although there is a significant threshold to be met by it being public use
· But even then private entities might be the ones benefiting from it.

Implicit & Regulatory Takings	Comment by Ruvalcaba, Jacob: Think how over regulation cuts deeper than just takings. It might affect value of property but ultimately goes to disparate impact too. 


UNCHECKED POWER.
· ISSUE: Whether a taking has occurred in consequence of some government activity other than explicit taking by condemnation?
· The Takings Clause of the 5th Amendment, applicable to the States through 14th Amendment, prohibits the government from taking private property for public use without just compensation.
· Suppose a federal regulation, otherwise legitimate, so burdens some claimant as to work a taking. Is the regulation to be invalidated as unconstitutional? No, if compensation is available under the Tucker Act, 28 U.S.C. §1491.
· The Tucker Act provides jurisdiction in the U.S. Court of Federal Claims for damage claims against the federal government founded on the Constitution, a regulation, or an express or implied contract.
· MATTERS OF REMEDY:
· Inverse condemnation action – simply the opposite of a government eminent domain proceeding: The claimant rather than the government institutes the suit, alleging that a taking has occurred and seeking recompense for it. A forced purchase, rather than a forced sale, is the claimant’s objective.  Inverse condemnation suits seeking compensation for implicit takings are generally to be pursued in the first instance in state courts. Constitutional challenges in the federal courts are usually not ripe until a state denies compensation, because states are free to take property for legitimate governmental purposes, provided only that they pay.
· The government must pay just compensation from the time the action first worked the taking until the time government rescinds or changes the action in such a way that no taking occurs
· Hence, an undue delay – normal delays brought on by the development permitting process and the like are put to the side – results in liability for a temporary taking.
· Penn Coal Kick-off: While the use of property may be regulated, overregulation will be considered a taking and a person needs to be compensated for their loss of value. 
· Could include many types of regulations, such as:
· Zoning
· Environmental Regulations (ESA, Wetland Regs)
· Historic Preservation Ordinances etc.
· Building Permits
· “Exactions”
· There is an exception - ** it is a taking unless the regulation that would have been possible to prohibit on background principles of state law like nuisance. Formalizing what could have already been prohibited. – Palazzolo. 
· Pennsylvania Coal Co. v. Mahon Facts: Penn Coal conveyed the surface of a plot of land it owned to Mahon (plaintiff). Penn Coal retained the right to mine underneath the property, and an explicit provision in the deed stated that Mahon was taking the land subject to any risks associated with mining beneath the land. Commonwealth of Pennsylvania enacted a statute preventing coal mining that could possibly affect the integrity of any surface land. Mahon then sued Pennsylvania Coal, arguing that the new state law barred Pennsylvania Coal from mining under the property. Holding: A state may pass laws in the valid exercise of its police powers that has incidental impact on property values, but when the law causes sufficient diminution in property value, the state must take the land by eminent domain and provide compensation. Rationale: TAKING. Penn Coal is permitted to continue its mining operation, because Mahon took the land subject to the risks associated with mining. While the use of property may be regulated, overregulation will be considered a taking. “You are making it commercially impracticable to mine the coal and that is equivalent to taking.” The statute does not seek to correct a public nuisance, because only one home is involved, and it does not intend to protect personal safety, since Mahon knew the risks involved in purchasing the land. Thus, the statute does not fall within the government’s police power. The state exceeded its police powers and rendered coal mining commercially impracticable. Therefore, Commonwealth may not force Penn Coal to cease its operations without just compensation. Dissent: The right of an owner to use his land as he sees fit is not absolute. The use of the police power will always interfere with one’s right to use his land however they see fit. However, a statute intended to protect the public is a valid use of the police power. Even though in this case, only one member of the public is involved, the statute still aims to protect the public at large. Therefore, the statute should not be considered a taking, but a valid use of the police power. You look at the entire thing and you must look at the entire property. If you look at it like that, the amount of reduction in value is not so great.	Comment by Ruvalcaba, Jacob: •	Court says statute goes too far bc it makes it commercially impractical to mine the coal and that is the equivalent of a taking – they have taken away an actual right.
•	Court says this is not a public nuisance even if similar damages inflicted on other, it is not common or public but the rights of a single private house.
· If people can see preventing a public nuisance? 
· ANALYTICAL FRAMEWORK: 
· (1) Categorial Brightline Rules: 
· In seeking to define this terminology, precedent invalidates two discrete categories of regulations for going “too far” i.e. regulations that compel a property owner to suffer physical “invasion” on his property and regulations that deny all economically beneficial or productive uses of land. However, the application of the second category is troubling because there has never been an outline justified for this category of takings.
· Permanent Physical Occupation
· Total Wipe Out of Value
· (2) Penn Central Diminished Value Balancing.
· Two Categorical Brightline Rules:
1. USE: A permanent physical occupation authorized by government is a taking requiring the payment of just compensation without regard to the public interests that it may serve or the fact that it only has a minimal economic impact on the property owner. Permanent physical occupation requires compensation for the property owner because it is more serious and intrusive than either a temporary intrusion or an intrusion that merely restricts the use of property. (Loretto v. Teleprompter Manhattan CATV) Effect on the bundle of sticks. 
a. Where the government adopts a law and the landowner saying that what is done is the equivalent of taking one’s land. Effect on the bundle of sticks.
i. A permanent physical occupation requires payment of just compensation because it destroys the property owner’s opportunity to exercise three basic property rights: (1) the owner may no longer fully possess the property or exclude others from possessing it; (2) owner can no longer exclude others from using his or her property, and cannot make any personal non-possessory uses of it; and (3) the owner cannot properly dispose of the property because a permanent physical occupation typically strips the property of most or all of its economic value.
b. Say it is a per se taking: Once you determine that something amounts to permanent physical occupation, you do it without regard to public use.
c. A physical occupation by a third party. You can require an owner to have things like fire alarms and mail boxes. The issue is when the LL has to permit someone else to come on to the property.****
i. Loretto v. Teleprompter Manhattan CATV Corp. Facts: Loretto purchased a five-story apartment building in New York City. Under New York law, a landlord must permit a cable television company to install its cable facilities upon his property. In the present case, Teleprompter Manhattan CATV Corp. (defendant) installed cable facilities that occupied portions of Loretto’s roof and the side of her building. Prior to 1973, Teleprompter routinely obtained permission from building landlords to install its cable facilities. In 1973, New York passed a law which prohibited interference by a landlord in the installation of cable and the acceptance of payment from a cable company. Rationale: The bolting of cable wires and boxes to the building, as well as the complete occupancy of space immediately above and upon the roof and along the building’s exterior wall satisfies the test for finding a “permanent physical occupation.” It does not matter in the present case that the area “taken” by the cable company is relatively small. The mere fact that cable equipment is permanently installed on the building by a third party with governmental permission means that the action constitutes a taking of Loretto’s property that requires just compensation. 
ii.  Hypo asking them to do it for 5 years: temporary physical occupation
1. Not automatically a taking. Here, you would use an ad hoc balancing test.  This would not be an automatic taking under Loretto, but then you would analyze under Penn Central. This just a temporary physical invasion. The term temporary taking comes up in the sense of remedy. If you find a regulatory taking, the governmental can keep it in place if they want to then they have to pay for it but if you want to repeal it then you also have to pay for it from time it was in place until the time you take it.
iii. Hypo: changing the use and you can no longer use this as apartment buildings – Permanent use restriction. 
1. This could be a taking but a test is applied under law developed.
iv. Hypo: a body says put restrictions on building limits for a certain amount of time – temporary use restrictions.
2. Taking a property which causes a loss of value – can create an implicit taking.
a. Get an additional test in Lucas to analyze. Which is the “total wipe out analysis – when a government regulation deprives the owner of economically viable use” 
i. Blanket rule that it if it loses all value then it is a per se  taking. But there is an exception *** but must inhere in the title itself, in the restrictions that background principles the State’s law of property and nuisance already place upon land ownership.	
b. RULE: A state regulation that permanently and completely deprives private property of all its economic value constitutes a taking under the Fifth and Fourteenth Amendments that requires the payment of just compensation to the property owner, unless the economic activity prevented by the regulation is not part of the owner’s initial title or property rights when acquiring the property. 
c. Lucas v. South Carolina Coastal Council Facts: Lucas bought two residential lots. The lots consisted of beachfront property on which Lucas intended to build single-family homes. However, two years later South Carolina enacted the Beachfront Management Act which barred Lucas from building any permanent habitable structures on his two lots. But could still have a trailer camp or camp on it. Rationale: Constitutes a taking that requires payment of just compensation for the following reasons: total deprivation of beneficial use of property has the same effect as a permanent physical invasion of property that renders a land owner powerless to use the property; and regulations that leave a land owner without economically beneficial or productive options for use of his land carry with them the heightened risk that the private property is being pressed into some sort of public use, all the while disguised as a measure to mitigate public harm. Regardless of whether the justification for providing just compensation for total economic takings is founded on the desire to provide a benefit or prevent a burden to the public, the detrimental economic effects on the property owner are enough to warrant providing him with just compensation. Concurrence (Kennedy): The majority does not go so far as to decide that a taking actually occurred. In deciding this issue, the reliance on the common law of nuisances is too narrow to adequately deal with the range of cases that can arise in takings jurisprudence. Instead, the application of the holding in Penn Central, is more prudent to determine the extent to which the regulation interferes with Lucas’ reasonable investment-backed expectations. Dissent(Blackmun): The majority “launches a missile to kill a mouse.” The majority itself cannot even comfortably handle the broad implications of its new per se rule, as it immediately carves out an exception relating to public nuisances. 	Comment by Ruvalcaba, Jacob: Tahoe-Sierra: A 32 month moratorium that blocked people from building is not a total wipeout. No conceptual severance into temporal segments – HAS TO BE PERMANENT.
1.	Policy: Every delay would force someone to get compensated.

· DIMINUTION VALUE TAKING ANALYSIS
· USE: If falls short of the two categorical rules, then we turn to a diminution of value analysis with Penn Central. Under the Penn Central decision, the court considers (1) the economic impact of the regulation on the owner, (2) the extent to which the regulation has interfered with the owner’s reasonable investment-backed expectations, and (3) the character of the government action involved in the regulation – that is to question if it is fair, economic value and reciprocity of advantage. Taking the three factored together,  ______.
· New multi-factor test is articulated for determining when a taking requires the payment of just compensation to a property owner.
· FACTORS:
· (1) Economic Impact on the claimant, particularly: (Diminution in value)
· (2) Interference with “distinct investment-backed expectations”; and
· Have a party expecting to make money off the rules that currently exist then the rules change then we are going to factor that in.
· Would a reasonable owner expect this type of regulation?
· If parcel is already subject to a zoning ordinance or other land use regulation at the time of purchase, the buyer may not have a reasonable investment-backed expectation that she will be able to violate the law.
· (3) The “character of the governmental action.”
· Is it fair? Is there economic value? Is there a reciprocity of advantage – that is to say reciprocal benefits to the regulated parties?
· Penn Central Transportation Co. v. New York City Facts: In 1965, NYC enacted the “Landmarks Preservation Law” to enable the city to designate certain buildings and neighborhoods as historical landmarks. Penn Central owned Grand Central Terminal which was designated as a historical landmark under the law. In 1968, to increase its income, Penn Central leased the airspace above Grand Central Terminal for fifty years. Penn Central expected the lease to provide it with millions of dollars of additional income every year. Penn Central then submitted two proposals for building designs to the NYC Commission and applied for permission to construct an office building above Grand Central Terminal. Commission denied this request on the grounds that Grand Central Terminal was a historical landmark. Rationale: New multi-factor test is articulated for determining when a taking requires the payment of just compensation to a property owner. Additionally, precedent decisions often do not find a taking when private property is destroyed to promote the health, safety, and general welfare of the public. The economic impact of the law on Penn Central does not constitute a total diminution of the value of its property, as it can still generate revenue from renting out portions of Grand Central Terminal. It is merely prohibited from gaining additional revenue from leasing the airspace rights above the building. Penn Central’s investment-backed expectations are not significantly impaired by the regulation, as the revenue from developed airspace was not an option when Penn Central first invested in the property. Finally the governmental invasion caused by the regulation is not physical (an invasion which is almost always upheld as a taking.) Rather, the government “invasion” in the present case is merely a prohibition on further development of Penn Central’s property. Additionally, a significant public interest in light space was furthered by regulation which prohibits the development of airspace above the terminal. There are over 400 landmarks in the city that apply more broadly.  Dissent: The Landmarks Preservation Law unfairly singles out four hundred businesses in New York City for designation as official landmarks. This designation is problematic because it imposes upon land owners significant costs and restrictions, without affording them many benefits beyond the honor of the designation. The cost of preserving historical landmarks should be borne by the entirety of New York City taxpayers, and not by the four hundred designated businesses alone. The decision of the court of appeals should be reversed.	Comment by Ruvalcaba, Jacob: Conceptually severe their rights. Look we lost all the values to our air rights. But they wanted the court to look just at the rights to build in that air space. The loss might’ve looked greater if they looked just there.	Comment by Ruvalcaba, Jacob: Reciprocity of advantage: going to be a factor that a court considers in looking at the character of the governmental action. 
The opposite would be when a governmental party passes a rule but nobody but you is restricted.
Saw this is in the penn coal case: Justice Holmes said it is different from underground mineshafts – a pillar of coal example.
Developing your home to fire standards 
Penn central: (1) economic impact (2) reasonably backed investments and (3) governmental character
	Comment by Ruvalcaba, Jacob: EI focuses on diminution in value of the land and a the value it retains afterwards (whether it still can have a reasonable return or still continue existing use) and IBE is what they expected to be able to do with the land in the future and the money they put into those expectations and whether a reasonable owner would expect the regulations	Comment by Ruvalcaba, Jacob: Out of proportion compared to other owners in the city...
· The general zoning plan would allow them to build much higher and their proposals were complying w the requirement but did not comply with the historic landmark requirements.
· Denominator problem – conceptual severance.
· 1 Air space rights/ 1 air space rights. But if you say 1 air space right / whole parcel, then it is not 100%..
· We are not going to separate out the airspace and just look at that but we are going to look at the whole parcel and the value still left. Even assuming they no longer had value in the airspace.
· Even consider factors like transferable development rights to others in determining taking. Transferable development rights. – sell your rights to others. The extra space you cannot use. But there is a limit on it.
· HYPO – Problem: Let’s say L puts new restrictions on lots that there has to be a 30 foot set back from street and new building. Do I say I lost all of the value of that additional area? Or do I say lets look at my whole property. If I own 100 feet then you lose 30%. If it is 30/30 then it is 100%. If you just look at the portion that was limited then it is always going to look like a total wipeout.
· HYPO: two miners leaving a pillar of coal. They are both sharing an advantage. Yes you are restricted but other people are getting an advantage along with you.
· Average reciprocity of advantage
· Denominator Problem – Conceptual Severance.
· Because a Takings Clause analysis requires a comparison of the property value taken with the property value remaining, the definition of the property is a key inquiry.
· Murr gives us some answer to the question how we figure out what the relevant parcel is in terms of the denominator question. A messy multi-factor test.	Comment by Ruvalcaba, Jacob: Murr: have to effectively merge them if their adjacent. They did not have an acre of buildable lot on the parcel they wanted to sell. Even together was not even at 1 acre. These two have been affectively merged under state law.
Fact pattern: why they were merged together, then gonna raise concenptual severance.e
First, need a takings claim. One that is climing diminution of value. P saying you regulated my property and diminished value enough to do a taking,

· Lot lines do not always define the relevant parcel of land. In making such a determination, courts consider three factors, giving the first the most weight: 
· (1) the treatment of the property, specifically any division under state and local law; 
· (2) the property’s physical characteristics; and 
· (3) the property’s prospective value, including any effect on the owner’s other holdings.
· It is only after the boundary of the property interest at stake is so defined that courts should consider relevant factors such as common ownership of an adjacent plot to determine whether a taking has in fact occurred.
· The hallmark of our takings law is flexibility. 
· Look at everything and do not take a formalistic approach as to what the relevant parcel is.
· Murr v. Wisconsin Facts: Wisconsin (defendant) set a rule on minimum lot size, below which development on the River was prohibited. At least an acre on a lot that is buildable. If two substandard lots and are able to be used together, then treat them as one under the purposes of the law. The Murrs controlled two adjacent tracts of land on the river. The Murrs owned one of the tracts, and the Murrs’ company owned the other. One of the lots (Lot E) was undeveloped and below the rule’s minimum lot size. Both tracts were narrow and contained a bluff and a steep bank to the river, making much of the tracts hard to develop. The company conveyed its lot to the Murrs, effectively merging the lots for development purposes under the rule, which prohibited development on Lot E. Value of the combined lot was greater than the value of the combined individual lots. [Regulation works as a taking because it took away one of the lots because they were not able to sell it. They were trying to say this is two lots. You deprived us of all beneficial and economical use]. Rules: Where a landowner owns adjacent tracts of land, the tracts constitute one parcel for purposes of the Takings Clause if the owner’s reasonable expectations about property ownership would lead him to expect that his holdings would be treated as one parcel. Rationale: First, the treatment of the property under state law weighs heavily against a taking because the state law’s merger provision effectively merged the lots for development purposes, and Murrs brought lots under common ownership after the rule’s enactment. Second, the physical characteristics of the property also weigh against a taking as the lots’ size and topography make it difficult to develop on each individual lot, regardless of the rule. Further, the lots are along the river makes it reasonable for the Murrs to expect that the government might seek to protect that public waterway. Finally, the prospective value of the regulated property weighs against a taking as the value of the combined lot was greater than the value of the combined individual lots. Based on these factors, the Murrs’ reasonable expectations about property ownership would lead them to anticipate that the lots would be treated as one parcel. The Murrs have not proven a regulatory taking. 
· RULE: A landowner who acquires land after regulations take effect can still raise a regulatory takings claim. Palazzolo. 	Comment by Ruvalcaba, Jacob: It is not automatically a background principle if it is in place before. Palazzolo. (1) May be able to challenge if you are a successor. (2) if you still have 200k in value that is not a total wipe out
If we are looking at case and looking at background principle only thing we are going to be able to apply is problem nuisance for the exam.
But for real cases in life – it would go beyond common law nuisance 
· Background principle: surely a background principle is the state law principle in place when somebody buys property. However, Palazzolo, not just because the law is place when it is acquired does not make the law a background principle to excuse the government for a wipe-out principle. [law in place when someone acquires the property]
· Palazzolo v. Rhode Island Facts: In 1971, state agency adopted regulations designating an 18-acre plot of waterfront land as wetlands, making it nearly impossible to gain approval to build on most of the land. Several years later, Palazzo became the owner of this land. In the 1980s, he applied twice for a permit to build a beach club on it. He was denied both times. Rationale: The Takings Clause exists because some exercises of a state’s regulatory power are so unreasonable and onerous as to compel the payment of just compensation. Such regulations do not become any less unreasonable or onerous simply because of the passage of time or title to a new owner. To hold otherwise would, in effect, allow a state to put an expiration date on the restrictions of its power in the Takings Clause. A state would only need to wait until the property was acquired by a new owner to be free of a previous owner’s possible claim for just compensation. Also, when landowners who have a takings claim sell their land, they are transferring their full rights to the new owners, including the right to challenge land-use regulations under the Takings Clause. Rhode Island’s specific regulations are a taking. A state may not reduce land so significantly as to leave the landowner with only a token interest. Yet the Rhode Island state agency states that Palazzolo could build a house on a portion of his land. As a result, the parcel still has some value. Any taking claim needs to be evaluated as a regulatory taking under the Penn Central test. Concurrence (Scalia, J.) If the regulations are proven to constitute a taking requiring the payment of just compensation, the individual property owner should be provided with the full compensation due to him based on reasonable investment-backed expectations regardless of the presence of the regulation at purchase. 	Comment by Ruvalcaba, Jacob: -	Problem of the denominator – what do we measure the loss against? In Palazzolo, I lost all of the value of my wet lands. The court could have said you cannot divide your parcel like that. When Palazzo tried to say the rest of the value diminished but the court did not ask that properly. This ambiguity is good for law students*** because is typically how the law is – it is vague and must use the perimators in the rules of cases to make an argument.
· O’Connor: it is not necessarily a background principle but the passage of time is a relevant factor as to what is a background principle and what were reasonable expectations as to what to do with the land. 
· Palazzolo lost on his Lucas claim anyways. Because he could still build on an upland portion where he could still build. Uplands still have value cuz he could still build there. This is not a total wipe out. 
· RULE: As long as a state's police power is not arbitrarily exercised, it may be used to prohibit the operation of a lawful business if necessary to protect the community's health and comfort. The fact already engaged in the business when the city limits were expanded to include his land does not make the land-use restriction arbitrary. 
· Although something may not be a nuisance per se, city is permitted to legislatively declare it to be a nuisance for purpose of improving the health and comfort of community. 
· Hadacheck v. Sebastian Facts: Hadacheck owned a tract of land that included a very valuable bed of clay. He purchased the land because of the clay, and he built up extensive machinery and infrastructure on the land for purposes of making fine quality bricks using the clay on the land. So valuable was the clay that the land was worth as much as $800,000 when used for commercial purposes, but less than $60,000 for residential purposes. At some point, Los Angeles annexed Hadacheck’s property. The city then enacted an ordinance prohibiting the operation of brickmaking facilities within a specified district in the city. Rationale: The power to regulate land use is important and must not easily be susceptible to limitation. Even if the exercise of the power may result in individually harsh results, the exercise may be permissible as long as it was not arbitrarily exercised. No indication that the police power to regulate land use was exercised in a manner specifically intended to hurt him and his business. The court accepts that there fumes and smoke coming out. This is not a law that limited just that person. LA did not limit him from removing clay but only from making it into brick. In fact, the city proved that it did permit brickmaking businesses in other areas of the city. The fact that Hadacheck had already been engaged in the business when the city limits were expanded to include his land does not make the land-use restriction arbitrary. Such regulation is necessary for the appropriate development of the land within the city; a city would be permanently locked in primitive conditions if pre-existing use meant that the city’s police power could not be exercised. Although business was not a nuisance per se, city is permitted to legislatively declare it to be a nuisance for purpose of improving the health and comfort of community. 	Comment by Ruvalcaba, Jacob: Gets cited for the idea that government can get rid of something that they choose is a nuisance
· Exaction. “We will give it to you but you have to do certain things”
USE: An exaction is a condition imposed by the government in exchange for granting permission to go through with the proposed development of your property. If that condition imposed is a taking in itself without it being part of a quid pro quo exchange, then the government will on be allowed to imply said condition under the exaction doctrine established under Nollan and Dolan; otherwise, it will be considered a taking and just compensation will be required. The doctrine from the cases has two requirements that need to meet. (1) The first, is that there needs to be an essential nexus between the impact caused by the proposed development and the condition’s relation to the legitimate state interest. In other words, if a permit condition serves the same legitimate police-power purpose as refusing to issue the permit altogether, then the condition will not be treated as a taking if the outright refusal to issue the permit would not constitute a taking. (2)The second requirement, as established through Dolan, is a rough proportionality between the condition and it’s relation both in nature and extent to the impact caused by the development. Under this requirement, _____ must prove this determination.  *** Koontz establishes it that the condition can be for money as well** (Forwarded looking – does it help alleviate any of the problems you caused?)

· RULE: Nollan and Dolan held – government may not condition a land use permit approval on the applicant giving up a portion of the property unless there is a nexus and rough proportionality between the condition and the effects of the proposed land use.
· Nexus: A permit condition may constitute a taking if there is not an essential nexus connecting the imposition of the condition to a legitimate state interest in solving a problem relating to the development.
· NOLLAN (Nexus): Facts: Nollan owned beachfront property in California. When they attempted to rebuild a home that was located on the property, the California Coastal Commission granted their building permit, with the condition that the Nollans create an easement for the public to pass over their property to get to a public beach. Commission found the condition was necessary to offset the psychological barrier to beach use caused by a developed beachfront area, to protect the public's ability to see the beach, and to prevent beach congestion. Rationale: If permit condition offered as a substitute for outright prohibition does not substantially further the stated purpose for the prohibition, then the permit condition constitutes a taking, and the government must provide just compensation for acceptance of the condition. Here, if the Commission had required the Nollans to create an easement on their land, without attaching the condition to their permit, this would have constituted a taking. None of the Commission's proposed justifications for the condition (i.e., to protect the public's view of the beach, to prevent a psychological barrier to beach use, and to prevent beach congestion) are plausible explanations for imposing the condition. Similarly, although the Commission claims that the condition is intended as part of a comprehensive program to provide continuous public access to the beach, this is merely a statement of the Commission's goal and not a justification for requiring the Nollans to contribute their property to achieve that goal.  Dissent (Blackmun, J.) The court has imposed too strict of a correlation requirement between the burden of development and the imposition of a condition under the state's legitimate exercise of police power to alleviate the burden. Land-use problems require creative solutions, not rigid nexus requirements. 
· Rough proportionality test: No “precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development.”
· Dolan v. City of Tigard (Proportionality): Dolan owned a plumbing and electric supply store in Tigard, Oregon. The site of her business included a gravel parking lot. Creek ran through part of the property, and its flow rendered the area within the creek’s floodplain virtually unusable for commercial development. The petitioner planned to double the size of her store and pave the parking lot. The city required, as conditions to a permit, that the petitioner dedicate the part of her property within the floodplain for improvement of a storm drainage system, and a strip adjacent to the floodplain for a pedestrian and bicycle pathway. Conditions imposed by the city satisfied Nollan’s essential nexus test, but failed nonetheless because the city had not shown a “rough proportionality” between the nature and extent of the required dedication and the impact of the proposed development. Under Dolan, no “precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development.” 
· RULE: Government’s demand for property from a land-use permit applicant must have a nexus and rough proportionality between the demand and the effects of the proposed land use even when the government denies the permit and even when the government’s demand is for money.
· KOONTZ: Facts: Koontz applied to the St. Johns River Water Management District for a permit to develop a portion of his property that was zoned as wetlands. The District denied the application because Koontz refused to either (1) reduce the size of his development area and deed an easement to the government on the rest of the property, or (2) fund improvements to District-owned land several miles away. Rationale: First, there is no practical difference between denying a permit for an applicant’s failure to agree to a condition and conditioning approval of a permit on that same condition. Second, the fact that the District gave Koontz an option to simply pay for improvements to another parcel of land, rather than relinquishing some of his own land does not allow the District to circumvent Nollan and Dolan either. There is a direct link in this case between the condition to pay money and Koontz’s ownership of a specific parcel of land. The condition thus implicates the Takings Clause and must comply with Nollan and Dolan. Case is remanded for a determination of whether the District’s actions complied with Nollan and Dolan.

EASEMENT:	Comment by Ruvalcaba, Jacob: f you establish an easement has been created then it runs with the land. You do not have to do a real covenant analysis. But one thing can get in the way, if it was not recorded and if there was not any notice.
Under our statute im a bona fide purchaser. There is the link ok.

Licenses: USE: A license is oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass. This privilege to use the land resembles an easement, but a license is revocable whereas an easement is not. [revocable permission to do something that otherwise would be a trespass]
· Licenses are very common: the plumber fixing a drain, the guest coming to dinner, the purchaser of a theater ticket all have licenses.
· There are two distinct exceptions to the rule that a license is revocable. 
· (1) a license coupled with an interest cannot be revoked. The irrevocability of a license coupled with an interest bears some resemblance to the doctrine of easements by necessity. Example: incidental to ownership of a chattel on the licensor’s land.
· (2) a license that becomes irrevocable under the rules of estoppel. A license that cannot be revoked is treated as an easement.
· USE: Normally the change in position that triggers application of the rule stated in this subsection is an investment in improvements either to the servient estate or to other land of the investor.”
· Scope and terms of easement by estoppel. “The expectations that create the servitude will also define its scope and terms. The relevant expectations are those that reasonable people in the position of the landowner and the person who relied on the grant of permission or representation would have had under the circumstances.”
· Duration of easement by estoppel. Restatement (Third) of Property, however, abandons that position in favor of the view that “the irrevocable license is treated the same as any other easement,” unless the parties intended or reasonably expected that it would remain irrevocable only so long as reasonably necessary to recover expenditures.
· The right of revocation of the license is subject to the qualification that where the licensee has exercised the privilege given him and erected improvements or made substantial expenditures on the faith or strength of the license, it becomes irrevocable and continues for so long a time as the nature of the license calls for. In effect, under this condition the license becomes in reality a grant through estoppel irrevocable and continues for so long a time as its nature calls for. (Holbrook v. Taylor)
Easements: [Irrevocable right to use or control some aspect of another’s property]
· Easement appurtenant gives that right to whomever owns a parcel of land that the easement benefits. An easement appurtenant benefits the easement owner in the use of land belonging to that owner. So, easements appurtenant require both a dominant tenement (or estate) and a servient tenement. Appurtenant easements are usually transferable. The easement transfers along with the dominant tenement to successive owners. 
· However, appurtenant easement can be made personal to the easement owner only and not transferable to others
· Easement in gross gives the right to some person without regard to ownership of land. Benefits the easement owner personally rather than in connection with use of land which that person owns.
· Because an easement in gross does not benefit any land, it involves no dominant estate, only a servient estate. Easements in gross may be alienable or inalienable. Easements in gross are sometimes said to be “personal,” but they are personal only in the sense that they do not attach to any parcel of land owned by the easement owner, not in the sense that they may not be transferred to another person.
· Ex: Utility company U holds an easement that allows it to maintain power lines that cross O’s land. This easement does not benefit U in U’s use of any particular parcel of land. Instead, it benefits U regardless of whether U owns land at all
· How they are created: 
· 1. Express Easements.  
· In writing, comply with Statute of Frauds.  
· Others are created by exception to the writing requirement:
· 2. Easements by estoppel.
· Requirements: 
· (a)A license, typically for access purposes 
· (b) The licensee’s expenditure of substantial $ or labor in good faith reliance; and 
· (c) The licensor’s knowledge or reasonable expectation that reliance will occur.
· Timeline: Licensee -> Easement by Estoppel because of Reliance.
· Holbrook v. Taylor: Taylor’s right to the use of the roadway had been established by estoppel. J.S. Holbrook testified that in order for appellees to get up to their house he gave them permission to use and repair the roadway. They widened it, put in a culvert and graveled part of it with “red dog,” also known as cinders, at a cost of approximately $100. The use of the roadway by appellees to get to their home from the public highway, the use of the roadway to take in heavy equipment and material and supplies for construction of the residence, the general improvement of the premises, the maintenance of the roadway, and the construction by appellees of a $25,000 residence, all with the actual consent of appellants or at least with their tacit approval clearly demonstrates the license to use the subject roadway may not be revoked. NOTE: If before the Taylors started building, Holbrook said stop then it is still a licensee. Before the reliance.
· 3.  By prescription (cousin of adverse possession).
· Othen v. Rosier: (2) No to easement by prescription. The purported owner of the easement must make use of the easement in a manner adverse to the actual owner of the land. If the owner has knowledge and grants consent (actual or implied) to use the land, no easement by prescription can be created. Here, Othen’s actions did not amount to an easement by prescription because all parties had used the land throughout their occupation of the land. Othen was merely granted a license to use the land, which cannot ripen to an easement by prescription.
· Gets tricky with easements, they have to be aware. Here the owner is here most of the time, many times the owner is going to be around… That is a very fine line – we saw this in the Othen case. Maintaining fences was enough to say it was not adverse. Some type of prescriptive thing. Enough to point out those issues in a case.
· 4.  (1) Implied – Strict necessity (2) by Prior Use- by Reasonable Necessity	
· (ii) But if implied, not written down, then some courts say for an implied reservation need a heightened standard for necessity (rather than reasonable necessity)
· Van Sandt: by prior use
· Strict necessity: othen
· Affirmative Easements: granted by a servient owner, gave a neighbor the right to enter or perform an act on the servient land.
· An easement may be created by an express grant or reservation. An express grant of an easement is made by way of a written deed signed by the grantor. An express reservation is made when a grantor of real estate reserves an easement in the deed he uses to convey the real estate. 	Comment by Ruvalcaba, Jacob: Implied reservation versus implied grant. Several jurisdictions follow an old rule that distinguishes between an easement implied in favor of the grantor — an implied reservation — and one implied in favor of a grantee — an implied grant. According to this rule, although an implied grant requires only reasonable necessity, an implied reservation requires strict necessity
“The grantor impliedly reserves for himself a right of way where he sells land surrounded by other land of which he is owner, and to which he can have access or egress only through the granted premises, and the servient estate is charged with the burden in the hands of any vendee holding under the conveyance.”

· Negative Easements: easements forbidding one landowner from doing something on his land that might harm a neighbor.
· A negative easement is the right of the dominant owner to stop the servient owner from doing something on the servient land.
· American courts frequently refer to equitable servitudes as negative easements, acknowledging both similarity of these interests and equity’s circumvention of the law.
· Negative easements limited: 
· Common law list closed in England; four only: 1.blocking windows 2. interfering with air flowing to land via a defined channel 3.  removing building support 4.  interfering with flow of an artificial stream
· U.S. – Mostly follows English model, though occasionally allows additional ones, e.g., view, solar.
· Implied Easements:	Comment by Ruvalcaba, Jacob: The only time it comes up when an owner with a larger parcel comes in and sells it. 
· An easement created by implication arises as an inference of the intentions of the parties to a conveyance of land. 
· The inference is drawn from the circumstances under which the conveyance was made rather than from the language of the conveyance. The easement may arise in favor of the conveyor or the conveyee.
· The easement is implied to protect the probable expectations of the grantor and grantee that the existing use will continue after the transfer. 
· The inference that the parties intended to create an easement is not conclusive, however. It may be negated by contrary evidence. 
· Easements implied on the basis of a quasi-easement endure indefinitely. The easement is based on the parties’ intent, not public policy.
· An owner may make use of one part of his land for the benefit of another part, and this is very frequently spoken of as a quasi-easement. 
· Quasi-easement describes situation where person who divides parcel claims an easement. Using part of land that was sold off to benefit place they were keeping.
· Quasi-interest. As an easement is an interest which a person has in land in the possession of another, it necessarily follows that an owner cannot have an easement in his own land. 
· When one thus utilizes part of his land for the benefit of another part, it is frequently said that a quasi-easement exists, the part of the land which is benefited being referred to as the “quasi dominant tenement” and the part which is utilized for the benefit of the other part being referred to as the “quasi servient tenement.” The so-called quasi easement is evidently not a legal relation in any sense, but the expression is a convenient one to describe the particular mode in which the owner utilizes one part of the land for the benefit of the other.
· Two kinds: (could have been in writing but these are exceptions)	Comment by Ruvalcaba, Jacob: Difference between a reservation v. Grant: we saw in van sandt v. Oyester, Bailey sold off the other portions but she kept using the sewer that ran through the portions. This is a reservation. If it was clear, it would have said on the other deeds, you are being subject to this easement on your land. However, even when it was not explicit in the deed, we are going to imply they understood that there was going to be a reservation easement. For all implied easement, one person has to own the main parcel. 
What if Bailey lived on a house that had the sewer running through – then she is GRANTING the person. This also includes an easement for your sewer. If that is not explicit, then they are getting something more than they bargained for,
Step1: is it grant or reservation – some jurx treat this as a higher showing. Some need a showing of strict over reasonable necessity.
	Comment by Ruvalcaba, Jacob: If by reservation, some jurisdiction need a higher standard for reservation. So strong that in England, they do not allow them. Depending on the jurx they might treat it with a little more scrutiny.  Some require strict over reasonable necessity. 

· (1) By prior use: 
· Three requirements are usually stated to imply an easement from a prior existing use: 
· (1) severance of title to land initially undivided; 
· (2) an apparent, existing, and continuing use of one parcel at the time of severance; and 
· What is an “apparent” use? The notice problem. Most courts broaden the term to include any use that is discoverable through reasonable inspection.
· (3) reasonable necessity for the use at the time of severance.
· Reasonable necessity is not absolute necessity. “Reasonable necessity usually means alternative access. . cannot be obtained without a substantial expenditure of money or labor. It may also be measured by the amount of waste involved in duplicating facilities or the cost of reestablishing an entitlement to make the prior use.”
· Van Sandt v. Royster: 1904, Bailey conveyed lot 19 to Jones, by general warranty deed with the usual covenants against encumbrances, and containing no exceptions or reservations. Jones erected a dwelling on the north part of the lot. In 1920 Jones conveyed the north 156 feet of lot 19 Reynolds; in 1924 Reynolds conveyed to the plaintiff, who has owned and occupied the premises since that time. In 1904 Bailey conveyed lot 20 to Murphy, who built a house thereon, and by mesne conveyances the title passed to the defendant, Royster. In 1936, plaintiff discovered his basement flooded with sewage and filth and upon investigation he found for the first time that there existed on and across his property a sewer drain extending in an easterly direction across the property of Royster to the property of Gray. Rationale: At the time John J. Jones purchased lot 19 he was aware of the lateral sewer, and knew that it was installed for the benefit of the lots owned by Mrs. Bailey, the common owner. The easement was necessary to the comfortable enjoyment of the grantor’s property. If land may be used without an easement, but cannot be used without disproportionate effort and expense, an easement may still be implied in favor of either the grantor or grantee on the basis of necessity alone. Neither can it be claimed that plaintiff purchased without notice. It was an apparent easement as that term is used in the books. NOTES: (1)Existent (2) apparent (even if it is not visible) (when jones had it he knew about and that is the end of the analysis – it does not matter whether the current owner knew it) (3) at the time of division.
· E.g. Interesting example of an easement implied from a prior use is the implied right of relatives of a deceased person to cross private property for the purposes of accessing the cemetery where the decedent is buried. This “graveyard right” is basically an implied easement in gross and is recognized by statute in some states and by case law in many others.
· (2) By necessity. 
· Rule:  An easement by necessity is created when the owner of an estate conveys a portion of his land, but needs to reserve for himself the use of part of the conveyed land. In order to prove an easement by necessity, the purported easement holder must show that, at the time of the conveyance, the easement is necessary for ingress and egress to and from the dominant property. No easement by necessity is created where the easement exists out of mere convenience – strict necessity is required. 
· Basis of easement by necessity. The emerging majority rule seems to be that the easement is based on the parties’ intent and that the parties may create a landlocked parcel if they so intend.
· Easement of necessity is not something that is created by necessity now***. Strict necessity required. At time of parcel division.
· Othen v. Rosier Facts: Hill owned a large tract of land. 1896 conveyed 100 acres of that land, which eventually reached Rosier (defendants) in 1924. In 1897, Hill conveyed another 60-acre tract, which conveyance eventually reached Othen (plaintiff) in 1904. In 1913, Othen acquired another 53 acres of Hill’s land, and in 1924 Rosier acquired another 16.31 acres of the land. Othen’s land did not connect to a public road, so in order to access Belt Line Road, at the western border of Rosier’s property, Othen would follow a fenced-in path which ran through Rosier’s property. Eventually, Rosier was concerned that certain water patterns threatened to cause damage to his property, so he constructed a levee to channel the flow. The levee blocked half of the road used by Othen, and rendered the path muddy and unusable Rationale: (1) Here, evidence failed to show that the easement was “necessary” to reach the land eventually owned by Othen at the time that Hill first conveyed the Rosier land. Someone shows that for the last 40 years that was the only way out. But you have to show that for Hill when he sold off the 100 acres, it was a necessity. At severance it was just a convenient road, not necessary.  
· There is some conflict in the cases over the degree of necessity required for an easement by necessity:
· The traditional and still dominant view, reflected by Othen v. Rosier, requires strict necessity.
· In a minority of jurisdictions, however, only reasonable necessity is required. Courts in these jurisdictions have granted an easement by necessity where access to the land exists but is claimed to be inadequate, difficult, or costly.


· SCOPE OF EASEMENTS
· General rule depends on intent of parties and reasonable burden. 
· Scope of easements of way. A private easement of way does not usually permit the easement owner to install on the easement aboveground or underground utilities, such as electrical lines and sewer pipes. Most courts hold such uses are not reasonably foreseeable by the parties. Such courts view the purpose of the easement of way as entrance and exit of people and vehicles.
· Black letter law: an easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts, to which the easement is not appurtenant. Accordingly, the extent of the right acquired is to be determined from the terms of the grant properly construed to give effect to the intention of the parties.
· CASE: Brown v. Voss : The easement in this case was created by express grant. Facts: Predecessors in title of parcel A granted to the predecessor owners of parcel B a private road easement across parcel A for “ingress to and egress from” parcel B. D acquired parcel A in 1973. P bought parcel B on April 1, 1977 and parcel C on July 31, 1977, but from two different owners. The previous owners of parcel C were not parties to the easement grant. P began clearing both parcels B and C and moving fill materials in November 1977. D first sought to bar p’s use of the easement in April 1979 by which time p had spent more than $11,000 in developing their property for building. Rationale: Although, as plaintiffs contend, their planned use of the easement to gain access to a single family residence located partially on parcel B and partially on parcel C is perhaps no more than technical misuse of the easement, we conclude that it is misuse nonetheless. If an injunction were granted to bar p’s access to tract C across the easement to a single family residence, Parcel C would become landlocked; plaintiffs would not be able to make use of their property. If an injunction were to be granted to bar the plaintiffs’ access to tract C, the framing and enforcing of such an order would be impractical. Any violation of the order would result in the parties back in court at great cost but with little or no damages being involved. Ps acted reasonably in the development of their property. There is and was no damage to the defendants from plaintiffs’ use of the easement, that there was no increase in the volume of travel on the easement, that there was no increase in the burden on the servient estate, that defendants sat by for more than a year while plaintiffs expended more than $11,000 on their project. Court limited plaintiffs’ use of the combined parcels solely to the same purpose for which the original parcel was used —for single family residence.	Comment by Ruvalcaba, Jacob: Prof: what court said was irrational
Court didn’t want to change it but on equities court wanted to go a certain way Court wants to keep blackletter rule – but then ends up giving such a bad remedy
Ex: the other side was right on the law, but couldn’t get a good remedy	Comment by Ruvalcaba, Jacob: (??) - in Brown why is it not just a case of using the easement onto his parcel (the same easement) and then using his property to get to the other section? If not would the case be different if he kept the original house and then the other parcel above?
· Scope of prescriptive easements. A prescriptive easement is not as broad in scope as an easement created by grant, by implication, or by necessity. Although the uses of a prescriptive easement are not confined to the actual uses made during the prescriptive period, the uses made of a prescriptive easement must be consistent with the general kind of use by which the easement was created and with what the servient owner might reasonably expect to lose by failing to interrupt the adverse use.
· E.g. A prescriptive easement acquired by pedestrian traffic or by herding livestock with men and horses across land has been held not usable by motor vehicles.
· Restatement (Third): the method of a servitude’s creation may affect the scope of its use, takes the position that “[t]he purpose of an easement created by . . . prior use under §2.12 is generally defined specifically so that only the use that created the easement and closely related ancillary uses are included within the purpose.”
· Duration of an easement by necessity. An easement by necessity endures only so long as it is necessary. If the dominant owner secures another way out from the landlocked parcel, the easement by necessity ceases. 
· E.g. if A, owner of a landlocked parcel with an easement by necessity over B’s land, acquires an easement over C’s land enabling A to reach a public road, the easement by necessity disappears.
· An easement holder cannot change the scope of the easement so as to impose an unreasonable burden on the servient land.
· Termination of Easements:
· Release: The easement holder may release the easement either unilaterally or as part of an agreement with the servient estate owner.
· Also by Expiration/ Occurrence: An easement created by grant may expire by its terms.
· an easement created to end upon the occurrence of some event (sometimes called a defeasible easement) expires automatically if and when the stated event occurs.
· Easements by necessity end when the necessity that gave rise to it ends.
· Merger: If the easement holder also acquires title to the servient estate, the easement is extinguished because an easement exists only in land owned by somebody else. The interests effectively become merged and the easement is extinguished.
· Estoppel: if the servient owner reasonably relies upon a statement or representation by the easement owner. 
· Also terminates when dominant owner communicates to the servient owner that they no longer are using the easement and the servient owner relies on that to its detriment. 
· person who has a right to an easement says “I don’t use this easement” and servient owner relies on that to his detriment.
· REAPED FULL VALUE An easement by estoppel (irrevocable license) terminates when the licensee has reaped the full value of the expenditures made in reliance upon the license.
· Condemnation: Government can condemn the easement and that will terminate it.
· An easement may terminate by condemnation if the government exercises its eminent domain power to take title to a fee interest in the servient estate for a purpose that is inconsistent with continued existence of the easement. 
· Prescription: A servient owner can extinguish an easement burdening the servient estate by adverse use sufficient to constitute prescription
· If the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period, the easement is terminated. 
· Abandonment: An easement may be extinguished by abandonment if the easement holder manifests a clear and unequivocal intention to abandon the easement.
· Normally, mere non-use by the easement owner does not constitute abandonment, but in several states a prescriptive easement ends by abandonment upon non-use for the statutory period of time.
· Requires acts of the easement holder that demonstrate either a present intent to relinquish or a purpose inconsistent with its future use.

Covenants and Equitable Servitudes  	Comment by Ruvalcaba, Jacob: Burden in real covenants in relation to AP: AP can't get the benefit, but they can be on the burden side even t/ no horz or vert privity.
In order for a real covenant to be enforceable, it must meet certain requirements for both the burden and benefit to run: (1) it must be in writing, (2) it must have been intended to run and (3) the covenant must touch and concern the land. Additionally, for the burden to be enforced the burden side must have notice plus strict vertical privity and horizontal privity. Moreover, on the benefit side, there must be minimal vertical privity.

Person bringing the suit 
· The party who they are applying the servitude is burdened
And that they are properly benefited from the servitude

As for equitable servitudes, it has similar requirements to that of a RC which are: intent to run to subsequent possessors, notice and it must touch and concern the land. However, at times there does not have to be writing to enforce the burden but the exception of the common scheme.


Covenants Running with the Land
· Traditional Approach: Covenants Enforceable at Law – Real Covenants
· A contract to bind one’s successors to an interest in land must meet four requirements: 
· (1) the agreement must be in writing; REQUIRED. 
· (2) the parties must intend to bind future successors; 
· the original covenanting parties intended the benefits and the burdens of the covenant to run with the land.
· (3) the promise “touched and concerned” the land; and
· (4) there was privity of estate between the covenanting parties.
· Touch and Concern: A covenant touches and concerns the land if it has some impact on the legal rights (essential to affect) of the covenanting parties, which includes an economic impact on the parties’ ownership rights. A covenant that limits the use of servient property touches and concerns the land if it restricts the owner’s use of the land and thereby affects the property’s value. It is not necessary that the covenant have a physical effect on the land. 
· It is sufficient that the covenant have some economic impact on the parties' ownership rights by, for example, enhancing the value of the dominant estate and decreasing the value of the servient estate. 
· “[I]f the covenantor’s legal interest in land is rendered less valuable by the covenant’s performance, then the burden of the covenant satisfies the requirement that the covenant touch and concern land. If, on the other hand, the covenantee’s interest in land is rendered more valuable by the covenant’s performance, then the benefit satisfies the requirement that the covenant touch and concern land.”
· Where the burdens  and benefits  created by the covenant   are   of   such   a   nature that they may exist independently from the parties' ownership interests in land, the covenant does not touch and concern the land.
· Example:
· In a large common interest community - developers sell a bunch of property with restrictions.
· Adam and Oswald are neighbors
· Adam starts building a strip mall
· If Oswald needs to show Adam has the burden and Oswald has the benefit if he is bringing suit.
· **The same party can be the person who has the benefit and burden depending on who is bringing suit
· Like if Oswald were to try to build a gym years later
· Two types of privity of estate: 
· (1) horizontal privity, meaning privity of estate between the original covenanting parties; 
· Privity of estate between landowners to be a successive (grantor-grantee) relationship. Traditional rules are that horizontal privity of estate is required for the burden of a covenant to run at law, but horizontal privity is not required for the benefit to run.
· (2) vertical privity, meaning privity of estate between one of the covenanting parties and a successor in interest.
· Traditional doctrine requires vertical privity for both the burden and the benefit of a real covenant to run. Implies that the covenant is enforceable by and against remote parties only if those parties have succeeded to the original parties’ estates in the land in question.
· Burden side: covenant is enforceable only against someone who has succeeded to the same estate as that of the original promisor. 
· If the promisor had a fee simple, the party against whom enforcement is sought must have succeeded to that fee simple estate.  STRICT VERTICAL.
· Running of benefit. The promise is enforceable by a person who succeeds to the original promisee’s estate or to a lesser interest carved out of that estate.
· An adverse possessor does not succeed to the original owner’s estate but takes a new title by operation of law. 
· Runyon v. Paley and Midgett Realty Facts: Gaskins owned a four-acre tract of land. On 1954, Gaskins conveyed one and one-half acres of her property to the Runyons (P). On January 6, 1960, the Runyons conveyed the land back to Gaskins. Two days later, Gaskins re-conveyed a portion of the one and one-half acre tract in addition to another lot to the Runyons. The next day, on January 9, 1960, Gaskins conveyed the remaining portion of the one and one-half acre tract of land to the Brughs. The deed of conveyance restricted the Brughs from constructing condominiums on the property. The deed indicated that the restrictions would run until they were removed or until nearby properties were put to commercial use. At the time the deed was executed, the Gaskins lived in a residential dwelling located across the street. She lived there until her death in 1961. After her death, her daughter, acquired the dwelling. Paley (defendant), acquired the Brughs’ property conveyance. Paley then prepared to construct a condominium. Rationale:. Here, the covenant clearly touches and concerns the servient property because it restricts Paley’s use of the land. Given the close proximity of Williams’ property to Paley’s property and the secluded nature of the area, the covenant touches and concerns the dominant property by increasing its value. The covenant also satisfies the privity of estate requirement. Here, vertical privity must exist between: (1) the Brughs and Paley; (2) Gaskins and Williams; and (3) Gaskins and Runyon. Horizontal privity exists because Gaskins and the Brughs, the original covenanting parties, entered the covenant as part of Gaskins’ conveyance of land to the Brughs. Vertical privity exists between the Brughs and Paley because Paley succeeded to the Brughs’ estate. For the same reason, vertical privity exists between Gaskins and Williams. However, vertical privity does not exist between Gaskins and the Runyons because the land acquired by the Runyons was acquired prior to the creation of the Gaskins-Brugh covenant. Finally, it is evident that the originally-covenanting parties intended to create a real covenant that ran with the land, rather than a covenant personal to Gaskins. Here, the language states that the covenant is to continue running with the land until it is removed, and that the covenant is enforceable unless the surrounding areas are used for commercial purposes. This language suggests that Gaskins intended the covenant to be enforceable against the Brughs and successors. 



· Traditional Approach: Equitable Servitudes	Comment by Ruvalcaba, Jacob: A real covenant cannot arise by estoppel, implication, or prescription, as can an easement.
Similarly, an equitable servitude is an interest in land. But unlike a real covenant, it may be implied in equity under certain limited circumstances.
· DEFINITION: An equitable servitude is a covenant respecting the use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law.
· The traditional requirements for equitable servitudes are: 
· (1) intent (same as for real covenants); 
· (2) “touch and concern” (same as for real covenants); and 
· (3) notice.
· Creation:
· Real covenants require a writing
· Equitable servitude will sometimes be inferred from a common scheme EXCEPTION (e.g., Sanborn)
· Rules: Where the owner of two or more related lots conveys one with restrictions for the benefit of the retained lot(s), the restrictions are deemed to apply also to the retained lot(s). 
· A common scheme and arises from a common owner. They sell others with the restriction, then it is a reciprocal and bounces back to the seller.
· What is a “scheme” or general plan? The plan usually imposes uniform restrictions on all lots. But uniformity is not required. The plan may be that some lots are intended to be restricted in certain ways, while others are restricted in other ways or not at all.
· A majority of courts imply negative restrictions from a general plan, as was done in Sanborn v. McLean. But a few jurisdictions take the Statute of Frauds more seriously. In California, an equitable servitude must be created by a written instrument identifying the burdened lot; it will not be implied from the existence of restrictions on other lots in a subdivision. If a recorded subdivision map contains restrictions on the property, which are said to be covenants running with the land, such written restrictions are enforceable by and against subsequent purchasers of lots in the subdivision. In Massachusetts, covenants will not be implied from a general plan, but if the covenants on the burdened lot are in writing, a general plan may be used to show that the neighbors in the subdivision were intended as beneficiaries and may enforce the covenants.
· Sanborn v. Mclean Facts: McLaughlins owned a large tract of land. In 1892 and 1893, they conveyed several portions of the land to others. These conveyances included restrictions to the effect that only residences would be built on the land. In 1910 or 1911, the McLeans (defendants) purchased some of the land through a series of conveyances tracing directly to the McLaughlins, whose title did not include the same restriction. The McLeans started to build a gas station on their lot. Rationale: Such restrictions are enforceable against each subsequent purchaser with knowledge of the restriction until the easement expires or other events render the restrictions outdated. In this case, the McLeans’ title traced back to 1892, when the McLaughlins first conveyed restricted land to others. In doing so, the McLaughlins created the restrictions on their own land as well. When the McLeans purchased their plot in 1910, they should have noticed that their plot of land traced back to the McLaughlins, who owned 97 related surrounding parcels. McLeans should also have noticed that those related parcels conveyed with strict limitations on use. Moreover, McLeans should have been able to observe that the lots surrounding his contained houses which conformed to a general consistent plan, which at a minimum puts them on inquiry notice that the land was uniformly burdened with similar covenants. If the portion of the building constructed can be utilized for any purpose within the restrictions it need not be destroyed. 	Comment by Ruvalcaba, Jacob: NOTE: Very specific expectation for a covenant without writing that can only be used for an equitable servitude. Restrictions set back, single family dwelling and a minimum price. They conveyed some lots with restrictions. A month later they do the same. Years later they conveyed without restrictions on the deed. Notice must be contained in an instrument in the chain of title. Here, the purchaser is chargeable with notice of the existence of the restriction if a proper search of public records would have revealed it. Nothing in deed limited to a servitude or convenant. (1) whether restriction was created?: A common scheme and arises from a common owner. They sell others with the restriction, then it is a reciprocal and bounces back to the seller. (2) Did they have notice? Yes they should have had inquiry notice. They had no actual knowledge. They did not try to figure out whether there was restrictions on the land. They were told by the grantor that it was unrestricted but this was wrong. If you had looked around, you would’ve been put on notice. This originated with the common grantor that a doctrine created a reciprocal treatment on them.  They might not have seen on their own deed.

· A covenant contained in a deed requiring the payment of money “touches and concerns” the land if it substantially affects the rights of the parties as landowners. (e.g. Neponsit dues to a HOA)
· Neponsit Property Owners’ Association, Inc. v. Emigrant Industrial Savings Bank: Neponsit subdivided a plot of land for residential development. The deeds contained a covenant requiring the purchaser and all successors to pay an annual fee to an owners’ association for maintaining common areas like roads and other public purposes. The covenant gave Neponsit or its successors or assigns the right to foreclose a lien for failure to make payment. The covenant expressly stated that it was a real covenant running with the land. The Neponsit (POA) (plaintiff) was formed. Emigrant’s deed contained the covenant. Emigrant failed to pay the fee. Rules: (1) A covenant contained in a deed requiring the payment of money “touches and concerns” the land if it substantially affects the rights of the parties as landowners. (2) Privity of estate will exist in substance if not in form between property owners and an owners’ association when the association is acting as a medium through which enjoyment of a common right is preserved. Rationale: (1) Here, the grantor and grantee clearly intended for the covenant to run with the land. The obligation to pay money is meant to ensure common enjoyment of the rights and easements shared by all owners in the subdivision. Thus, the covenant touches and concerns the land. (2) There is technically no privity of estate between a property owner and an owners’ association. Based on equitable principles, restrictive covenants have been enforced without privity of estate if the covenant was entered into to benefit the claimant. The covenant provided that the POA would be the assignee of the benefit of the covenant. The POA is merely acting as a “medium through which enjoyment of [the owners'] common right may be preserved.” There is privity of estate between the property owners and the POA “in substance, if not in form.” NOTE: (1) **Expressed agreement that there is going to be a charge that is intended to go on with other people. This agreement still applies when future parties step into our shoes. (2) The fees touches and concerns the land because all landowners are given an easement but in return have to pay legal fees. Understanding is that you know that there is going to be maintenance on areas where people have a common right to then that is going to make the property more valuable.  Insured common enjoyment of their subdivision – Money ensures the area is going to be maintained. (3) Even though there is no privity, it is based on equitable principles and a medium in which the common rights are being ensured. They are acting as the agent of the property owners.	Comment by Ruvalcaba, Jacob: This allows the “common interest community,” i.e. the condominium.  And gated communities. Allows form of ownership to expandShapes land use - Neponsit, along with Euclidrepresents the legal empowerment of suburbia.
· PRIVITY: All subsequent owners and possessors are bound by the servitude, just as they are bound by an easement. 
· Horizontal privity of estate is not required for equitable servitudes. 
· Nor is vertical privity required for the burden to run. Vertical privity on the benefit side – In most jurisdictions today, a plaintiff may enforce the covenant regardless of vertical privity in either of two circumstances: 
· (1) the original parties expressly stated their intent to allow a party not in vertical privity to enforce the covenant, or 
· (2) where the implied benefit theory applies as a result of the existence of a common development scheme. 
· Today it is well settled that homeowner associations do have standing to enforce development covenants if they have been given enforcement power. HOA has standing to enforce development covenants unless declaration of covenants denies it. 
· Privity of estate will exist in substance if not in form between property owners and an owners’ association when the association is acting as a medium through which enjoyment of a common right is preserved. Neponsit is the leading case supporting standing for homeowner associations.
· Notice of the covenant is required for the burden of an equitable servitude to run with the land, but is not required for the running of the benefit.
· However, equitable servitudes are enforceable against successors who give no consideration (donees, heirs, will beneficiaries), whether or not they have notice.
· Unlike a real covenant, which attaches to an estate in land, an equitable servitude “ ‘sinks its tentacles into the soil,’ burdening the land itself and not the estate.”
· DAMAGES: 	Comment by Ruvalcaba, Jacob: Only difference between an equitable servitude (injunction/equitable remedy) and convenant damages)
But you can go for both at times… You might get one or the other though.
Person bringing the suit 
The party who they are applying the servitude is burdened
And that they are properly benefited from the servitude
Example:
In a large common interest community - developers sell a bunch of property with restrictions.
Adam and Oswald are neighbors
Adam starts building a strip mall
If Oswald needs to show adam has the burden and Oswald has the benefit if he is brining suit.
**The same party can be the person who has the benefit and burdendepending on who is bringing suit
Like if oswald were to try to build a gym years later

· Where remedy sought for breach is damages in a suit at law, the covenant will be treated as a real covenant. If the remedy is an injunction or other form of equitable relief, the covenant is subject to the law of equitable servitudes.
· Damages is always a legal remedy
· Injunction is always going to be an equitable remedy
· Today, law and equity have merged, and modern courts often blur the distinction by, for example, granting damages instead of injunction in an equitable proceeding.
· If an injunction is granted, the plaintiff can, if the plaintiff wishes, “sell the injunction” to the defendant. By fixing the selling price of the injunction, the plaintiff can make his own determination of the amount of damages, whereas if the plaintiff sues for damages the jury determines the amount of damages.
· After original promisor has conveyed burdened land, promisor cannot be sued on the covenant, either in law or in equity. Original promisor lost control of the land when she assigns her entire interest, and unfair to penalize for the conduct of some future owner. Same time, original promisee may not enforce restrictions after conveyed benefited land.

TERMINATION OF CONVENANTS
· All of the foregoing grounds for termination have to do with changes inside the area restricted by covenants:
· (1) merger on the basis of unity of ownership of the benefit and burden by the same person;
· (2) a formal release, which is normally written and recorded;
· (3) acquiescence, which arises when the plaintiff has failed to enforce the servitude against other breaches and then seeks to enforce the servitude against the defendant;
· (4) abandonment, which resembles acquiescence except that it makes the servitude unenforceable as to the entire parcel rather than only as to the plaintiff immediately involved;
· (5) the equitable doctrine of unclean hands, according to which the court will refuse to enjoin a violation of a servitude that the plaintiff previously violated;
· (6) the equitable doctrine of laches, which involves an unreasonable delay by the plaintiff to enforce a servitude against the defendant causing prejudice to the defendant (laches does not extinguish the servitude but only bars enforcement); and
· (7) estoppel, if the defendant has relied upon the plaintiff’s conduct making it inequitable to allow the plaintiff to enforce the servitude.
· Also by eminent domain and basis of prescription
· Another ground, changed conditions, concerns changes outside the restricted area:
· [Definition] “when there has been such a radical change in conditions...that perpetuation of servitude would be of no substantial benefit to the dominant estate. 
· Changed conditions doctrine: changes in subdivision + changes in surrounding area = no longer suitable for residential use
· A court may terminate a restrictive covenant on the basis of changed circumstances if the purpose of the covenant has been thwarted and its continued enforcement would be inequitable.
· High standard for changed circumstances. Within the area itself, there is no longer a substantial benefit and the purpose of the covenant has been thwarted.
· Most cases where restrictive covenants have been terminated on the basis of changed circumstances have involved substantial changes within the area subject to the covenant, not just outside it. Further, in such cases, the properties were determined to no longer be fit for residential use and economically viable only as commercial properties
· USE: A restrictive covenant limiting a subdivision to residential use remains enforceable despite commercial development in the area surrounding the covenant, so long as the covenant’s original purpose can still be accomplished and the property owners substantially benefit. 
· A restrictive covenant forbidding commercial use will not be terminated just because the property would be more valuable if used for something else.
· A zoning ordinance cannot override privately-placed restrictions, and a trial court cannot be compelled to invalidate restrictive covenants merely because of a zoning change. ***
· CHANGED CONDITIONS – Western Land Co. v. Truskolaski Facts: In 1941, (Western) (defendant) subdivided a forty-acre tract of land in Reno, Nevada for residential use. Each lot in the Southland Heights subdivision was subject to a restrictive covenant forbidding use of the property for anything other than single-family homes. At the time, the surrounding area was used primarily for residential and agricultural purposes. Over the years the area around the subdivision grew substantially. The roads bordering the subdivision were expanded and are now main thoroughfares with a great deal of traffic. Substantial commercial development also occurred nearby, with various restaurants and shops opening up. Inside the subdivision traffic remains relatively light. Children can safely play in the area, and homes and yards are well maintained. Around 1968, Western wanted to build a supermarket inside the subdivision. Western argued that the character of the area had so substantially changed and pointed out that the city council had considered rezoning the parcel at issue for commercial use, though it did not do so. Rationale: In this case, major traffic thoroughfares and commercial developments had surfaced in the area around the subdivision, but the residential character of the neighborhood remained. The covenant was still valuable to the homeowners. Even if the city council had zoned the parcel commercial, this would not defeat the restrictive covenant already in place. There is no evidence that homeowners in the subdivision abandoned or waived the covenant, even if there were some sporadic, minor violations over the years. 	Comment by Ruvalcaba, Jacob: NOTE: Changed circumstances doctrine. Defendant wants to build a shopping center on their lot in a residential area that was through a restrictive covenant that was implemented by the defendant. The area has continued to developed and the city even considered rezoning the area. For the covenant to apply, they must show the purpose is thwarted.  But the plaintiffs state that within the subdivision, traffic remains low, the area within has not changed much and kids can still play within it. Violations of Painting business/nursery. This is not enough to say it has been waived or abandoned. Must be much more through.  In regards to the "substandard" lots, but they created it and subdivided it.	Comment by Ruvalcaba, Jacob: The creation of high-traffic thoroughfares and commercial development outside the subdivision will not justify terminating a covenant limiting the subdivision to residential use if the “residential character of the neighborhood has not been adversely affected” and the covenants are still valuable to the homeowners.
· The relative hardship doctrine. Under the relative hardship doctrine, if enforcement of the covenant would cause a hardship to the servient owner without a greater benefit to the owner of the dominant estate, the court will not grant an injunction. Courts disagree over whether there must be a large disproportion between harm and benefit. Moreover, most courts require one or more additional factors, such as delay in bringing the suit or misconduct of the plaintiff. Relative hardship is equitable in nature and only bars equitable relief. It does not bar actions for damages.
· CA law provides that common interest development use restrictions are enforceable unless unreasonable. Condominium rules generally are given a presumption of validity and will be enforced unless unreasonable, or if they are unconstitutional or against public policy.
· Enforcement of a restriction does not depend upon the conduct of a particular condominium owner. Rather, the restriction must be uniformly enforced in the condominium development to which it was intended to apply unless the plaintiff owner can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restriction that it should not be enforced against any owner.
· Nahrstedt v. Lakeside Village Condominium Association, Inc. Facts: Nahrstedt (plaintiff) purchased a unit in the Lakeside Village Condominiums and moved in with her three cats. When the condominium association (defendant) learned of the cats, it demanded their removal Rationale: Such deference is appropriate because condominium owners are entitled to know that the restrictions on use in place at the time they purchased their units would be enforced. This encourages the development of common interest developments which are generally cheaper than single-dwelling buildings and which attract buyers looking for stable, planned environments. Moreover, affording condominium rules a presumption of validity discourages lawsuits and promotes stability and predictability. Employing a case-by-case view of such challenges, therefore, defeats the purpose by increasing the likelihood of lawsuits. As a matter of law, the Association’s rule prohibiting dogs and cats while permitting other pets is not unreasonable, and no set of facts alleged by Nahrstedt would support the entry of declaratory judgment. No public policy supports overruling the Association’s rule, and no constitutional or statutory rights guarantee a person’s right to maintain their pets in common interest developments. Notice is given by the county recorder (equitable servitudes).	Comment by Ruvalcaba, Jacob: Penn central: challenging governmental law
Where as here, it is challenging private action.	Comment by Ruvalcaba, Jacob: NOTE: She argues it is really unreasonable restriction that is being applied to her and her cats. Court says it is not only going to look at it with her facts but to it as a whole. In figuring out whether a condominium rule is unreasonable,  you do not go into the facts of her specific case but they go to the whole as to whether it was unreasonable in this community to ban pets.. What then makes something unreasonable? If it is arbitrary and imposes - violates public policy or wholly arbitrary.. Burden has to far outweigh the benefit. Policy: stability. Presumption of validity here not looking at the single person. Potential restrictions might be really serious.	Comment by Ruvalcaba, Jacob: -	“[I]nherent in the condominium concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit owners since they are living in such close proximity and using facilities in common, each unit owner must give up a certain degree of freedom of choice which he [or she] might otherwise enjoy in separate, privately owned property.” Our social fabric is founded on the stability of expectation and obligation that arises from the consistent enforcement of the terms of deeds, contracts, wills, statutes, and other writings.*** To allow one person to escape obligations under a written instrument upsets the expectations of all the other parties governed by that instrument (here, the owners of the other 529 units) that the instrument will be uniformly and predictably enforced.
DISTINCITIONS: 
· Real covenants v. Defeasible fees: A real covenant is a promise concerning land use; it is not a condition of continued land use, breach of a defeasible fee (condition) causes the forfeiture of the estate.
· Real Covenants v. Easements: Affirmative easements confer rights to use another's land: real covenants do not. Real covenants are promises that land will be used or not used in specified ways. Negative easements are effectively the same as real covenants though and courts will likely just enforce them as real covenants rather than as negative easements.

Real Estate
Recording System Background
Title Assurance:
· In the United States, generally done by title companies – not lawyers
· County offices maintain land title records, including  documents and indexes
· Two ways of indexing: tract, or grantor/grantee – varies by county in CA
Introduction
· The recording acts generally do not affect the validity of a deed or other instrument. A deed is valid and good against the grantor upon delivery without recordation. The recording system serves other functions. 
· First, it establishes a system of public recordation of land titles. Anyone — creditor, tax collector, prospective purchaser, or just plain curious — can ascertain who owns land in the county by searching the records. 
· Second, the recording system preserves in a secure place important documents that, in private hands, may be easily lost or misplaced.
· Finally, recording acts have the function of protecting purchasers for value and lien creditors against prior unrecorded interests. 
· Recording statutes often specify what instruments can be recorded, but generally any kind of deed, mortgage, lease, option, or other instrument creating or affecting an interest in land can be recorded. A judgment or decree affecting title to land can also be recorded. Prior to judgment in a lawsuit affecting title to real property, any party may record a lis pendens (notice of pending action), which will effectively put subsequent claimants on notice of the claims being litigated. In addition, wills and affidavits of heirship of an intestate are entitled to be recorded. About one-third of the states have statutes permitting recordation of affidavits containing statements of fact relating to title.
· Under the recording acts, a subsequent bona fide purchaser is protected against prior unrecorded interests. Thus a purchaser of property will want to search the records to make sure that there are no adverse prior recorded claims, and a purchaser records his deed in order to prevent a subsequent purchaser from a previous owner from prevailing over him.
The Indexes
· There are two types of indexes currently used in the United States: (1) tract index and (2) grantor-grantee index.
· Public tract indexes, indexing documents by a parcel identification number assigned to the particular tract, do not exist in most states.
· The most common method of indexing is the grantor-grantee system. Under this system separate indexes are kept for grantors and grantees. In the grantor index all instruments are indexed alphabetically and chronologically under the grantor’s surname. In the grantee index all instruments are indexed under the grantee’s surname.
· There may also be separate grantor and grantee indexes for each type of instrument — one index for deeds, one for mortgages, one for wills, one for liens, and so on.
· The reference in the index to a document sets forth its essentials: the grantor, the grantee, description of the land, kind of instrument, date of recording, and volume and page numbers where the instrument can be found set forth in full.
· Similarly, in searching title you go backward in time to an acceptable source or “root of title,” then search forward from that source. Since you use the grantee index to search backwards and the grantor index to search forward, both indexes must be searched.
· The search is not ordinarily limited to the period of the statute of limitations because the statute may not have begun to run on various types of interests (such as a remainder, an easement, a covenant, or mineral rights). 
· Because purchaser is liable under CERCLA for costs of cleaning up contaminated land unless purchaser make “all appropriate inquiry” into possible contamination and qualifies as bona fide purchaser, purchasers of commercial properties make far more extensive searches to ascertain previous owners and possible polluters of particular property they’re interested in buying.
Transactions: Rules and Mechanics  ** important**
· Distinct time periods
· (1) Preparation
· (2) Contract of Sales create an executory period
· For disclosures, financing, inspections, title search, etc..
· Down payment/earnest money required.
· Contingent contract
· Limited basis for backing out
· The contract will set forth the legal description of the property, its price, provision for an earnest money deposit, and the date for the closing or settlement (the transfer of title).
· Real estate contracts are almost always executory, meaning that title is not transferred immediately upon signing the agreement, because both buyers and seller must do certain things during the time between the contract and closing. The buyer will need to obtain a title search to satisfy herself and her lender that the seller can convey good title to the property. The title search is conducted by a title company in some states, by attorneys in others.
· The title company or lawyer who does the search will provide an abstract of title that will list any encumbrances (such as existing mortgages, liens, rights of way) as well as a listing of the preceding owners of the property.
· (3) Closing – Transfer of title
· Deed is VALID as between original owner and subsequent owner once delivered.
· TURNS ON DELIVERY NOT RECORDING.
· Forged deed invalid; fraudulent may be valid
· MERGER
· Contract “merges” with deed, suits on deed warranties (This is the basis rule)
· When a buyer accepts a deed, buyer is deemed to be satisfied that all the contractual obligations have been met. Thus contract merges into the deed, and deed is deemed the final act of the parties expressing terms of their agreement.
· Suits are on warranties contained on the deed NOT the contract (unless contract explicitly states that certain provisions survive closing)
· E.g. If a contract, for instance, calls for marketable title, and the buyer accepts a deed with no warranties, the buyer cannot thereafter upon discovery of a title defect sue on the contract provision requiring the seller to furnish marketable title.
· The merger doctrine now disfavored and is becoming riddled with exceptions when buyer does not intend to discharge seller’s contractual obligations by acceptance of the deed.
· The usual way of avoiding the doctrine is to say the particular obligation of the seller is an independent or collateral obligation.
· Seller and buyer may bargain about what contract warranties survive the closing, and so provide in the contract. But a provision that no warranties survive closing is not valid if the seller has misrepresented a material fact or committed fraud.
· Other ways buyer protects interests?
· [Title search, insurance]
· For suit in executory period and closing period
· Common issues during executory period
· Most contracts of sale also contain a mortgage contingency, which provides that if the purchaser cannot obtain a mortgage loan within a given time, she can rescind the contract and get back her deposit.
· A second contingency found in many contracts is a clause allowing the buyer to obtain an inspection of the property and rescind the contract if the cost of remedying the problem exceeds some threshold.
· Premises Damaged/Destroyed during executory period: Equitable Conversion
· Problems with “Marketable Title”
· Lohmeyer v. Bower
· Problems with the Premises – Disclosure of Defects
· Stambovsky v. Ackey
· Johnson v. Davis
· Closing/ Post-Closing
· Assuming everything works out according to conditions in sale contract, parties “close” the deal. Sellers transfer. 
· Marketable Title
· An implied condition of a contract of sale of land is that the seller must convey to the buyer a “marketable title.” If the seller cannot convey a marketable title, the buyer is entitled to rescind the contract.
· " Marketable title is “a title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value.”
· Issue: when is title so defective that buyer can rescind.
· To render the title to real estate unmarketable, the defect of which the purchaser complains must be of a substantial character and one from which he may suffer injury. Mere immaterial defects which do not diminish in quantity, quality or value the property contracted for, constitute no ground upon which the purchaser may reject the title. Facts must be known at the time which fairly raise a reasonable doubt as to the title; a mere possibility or conjecture that such a state of facts may be developed at some future time is not sufficient. -- Defect must be “substantial.
· LOHMEYER v. BOWER Facts: Lohmeyer (plaintiff) contracted to purchase property from the Bowers (defendants). The deed that transferred with the sale warranted (among other things) that the property was transferred “free and clear of all encumbrances,” but “subject to all restrictions and easements of record applying to this property.” Lohmeyer had a lawyer examine the title, and determined that two zoning violations existed on the lot: the house situated on the lot was only one story high, whereas the regulations required that all houses be two stories in height; and it was situated too close to the border of a neighboring lot. After Lohmeyer informed Bowers of the violations, Bowers offered to purchase and convey additional land behind the house (correcting the second violation), but Lohmeyer refused. Rationale: It is the violation of the restrictions imposed by both the ordinance and the dedication declaration, not the existence of those restrictions, that render the title unmarketable. Here, the sale property included a house which violated two distinct land use restrictions. These violations would have exposed Lohmeyer to the risk of litigation. Therefore, the title was unmarketable, and the sale therefore subject to rescission. The language in the warranty deed that the land was conveyed “subject to all restrictions and easements of record” does not save the transaction, because it is not the land use restrictions themselves that renders the title unmarketable, but the fact that the structure on the property violated those restrictions. Although the contract specified that the Bowers should have been given a reasonable time to cure the defects, this provision could not save the sale because such efforts would have materially changed the property, and thus would have forced Lohmeyer to buy property different from what he originally contracted to purchase.	Comment by Ruvalcaba, Jacob: (zoning ordinance is not an encumbrance on title but if it creates a risk of litigation then it is – when she says encumbrance on title you can still sell it but the person has to agree with that on your contract)
· Rule: municipal restrictions, existing at the time of the execution of a contract for the sale of real estate, are not such encumbrances or burdens on title as may be availed of by a vendee to avoid his agreement to purchase on the ground they render his title unmerchantable. – In general, zoning ordinances and other private covenants governing land use do not render a title unmarketable
· RULE: A marketable title to real estate is one which is free from reasonable doubt, and a title is doubtful and unmarketable if it exposes the party holding it to the hazard of litigation.
· Market value vs. marketable title. Court reasoned that lack of access affects market value, not marketability of title. A title is marketable, said the court, if the seller has a fee simple, the title is free from any encumbrances, and the buyer is entitled to possession. The fact that the buyer may not be able to reach the property does not make title legally unmarketable. Regarding, landlocked.
· HYPOS:
· Regular contract, complied-with covenant. Recission? Yes.
· Regular contract, violated covenant. Recission? Yes.
· Subject-to contract, violated covenant. Recission? Yes.
· "Subject-to" contract, complied with covenant. Recission? No.
·  EQUITABLE CONVERSION
· The doctrine of equitable conversion: if there is a specifically enforceable contract for the sale of land, equity regards as done that which ought to be done. The buyer is viewed in equity as the owner from the date of the contract (having “equitable title”); the seller has a claim for money secured by a vendor’s lien on the land. The seller is also said to hold the legal title as trustee for the buyer.
· Risk of loss. Equitable conversion has been used by some courts to determine whether the seller or the purchaser takes the loss when the premises are destroyed between signing the contract of sale and the closing, and the contract has no provision allocating the risk of loss. 
· from time of the contract of sale the burden of fortuitous loss is on the purchaser, even though the seller retains possession. This result was said to follow from equitable conversion, treating the purchaser as owner. Most courts are thought to follow this view. Some courts, however, have declined to apply equitable conversion and have held that the loss is on the seller until legal title is conveyed.
· Obviously, to avoid litigation, the parties should include a provision regarding risk of loss in the contract of sale and buy insurance accordingly.
· Inheritance. Equitable conversion has been applied in situations when one of the parties to a contract for the sale of land dies and the issue arises whether the decedent’s interest is real property or personal property. If equitable conversion has occurred, the seller’s interest is personal property (right to the purchase price), and buyer is treated as owner of the land. 
· Suppose O, owner of Blackacre, contracts to sell Blackacre to A for $10,000. Before closing, O dies intestate. By the applicable intestacy statute, B succeeds to O’s real property, and C succeeds to O’s personal property. Under equitable conversion, C is entitled to the $10,000 when it is paid.
The Duty to Disclose Defects
· Classic CL rule: caveat emptor - buyers beware and they take on risk of taking on the property. Under the doctrine of caveat emptor, a buyer must act prudently to assess the fitness and value of property that is the object of a transaction, or the buyer who fails to exercise due care will be barred from seeking the equitable remedy of rescission. Adheres to the doctrine of caveat emptor and imposes no duty upon the vendor to disclose any information concerning the premises unless there is a confidential or fiduciary relationship between the parties or some conduct on the part of the seller which constitutes “active concealment.”
· Certain exceptions
· Active concealment: Seller representations. Hypo: when the buyer inquired about a crack in the ceiling, the seller stated there was “absolutely no problem” with the roof because the leak had been fixed. Later the buyer found new evidence of leaking and elected to rescind the contract, either because of fraud or mutual mistake. The court permitted rescission, reasoning that when the seller stated there was “absolutely no problem” with the roof, he either knew it still leaked, which was fraud, or thought the roof had been repaired and no longer leaked, which led to a mutual mistake of fact (that roof would not leak).
· Effect of “as-is” clauses. Generally, an “as is” clause in a sales contract will be upheld if the defects are reasonably discoverable and there is no fraud. But if there is a fraudulent representation or concealment of information by the seller, the buyer usually is not bound by the “as is” clause.
· If a seller creates a condition that materially impairs the value of a contract and is within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care, nondisclosure of the condition constitutes a basis for rescission of the contract.  /// Where a condition which has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity
· Stambovsky v. Ackley Facts: Stambovsky (plaintiff) entered into a contract for the purchase of a home in with Helen Ackley (defendant). Prior to the purchase, Stambovsky conducted the required home inspection and searched the public records regarding title. However, unbeknownst to Stambovsky, Ackley had held the house out to the public as a haunted house. An article had been written about the home in Reader’s Digest, and the home was included on a haunted homes tour of Nyack. Ackley did not disclose these facts to Stambovsky during their negotiations. Upon learning that the home was haunted, Stambovsky brought an action against Ackley to rescind the sales contract for the home. Rationale: Here, Ackley created and perpetuated the notion to the public that her home was haunted, which greatly impaired the value of the home and its resale potential. Stambovsky inspected the premises and conducted the appropriate title-record searches, but he was unaware of the home's reputation and was unlikely to inquire about whether the house was possessed. Furthermore, even the most thorough home inspection or title search would not uncover the presence of ghosts or the home's reputation in Nyack. Ackley should not be able to take advantage of Stambovsky's ignorance by failing to disclose the condition. Accordingly, rescission of the contract is an appropriate remedy. 	Comment by Ruvalcaba, Jacob: not throwing out caveat emptour. Cannot lie about things though. They do not have an affirmative disclosure under the law. In equity such a rigid rule cannot apply here where a seller creates a defect that that a buyer cannot find out in a certain and reasonable way.
· CA is the polar opposite: have to disclose anything material.
· Majority position. An increasing majority of states puts on the seller the duty to disclose all known defects, equating nondisclosure with fraud or misrepresentation. Caveat emptor is steadily being eroded. When the seller breaches this duty, the buyer can rescind the contract or sue for damages after the closing.
· In each jurisdiction requiring disclosure, the defect must be “material” to be actionable. One of two tests of materiality is applied: (1) An objective test of whether a reasonable person would attach importance to it in deciding to buy, or (2) a subjective test of whether the defect “affects the value or desirability of the property to the buyer.”
· Settled in California that where the seller knows of facts materially affecting the value or desirability of the property which are known or accessible only to him and also knows that such facts are not known to or within the reach of the diligent attention and observation of the buyer, the seller is under a duty to disclose them to the buyer. //// Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer. This duty is equally applicable to all forms of real property, new and used. In California, the seller must disclose, among other things, any “neighborhood noise problems or other nuisances.”
· Johnson v. Davis Facts: Davises entered into a contract to buy the Johnsons’ home. Johnsons knew that the roof leaked, but affirmatively represented to the Davises that there were no problems with the roof. After the Davises made a $31,000 deposit, the Johnsons vacated the home. Several days later, following a heavy rain, Mrs. Davis entered the home and discovered water “gushing” in from around the windows and from the ceiling in two rooms. Rationale: One should not be able to stand behind the impervious shield of caveat emptor and take advantage of another’s ignorance. . . . Thus, the tendency of the more recent cases has been to restrict rather than extend the doctrine of caveat emptor. The law appears to be working toward the ultimate conclusion that full disclosure of all material facts must be made whenever elementary fair conduct demands it. (Fraud concealment)	Comment by Ruvalcaba, Jacob: •	Roof is leaking. Physical condition of the property that it is falling apart. Owner that lied about nature and said roof is fine. It was not. It could have been decided on basis of fraud but went further in discussing “buyer beware” and development of modern rule to disclose the defects


[affirmative misrepresentation]
· Stigma statutes. Partly in response to cases finding sellers liable for failing to disclose conditions that “stigmatized” properties, several states have enacted statutes shielding sellers from a failure to disclose psychological or prejudicial factors that might affect market value, such as a murder within the house or that a former occupant died of AIDS. These statutes are known as stigma statutes.
· Broker’s duty to disclose. In recent years, brokers have been subjected to liability under a number of theories. Liable for fraud for either intentionally or negligently misrepresenting the condition of a property. Innocent misrepresentations by brokers — non-negligently repeating statements made by their sellers to prospective buyers — have also led to liability.
· Disclosure of hazardous waste disposal. CERCLA imposes strict liability for cleanup costs of a hazardous waste site upon any current owner or operator of a site containing hazardous waste, any prior owner or operator of the site at the time it was contaminated, any generator of hazardous waste, and transporters of hazardous substances.
· CERCLA was amended in 2002 to establish a “bona fide prospective purchaser” defense. Defense is available provided that the release of hazardous materials took place before the purchaser bought the property, that the purchaser “made all appropriate inquiries into the previous ownership and uses” of the property, and that the purchaser “exercises appropriate care with respect to hazardous substances found at the facility
· Purchasers of contaminated property held liable under CERCLA may sue their sellers for contribution.
THE DEED:
Warranties of Title 
· A deed might contain this all-embracing language: “By these presents the grantor does give, grant, bargain, sell, remise, demise, release, and convey unto the grantee, and to his heirs and assigns forever, all that parcel of land described as follows.”
· Currently in general use in the United States are three types of deeds: general warranty deed, special warranty deed, and quitclaim deed. 
· (1) A general warranty deed warrants title against all defects in title, whether they arose before or after the grantor took title. 
· (2) A special warranty deed contains warranties only against the grantor’s own acts but not the acts of others. Thus if the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is not liable. 
· (3) A quitclaim deed contains no warranties of any kind. It merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor.
· Summary: 
· General warranty (most common) warrants title against all defects in title, whether they arose before or after grantor took title
· Special warranty warrants only against the grantor’s own acts, not the acts of others.
· Quitclaim deed – no warranties, simply conveys whatever title grantor has
General warranty deed contains six express warranties:
1. A covenant of seisin — The grantor warrants that he owns the estate that he purports to convey.
2. A covenant of right to convey — The grantor warrants that he has the right to convey the property. 
a. In most instances this covenant serves the same purpose as the covenant of seisin, but it is possible for a person who has seisin not to have the right to convey (e.g., a trustee may have legal title but be forbidden by the trust instrument to convey it).
3. A covenant against encumbrances — The grantor warrants that there are no encumbrances on the property. Encumbrances include, among other items, mortgages, liens, easements, and covenants.
4. A covenant of general warranty — The grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.
5. A covenant of quiet enjoyment — The grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title. This covenant is, for all practical purposes, identical with the covenant of general warranty and is often omitted from general warranty deeds.
6. A covenant of further assurances — The grantor promises that he will execute any other documents required to perfect the title conveyed.
SUIT UNDER GENERAL WARRANTY – 6:	Comment by Ruvalcaba, Jacob: Convenants of title
Present:
Seisen – grantor is owner of the estate described in deed
Right to convey – grantor has legal right to convey title
Against encumbrances – no encumbrances on the land (“except blah blah blah”)



Further Convenants
Warranty – grantor’s promise o defend title against other (lawful) claimants, compensate for loss by superior title
Quiet enjoyment – grantee’s possession will not be disturbed by anyone with superior title
We own a 2/3 interest and we gonna come and get it..
Further assurances – grantor will take actions reasonably necessary to perfect grantee’s title



Think about who is in litigation. Buyer suing the seller. the deed is good as against the seller. Recording act issues come up between a buyer and another buyer.
· The first three covenants are phrased in the present tense and are called present covenants. 
· The distinction is this: A present covenant is broken, if ever, at the time the deed is delivered. Either the grantor owns the property at that time, or he does not; either there are existing encumbrances at that time, or there are none. 
· The last three covenants are phrased in the future tense and are called future covenants. 
· A future covenant promises that the grantor will do some future act, such as defending against claims of third parties or compensating the grantee for loss by virtue of failure of title. A future covenant is not breached until the grantee or his successor is evicted from the property, buys up the paramount claim, or is otherwise damaged.
· USE: The statute of limitations begins to run on a breach of a present covenant at the date of delivery of the deed. It begins to run on a future covenant at the time of eviction or when the covenant is broken in the future.
· Brown v. Lober Facts: Plaintiffs purchased 80 acres from William and Faith Bost and received a statutory warranty deed, containing no exceptions, dated 1957. Subsequently, plaintiffs took possession of the land and recorded their deed. On 1974, plaintiffs granted a coal option to Consolidated Coal Company for the coal rights   on   the   80-acre   tract   for   the   sum   of   $6,000.  Approximately   two   years   later,   however,   plaintiffs “discovered” that they owned only a 1/3 interest in the subsurface coal rights. It is a matter of public record that, in 1947, a prior grantor had reserved a two-thirds interest in the mineral rights on the property. Procedural History: Plaintiffs instituted this action based on an alleged breach of the covenant of seisin in their warranty deed. Plaintiffs’ post-trial motion, which was based on an alleged breach of the covenant of quiet enjoyment, was also denied. Rationale: The covenant of seisin was properly determined by the trial court to be barred by the statute of limitations since plaintiffs did not file their complaint until May 25, 1976, nearly 20 years after their alleged cause of action accrued. Since no one has, as yet, undertaken to remove the coal or otherwise manifested a clear intent to exclusively “possess” the mineral estate, it must be concluded that the subsurface estate is “vacant.” As in Scott, plaintiffs “could at any time have taken peaceable possession of it. (They have) in no way been prevented or hindered from the enjoyment of the possession by an one having a better right.” [U]ntil such time as one holding paramount title interferes with plaintiffs’ right of possession (E. g., by beginning to mine the coal),there can be no constructive eviction and, therefore, no breach of the covenant of quiet enjoyment.
RECORDING ACTS:
COMMON LAW:
· At common law, as between successive grantees, priority of title was determined by priority in time of conveyance. The theory was that once the grantor conveyed his interest to a grantee, the grantor no longer had an interest to convey to any subsequent grantee.
· O conveys to A, and then O conveys to B, under C/L. 
· A has  title.  ( What is B’s recourse?)
· O conveys an express easement appurtenant to A, then a  month later conveys the entire estate in fee simple to B.  
· B takes subject to easement.
· REMEMBER: The common law rule of “prior in time, prior in effect,”  continues to control unless a person can qualify for protection under the applicable recording act.
RECORDING STATUTES: REVERSE OF CL PRESUMPTIONS
· States have statutes to protect bona fide purchasers that meet three requirements:
· (1) Subsequent purchaser (of possessory estates and usually includes nonpossessory interests like easement, mortgage)	Comment by Ruvalcaba, Jacob: Relevance of non-possessory interest in recording statutes? Van Sandt?
· (2) For value  (NOTE: Who is usually not protected?)
· (3) Meets notice and/or recording requirements (three broad approaches)
Three Types of Acts – 
· (1) Race statute. Between successive purchasers of Blackacre, the person who wins the race to record prevails. Whether a subsequent purchaser has actual knowledge of the prior purchaser’s claim is irrelevant.
· Race statutes applicable to conveyances generally exist today only in Louisiana and North Carolina. A few other states have race statutes applicable to mortgages, but notice or race-notice statutes for deeds.
· A race statute protects a subsequent purchaser only if the subsequent purchaser records first.
· (2) The second type of recording statute is a notice statute. 
· If a subsequent purchaser had notice of a prior unrecorded instrument, the purchaser could not prevail over the prior grantee, for such would work a fraud on the prior grantee.
· The virtue of a notice statute is its fairness as between two conflicting claimants, but inasmuch as the question of whether the subsequent purchaser has notice depends on facts not on record, notice statutes are less efficient than race statutes.
· Notice statute. Fla. Stat. Ann. §695.01(1) (West 2017): No conveyance, transfer or mortgage of real property, or of any interest therein, nor any lease for a term of 1 year or longer, shall be good and effectual in law or equity against creditors or subsequent purchasers for a valuable consideration and without notice, unless the same be recorded according to the law.
· Why does C prevail over A in a notice jurisdiction when A records before B does? A’s recordation puts C on notice as to A’s deed so C cannot claim to be a subsequent purchaser without notice. 
· The answer is: C claims protection under the shelter rule. A person who takes from a bona fide purchaser protected by the recording act has the same rights as his grantor. This rule is necessary if the recording act is to give B the benefit of his bargain by protecting his market. 
· The shelter rule does not extend to B’s grantor, O, however. If O repurchased Blackacre from B, O would not prevail over A. There is too much risk of undiscoverable collusion between O and B to permit B to transfer property back to his grantor freed of A’s claim.
· A race statute protects a subsequent purchaser only if the subsequent purchaser records first. A notice statute protects a subsequent purchaser against prior unrecorded instruments even though the subsequent purchaser fails to record
· (3) Race-notice statute. A subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser (1) is without notice of the prior instrument and (2) records before the prior instrument is recorded. The race-notice statute incorporates features of a notice statute and a race statute.
· Race-notice statute. Cal. Civ. Code §1214 (West 2017): Every conveyance of real property or an estate for years therein, other than a lease for a term not exceeding one year, is void as against any subsequent purchaser or mortgagee of the same property, or any part thereof, in good faith and for a valuable consideration, whose conveyance is first duly recorded, and as against any judgment affecting the title, unless the conveyance shall have been duly recorded prior to the record of notice of action.
· About half the states have notice statutes, and half have race-notice statutes.
Notice
· There are three kinds of notice a person may have with respect to a prior claim: actual, record, and inquiry. 	Comment by Ruvalcaba, Jacob: 	The latter two are forms of constructive notice — notice that the law deems you to have regardless of your actual knowledge.
· Actual notice arises where one is personally aware of a conflicting interest in real property, often due to another’s possession of the property. 
· Record notice consists of notice one has based on properly recorded instruments. 
· Inquiry notice is based on facts that would cause a reasonable person to make inquiry into the possible existence of an interest in real property.
· Van Sandt v. Royster: Real Estate Aspect: At the time plaintiff purchased the property he and his wife made a careful and thorough inspection of the property. They knew the house was equipped with modern plumbing and that the plumbing had to drain into a sewer. Under the facts as found by the court, we think the purchaser was charged with notice of the lateral sewer. ASK ABOUT THIS TYPE OF NOTICE AND WHERE IT WILL LAND IN TERMS OF THE ENCUMBERANCE**
· Harper v. Paradise Facts: In 1922, Susan Harper granted to Maude Harper, a life estate in a farm, with the remainder to go to Maude’s children upon Maude’s death. (The deed conveying this interest was misplaced, and was not found again until 1957, at which point it was recorded.) Susan died sometime between 1925 and 1927. In 1928, Susan’s legal heirs executed a document which both acknowledged the 1922 deed. This conveyance was recorded in 1928. Maude then used the property to secure a loan from Thornton. When Maude defaulted on that loan, Thornton foreclosed on the property and received a sheriff’s deed executed and recorded in 1936. Title to property passed to Paradise in 1955. Maude died in 1972. Maude’s children (the remaindermen from the 1922 conveyance) and the Paradises both claimed rights to the farm. RULE: A conveyance, recorded first, which makes reference to an earlier conveyance which had not been recorded, does not receive priority. Holding: 1928 conveyance was to Maude, who presumably knew that she occupied the land as a life tenant, thus further defeating any argument that she had no knowledge of the existing life estate. It was incumbent upon the appellees to ascertain through diligent inquiry the contents of the earlier deed and the interests conveyed therein. See: holding that “a deed in the chain of title, discovered by the investigator, is constructive notice of all other deeds which were referred to in the deed discovered,” including an unrecorded plat included in the deed discovered. Although the appellees at trial denied having received any information as to the existence of the interests claimed by the appellants, the transcript fails to indicate any effort on the part of the appellees to inquire as to the interests conveyed by the lost or misplaced deed when they purchased the property in 1955. “A thorough review of the record evinces no inquiry whatsoever by the defendants, or attempt to explain why such inquiry would have been futile. Thus it will be presumed that due inquiry would have disclosed existent facts.” 	Comment by Ruvalcaba, Jacob: PRESCRIPTION NOTE: The appellees also contend that they have established prescriptive title by way of peaceful, continuous, open and adverse possession by them and their predecessors in title beginning in 1940. However, the remaindermen named in the 1922 deed had no right of possession until the life tenant’s death in 1972. “Prescription does not begin to run in favor of a grantee under a deed from a life tenant, against a remainderman who does not join in the deed, until the falling in of the life-estate by the death of the life tenant.”
· Another factor that gives rise to inquiry notice is the occupancy of an individual who has an unrecorded right to purchase the property. E.g. when an individual occupies an apartment in a condominium complex, and the complex’s developer grants a security interest in that apartment to a bank, the individual’s occupancy provides notice inquiry to the bank. Had the bank investigated, it would have learned that the apartment’s longtime occupant had an unrecorded contract to purchase the apartment from the developer.
· E.g. Green leased her farm to Miller for the year 1950. In November, 1950, after Miller had harvested his crop, Green contracted to sell the farm to Miller for $3,500. Neither the lease nor the contract was recorded. In December, Green had a better offer and sold the farm to Hines for $3,800. Hines recorded his deed. Hines knew that Miller had leased the land the preceding year but did not know of the contract of sale. Court held that Hines had inquiry notice of Miller’s claim because of Miller’s acts during November: Miller had (1) hauled 60 loads of manure to the farm and (2) plowed 2 acres of land. Hines had obligation to inquire who had done these acts and whether person had any claim to the land.

Discriminatory Covenants
· Rule: State court enforcement of a racially restrictive covenant constitutes state action that violates the Equal Protection Clause of the Fourteenth Amendment. That Clause guarantees equal treatment of all people under the law, including in their exercise of various property rights.
· Shelley v. Kramer Facts: In 1911, thirty property owners on a street in St. Louis, Missouri signed and recorded a restrictive covenant, which provided that no races other than Caucasians were welcome as tenants on the property for the next fifty years. In 1945, the Shelleys (defendants), a black family, bought a house on one of the restricted parcels of land without knowledge of the restrictive covenant. Kramers and other white property owners (plaintiffs) in the subdivision brought suit in circuit court to enforce the covenant, seeking to enjoin the Shelleys from taking possession and divest them of title to the property. Rationale: There is no question that restrictive covenants that discriminate solely on the basis of race would be invalid on equal protection grounds if created by a state or local law. The Fourteenth Amendment does not apply to purely private discrimination. Thus, people are free to enter into and voluntarily abide by racially restrictive covenants. Nevertheless, the Court has long held that the actions of state courts and judicial officers are state actions within the meaning of the Fourteenth Amendment. Improper state action does not only occur when a court practices unfair procedures. A court is also a state actor when it enforces a substantive rule that violates individual rights under the Fourteenth Amendment. In this case, state court enforcement of the restrictive covenants against the Shelleys would deny them equal protection in the exercise of their property rights. States may not “ma[k]e available…the full coercive power of government” to allow private individuals to deny the Shelleys’ rights on the basis of race. 
· Money damages. In Barrows v. Jackson, the Supreme Court held that a court cannot give money damages against a seller who breaches a covenant not to convey to a nonwhite. Such action is state action.
· Restrictive covenants against group homes. Covenants restricting property to “residential use only” or “single family residence.”
· Two separate issues may be raised
· (1) Interpretation: Does the use of the house as a group home fall within the meaning of the phrase “single family residence”? Most courts have found that the intended use is permissible either on the theory that the restriction was intended to regulate an architectural style rather than the relationship among the structure’s inhabitants.
· (2) whether such a restrictive term violates the federal Fair Housing Act or some other anti-discrimination statute.
· The Fair Housing Act. A covenant with a racially discriminatory effect may violate the federal Fair Housing Act, enacted as Title VIII of the Civil Rights Act of 1968. The act makes it unlawful to refuse to sell or rent or otherwise make unavailable a dwelling to any person because of race, color, religion, sex, national origin, familial status, or handicap. ALSO BROKERS AND ANYONE STEERING THESE.
· Refer above for FHA cases.
· Racial Redlining in LA
· The assigning of “red” D grade to communities with minority populations gave rise to the term “redlining.” Redlining came to be the practice of denying mortgages in communities due to racial or ethnic composition, regardless of qualifications or creditworthiness of individual residents.
· Racial restrictive covenants were commonly written into deeds of many residential properties that prohibited non-white (and often Jewish) persons from residing on a property, with domestic servants being the only exception. A selling point for many new housing developments was use of the term “restricted.” This signaled that properties for sale were only sold to white (and often Christian) buyers. 
· These restrictive covenants, coupled with redlining, reinforced de-facto racial segregation and undermine efforts by minority homeowners to obtain funding for improving their homes and, by extension, their neighborhoods.
· In 1948, Shelley v. Kraemer, ruled that racial restrictive covenants were unconstitutional under 14th Amendment and, therefore, legally unenforceable. It took much longer, however, to outlaw redlining. Redlining did not became illegal until passage of the FHA of 1968. The Community Reinvestment Act 1977 further outlawed discriminatory lending criteria for lower-income communities
· Social and economic damage from past racism and inequality continues to haunt.
· Risk with covid is correlated with zip code because of environmental harm and access to parts and other services…


· Discrimination
· Rule of Law: The anti-discrimination provisions of the Fair Housing Act do not apply to the selection of roommates.
· Fair housing Council v. Roommate.com Facts: When users sign up, they must create a profile by answering a series of questions about their sex, sexual orientation and whether children will be living with them. An open-ended “Additional Comments” section lets users include information not prompted by the questionnaire. Users are asked to list their preferences for roommate characteristics, including sex, sexual orientation and familial status. Based on the profiles and preferences, Roommate matches users and provides the list of housing-seekers or available rooms meeting their criteria. Users can also search available listings based on roommate characteristics, including sex, sexual orientation and familial status. Sued Roommate alleging that the websites questions requiring disclosure of sex, sexual orientation and familial status, and its sorting, steering and matching of users based on those characteristics, violate the FHA & California FEHA. Holding: Covered for additional comment section but not for the additional surveys under common decency act in favor of plaintiffs. Rationale: The Supreme Court has recognized that “the freedom to enter into and carry on certain intimate or private relationships is a fundamental element of liberty protected by the Bill of Rights. Taking on a roommate means giving him full access to the space where we are most vulnerable. Holding such then the government is allowed to restrict our ability to choose roommates compatible with our lifestyles.  There is no indication that Congress intended to interfere with personal relationships INSIDE the home. The right to association also implies a right NOT to associate. “It is a well-established principle that statutes will be interpreted to avoid constitutional difficulties.” cannot use subsequent legislative history to infer intent of original legislation. Dissent: Did not violate FEHA because it strictly allowed same-sex discrimination. WE NEED TO CONSTURE THE CURRENT LAW. (i.e. Larrick case that a potential third roommate was allowed to sex-specific but not race specific ads for a single dwelling with shared living areas.) FHA is ambiguous while FEHA is not so they should remand on this applicability.
· Rule of Law: The Fair Housing Act prohibits entities from making housing decisions that have a disparate impact on a protected class, even if this impact is not intended by the entities making the decisions.
· Requirements of Prima Facie Case: “Burden-shifting framework”
· (1) P needs to show that there is disparate impact
· That is, p “has the burden of proving that a challenged practice caused or predictably will cause a discriminatory effect.”  
· If a  statistical discrepancy  is  caused  by factors  other than  the  defendant’s policy, a plaintiff cannot establish a prima facie case, and there is no liability.
· (2) D the needs to show whether there is an appropriate or legitimate basis for the protected category and that is why they are using the policy
· defendant to “prov[e] that the challenged practice is necessary to achieve one or more substantial, legitimate, nondiscriminatory interests.”
· (3) Once a defendant has satisfied its burden at step two, a plaintiff may “prevail upon proving that the substantial, legitimate, nondiscriminatory   interests supporting the challenged practice could be served by another practice that has a less discriminatory effect.
· Texas Department of Housing and Community Affairs v. Inclusive Communities Project, Inc. Facts: Texas Department (D) was a state agency that distributed federal tax credits to developers to build low-income housing. Department determined which developers would be distributed credits based on specific selection criteria the Department had established. Inclusive (ICP) (P) was a nonprofit corporation that aided low-income families in obtaining housing. ICP claimed that the Department’s selection criteria had resulted in a disproportionately high allocation of tax credits to predominantly black neighborhoods as compared to white neighborhoods. Specifically, ICP claimed that the Department had violated 42 U.S.C. § 3604(a), which prohibited an entity from otherwise making a dwelling unavailable to a person because of the person’s race, color, or national origin. ICP also alleged that the Department had violated 42 U.S.C. § 3605(a), which similarly prohibited an entity involved in real-estate transactions from discriminating against a person because of race, color, or national origin. Rationale: Established precedent regarding similar antidiscrimination statutes makes clear that a disparate-impact claim may be brought if: (1) the language of the statue refers to the consequences of an action and not merely the intent of the actor, and (2) interpreting the statute to encompass a disparate-impact claim is consistent with the statute’s purpose. Using the statute is § 703(a) of Title VII of the Civil Rights Act of 1964 and proper interpretation   of   the   FHA   is   the   Age   Discrimination   in Employment Act of 1967 (ADEA) both of these use the terms adversely affect. As the plurality observed, the text of these provisions “focuses on the  effects  of the action on the employee rather than the motivation   for   the   action   of   the   employer”   and   therefore compels recognition of disparate-impact liability. Congress’ use of the phrase “otherwise make unavailable” refers to the consequences of an action rather than the actor’s intent. It   is   true   that   Congress   did   not   reiterate   Title   VII’s   exact language in the FHA, but that is because to do so would have made the relevant sentence awkward and unclear. Dissent: The Act does not recognize disparate-impact claims. The Act only prohibits an entity from otherwise making a dwelling unavailable to an individual because of the individual’s race, color, or national origin. This prohibition clearly requires that the entity be motivated to deny the individual of a dwelling on account of the individual’s protected status. Thus, intent is a necessary element to making a claim under the Act, and disparate-impact liability is therefore not included.	Comment by Ruvalcaba, Jacob: Texas: Did they they have to discriminate – no they could have a disparate impact with it as well.
Phrase: “otherwise make unavailable” – whole decision turns on the understanding of this phrase. Compares it to other cases in other fields like employment discrimination… where they incorporated disparate impact.
First burden of proof is on the P to show stats of a disaparte impact
Then shifts to D to show they have a reasonable basis for their act
Then back to P to prove a alternative way. 
Reasons why it is so important: because the purpose of it will just be nothing “facially neautral.” Smoke out things. Eliminate barriers that are done through unconscious bias. Trying to recognize fair treatment. Things that might not have an impact on its face might end up. 











Civil rights act is broader – the way the government and emploees treat people. Dispaaret treatment. Public places and employment. 



FHA is more on private parties. Strictly doing with government actors that prepertate discrimination
· RULE: When a developer seeks to rezone land to permit the construction of housing that is more affordable, a city cannot defeat showing of disparate impact on a minority group by simply stating that other similarly-priced and similarly-modelled housing is available in the general area.
· The Hallmark rule ignores the fact that neighborhoods change from mile to mile, if not from block to block, and thereby overlooks the potential for the purposeful creation of majority areas from which minorities may be excluded or of minority areas with few, if any, white homeowners. Such segregated areas, when based on consciously or unconsciously biased decisions that disproportionately, and needlessly, adversely affect minorities, are the antithesis of what the Fair Housing Act stands for. Indeed, if a city shows that truly comparable housing is available in close proximity to a proposed development, such a showing would be a relevant factor in deciding whether its zoning decision had a disparate impact in that circumstance. Truly comparable housing, however, is not simply a question of price and model, but also of the factors that determine the desirability of particular locations—factors such as similarly or better performing schools, comparable infrastructure, convenience of public transportation, availability of amenities such as public parks and community athletic facilities, access to grocery or drug stores, as well as equal or lower crime level. TAKEAWAY: Have to take into account a variety of factors.  But if on the same block, that might not be disparate impact but Hallmark reaches too far as a catchment area.
· Think about Euclid zoning: court saying no apartments because there is a need of single family housing for the benefit to children. But what about the children in the apartments?
· Zoning has potential of creating disparate impact. However, even getting rid of them can disproportionally affect disadvantaged communities as well. Just like in Houston. 
· RULE – Analytical Framework FOR DISCRIMINATORY PURPOSE
· Analyzes whether a discriminatory purpose motivated the defendant by examining the events leading up to the challenged decision and the legislative history behind it, the defendant’s departure from normal procedures or substantive conclusions, and the historical background of the decision and whether it creates a disparate impact.
· Avenue 6E Investments, LLC v. City of Yuma Facts: Developers allege that the City denied a requested zoning change in September 2008 in response to animus by neighbors of the proposed development who wished to prevent the development of a heavily Hispanic neighborhood adjacent to their subdivisions, in which 75% of the population was White. City’s General Plan designates the Property for use as “Low Density Residential.” City Planning and Zoning Commission held a public hearing on   Developers’ zoning application and approved the request, then forwarded it to the city council which held a public hearing as well. Residents of Yuma complained about crime and other things. At the conclusion of the hearing, the City Council denied Developers’ rezoning request. Procedural History: P, two real estate developers, bring this case against the City of Yuma, contending refusal to rezone land to permit higher-density development violated, among other things, the Equal Protection Clause of the United States Constitution and FHA. In particular, Developers maintain that refusal stemmed from intentional discrimination against Hispanics and created a disparate impact because the denial disproportionately deprives Hispanic residents of housing opportunities and perpetuates segregation. Rationale: Analyzes whether a discriminatory purpose motivated the defendant by examining the events leading up to the challenged decision and the legislative history behind it, the defendant’s departure from normal procedures or substantive conclusions, and the historical background of the decision and whether it creates a disparate impact. (1) Discriminatory treatment. (a) Here, Developers allege their reputation as developers of subdivisions favored by Hispanics, and the general demographic trends suggesting that the higher-density development they proposed would attract greater number of Hispanic homebuyers, were known prior to the denial of their application. Accordingly, community members’ opposition to Developers’ application, using language indicating animus toward a protected class, provides circumstantial evidence of discriminatory intent by the City. None of the alleged statements expressly refers to race or national origin; rather, they raise various concerns about issues including large families, unattended children, parking, and crime. But can look to use of “code words” that may demonstrate discriminatory intent. A reasonable jury could find that statements like the ones allegedly made in this case send a clear message and carry the distinct tone of racial motivations and implications. They could be seen as conveying the message that members of a particular race are disfavored and that members of that race are, therefore, not full and equal members. (b) Developers also plausibly allege that the denial of their zoning application departed from the City’s normal procedures. City Council’s decision ran contrary to the unanimous recommendation provided by the City’s Planning and Zoning Commission, as well as the recommendation of City planning staff. A city’s decision to disregard the zoning advice of its own experts can provide evidence of discriminatory intent, particularly when, as here, that recommendation is consonant with the municipality’s general zoning requirements and plaintiffs proffer additional evidence of animus.). Developers’ allegation that the City’s prior zoning decisions permitted “many examples in Yuma where large lot expensive subdivisions had been built next to moderately priced small lot housing subdivisions without problems” further underscores the inference that the decision to deny Developers’ application was contrary to normal procedures. This zoning request was the only request denied of the 76 considered over the three years preceding the Council’s decision. Drawing all reasonable inferences in Developers’ favor, the City’s singling out of their zoning request for denial supports Developers’ contention that the City had a discriminatory intent. (2) Disparate impact. Developers allege specific facts demonstrating city officials’ awareness that the effect of their denial of Developers’ application would “bear[ ] more heavily on one race than another” in light of historical patterns of segregation by race and class – based off statistics taken on analyses of impediments. Drawing all inferences in Developers’ favor, these allegations demonstrate a historical background of stratification by race and class, indicating the City’s denial of Developers’ application to build moderately priced housing will have a disparate impact on Hispanics by denying them affordable opportunities to move into communities long dominated by more affluent Whites.
SELECTION OF TENANTS -- UNLAWFUL DISCRIMINATION
FHA: FHA declares that “it is the policy of the United States to provide, within constitutional limitations, for fair housing throughout the United States.” 42 U.S.C. § 3601. To achieve this goal, the FHA renders it unlawful to, among other things, “make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin.”  42 U.S.C. § 3604(a). As relevant to this case, it provides several tools to do so. First, and most obvious, it prohibits intentional discrimination—that is, disparate treatment. A private developer or governmental body cannot refuse to sell or rent housing to someone because of that person’s race, religion, gender, or other protected characteristic, nor can a government zone land or refuse to zone land out of concern that minorities would enter a neighborhood. Second, disparate impact not only serves to uncover unconscious or consciously hidden biases, but also targets “artificial, arbitrary, and unnecessary barriers” to minority housing and integration that can occur through unthinking, even if not malignant, policies of developers and governmental entities.
· a plaintiff must “ ‘simply produce direct or circumstantial evidence demonstrating that a discriminatory reason more likely that not motivated’ the defendant and that the defendant’s actions adversely affected the plaintiff in some way.” 
· “A plaintiff does not have to prove that the discriminatory purpose was the sole purpose of the challenged action, but only that it was a ‘motivating factor.’
Fair Housing Act
§3604. Discrimination in the Sale or Rental of Housing and Other Prohibited Practices
As made applicable by section 3603 of this title and except as exempted by sections 3603(b) and 3607 of this title, it shall be unlawful —
(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin.
(b) To discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection therewith, because of race, color, religion, sex, familial status, or national origin.
(c) To make, print, or publish, or cause to be made, printed, or published any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indicates any preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitation, or discrimination. . . .
(f)(1) To discriminate in the sale or rental, or to otherwise make unavailable or deny, a dwelling to any buyer or renter because of a handicap . . .
(2) To discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in the provision of services or facilities in connection with such dwelling, because of a handicap . . .
(3) For purposes of this subsection, discrimination includes —
(A) a refusal to permit, at the expense of the handicapped person, reasonable modifications of existing premises occupied or to be occupied by such person if such modifications may be necessary to afford such person full enjoyment of the premises except that, in the case of a rental, the landlord may where it is reasonable to do so condition permission for a modification on the renter agreeing to restore the interior of the premises to the condition that existed before the modification, reasonable wear and tear excepted;
(B) a refusal to make reasonable accommodations in rules, policies, practices, or services, when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling; or
(C) in connection with the design and construction of covered multifamily dwellings for first occupancy after the date that is 30 months after September 13, 1988, a failure to design and construct those dwellings in such a manner that [common and public areas of the dwellings are readily accessible to handicapped persons, doors within the dwellings are wide enough for wheelchairs, and other features of “adaptive design,” such as easily reached light switches, are provided].
3603 (b) Exemptions Nothing in section 3604 of this title (other than subsection (c)) shall apply to —
(1) any single family house sold or rented by an owner: Provided, That such private individual owner does not own more than three such single family houses at any one time. . . . Provided further, That after December 31, 1969, the sale or rental of any such single family house shall be excepted from the application of this subchapter only if such house is sold or rented (A) without the use in any manner of the sales or rental facilities or the sales or rental services of any real estate broker, agent, or salesman, or of such facilities or services of any person in the business of selling or renting dwellings, or of any employee or agent of any such broker, agent, salesman, or person and (B) without the publication, posting or mailing, after notice, of any advertisement or written notice in violation of section 3604(c) of this title; but nothing in this proviso shall prohibit the use of attorneys, escrow agents, abstractors, title companies, and other such professional assistance as necessary to perfect or transfer the title, or
(2) rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living independently of each other, if the owner actually maintains and occupies one of such living quarters as his residence


 State v. Shack Issue: whether camp operator’s rights in his lands may stand between the migrant workers and those who would aid them. Rule of Law: Property rights serve human values. They are recognized to that end, and are limited by it. Title to real property cannot include dominion over destiny of persons the owner permits to come upon premises. Their well-being must remain paramount concern of a system of law. It was a maxim of CL that one should so use his property as not to injure rights of others. Holding: A man’s right in his real property is not absolute. It has long been true that necessity may justify entry on the lands of another.  There is no legitimate need to deny the worker the opportunity for aid available from deferral, state or local services or from those recognized charitable groups seeking to assistance.
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Rationale- Grotius & Pufendorf- argued essentially that sovereign states had original and absolute ownership of property, prior to possession by citizens; individual
possession derived from grants from the state and was held subject to an implied reservation that the state might resume its ownership
©  Another rationale is that eminent domain is the natural consequence of royal prerogatives that inhered in the concept of feudalism; on this view, the taking power is
a remanent of feudal tenures
o Rationale: Eminent domain is an inherent attribute of sovereignty, necessary to the very existence of government
Richard Posner (power to take justification)- Makes transaction costs high to remove people from land since the higher price will induce some consumers to shift to
substitute services. As a result, land that would have been more valuable to a company than to its present owners will remain in its existing, less valuable uses, and this is
inefficient
o Duty to compensate- Serves the dual purpose of offering a substantial measure of protection to private entitlements (gov can't take it away without paying high
price), while disciplining the power of the state, which would otherwise overexpand unless made to pay for the resources that it consumes
"Condemns" property, transfers in exchange for market value





