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PROPERTY OUTLINE
FUNDAMENTAL CONCEPTS

· Causes of Action:

· Conversion: is the wrongful exercise of dominion over the personal property of another.
· In a conversion action, A must demonstrate title, possession, or a right to possession to the … 
· There must be actual interference with P’s dominion. Wrongful withholding of property can constitute actual interference even where the D lawfully acquired the property.
· If a person entitled to possession of personal property demands its return, the unjustified refusal to give the property back is conversion.
· The act constituting conversion must be intentionally done. However, there is no requirement that the D know the property belongs to another or that the D intends to dispossess the true owner of its use and enjoyment. Wrongful purpose is not a component of conversion.
· Conversion does not exist however unless the property rightfully belongs to (Popov). One who has neither title nor possession, nor any right to possession, cannot sue for conversion.
· Replevin: a lawsuit to obtain return of goods, not damages (ejectment).
· P’s possession must have been lawful against the person who deprived him of it; and possession is good title against all the world except those having a better title (first finders)
· Trover: action for damages resulting from the D’s conversion to his own use – courts prefer replevin to trover
· Trespassing: entry without permission, adverse to the rights of the property owner
· Trespass to Chattel: exists where personal property has been damaged or where the D has interfered with the P’s use of the property. Actual dispossession is not an element of the tort of trespass to chattel. 
· Adverse Possession (action is ejectment)
· Ejectment: When LL opts for litigation over self-help could bring an ejectment action to recover possession from the breaching tenant. (long drawn out process, LL’s prefer to use summary eviction proceedings)
· Malicious Interference (Keeble): A might be able to bring a cause of action for malicious interference with trade, as in Keeble v. Hickeringill. Malicious interference with trade allows a plaintiff to recover for a defendant’s actions even where the plaintiff cannot establish an ownership right. 
· In Keeble, the court found using a shotgun to interfere with a neighbor’s duck pond constituted malicious interference with trade. 
· Property: the relationships between people and things; property rights are not inherent, they come about through people creating them
· Bundle of sticks analogy: Property is like having a bundle of sticks – you have a collection of rights and can do different things with those rights/sticks
· As in giving one stick/right to another – like letting someone use a piece of your property
A. FIRST IN TIME: PROPERTY ACQUISITION BY DISCOVERY/CONSEQUEST, CAPTURE, CREATION

1. Discovery/Conquest: Property and Power
Locke’s Labor Theory: If you work the land and commit labor to it, then you own it. Natives did not labor to create a property interest in the land, thus merely had right of occupancy. 
· Johnson v. M’Intosh: D got land appropriated by US gov., P bought it from Natives. Court held land was always property of Euro colonies bc they discovered it, thus Natives had no right to sell it. 

· Natives can only claim occupancy of land, not ownership, therefore they are unable to sell titles of the land they occupy to private citizens, only can sell to government.

· When one discovers land (cultivates it), they gain title of occupancy from natives bc natives didn’t own the land bc they didn’t labor or build on it. 

· Property rights are what gov says they are and are enforced by them, these rights create power and determine the relationships between people and the land. 

· Gov was a monopsonist (sole buyer) of native land and this reduced price paid for title of occupancy. 
· Black Hills Institute v. United States: P discovered fossil who bought it from Williams (it was on his land), but his land was owned by the US in trust for him. (trustee is technically legal owner, but for benefit of other person.)
· Indian Reorganization Act says that land (not personal prop/chattel) is subject to the trust by Fed Gov. 

· Court held fossil was real property, not person prop, bc is bonded with ground and belonged to gov when discovered, so sale was void as Williams didn’t have right to sell it without approval. 
· Most prop law is state law, South Dakota Rule brought up that fossil was part of the soil. 

· Property can change forms (i.e. from land to personal or real) but rules of trust state the authority of the trust doesn’t change w/ the change in forms of property. 

· Ex: Timber is part of land but can be turned into personal prop after removal from land.

· But whether timber on native land remains subject to trust after severing depends on purpose of land (timber land or agricultural?), if agricultural then its considered chattel & can be sold. 
· Acquisition by discovery: being first is what matters, but you still have to argue over what that is.
2. Capture, Possession, and Interference: Ancient Rules with Current Relevance

Rule of Capture: Mere pursuit is not sufficient, pursuit with mortal wounding is necessary (Black Letter Law).
· To acquire title to wild animals by capture, a party must establish possession by showing (1) an intent to control or exclude others from it, and (2) physical control 
· Pierson v. Post: Both parties hunted on common land pursuing same fox, court held that mere pursuit does not grant ownership of animal until bodily control or captured/ mortally wounded (depriving natural liberty)

· Pierson v. Post established that mere pursuit of a wild animal is insufficient to demonstrate occupancy, although mortal wounding of the animal with continued pursuit or depriving an animal of its natural liberty is sufficient to gain title by capture. 

· Also need to convert to own use

· Mortal wounding with continued pursuit is enough to establish ownership.
· Need to show you have deprived it of its liberty (ensnared or mortal wounding with continued pursuit)

· Not applicable to domesticated animals

· Think of oil and gas as a wild animal, it is something that must be captured and controlled.

· Tragedy of the commons is a big thing with oil. 
Custom: While general rule is that captor must acquire physical control over animal, in some hunting trades a custom, which is thought more effective in getting animals killed, may dictate a different result. 

· Bring up Ghen and whether there is a custom or local shared cultural aspect or common practice. 
· Ghen v. Rich: P shot & killed whale with lance, and D found it on beach and sold it. Court held that custom gave title to P who did 1st act of appropriation. 

· Mortal wounding was enough here without actual possession bc one can’t do that with whale, so court looked at the whaling industry and its customs to dictate holding (also decision supports whale industry)
· Custom may be where a court gets a rule when they are deciding what the rule should be. 
Tragedy of the Commons: it is in the best interest of everyone to conserve a resource, but best interest of individual to claim as much as possible of that resource, leads to depletion of resource. 

· Think of tragedy of the commons as a policy reason for eliminating abuse of resource. 
· Harms the common resource shared amongst the community

· No individual experiences the benefits of restrain bc others will continue to overuse/ harm commons

· Benefits of overuse are conferred to individual while harm is split amongst community

· Externality: cost or benefit caused by a producer that is not financially incurred or received by that producer. 

· The harm caused and experienced by others than the person causing the harm/ externalized costs. 

· Purpose of property rights is to enhance social welfare by maximizing value of scarce resources.

· Transaction costs: cost of coming to an agreement and enforcing it. Help prevent abuse of resource. 

· Holdouts: an individual who does not become part of an agreement

· Free Riders: person who benefits from resources while not working for it. 

· Holdouts and free riders can cause problems for the rest. 

· Private property rights aids in preventing these problems. Are thought to value maximize by internalizing externalities, bring the costs of the resources to bear on user. Does this in 2 ways:

· First, by concentrating the costs/benefits of use on owners, giving them greater incentives for efficiency

· Second, prop rights reduce costs of negotiating with others over remaining externalities. 

A person who does not want to capture the animal cannot interfere

· Keeble v. Hickeringill: In Keeble v. Hickeringill, the plaintiff owned a decoy pond to attract ducks, the defendant intentionally fired a gun while on his neighboring property to scare ducks away from the plaintiff’s pond located on the plaintiff’s property. The court held that malicious interference of trade is actionable because people cannot prevent others from capturing wild animals for malicious reasons as it should be prevented by competition. The court does this because they put an emphasis on market relations that protect the market and economy. 
· Landowner has constructive possession of wild animals on his land.

· Generally assume when somebody has possession of something, ownership is presumed until proven otherwise. This facilitates bailment which gives someone temporary authority to have possession.

· Possession is a very strong indicator of ownership rights.

· Malicious interference with Trade: People have the right to pursue their interests on their own property but cannot knowingly and maliciously interfere with other’s legal enjoyment of their land or trade.

· Can be a limitation on your use of your own land and public space.

· Courts put an emphasis on market relations that protect the market and economy.
· Popov v. Hayashi: In Popov v. Hayashi, there was a fight over valuable home run baseball. The court ruled both parties had rights to ball because Popov had a pre-possessory right to ball, however, because Hayashi did not maliciously interfere in Popov’s possession of ball, he is not a wrongdoer and thus has a possessory right himself. They both had an equitable claim and thus the court ordered an equitable division of the value of the ball. 
· Cause of action = Conversion: wrongful exercise of dominion over the personal property of another (requires intent to do the act and some degree of physical control)

· The act of converting must be intentional to gain possession but doesn’t have to be intentional to convert someone else’s property (i.e. you don’t have to know its someone else’s, just have to intend to take possession yourself) – wrongful purpose is NOT an element

· One claiming conversion must have title, possession or right to possession.

· Grey’s Rule: complete possession in spite of incidental contact must occur for conversion to exist

· Possession: In order to have possession you must simultaneously have

· Full or A certain degree of (physical) control over an item AND

· Intent to control it (needs to be enough to deprive animal or thing of its natural liberty)

· Pre-Possessory Interest Rule: where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest. 

· Trespass to Chattel exists where personal property has been damaged or where the D has interfered with P’s use of the property. Actual dispossession is not an element of the tort. 
· Property Theories: Right to Exclude, Abandon
Trespass (Chapter 3 Notes – Bottom):

· Unprivileged entry onto land owned or occupied by another 
· Can trespass by causing things to enter (throwing things on property)
· A trespasser is strictly liable; good faith, knowledge and fault are irrelevant. 

· Liable to others for trespass, if

· Enters land in possession of other, or causes something to enter, or 

· Remains on the land after finding out they are trespassing, or

· Fails to remove the thing he’s supposed to remove

· Intent is satisfied by knowledge to a substantial certainty that an action will cause entry of foreign matter on another’s land. 

· May be a mere momentary invasion, or it may continue for a protracted period. 

· Meant to reflect desire to exclusiveness from possession. Rights are only important if protected by the state.
· Jacque v. Steenburg

· In Jacque v. Steenburg, the defendant intentionally trespassed on the plaintiff’s property by driving a trailer over his field. Although it caused no damages to the property, the court charged the defendant because the “right to exclude others is one of the most essential rights in property.”
· Liability attaches whether or not the actor causes harm to the land itself, a person, or anything on the land. 

· Unprivileged entry onto someone’s land injures that landowners’ right to exclude which is an essential property right. In fact, the Jacques court allowed punitive damages even when the trespass by driving a mobile home across a field did not cause actual damage to the plaintiff’s land. The court reasoned the relevant harm is not to the land but the owner’s right to exclude. 
· State v. Shack
· D’s were aiding migrant farm workers who lived on P’s property. Court held no trespass bc right of ownership doesn’t exclude access to gov services for migrants. Prop does not mean dominion over people on land. Also, people who live on land can invite people and they would not be trespassing.
· Right to exclude is limited when you are limiting other people’s aspects to rights. 
· Abandonment:

· Pocono Springs v. Mackenzie
· P got sold bad property. P never paid association dues bc P thought they abandoned it. 

· Abandonment requires an owner (1) intend to relinquish all right and interest in the property and a (2) voluntary act in furtherance of abandonment.

· Court held the law did not permit them to abandon real property or absolute title. 

B. SUBSEQUENT POSSESSION: OWNERSHIP VIA FIND, ADVERSE POSSESSION AND GIFT

3. Acquisition by Find

· Finders: Title of the finder is good against the whole world except for the true owner. 
· Assuming the true owner is unavailable to claim the item, the basic rule is that a finder has superior title to all but the true owner (Armory) or a prior possessor. 
· First finder has superior claim to subsequent finders

· Requires an intent to control the property and act of control. 

· Bailment: the rightful temporary possession of goods by a person (bailee) who is not the owner. They never gain property interest. (Ex: Dry cleaners)
· Voluntary: when bailor hands over goods voluntarily

· Involuntary: lost or misplaced items

· Armory v. Delamirie: In Armory v. Delarmirie, the plaintiff found a socket with a jewel and took it to the defendant’s shop. The defendant examined the jewel and offered the plaintiff money. The plaintiff insisted he did not want money and wanted item returned, the defendant gave back the socket without the jewel inside. The plaintiff sued the defendant in trover (common law action for money damages resulting from D’s conversion to his own use of a chattel owned or possessed by the P) (vs. suing in replevin which is a suit for the return of the goods) The court ruled the plaintiff did had rightful possession to the jewel because he was the first finder, and a first finder has a superior right to the property over anyone but the true owner (and any other previous possessors). 
· Rule: first finder has a superior right over anyone but the true owner.

· Anderson v. Gouldberg: P’s trespassed upon timberland of 3rd party, cut logs, and hauled them to mill where the D’s took them. Finder is protected even if they are a thief, why?

· Bc if everyone could accuse others of being thieves and that would negate their possessory right, the legal system would be in chaos. Courts don’t want lots of unnecessary litigation.

· Prevents endless series of unlawful seizures and reprisals

· Encourages bailments if possessor doesn’t have to defend thievery claims to get stuff back.

In deciding rightful possessor, courts look at:

· Inferences about how item got there:

· Lost (or abandoned) property goes to finder

· Mislaid property goes to premises owner

· Note: these decisions are based on assumptions about the person who is absent

· Where item was found: embedded in soil or attached to the land usually goes to premises owner, but lying on top of the land may be different

· Nature of place: public v. private home (potential exception for home owner not in possession, not exercising sufficient dominion)

· Purpose of Finder’s presence: for example, an employee would be finding on behalf of employer. 

What counts as Possession?

· For finder to become a prior possessor, the finder must – like captor of wild animals – acquire physical control over the object and have an intent to assume dominion over it.
Constructive Possession: When the law treats him as if he is in possession although, he is not or he is unaware of it.

· The owner or occupant of premises may constructively possess something on the premises of which he is unaware. If so, he is entitled to the benefit of the “prior possessor wins” rule.
4. Adverse Possession (AP)
· Generally, if, within the number of years specified in the state statute of limitations, the owner of land does not take legal reaction to eject a possessor who claims adversely to the owner, the owner is thereafter barred from bringing an action in ejectment. Once the owner is barred from suing in ejectment, the adverse possessor has title to the land.
· General elements: Must be [1] an actual entry giving [exclusive] possession; [2] that is open and notorious; [3] continuous for the statutory period; [4] adverse and under claim of right.
· (1) Entry of the possession [Actual Entry] begins the clock on the statute of limitation, but not until all of these elements are happening simultaneously. (At this point true owner can bring cause of action)
· If there is an actual entry on part of the land described in a deed, the possessor may be deemed in constructive possession of the rest. But an actual entry on some part of the land is required.
· Exclusive is not shared with the general public or owner
· Mention whether adverse possessor improved or enclosed the property. 
· (2) Open and Notorious: your land possession has to be open (not hidden), knowledgeable (true owner doesn’t HAVE to know, but a reasonable/attentive property owner would be able to know)
· Constructive Notice is sufficient – we don’t care what landowner actually knew, but focus on whether the adverse possessor’s actions were sufficient to put a reasonably attentive landowner on notice.
· Sufficiently “open and notorious” to put an ordinarily prudent, rightful owner “on notice” that someone else has actual possession.
· The acts must be appropriate to the condition, size, and locality of the land
· Manilo v. Gorski: D made additions to their property which included a 15-inch incursion onto their neighbor’s land. D contends adverse possession of the 15 inches. Court says no.
· Rule: a minor encroachment on a common boundary requires actual notice to AP. 
· If the encroachment is minor enough it is not open and notorious.
· It could not have been open and notorious because… 
· A may be able to persuade a court that actual (rather than constructive) notice is required because it is a minor encroachment. 
· (3) Continuous for the statutory period

· Use of the land does not necessarily have to be constant. The court in Howard v. Kunto reasoned that occupancy just during the Summer months for more than a 10 year period was used in the same way that an average (reasonable) true owner would use the property under the circumstances, thus it did not disrupt the continuity requirement. 
· Not necessary to be constant (i.e. adverse possessor can go on vacation),
· Use as an average (reasonable) true owner under the circumstances.
· If true owner tried to take back ownership within the SOL, they can do so; but after that expires, adverse possessor has right. 
· Howard v. Kunto: In Howard v. Kunto, 3 neighbors had titles for the neighboring property but were living on another parcel. Each was living on land 1 lot over from the land they were deeded. 2 of the neighbors decided to convey property and title to each other and attempted to quiet title as to the 3rd neighbor (Defendant). The defendant asserted adverse possession. The court allowed tacking, reasoning that the defendant and the individual he purchased the land from were in privity to allow for tacking. 
· The Court also says that land was a vacation home so summer occupancy was sufficiently uninterrupted to sustain AP claim. 
· Must have continuously possessed the property as a true owner would. 
· Rule: Uninterrupted possession based on normal usage of property in question.
· Rule: Tacking allowed when buyer and selling are in privity (a reasonable connection)
· Tacking: allows individuals in privity to attach to previous owner’s possession to satisfy the statute requirements (transfers possessory rights to another)

· When tacking onto the prior possessors AP, the statutory time requirement does not need to be individually satisfied, all other elements need to be satisfied for each of them but with the time frame, you can combo each of their times of possession for the current possessor’s AP argument. 

· To tack onto a preceding possession, there must be privity to estate between the two possessors. Privity of estate in this context means that a possessor voluntarily transferred to a subsequent possessor either an estate in land or physical possession. Where the transfer is not voluntary, as in the case of someone ousting the prior possessor, there is no privity of estate.
· Privity: close, mutual, or successive relationship to the same right of property or the power to enforce a promise or warranty. Explains legally cognizable relationship that hands over rights to another party
· Is there a connection between these people created by virtue of transferring an estate that is sufficient to create certain rights or duties?
· Privity might come up if someone is on the hook for promises someone else made. (comes up with the assignment situation)
· For AP, the previous owner needs to satisfy all the elements of AP for their ownership period in order to tack. 
· Has to be a voluntary intentional transfer between possessors. 
· (4) Adverse and under claim of right (“claim of title”; “hostile”)
· NOT the same as “color of title”
· If you have permission from the owner or are renting to be on the land you are not hostile, you are not adversely possessing the land because you have permission or an agreement from the owner. 
· Acting like a true owner – possible states of mind:
· Objective: state of mind irrelevant, just look at actions (MAJORITY APPROACH)
· Uses the land as a reasonable owner would use it (without permission from true owner) – did true owner authorize it? 
· Courts consider only the possessor’s actions to determine if he or she acted like a true owner. 
· Subjective/Good faith standard: “I thought I owned it.” – courts consider whether the possessor believed he or she had title to the property.
· Easily satisfied because A purchased the property and took under color of title. 
· Aggressive Trespasser: “I thought I did not own it, but I intended to make it mine.” – requires that the possessor either know she does not own the property and intends to dispossess the true owner or intends to take it regardless of someone else’s title. 
· Are they trying to assert exclusive possessory rights?
· ON EXAM: If this is not explicitly stated that a jurisdiction follows certain reasoning, analyze the facts with each one and determine outcome for each.
· “If this jurisdiction applies the Good Faith standard, the relevant facts indicate..”
· Blaszkowski v. Schmitt: In Blaszkkowski v. Schmitt, the plaintiff assumed his property line went to fence on southern border of his land, but it is actually about 3 acres north of fence. The defendant argued that land in question was grown wild and no one knew when the *fence was built. The court ruled the uses made of the disputed parcel were appropriate for the type of land and the fence was rightful property line for the plaintiff’s land (used objective claim of right standard)
· “The uses made of the disputed parcel were appropriate for the type of land. The land provided a water source for stock and, when allowed to grow wild, a natural buffer from activities on the Schmitt’s parcel. Moreover, the existence of the fence and the posting of the property were inconsistent with the Schmitts’ claim that the land was simply left in a wild state of nature.”
· Hostility means possessor claims exclusive rights to the land possessed. 
· Van Valkenburgh v. Lutz: The plaintiffs purchased lot 47 from city and filed suit to remove the defendants who had been occupying land since 1912. The defendants asserted a defense of adverse possession which the court rejected. The court, through strange and seemingly arbitrary reasoning, determines the D’s had not improve the premises and had previously admitted that they knew the land was not theirs.
· Court held having a chicken coop and a garden is not sufficient to constitute improving the land. 
· Title acquired by AP cannot be recorded in courthouse (as can deed or will) bc it does not arise from a recordable document but rather from an operation of law.
· If the adverse possessor wishes to have his title and name as owner recorded in the courthouse, he must file a quiet title action against former owner barred by the statute of limitations. The decree in this lawsuit will be recorded and will declare that adverse possessor has legal title.
· O owns and has been in possession of a 100-acre farm since 1975. In 1994 A entered the back 40 acres under color of an invalid deed from Z (who had no claim to the land) for the entire 100 acres. Since her entry, A has occupied and improved the back 40 in the usual manner for the period required by the statute of limitations. A brings suit to evict O from the farm, claiming title by constructive adverse possession. What result? Suppose that in 1975 O took title to the farm under an invalid deed and has been in possession for a period sufficient to satisfy the statute of limitations. Would the result in the suit by A be different? What if the statute has not yet run in O’s favor? Government cannot be adversely possessed against; the statute of AP does run against any government. 
· You can't say they constructively possessed something that somebody else is possessing (O in this case) If somebody is already there possessing it, you cannot constructively possess it over somebody else's current possession. This is example of being there first giving superior rights. Constructive possession is not better than actual possession so you cannot kick O out.

· Two contiguous lots, 1 and 2, are owned by X and Y respectively. (X and Y are not in possession.) The lots are conveyed by an invalid deed from Z to A, who enters lot 1 and occupies it in the usual manner for the period required by the statute of limitations. Subsequently A sues X and Y to quiet title to lots 1 and 2. What result? Would it matter if X had signed the deed? If X had signed the deed and A had entered lot 2? 

1. A uses lot 1 for the statutory period, under general rule A should get the whole area under color of title because the court should assume A constructively possessed the whole area. (X and Y are not around and not currently possessing it)

· There is no entry to lot 2

· How could it be fair to Y that he was supposed to kick this person off since it was not open and notorious on lot 2, even if Y knew A was trying to constructively possess both lots Y would be unable to kick A off because he was only on lot 1 and did not enter lot 2 to start the statute of limitations. (There's no cause of action for Y to be able to protect his rights)

· Would it matter if X signed the deed?

· A would be entitled to lot 1 because X has notice of what is going on, but Y still does not.

· If X had signed the deed and A entered lot 2?

· A would be able to possess both lots under color of title since he is open and notorious on both lots

Color of Title (bring up for AP): 
· On Exam: “I would want to know if A had color of title” – if he did then he could claim he is possessing by virtue of a written instrument that purports to give him title. If the court accepts this, then he could claim constructive possession of all the areas the color of title mentions, not just the land he actually possessed. 
· invalid title to property that can give right to AP; if someone adversely possesses property under color of title, that means they are possessing by virtue of a written instrument, judgment or decree that purports to give them title. 
· Once you have satisfied statute and all other requirements of AP, you get constructive possession to all areas that Color of Title mentions, not just the area that you were using/occupying/APing. 
· You can adversely possess even if you are not doing it under color of title, color of title just tweaks what you are getting by adversely possessing. 

· If you are in an objective jdx, the color of title could just be more evidence of hostility
· COLOR of title v. CLAIM of title
· Color of Title: someone has a faulty document of their land ownership

· Claim of Title: acting like a true owner, conflictingly so with actual owners right to that property.
· Disabilities: Disability is an exception to the adverse possession statute of limitations.

· If a person at the time the statute begins is not disabled, the statute begins to run from that point.

· If a disability arises at some point during, no effect.

· If a person is disabled at the time the statute begins, the statute runs and then at a specified period (e.g. 5 years) after the disability is removed, a claim can be made. 

· Disabilities cannot be tacked. If A is of unsound mind and C begins adversely possessing the land, A dies conveying the land to B while B is of minority age, the statute runs from the end of A’s life, not when B becomes majority age. 
· A child, someone incompetent or in prison can apply as disability. 

· They are unable to take the steps to kick out someone who has adversely entered and trespassed onto their property. 

· Disability problem
· 10 years SOL, within 5 years after disability is removed. 

· O is owner in 95, A enters adversely in 95, age of majority is 18. 

· 1) O is insane in 95, O dies insane and intestate in 2008.

· A) O’s heir H is under no disability in 2008

· 2013, because death is when the disability is removed. 

· B) O’s heir, H is 6 years old in 2008.

· Disability is not tacked on so it is still 2013. 
· 2) O has no disability in 95. O dies intestate in 2004. O’s heir, H is 2 years old in 2004. 

· There has to be a disability at the moment of entry, A gets property in 2005. 

· 3) O is 8 years old in 95. In 2002 becomes mentally ill and O dies intestate in 2011. O’s heir H is under no disability. Does the adverse possessor here acquire title in 2005, 2010, or at some later date? If the answer is 2005 or 2010 how are O’s interests protected.

· Disabilities cannot be tacked between different people or original disability. A gets land in 2010 becomes the original disability of being a minor occurs in 2005.
· 4) O disappears in 98 and is not heard from again. You represent B who wishes to buy from A. What advice do you give B?
· B should buy from A in 2005 - O could reappear before 2005 and claim title to the land - we don't have information about possibility of disability which could make it an issue to buy earlier / even at 2005 - but if we knew he didn't have one for a fact in 1995 - then B is safe to buy from A in 2005
5. Gift
A gift is the transfer of property with no consideration and has three elements: (1) a donor must have the intent to give the item to the donee; (2) the donor must deliver the item to the donee; and (3) the item must be accepted by the donee. 

Gift Elements: 
· (1) Intent – Grantor must intend to make a present transfer;

· (2) Delivery – 

· Manual – when manual delivery is possible, it must be done.
· Exception when manual delivery is possible is Gruen, because manual was possible but he intended to retain possession but transferred ownership. 

· Court says there is an intent to transfer title but not possession that is why the letter was sufficient instead of manual delivery, even though it was possible. 
· Symbolic: handing over something symbolic of the property given. Usually involves handing over a written instrument declaring a gift of the subject matter.

· Permitted when manual delivery is obstructed.

· Cannot be oral, has to be something tangible.

· Constructive: handing over a key or some object that will open up access to the subject matter of the gift; in some other way relinquishing dominion and control over the property.

· Permitted when manual delivery is impractical (i.e. obstructed)

· A donor can deliver a chattel to a third party as agent to hold for the donee. If the third party is the agent of the donor, no gift takes place until the donor’s agent delivers the chattel to the donee. Rationale: Because the donor can control her agent, she has not parted with dominion and control. On the other hand, if the third party is the agent of the donee or an independent agent, the gift is effective on delivery to the donee’s agent.
· (3) Acceptance – upon delivery, courts presume acceptance unless the giftee expressly refuses
· Cannot just make the intention to gift something in the future (testamentary gift) – you have to do so right then (either through manual, symbolic, or constructive delivery)

· For a future gift, you would have to intend to transfer at least the property interest at that present moment, with the condition that you retain physical possession until that future time you want to transfer the physical possession to the receiver. 

· Gift is irrevocable unless the donee voluntarily gives it back. 

· A promise to give property in the future is not a gift. A gift transfers title to the donee right now. A gratuitous promise is not enforceable as a gift or under the law of contracts. 

· Gift circumstances

· Inter vivos: During life and irrevocable
· Causa Mortis: In contemplation of impending death and revocable if gift giver doesn’t die.
· Even if you are impending death, you can still make an inter vivos gift, just depends on intent of giver. 
· Newman v. Bost: In Newman v. Bost, a housekeeper could not claim the life insurance policy inside the bureau despite being given the keys to bureau by the decedent. The court held that a life insurance policy could easily be handed over. The decedent was in the room with the bureau during the gift transfer and he could have asked the housekeeper to open the bureau and give him the insurance policy the manually deliver as a gift to the housekeeper. 
· Also, because life insurance policies are not normally located in a bureau, the housekeeper cannot assume that the life insurance policy belonged to her (it would different if she was given keys to a safe, which is where life insurance policies are typically located). 
·  P alleges that the intestate left all that was in his house to her by giving her the keys to his house and bureau, where valuable papers were kept, and by gesturing towards the bureau (though not its contents) and some other items but not the house. 
· Bc the life insurance policy was present in the room when the deceased gave his keys to the P and the policy was capable of actual manual delivery, the policy was not part of the gift to the P. But the bureau and other articles of furniture, capable of being unlocked by the keys given to the P were gifts. 
· Actual manual delivery is required if the item is capable of being given and is in the presence of the donor and the donee. 
· Constructive delivery of an item is sufficient if the time is incapable of being manually delivered because of its size or it is not in the presence of the donor and donee. 
· Gruen v. Gruen: In Gruen v. Gruen, the plaintiff claimed he was rightful owner of a painting of which he never had possession. However, he did hold a letter which showed a valid gift of title with a reservation of a life estate for the owner. The court ruled such a gift was valid and the plaintiff was gifted a remainder interest in the painting. 
· If manual delivery is possible, it must occur
· Gruen made an exception where father was giving a remainder interest and wanted to keep a life estate in the painting. 

· Something needs to be delivered (constructive or symbolic)

· Don’t have to have manual delivery here because of the nature of what was given, it was the right to a future interest in the remainder to what was given, so transference of the physical painting would be pointless. 
· The intent was demonstrated by the letter to transfer ownership (which is different from possession).
· The court says because the title/ownership was transferred with a reservation of a life estate, manual delivery would be unreasonable as it would require delivery to the plaintiff and then that the painting would be immediately taken back by the donor. 
· P accepted the gift by making it known it was his and retaining the letter. 
C. POSSIBILITIES AND LIMITATIONS OF OWNERSHIP

6. Acquisition by Creation: Intellectual Property
Intellectual Property: cases often underline tension between labor and utilitarian theories.

· Property of abstract things and ideas; includes copyrights, patents, and trademarks, but it may also cover property in a persona. 

· Nonexcludable: you cannot prevent people from using a resource

· INS v. AP: Parties are competitors in the gathering and distribution of news and its publication for profit in newspapers throughout the US. Based on the character of news, the value is in reporting it while its fresh even though technically owned by everyone. Therefore, as competitors making profits, it was unfair to do what INS did (reproducing news as own work which constitutes unfair competition)
· Policy decision to protect the news – keep news publications profitable. 

· Quasi-property – Relational Vision of Property: relation between each other (newspapers in this case)

· Court’s instrumentalist aims: “By permitting indiscriminate publication by anybody and everybody for purposes of profit in competition with the news-gatherer, it would render publication profitless, or so little profitable as in effect to cut off the service.” – news will stop being profitable & cost effective

· Cheney Bros. v. Doris Silk: The court decided that the ruling in INS was only applicable to “hot news” industry and was not a general rule of all industries. Therefore, fashion has not yet been granted any protective intellectual property rights. 

· Holding: “In the absence of some recognized right at common law or under the statutes, a man’s property is limited to the chattels which embody his invention. Others may imitate these at their pleasure.” (Cheney Bros)

· Others may imitate at pleasure does not fall under one of the specific legal protections. 

· Common law commonly allows copying and imitation of ideas, as opposed to their expression bc “imitation is the life blood of competition” and competition is for the public good.

· Therefore, doesn’t allow such things for right of publicity (only some jdxs do)
Copyright (tangible expressions): 
· protects tangible expressions/works of authorship rather than ideas; A person cannot copyright an idea, but can copyright the expression of it.
· Requirements for Copyright:
· 1) Originality (not just novelty)

· Minimal degree of creativity

· Unique manner of expression that is original

· Don’t have to be the only person to have done it.
· Independent creation by the author (cannot copy)

· 2) Work of authorship
· Expression, not just mere idea

· Creative spark; a thing that is being created (books, statues, etc.)

· Facts narrate by author are not protected by copyright but compilations can be (Feist)

· Literary works (including computer programs); musical; dramatic; pantomimes and choreographic; pictorial, graphic and sculptural; motion pictures; sound recordings; and architectural works. 

· Copyright protects an idea expressed, not the idea itself. 

· 3) Fixation
· That the work can be fixed in a tangible medium (print, CD, hard drive, even tattoo etc.)

· Requires work to be “sufficiently permanent or stable to permit it to be perceived for a period of more than transitory duration.”

· Copyright Infringement Elements:
· 1) Ownership of a valid copyright

· 2) Copying by defendant (incl. reproductions and derivatives)
· D had access to work and is similar enough to original to show copying (sliding scale)

· 3) Improper appropriation – how much of the work and what are you doing with it? Sufficient similarity

· Limitations on Copyright Protection:
· Facts/ideas not protected – only manner of expression

· Facts narrated by author are not protected by copyright bc they did not originate with author

· Compilations – possible if meets originality criteria (Feist)

· Fair Use: defense against claims of copyright infringement; privileges non-copyright owners to sue copyrighted material in reasonable manner without consent -> must consider factors:
· 1) the purpose and character of the use

· Authors have the right of first publication: part of the copyright grants you the right to choose first publication source and method bc it will affect marketability & distribution
· 2) the nature of the copyrighted work

· 3) the substantiality of the portion used in relation to the copyrighted work as a whole

· Harper and Row: not a large portion of Ford’s book was used percentage wise, but what was used was the heart of the book

· 4) the effect on the potential market for or value of the copyrighted work

· Don’t have to show every element of the factor test – just helps argument if you can satisfy all

· Feist Pubs. V. Rural Telephone Service: P used D’s white page listings without consent; over 1,300 of the listings were identical in the final product to D’s listings and 4 were fictitious listings that D had inserted into its directory to detect copying. 

· Court ruled D did not arrange the facts in an original enough way to satisfy the copyright of a compilation of facts. There was no creative spark and the only originality was in the forward – no copyright protection, thus no infringement by P

· Harper and Row Publishers v. Nation Ent.: Pres Ford gave P exclusive rights to license prepublication excerpts of his memoir and they licensed prepublications rights to Time magazine for 25K (half in advance, half at publication). Before Time article was set to print, an article based on the memoirs appeared in The Nation. The editor knew that his possession of the manuscript was unauthorized and he used substantial direct quotes, constituting 13% of his article. Time cancelled its piece and refused to pay the 2nd half of the contract to P.

· Court held that D violated P’s right to first publication and thus could not claim fair use. 

· Author’s Guild v. Google: P’s are authors of published books under copyright that were used by Google’s Library Project without their authorization; they claim copyright infringement as Google allows snippets of the books in their previews but they withhold the “meat” of the book from viewer – therefore not a substitute for the actual book; for works where snippets would satisfy a search in question, they block that information. 
· This use is transformative. Still the book but using it in new way – creating something new and different from the original, that does not have much effect on market for the books. 

Patents (ideas): 
· protects ideas; 

· Processes or products must meet:

· 1) patentability

· The invention fits in one of general categories of patentable subject manner:

· A Process, machine, manufacture, or any composition of matter.

· 2) Novelty

· The invention has not been preceded in identical form in public prior art

· Prior art means relevant knowledge of patent’s predating the invention at issue.

· 3) Utility

· A minimal requirement easily met so long as the invention offers some actual benefit to humans

· 4) Non-obviousness

· The most important requirement; it asks whether the invention is a sufficiently big technical advance over prior art.

· Would the invention have been obvious at the time to a person having ordinary skill?

· 5) Enablement

· Requires that the patent application describe the invention in sufficient detail that “one of ordinary skill in the art” would be able to use the invention. 

· “A limited duration property right relating to an invention, granted by the USPTO in exchange for public disclosure of the invention.

· Grants monopoly for 20 years with no fair use exception
· Diamond v. Chakrabarty: Under 35 U.S.C §101, a patent can be granted for the invention or discovery of a new and useful manufacture or composition of matter. Congress intended for 25 U.S.C §101 to be wide in scope. However, certain things like laws of nature, physical phenomena, or abstract ideas remain unpatentable. Here, Diamond argues that, by enacting the Plant Variety Patent Act, Congress implicitly understood that living things were not within the scope of §101. However, in reviewing Congressional documents related to the Plant Variety Act, Congress, when referring to living and inanimate objects, was discussing natural living things, not manmade living things. 
· Rule: A live, human-made microorganism is patentable subject matter.

· Lexmark: There is a limit on the right to exclude for patents, decision to sell a product exhausts all of its patents rights in that item, regardless of any restrictions the patentee purports to impose. 
7. Property in One’s Person and Persona
Trademarks (distinct mark in commerce): 
· Any word, name, symbol or device used by a person to identify and distinguish his or her goods from those sold by others, and to indicate the source of the goods. 

· Trademark law protects the first person or entity to use a distinctive mark in commerce

· USPTO: “A trademark is a word, phrase, symbol or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others.”

· Protected against use that could cause “confusion” – benefitting both public and the mark holder.

· Lasts until abandoned or becomes “generic” e.g. Kleenex

· In comparison to patent and copyright law, trademark law is not concerned with invention or discovery or any “work of the brain” to validate a mark.

· Policy Rationale: to prevent consumer confusion about the origins of a good or service, to encourage trademark owners to invest and maintain a level of quality in the goods they produce and to prevent competition from freeloading on the goodwill achieved by others. 

· Three Requirements for Trademark Protection:
· 1) Distinctiveness: the mark must distinguish the goods and services of one person from the other

· 2) Non-functionality: reflects the fact that patent law protects goods on the basis of functionality; if an aspect of a good is exclusively functional, it cannot be protected by trademark. 

· If an aspect of a product is exclusively functional, it cannot be protected by trademark law; instead, any protection must found under patent law. 
· 3) First use in trade: the exclusive right to a mark depends on first actual use in commerce, as opposed to first adoption. 

Right of Publicity (identity): 
Roughly half of the states now recognize forbidden unauthorized commercial use of one’s name, likeness, and other aspects of one’s “identity;” assignable during life, descendible at death.

· CA Civil Code §3344
· Any person who knowingly uses another’s name, voice, signature, photograph or likeness… shall be liable for damage.

· CA Common Law Right (broader than statutory right)

· Court in Eastwood v. Superior Court stated a right of publicity cause of action may be pled by alleging:

· 1) Defendant’s use of plaintiff’s identity
· Carson v. Here’s Jonny Portable Toilets court determined that appropriation of P’s identity could be more than just use of name or likeness, such as impersonation, and here, the use of the phrase “here’s Jonny”

· 2) Appropriation of P’s name or likeness to D’s advantage, commercial or otherwise;
· 3) Lack of consent, and
· 4) Injury
· White v. Samsung Electronics: One of D’s ads portrayed a robot with a blonde wig in a gown with big jewelry posed next to a Wheel of Fortune game board. The ad stated “Longest-running game show. 2012 AD.” Defendants referred to the ad themselves as the Vanna White” ad.

· P is allowed to go forward with this cause of action based on the common law right to publicity; use of one’s identity can go beyond name or likeness if it inspires recognition.
· This case expands Common Law element 2 on defining identity.
· Parodies are allowed under law. 
Moore v. Regents of UC: In Moore v. Regents of UC, the court found that Moore did not have a cause of action for conversion because CA statutes specifically point to bodily fluids and Moore no longer had interest in his cells once they were taken out. The court held the plaintiff did not have a cause of action under conversion because body parts (once removed) are not property under privacy and dignity because it would go against CA law, the role of the legislature and the societal benefit achieved from research. The court reasoned Moore did not expect to retain possession of the cells, they were not unique to him, and the patent is not on his raw materials, but a modified new creation. The court said one of the reasons for this ruling is because the development of these new drugs is important and we do not want to extend liability to all these scientists using the cells for research. Court decided not to extend the concept of conversion for this case based on policy concerns of restricting the essential industry of medical research. Patients’ rights should be determined by the legislature. In this case, Moore also had the option of suing for breach of fiduciary duty or lack of informed consent. 
· Scientists and medical researchers used their own labor and creativity to create something from the excised cells.

· Locke’s labor theory (mixing labor and property)
· Dissent: At the time of his cells' excision, Moore had the right to do with his own tissue whatever the defendants did with it (exploit for commercial benefit).  The Plaintiff’s body is unique and based upon ethical and equitable concerns the Plaintiff should have a proprietary interest in the cells and tissue of his body.
In re Estate of Kievergnagel: decedent still has a continued interest in his sperm, while Moore said it was removed from his body and he did not have a relationship with it. 

· Part of difference is based on intent

· When someone freezes their sperm it is different from having an organ removed, they freeze their sperm precisely to use it again in the future

· The sperm bank has a bailment so we say they take care of it for a while and will give it back to the person

· The sperm bank constructed it specifically so this person has continuing control over this body part – so that is a pretty strong difference from Moore.

· You could also say there is something inconsistent (Prof’s personal view), she did not like the outcome in Moore she would agree more with dissent and if she attacked it now would use Kievergnagel case – another situation where we really give a lot of weight to someone’s continuing control for what happens with their bodily tissue after they are dead.

· But Moore did not expect to get some benefit from his spleen back in the future, but in Kievergnagel he froze his sperm so he could use them in the future.

· If he was alive, he could control what to do with it bc he has the option to get his sperm back to use it. That is why his intent of saying to destroy the sperm was applicable and mattered. 

· Court says if he lived his case is different from Moore bc he expected to get them back so therefore he still does have control/ the capability to decide what to do with his property. 

· Moore did not expect any continued possessory interest after his cells were excised while Kievergnagel did even after his sperm was removed. 
THE SYSTEM OF ESTATES

A. LEASEHOLDS: THE LAW OF LANDLORD-TENANT (NON-FREEHOLDS ESTATES RE- TENANTS)
8. Introduction, Delivery, Sublease/Assignment
Estates: an interest in land which is or may become possessory and is measured by some period of time (even if indefinitely). There are a limited number of estate types. The estates system concerns how the state regulates landowners’ instruments purporting to divide specific property entitlements in the same parcel among different parties. 

Types of Leasehold Estates (Non-Freehold): 

· Term of Years: an estate that exists for a fixed period of time (designated period) or for a period computable by a formulaic fixing of calendar dates for a beginning and end date once the term is created or becomes possessory.

· Can be anywhere from one day to however many years

· Some states now have statutes limit duration of terms of years

· Can be terminated earlier than the fixed period dependent on some event or condition

· No notice of termination is necessary to end an estate at the end of that fixed period

· Death of a landlord or tenant has no effect on terms of years

· The Periodic Tenancy: is a lease for a period of some fixed duration that automatically continues for succeeding periods until either the landlord or tenant gives notice of termination; Often created by implication

· Ex: “to A from month to month,” or “to B from year to year.”

· If notice of termination isn’t given, the period is automatically extended for another.

· Common law rules require half a year’s notice to terminate a year-to-year tenancy and notice of equal length as the tenancy (but not exceeding 6 mo.) for any tenancy period less than a year. 

· Many states statutes have shortened the length of notice required to terminate periodic tenancies and have permitted a month-to-month tenancy to be terminated at any time following 30 days’ notice.

· Death of a landlord or tenant has no effect on the duration periodic tenancy
· Tenancy at Will: is a tenancy of no fixed period that endures so long as both landlord and tenant desire.

· If the lease provides that it can be terminated by one party, it is necessarily at the will of the other as well if a tenancy at will has been created.

· Tenancy at will only ends when one of the parties terminates it or w/ the death of one of the parties.

· Modern statutes ordinarily require a period of notice – say 30 days or a time equal to the interval between rent payments – in order for one party or the other to terminate a tenancy at will.

· Tenancy at Sufferance (“Holdovers”): arises when a tenant remains in possession (holds over) after termination of the tenancy.

· Common law rules give the landlord confronted with a holdover essentially two options:

· Eviction (plus damages), or

· Consent (express or implied) to the creation of a new tenancy -> holdover tenancy
· In most jurisdictions, holding over gives rise to a periodic tenancy, in the balance, it results in a term. Term length of the period or term is determined by –
· One view it is the length of the original period or term, with the maximum length limited in either case to one year.

· Other courts base length (again limited to no more than a year) on the way rent was computed in the original lease.

· Some states have enacted statutes that limit the length of a holdover tenancy, some convert holdover tenancies to tenancies at will and provide that tenant will be liable for the reasonable use and occupation, even if that value is less than the rent agrees upon in the original lease.

· Other statutes provide that landlords may demand double rent from holdover tenants.

Delivery (of physical possession)
· Hannan v. Dusch: Defendant had leased land to plaintiff and when plaintiff arrived to take possession of the land found it occupied by tenants who the defendant had failed to take legal action against to oust.
· English Rule: a lease contains an implied covenant requiring the lessor to put the lessee in possession. Landlord required to put tenant in legal and actual possession.
· Only up until the lease term begins, one day after term begins, remedy is w/ the stranger not the landlord.
· American Rule: recognizes the lessee’s legal right to possession, but implied no such duty to protect the lessor as against wrongdoers. Landlord required only to put tenant in legal possession, not actual. 
· THIS IS HOW THE COURT RULES
Sublease: lessee conveys part of their interest in property to another party (sub-lessee), and retains a reversion in the event of default

· No privity of estate between the lessor and assignee

· There is privity of estate still between lessor and lessee because lessee did not convey all his interest
· But no privity of estate between lessor and sub-lessee. 
· While there is privity of estate and contract between the lessee and assignee. 

Assignment: lessee conveys all of their interest in a property. 

· There is no longer privity of estate between the lessee and lessor, but now between the lessor and assignee.
· The lessee still has privity of contract with the landlord
· The lessee make privity of contract with assignee (assignee promises to pay lessee’s rent)
· Lessee has privity of contract with both, but only privity of estate with the assignee. 
· Ernst v. Conditt: Lessee conveyed all his interest to assignee (defendant). Assignee stopped paying rent to lessor and lessor is suing for lack of rent and costs of removing improvements of land (go kart track). Lessee also promised lessor he would be liable for payments. 

· Courts look at the intention of the parties to determine if it is sublease or assignment, however they still might not meet the requirements for one or the other. 
· The court determined the sublease was an assignment of the lease (and not actually a sublease) so that the plaintiffs were in privity of contract with both the third party and the defendant.

· If it is a sublease then defendant does not have to pay the lessor because there is no privity of estate between sub-lessee (assignee) and lessor

· If it is an assignment assignee owes the lessor because there is privity of estate between the lessor and defendant. 

· Note: the Landlord/lessor could have sued the lessee as well because there is still privity of contract between them – we don’t know why the lessee was not sued.
· Privity of estate can mean someone who takes over a property interest is on the hook for agreements somebody else made just by the virtue of stepping in. 

· They take on the responsibilities that go on with that leasehold. 
Privity of Contract v. Privity of Estate

· Relationship between LL and T is twofold privity of K and estate

· By virtue of signing the lease, T has a contractual relationship with LL and there are some duties to the LL.

· Usually these are the same responsibilities

· When transferring the duration to someone else, it transfers privity of estate with LL to the sub-lessee, but there is no privity of K between them. 
· Contract: established by virtue of making a contract w/ someone
· Estate: established by virtue of transferring an estate
9. Landlords’ Rights and Remedies
Default/LL Self-Help Evictions

· Berg v. Wiley: In Berg v. Wiley, the defendant landlord argued that plaintiff tenant had violated the conditions of the lease. The defendant changed the locks of the leased premises (when the plaintiff was not home) and prevented the plaintiff from reentry despite the fact that the lease had not expired. The court discarded common law self-help in favor of summary proceedings because judicial proceedings help prevent landlords from abusing eviction powers. 
· Common Law Self-Help Eviction: Landlord can use self-help to retake premises from a tenant in possession without liability for wrongful eviction if:
· 1) Landlord is legally entitled to possession and
· 2) Landlord’s means of reentry are peaceable.
· Very high standard to meet for peaceable, LL in Berg, had a locksmith and brought a police officer and it still was not enough. 
· Summary Adjudication: Judicial proceedings help prevent landlords from abusing eviction powers
· Common law self-help discarded, Summary Adjudications now majority.
Abandonment:
· Explicit: Sommer
· Implicit: tenant never takes possession

· Sommer v. Kridel: In Sommer v. Kridel, the defendant signed a 2 year lease with the plaintiff and paid the first month’s rent and the security deposit. Before the defendant was to move in, he wrote a letter to the plaintiff that he would no longer have the money to pay the rent and would not move in. During the lease term, a third party inquired about and was ready and willing to lease the defendant’s vacant unit, but the plaintiff told them that the unit was already rented. The plaintiff did not show the apartment to anyone else until over a year after he received the defendant’s letter. The plaintiff brought suit seeking rent for the entire 2 years of the lease from the defendant. The court found in favor of the defendant because the landlord failed in his duty to mitigate damages by making a reasonable effort to rent out the apartment, thus the defendant was relieved of his duty to pay rent. 
· Only applies in some jurisdictions
· A landlord has a duty to mitigate damages by making a reasonable effort to re-let the premises when seeking to recover rent from a defaulting tenant.
· If a landlord fails to mitigate damages when he has the opportunity, the defaulting tenant may be relieved of his duty to pay rent. 
· In this case, a third party was ready, willing, and able to rent Kridel’s apartment and asked specifically about it. But Sommer told the third party the apartment was not available, thus failing in his duty. The court finds in favor of Kridel.
· Burden is on LL to show they attempted to mitigate damages. 
· Evidence of good faith that landlords tried to mitigate damages:
· Advertising

· Accepting reasonable tenants

· Must show apartment to prospective tenants

· Must treat the abandoned unit as just as vacant as others

10. Tenants’ Rights and Remedies
Quiet Enjoyment:

· A tenant has a right to quiet enjoyment of the premises, without interference by the landlord. This right arises from the landlord’s covenant of quiet enjoyment, which may be expressly provided in the lease. If not expressly provided, such a covenant is always implied in every lease. 
Constructive Eviction: Substantial enough to deprive tenant of their use and enjoyment of the premises so they vacate; must have:

· 1) Substantial Interference in the tenants use and enjoyment (subjectively analyzed)
· 2) Tenant must vacate premises and cannot claim constructive eviction unless/until they’ve done so.

· 3) Fault of Landlord; The interference with the tenant’s quiet enjoyment must result from some act or failure to act by the landlord.

· Discuss timeframe for this
· Notice and time to repair?

· Beneficial use deprived?

· Marion Cty (below) – similarities and differences
· Tenants can claim constructive eviction as a defense, but the tenant must leave within the reasonable amount of time. It is a risky move for tenant because if a judge or jury does not find there was constructive eviction (standard, not a rule), then the tenant needs to pay all the rents for the time he did not inhabit the premises. *
· In general, the lease has to state an explicit duty to repair on the landlord. 
· Wrongful conviction occurs when LL fails to comply with a statutory duty concerning the leased premises or the limited repair duties traditionally imposed on the common law LL. 

· Tenants who are constructively evicted may vacate the premises, terminate the lease, and be relieved of liability for future rent. 
· They are not enjoying the benefits because the LL’s absence of action (to repair) and the T left in a reasonable amount of time. It is a defense to LL asking for rent.

· Does not have to be a permanent condition, can be reoccurring but just cannot be temporary.  
Actual Eviction: requires physical expulsion or exclusion from possession. If the landlord changes the locks or bars entry, the eviction is actual.

· If a tenant is physically evicted from the entire leased premises – either by the landlord or by someone with paramount title – the tenant’s rental obligation ceases. Having been deprived of possession of the entire premises, the tenant may treat the lease as terminated, and his liability for further rent under the lease as discharged.

· Village Commons, LLC v. Marion Cty Prosecutor: In Village Commons, LLC v. Marion Cty Prosecutor, the defendant’s lease limited the remedies available to them in the event of plaintiff breaching their landlord duties. Because of the limitations, the defendant had no right to terminate the lease or withhold rent. However, the exclusive-remedy provision only limited the MCPO’s ability to terminate. The plaintiff constructively evicted the defendant, and it is the Landlord’s acts (failure to repair reoccurring water damage) that alleviated the defendant’s duty to pay rent because it constituted constructive eviction. The evidence supported the trial court’s finding that the plaintiff’s failure to remedy the recurring water leaks deprived the defendant of the ability to occupy and use a portion of the property.

· When a landlord impairs the tenants right to actually occupy the entire property (i.e. actual eviction), the tenant will no longer be obligated to pay rent. Similarly, if the landlord abrogates the tenant’s right to beneficial use and enjoyment of the premises (i.e. constructive eviction), the tenant may leave the property within a reasonable time and stop paying rent. 

· Rule: Under Indiana law, a tenant who has been wrongfully evicted may abandon the premises and stop paying rent, even if the exclusive-remedy provision provides that the tenant may not terminate the lease or withhold rent if the landlord breached.

Illegal Leases: A lease of premises the landlord knows are in substantial violation of the municipal housing code is an illegal agreement if the code prohibits rental of premises in violation of the code. If the lease is an illegal agreement, the landlord cannot enforce any covenant to pay rent. The landlord can sue only for the reasonable rental value of the premises as they exist. 
· Rule: A lease of unsafe and unsanitary premises that violate the local housing code is deemed an illegal and thus the lease is now an unenforceable contract. (Becomes tenancy at sufferance). T can withhold rent and assert illegality of lease as a defense to LL’s eviction action based on nonpayment.

· Illegal leases allow the tenant to stay put, they do not have to leave to claim it. 

· Violation has to exist when the lease is entered into, it cannot arise later.

Lease is an illegal contract if it is made in violation of statutory prohibitions

1.
A condition that violates the law, makes the place unsafe (Ex: right to enter without notice)

2.
Has to exist at the time of entering into the lease

· 3.
Gives the tenant a benefit over constructive eviction — tenant doesn’t have to leave the premises to use this defense

· 4.
NOTE: Usually for residential lease but some states apply it to commercial leases
Implied Warranty of Habitability: all residential leases carry with them an implied covenant that the dwelling is safe, clean, and fit for human habitation. This warranty cannot be waived. (in general does not apply to commercial leases)
· “If this jdx has adopted the implied warranty of habitability and it applies to residential properties then…”

· You cannot waive this warranty

· Notice?

· Habitable?
· Where a breach of the implied covenant of habitability exists, the tenant has several options:

· 1) Rental Reimbursement
· 2) Rent Withholding: May withhold future rent payments until the problems are resolved.

· 3) Deduct Expense of Repair: In the case of needed repairs, may make the repairs herself (or contract with another to perform the repairs), and deduct the cost from future rent.

· 4) Damages: tenant may recover compensatory damages reflecting her discomfort and annoyance arising from the defects.

· 5) Punitive Damages: Tenant may recover punitive damages under certain situations.

· With leases, as with other contracts, a party may recover punitive damages where the breach is so wanton, willful or fraudulent so as to justify an award of exemplary damages.
· Can say tenant was constructively evicted as well as the LL broke the implied warranty of habitability

· Constructive eviction is more risky because T has to leave to claim constructive eviction. 

· Implied warranty is giving people right to have rental property that is clean, safe and fit for human habitation, while constructive eviction is somebody not getting the enjoyment for the purposes of which it was rented. 

· Hilder v. St. Peter: In Hilder v. St. Peter, the plaintiff rented an apartment owned by the defendant and lived there with her 3 children and newborn grandson. There were many problems with the apartment and the plaintiff complained to the defendant about each of these problems as she discovered them. The defendant almost always promised he would fix the problem but never did. Often, the plaintiff fixed the problem herself at her own expense and continued to pay the rent during her 14 months there. When the plaintiff moved out, she sued the defendant for breach of the warranty of habitability.

· Court adopts implied warranty of habitability and outlines recovery/remedy options (see above) when a breach of this duty is found.

Retaliatory Eviction: If a tenant reports the landlord for violation of the housing code, the landlord might try to evict the tenant or might refuse to renew the lease at the end of the leasehold term. Some cases hold that a landlord, acting under retaliatory motivation, cannot evict a tenant. Retaliatory action is a defense against eviction.

· The landlord cannot evict if she has a retaliatory motive. When a court holds that the landlord’s primary motivation is not retaliatory, she may evict. In the meantime, the tenant can remain in possession and withhold or abate rent. The tenant may have to pay the landlord the reasonable rental value of the premises as is, which the landlord must sue for. 

11. Selection of Tenants (FHA) – Unlawful Discrimination 
Fair Housing Act
· Constrains discrimination in residential selling/renting/posting/advertising.
· Makes it illegal to deny/discriminate in selling/renting a dwelling or advertisement due to race, color, religion, sex, familial status, or national origin. 

· Proof of discriminatory impact or disparate treatment is sufficient to support a prima facie case under FHA

· Once a P establishes either, “the D must then justify the action as one taken in pursuit of a bona fide, compelling gov purpose, with no less discriminatory alternative available to achieve the goal or in the case of private Ds, one taken pursuant to a rational and necessary business purpose.”
· FHA can terminate the covenant. 

i)
Rule: Made it unlawful to refuse to sell/rent a dwelling (not all property) to any person b/c of race, color, religion, national origin, sex, persons w/ children, and handicapped people. 

(1)
Advertising: In addition to prohibiting discrimination in renting/selling, the act prohibits advertising or making any public statement that indicates any discriminatory preference

(2)
Exemptions: FHA provides that private clubs, dwellings for religious organizations, and certain specified persons are exempt from the act.

(a)
Single-Family dwellings: A person leasing/selling a dwelling she owns is exempt if she:
 (i) doesn’t own more than 3 dwellings, 
(ii) doesn’t use a real estate broker or salesman, and 
(iii) doesn’t advertise in a manner that indicates her intent to discriminate
(b)
Small owner-occupied multiple unit—a person is exempt if she is offering to lease a room or an apartment in which she lives and doesn’t advertise in a discriminatory manner
1866 Civil Rights Act

· Bars racial discrimination, private and public, in the sale or rental of property. (only deals with race)
· Narrower than FHA bc it reaches only racial discrimination, does not deal with discrimination in the provision of services and facilities, and does not prohibit discriminatory ads
· Does not cover advertising
· However, it is broader in that it is not limited to dwellings and contains none of the FHA exemptions
· It covers all types of property and has no exemptions. 

· Jones v. Alfred H Mayer Co: SCOTUS held that the 1866 Civil Rights Act bars private (no longer only just public entities), from racial discriminating in the sale or rental of property
Fair Housing Council v. Roommate.com 

· Not unlawful to discriminate in selecting a roommate. 
· FHA does not apply to the sharing of living units. 
· Dwelling is something to be occupied by a family
· Discrimination within the dwelling is not covered by the FHA, limited to the front door.
· Holding the FHA applies inside home would allow gov to restrict ability to choose roommates compatible with lifestyles. Serious invasion of privacy, autonomy and security. 
Texas Dept. of Housing v. Inclusive Comm. 

· Policy or pattern of conduct that has a disproportionate person in the protected category.

· FHA covers disparate impact – you can bring a claim for DI. (adversely affects one group of people more than another) 
· DI claims are cognizable under the FHA considering its results oriented language. 

· DI claims are consistent with FHA’s purpose of preventing discriminatory housing practices bc it allows Ps to counteract unconscious prejudices and disguised discrimination that may be harder to uncover than disparate treatment. 

· However, a case for DI liability must meet a robust causality requirement, as evidence of racial disparity on its own is not sufficient. 

· P must establish D had a discriminatory intent or motive. Must prove challenged practice caused or predictably will cause a discriminatory effect. 

· Concentrating the tax credit on low income housing is perpetuating segregation

· The outcome may be discriminatory, even if the intent is not.

· The rule says the P has to make out a prima facie case, they need to show that there is DI affecting one of the protected categories. Once they show that, then D is able to show legitimate basis that has nothing to do with the protected category.
· Policy: Impact can target those that disguise their discrimination. Even if they don’t intend it, it can still result in discrimination and that should be regulated. Disparate-impact claims are effective tools against barriers to equal housing 
· Burden of proof is on plaintiff to show there was a discriminatory effect, then defendant has to show there was a legitimate purpose for business. 

Shelley v. Kraemer: In 1948, SCOTUS held private agreements with restrictive covenants based on race cannot be enforced by a court. Private covenants are not under Constitutional Protection, but if a state or gov uses resources to enforce, then it is unconstitutional. 
B. CURRENT POSSESSORY ESTATES (FREEHOLD) AND INTRODUCTION TO FUTURE INTERESTS
How are Estates Created

· By Will: Done by a Testator or Testatrix;
· These people devise real property or bequeath personal property
· Intestate: When someone dies w/o a will
· Question becomes whether the deceased’s issue (descendants) will receive the property
· Heirs are those entitled to receive the property under a state’s intestacy statutes; absent heirs intestate’s property goes to the state. 
12. Fee Simple, Life Estate
Types of Possessory Estates

Non-Defeasible Estates:

· (1) Fee Simple Absolute: An interest in land that is for an unlimited duration and NO future interests

· a) Potentially infinite duration (therefore called a “fee”)

· b) No limitations on its inheritability (therefore called “simple”)

· c) Cannot be divested, nor will it end on the happening of any event (hence called “absolute”)
· i.e. “To Rose”; “To Rose in fee simple”; “To Rose and her heirs” (“and her heirs” here does not give Rose’s heirs any actual interest in the property, it’s merely common law nomenclature that used to be necessary to indicate a fee simple was created.
· No future interests by anyone else

· Escheat: when there is no one for the estate to go to, it goes to the state. 

· If the fee simple owner does not devise his land but dies without a will, the fee simple is inherited by the owner’s heirs.

· “Heirs”: persons who succeed to the real property of an intestate decedent (someone who died without a valid will) under a state’s statute of intestate succession (sometimes called the statute of descent)

· (2) Fee Tail: was invented in feudal England to keep the land safe for succeeding generations.

· a) it lasts as long as the grantee or any of his descendants survives, and 

· b) it is inheritable only by the grantee’s descendants.

· Created by an instrument using words of inheritance and words confining succession to the issue of the grantee (i.e. “to A and the heirs of his body.”)

· Refers to the grantee’s issue or lineal descendants; children and grandchildren and more remote descendants as well. The fee tail goes to each succeeding generation in turn.

· (3) Life Estate: an estate that has the potential duration of one or more human lives.

· Duration limited to holder’s lifespan

· Will be reverted after death (or a remainder if it goes to another) 
· Owner of life estate cannot devise the property to their children in a will. 
· White v. Brown: Where a holographic will that provided: “I wish Evelyn White to have my home to live in and not to be sold.” The Court concluded that this sentence did not clearly state the intent of the testatrix, and held that it devised a fee simple estate. 
· Thus, today the holder of a fee simple estate can create a life estate only by using language that clearly reflects this intention (e.g., “to B for life” or “to B for his lifetime”). 

· Baker v. Weedon: the sale or other transfer of fee simple estates, the court rules, would be proper if “necessary for the best interest of all the parties.”
· In determining whether the sale of land by a life tenant is proper, the prevention of waste of the property and whether the sale is in the best interests of all the parties (life tenant and remaindermen).

· Law of waste is designed to ensure the uses of the property maximize its value.

· Waste Doctrine: Must balance interest of persons with present estates and future interest holders

· A life tenant is entitled to all reasonable uses and profits from the land.

· A life tenant must not commit waste: she must not do anything to injure the future interest holders

· Affirmative Waste: Cannot destroy the property or otherwise voluntarily do something to significantly reduce the value of the property

· Permissive Waste: cannot through own negligence not take care of property. Cannot fail to exercise the reasonable care to protect the estate. 

· Ameliorative Waste: use by the T that increases rather than decreases the value of the land. Traditional view that the fee holder was entitled to take possession of the land in substantially the same condition as it was when first transferred to the tenant. Today a significant number of courts reject this view. 
· Davis v. Davis: Deed language creates an unreasonable restrain on the alienation of Mrs. Davis’ life estate and is therefore void. Restraints on alienation are generally disfavored, owner should be able to convey interests

Defeasible Estates:

· Duration – may terminate by happening of an event (other than death of owner)
· 2 key distinctions:
· Whether estate terminates automatically or requires affirmative act.
· Who takes if estate gest cut short.
· (1) Fee Simple Determinable: a fee simple estate so limited that it will automatically end when some specified event happens.
· The estate terminates immediately on the occurrence of the event – nothing further is required. 
· The fee simple automatically reverts to the grantor.
· Created by language that connotes that the grantor is giving a fee simple only until a stated event happens. **DURATIONAL LANGUAGE**
· i.e. “to B so long as…,” “to B until…,” “to B while…,”
· or language providing that, on the happening of a stated event, the land is to revert to the grantor.
· Statements of motive or purpose (i.e., “for the purpose of”; “to be used for” do NOT count, they must be words limiting the duration of the estate
· Transferability: some jurisdictions cling to the common law untransferable approach, but the majority allow it to be conveyed, devised, and inherited, as long as the stated event has not happened. 
· But the fee simple remains subject to the limitation no matter who holds it.
· Possibility of Reverter – Grantor’s future interest, ensures at the happening of the stated event, the interest automatically reverts back to them. 
· (2) Fee Simple Subject to Condition Subsequent: a fee simple that does not automatically terminate but may be cut short (divested) at the grantor’s election when a stated condition happens. 
· If the contingency occurs, O merely has the power to reenter and to terminate the estate
· Estate does not automatically end on the happening of the condition; it continues until the grantor exercises her power of reentry and terminates the estate.
· Created by first giving the grantee an unconditional fee simple and then providing that the fee simple may be divested by the grantor or their heirs if a specified condition happens
· i.e. “to B, but if X event happens …,” or “to B, upon condition that if X event happens …,” the grantor retains a right of entry. 
· Transferability: some jurisdictions cling to the common law untransferable approach, but the majority allow it to be conveyed, devised, and inherited, as long as the stated event has not happened.
· Right of Entry: Grantor’s future interest, must exercise this right in order to end the estate
· Since both (1) AND (2) are so similar in the language used, when it’s contested which one was created 
· If the court has a choice, the fee on condition subsequent is preferred because the forfeiture is optional at the grantor’s election and not automatic and courts have a policy to avoid forfeiture of estates. 
· You can have a life estate subject to condition subsequent.
· (3) Fee Simple Subject to an Executory Limitation: a fee simple that, on the happening of a stated event (i.e. violation of the stated condition), is automatically transferred to a third party (not the grantor).
· Mahrenholz v. County Board: In Mahrenholz v. County Board, the conveyance stated, “This land to be used for school purposes only; otherwise to revert to Grantors herein.” It was unclear to the courts if it was an FSD or FSSCS. The court decides its an FSD with possibility of reverter based on intent of grantor. 
· Under a FSD you don’t add a clause “otherwise…”, even though it seems to clarify it is automatic, the existence of the clause in of itself is what add the vagueness. 
· Usual presumption is because of the more drastic consequences, court’s interpretation normally leans more towards FSSCS (in the situations where they cannot tell and it is extremely close)
· For inter vivos gift that was about FSD and FSSCS. At common law you assume Rights of re-entry and possibilities of reverter (future interests) are NOT alienable or devisable in will, they are only inheritable (when person dies intestate). You can gift the FSD or FSSCS itself
· Always subject to the stated condition. The condition doesn’t disappear even if you transfer it, devise it, or pass it on to another through will or intestacy statute.

· Difference between FSD and FSSCS can make a difference for purposes of AP 
· If the transference is automatic in a FSD, AP starts or restarts upon the transfer after the condition
· In contrast, in FSSCS, you have to take steps (by right of entry), until they do that, the original person is still rightfully in possession until the right of entry, so the time clock for AP does not start until they take legal possession through right of entry. 
Types of Future Interests

· Future interests can only be created through deeds, trusts, or wills; so only grantors, settlors, or testators can be transferor’s
· Future Interests Retained by Transferor (i.e. if one becomes possessory, the estate belongs to the transferor or their successors)

· Reversion: (back to original grantor) the interest an O retains when he/she conveys an absolute estate deemed “smaller” than the estate O holds. 

· Common law traditionally ranked the size or quantum of each estate, in descending order: fee simple, fee tail, life estate, and leasehold estates

· Possibility of Reverter: the future interest O retains when a fee simple determinable is created.

· Once the condition is satisfied, the estate automatically returns to O without them having to do anything.

· Right of Entry/Power of Termination: the future interest O retains when a fee simple subsequent is created

· However, when the condition is satisfied, O has to take affirmative action to end the grantee’s estate and regain the estate.

· If O fails to take action after a reasonable amount of time, their power to do so will expire.

· The transfer of a reversion, possibility of reverter, or right of entry by the transferor to a 3rd party does not change the name of the affected future interest.
· Under traditional common law these interests cannot be conveyed or transferred by gift, it must be inherited. 
· Future Interests Retained by Transferee: 

· The identity of a transferee’s future interest may change over time as events unfold

· Remainders and executory interests cannot arise by implication – MUST BE EXPRESS LANGUAGE in a will or deed.

· Unless in personal property bc the Statute of Frauds does not govern so can be created orally (i.e. through an oral declaration of an inter vivos trust in personal property)

· Remainder: (to a third person) a future interest created in a transferee that is capable of becoming a possessory estate immediately (no time gap) upon the natural termination (no divesting/cutting short) of a prior estate created by the same instrument
· Basically, a remainder can only follow a life estate (most common), fee tail (where still recognized), or a term of years.

· Will be either Vested Remainder (i.e created in a living, ascertainable person and not subject to any condition precedent (except the natural termination of the prior estate) OR Contingent Remainder

· Courts favor vested remainders so most will construe an ambiguous remainder to be vested

· Contingent Remainder: a remainder that is not ready to become a possessory estate whenever the prior estate terminates because it is either

· (a) subject to a condition precedent – remainder is not ready to become a possessory estate until the event occurs

· Ex “To A for life, then to B if B finishes med school”

· (b) in an unascertained person
· Ex: “To A for life, then to B’s first born child” (but B has no children at the time)

· Main difference between vested and contingent is that the Rule Against Perpetuities applies to contingent remainders and not vested.

· Executory: a future interest created in a transferee that must “cut short” or “divest” another estate or interest in order to become a possessory estate.
· Essentially, any future interest in a possessory estate created in a transferee other than remainder
· Remainder waits for it to be activated after a life estate or a term of years lease. (comes at the natural end of the prior estate). 
C. CONCURRENT OWNERSHIP OF ESTATES

13. Types of Concurrent Interests 

· Tenancy in Common: Each co-owner of this estate holds an undivided, fractional ownership share in the entire parcel of land; and each is entitled to simultaneous possession and enjoyment of the whole parcel.

· Co-owners can be tenants in common even if they acquired their interests at different times and by different instruments, and even though the fractional size of their shares is different.

· NO right of survivorship,

· Ex: if A and B are tenants in common and A dies, A’s tenancy in common interest will pass to his devisees or heirs, not to B.

· Creation – any conveyance or devise to 2 or more unmarried person is presumed to create a TIC, absent express language indicating intent to create another estate.

· TIC can also arise from intestate succession, severance ending a joint tenancy, or divorce ending a tenancy by the entirety.

· Transferability – a TIC has right to transfer all or part of their interest w/o other TIC consent, can devise interest, or let descend by intestate succession
· Creditors go after share of the TIC that is allotted to just whoever is liable. 
· Joint Tenancy: each tenant has an equal, undivided right to simultaneous possession and use of the land; but also retains the right to sole ownership if the other dies

· There is a right of survivorship
· 4 Unities of a Valid JT
· 1) Time: have to acquire title at the same time

· 2) Title: have to acquire title by the same deed or will, or joint adverse possession

· 3) Interest: have to have identical fractional interest in the same estate

· 4) Possession: have to have an equal right to possession of the entire parcel.

· Transferability – bc a JT’s interest ends at death, virtually inalienable

· Conveyance severs it
· Not reachable by creditors after death

· Riddle v. Harmon: majority of courts now allow a JT to terminate/sever the JT by conveying his interest directly to himself (no need for a “strawperson”)

· Harms v. Sprague: the modern approach that a mortgage merely creates a lien, most courts find that no severance has occurred, based on the rationale that the unities are intact.

· But the mortgage does not survive the death of the mortgagor

· Depends on the jdx

· Some say mortgage automatically severs bc it transfers title right away
· Mortgage that severs a JT creates a TIC for everyone. 
· This case and other jdxs say it doesn’t sever bc it is only a lien. 
· O conveys Blackacre to A, B and C as JTs. Subsequently, A conveys his interest to D. Then B dies intestate, leaving H as his heir. What is the state of the title? What if B had died leaving a will devising his interest to H?

· C has 2/3 share in a TIC with D with 1/3 share. Same result because will is ineffective. 
· A and B are planning to be married. 2 weeks before ceremony they buy house and take title in A and B as TEs. Several years after marriage A moves out and conveys his interest in the house to C. C brings an action to partition the property. What result?

· Cannot break a TE singlehandedly, however they got married after the conveyance and need to be married at time of conveyance to have a TE, so depending on state it is either construed as a TIC or JT. Becomes a TIC when it is conveyed to C anyway. 
· Tenancy by the Entirety: Archaic but recognized by ½ states (not allowed in community property states); every conveyance or devise to a husband and wife was deemed to create a tenancy by the entirety that vested title in the spouses as a unity, without any individual shares. 

· Creation – Same elements as JT PLUS a valid marriage
· There is a right of survivorship
· NO conveyance w/o both parties’ agreement 

· Can only be terminated by divorce, death of a spouse or agreement by both spouses

· Because original rule gave husband exclusive possession and control over the land, the Married Women’s Property Acts largely redressed this imbalance by vesting control equally in both spouses.
· Inheritance is not part of the community, has to be earnings. 

· If money came from earnings than it is community property

· If TIC was acquired in manner that makes it community property, then if husband 
14. Benefits and Recovery Among Concurrent Interest Holders

· Rent – each cotenant is entitled to a pro rata share of rents received from a 3rd person for use of the land.
· Profits – if a cotenant exploits natural resources on the co-tenancy property such as minerals or timber, each cotenant is entitled to a pro rate share of the resulting net profits.
· As a general rule, all cotenants are obligated to pay their proportionate share of mortgage, tax, assessments, and other payments that could give rise to a lien against the property if unpaid.
· Contribution Action: If one cotenant pays more than their share, they can recover from the other cotenant
· Except where a cotenant in sole possession of the property – the cotenant cannot recover for these payments unless they exceed the reasonable value of the property. 
· Repairs – a cotenant who pays for repairs or improvements to the common property is not entitled to contribution from the other cotenants, absent a prior agreement (majority rule)
· Minority will allow contribution w/ notice. 
· Partition: Any TIC or JT may sue for judicial partition, which ends the cotenancy, distributes the property among the former cotenants as solely-owned property, and provides a final accounting among them.
· In Kind: technique – is a physical division of the property into separate parcels
· Delfino v. Vealencis: Courts prefer “In Kind” partition but “By Sale” available when ->
· Impracticable for partition in kind;
· Too small
· Geography of land
· Too many owners 
· In Sale: when physical division of the land is impossible, impracticable, or inequitable, AND the interest of the owners would be best promoted by partition;
· the property is sold and the sale proceeds are divided among the cotenants according to their respective shares.
· The right to partition is strongly favored in the law but is not absolute.
· An agreement to restrict partition will be upheld if the restraint on alienation it imposes is reasonable under the circumstances
· Courts could look what is in the best interest of the parties to decide between them and whether it is impractical to partition the land in kind. 
· You have right seek partition whenever, it ends the relationship between the cotenants
· Ouster: occurs when a cotenant in possession refuses the request of another cotenant to share possession of the land. They are not liable to share rent unless they are in exclusive possession (ousted). 
· Majority rule: A cotenant is not liable to another for her share of the rental value of possession unless [1] there’s an agreement to pay rent or [2] because of ouster to the co-tenant or [3] the co-T in possession owes a fiduciary duty to the other co-T. 
· (1) adverse possession by cotenant by claim to absolute ownership
· (2) liability for rent when refused to allow use. 
· Fair Market Value due here – your share of the fair market value of rent
· Spiller v. Mackereth: You have to have the out of possession tenant try to enter, then the cotenant that is using it block them from entering to be an ouster. Spiller did not block Mackereth from using rights. 
· Both are entitled to the whole, AP must be obvious and unequivocally asserting you are the sole owner and there is no concurrent interest. 
· No ouster because request to vacate or pay rent is not sufficient, have to actually be denied access. 
· Have to physically bar out of possession tenant from entry to be ouster. 
· Need what acts are sufficient to be considered “ouster”
· Cotenant in exclusive possession does NOT owe rent to absent ouster.
· Letter demanding rent or space clearing NOT sufficient
· Other co-tenant MUST seek entry and be denied
· Lease by only one cotenant
· Swartzbaugh v. Sampson: the act of one JT without authority or consent of cotenant cannot bind or prejudicially affect the rights of the latter.
· A JT can lease or license anything less or equal to his rights in the JT property. 
· JT can compel other JT for rent for occupancy of property or profits derived from his own labor. 
· Act of one JT without express or implied authority from cotenant cannot bind or prejudicially affect the rights of the latter. 
· Lease is not considered a severance and does not destroy the JT.
· Mortgage severs a JT only in states that treat a mortgage as a transference of title.  
15. Marital Interests and Rights
Two Approaches to Marital Property
· Property is characterized by in what jdx the property was acquired

· When you move from common law to community prop state, that state recognizes you treated your earnings as separate prop and the only way for it to be community property is your earnings in that state.
· 1) Common Law: Property is owned by the spouse who acquires it; no longer the archaic patriarchal standard of husband owns/controls all but still has unequal results in cases of stay-at-home spouse vs. working spouses who make all marital purchases with their wages.

· Rights Upon Divorce – Courts distribute property between spouses based on equitable principles (but not equitable division on its face); There is great variation 

· Fault: expressly included, excluded or ignored

· Some divide all property regardless of time and manner of acquisition

· Some only divide “marital property” (variously defined)

· Movement towards equal division of marital property (however defined)

· Considering factors of:

· (a) the income and property of each spouse at the time of marriage;

· (b) the duration of the marriage;

· (c) the age and health of each spouse;

· (d) the income and property of each spouse when the divorce action begins;

· (e) the occupation and vocational skills of each spouse;

· (f) any antenuptial agreement;

· (g) the special needs of each spouse;

· (h) the contribution of each spouse to the marriage, in terms of both acquisition of assets and provision of household services;

· (i) the dissipation of assets by each spouse during the marriage; and

· (j) the opportunity of each spouse for future employment. 

· Marital Property Subject to Equitable distribution:
· Educational Degree/Prof. Advancement – In re Marriage of Graham (Majority Approach) says is not marital property.

· Mahoney says it is eligible for Reimbursement Alimony

· Elkus v. Elkus says it is Marital property.

· Rights Upon Death – elective share (attaches at moment of marriage) has replaced dower and curtesy in almost all (not GA) common law property jurisdictions; The surviving spouse may elect to either

· (a) abide by the terms of the decedents spouse’s will or

· (b) take a share (normally ½ or 1/3) of all property the decedent owned at death.

· But NOT including life insurance or JT’s
· Elective share is a way of protecting the surviving spouse if the decedent gives all their assets to somebody else. Elective share allows spouse to take statutory share instead of what is in the will (if it is unfair towards spouse in will). 

· Property inheritable by issue but held during the marriage

· Dower Problem (dower is 1/3 life estate in everything spouse owns that is inheritable/why JT is exception)
· Dower attaches to real property held or owned during the marriage as long as it is not a JT even if the decedent conveyed property away from people as JTs as long as he did not own it during his lifetime as a JT then it is subject to dower. 


· The wife can come back after husband conveyed land to people as JTs and apply dower once he dies. AKA he conveyed it
· During O’s marriage to W, O conveys Blackacre to A and B as JTs.

· O dies. Is O’s widow, W entitled to dower in Blackacre?

· Subject to dower – just because you convey it to someone else as a JT does not matter, what matters is how you held it when you were alive. Only not subject to dower if you owned it as JT during the marriage. 
· Suppose that A dies survived by his wife, X. Does X have a right to dower in Blackacre?

· No because the right of survivorship goes to B from the JT. 
· A conveys his interest in Blackacre to C. A dies survived by his wife, X, who did not join in the deed to C. Is X entitled to dower in Blackacre? If C dies, is C’s widow, Y entitled to dower in Blackacre?
· Conveyance breaks the JT, but A does not continue to hold on because he gave it to someone else. X is not entitled to dower because while it was held by A it had a right of survivorship and it was not inheritable. 
· Y does because it is a TIC when C holds it and that makes property subject to dower for Y. 
· 2) Community Property (CA & ~10 Other States): Marriage as a partnership

· Earnings (rent, profits, fruits of earnings) of each spouse are owned equally as undivided shares during the marriage.

· Separate Property is that acquired before marriage or during the marriage by gift, devise, or descent.
· Transmuting Property – Allows couples to reclassify Separate property as Community property (only requires one spouse gifting the Separate property to the community) AND/OR Community property to Separate (requires both parties agreeing to do so in writing)

· Rights Upon Divorce – Community Property divided, usually 50/50
· Rights Upon Death – Decedent spouse can dispose of ½ of the Community property, and all of their Separate property, by will

· Absent a will, spouse usually takes the decedent’s share of Community property

· Determining Ownership of Property Acquired w/ both Community and Separate Property:
· Pro Rata (CA Approach): determines % of ownership based on the % of each property used for the acquisition

· Inception of Right: the character of the asset is determined when the transaction begins;

· Time of Vesting: determines the character of the asset when title is transferred;
· No right of survivorship like in JT (but can have a JT in a community property state)
· When someone dies and they are holding something as community property, you are allowed to dispose of half of that by will. 

· Can also send community property to your spouse

· If you are holding something as community property, there is no automatic right of survivorship but you can create it by electing to hold your property as joint tenants (or even TIC)
· Cannot take as Tenants by the Entirety in Community property because it only exists in common law property states. 
· Rights to Creditors – Majority Approach says the creditor of an individual spouse cannot reach property held in tenancy by the entirety (unless you have both co-signing).

· Sawada v. Endo: the Sawadas (P) sued to cancel a fraudulent conveyance in order to collect on personal injury judgments. Endo (D) asserted that at the time of the conveyance, the property was held in tenancy by the entirety, and thus not subject to execution by creditors.

· Sets Maj. Appr.: the Married Women’s Property Acts converted the tenancy by entirety into a “unity of equals.” Accordingly, neither spouse owns a separate interest that could be conveyed to, or reached by, creditors.
· Creditors of one spouse are not entitled to go after property held in the tenancy by the entirety. 
· Obergefell v. Hodges: Rights to marry protected by Constitution, many federal and state rights and privileges based on marriage. 
Undivided share in the parcel of land. 
· In Year 1, Oscar, the sole owner of Greenacre, validly conveyed it to his children using a deed that read: “To my children, A, B, C and D in fee simple absolute as joint tenants with full rights of survivorship as at common law.”

· All hold at JTs with ¼ share in the land. 
· Year 2, A married R

· Still all hold as JTs, R has no interest because marriage was after JT. 
· Year 3, B conveyed his interest in Greenacre to his son, S and daughter-in-law, T, as Tenants by the Entirety.

· F and T, hold a TE together but their relationship to A,C, and D is a TIC, but A,C, and D still have a JT together. The TE consists of 1/4 share. 
· Year 4, C wrote a will leaving her interest in Greenacre to her daughter U.

· Ineffective because you cannot leave a JT through will. Not a conveyance because it does not take effect until he dies. 
· Year 5, D died.

· F and T still have TE and a TIC relationship to A and C. A and C still have a JT but have absorbed D’s share to amount a ¾.
· Year 6, S died.

· TE is terminated by death of spouse. T has TIC with and A and C. F’s ¼ share. 
· Year 7, C died without having changed her will.

· Will is ineffective. A has right of survivorship and takes C’s share. 
· What is the state of title after C’s death?
· A has 75% share in TIC with T who has a 25%.
HYPO

Trespasser captures wild animal on my land, no lawsuit, but trespasser #2 goes to T1's land and captures that animal that T1 took from me

If T1 and T2 get in fight - if T2 says hey T1 you don't have any rights to it bc you got it from trespass

Winner is T1 and why?


• When someone has possession and it's taken by second person - it goes back to person 1 who got it also from trespass


• Maybe would open door to continual claims of ownership by trespassers 


• Remember T1 has no ownership against land owner - only ownership over subsequent people

Maybe if you give to T2 then you officially remove all rights from original owner
16. Nuisance – Scope of Real Property Rights: Part I Common Law Limits 
Judicial Land Use

· Step 1: Is there a nuisance?
· Step 2: What is the remedy?
· “This looks like the kind of case where a court would issue an injunction, more like (case)”
· “injunction would not harm any 3rd parties” or “injunction would harm 3rd parties, so court would likely use damages.” 
· Only a landowner can bring a nuisance claim.
· Nuisance: A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land (must effect person of ordinary sensitivities).
· If you’re a tenant or landowner you can sue for nuisance, but not a visitor
· Compare to trespass: Trespass, reasonableness doesn’t matter, here it does.
· Intentional Private Nuisance (protects rights in the use and enjoyment of land)
· (1) Acts for the purpose of causing the nuisance or knows that it is resulting from his conduct, or (2) Knows that it is substantially certain to result from his conduct. 
· Rule: The conduct must result in substantial and unreasonable interference with use and enjoyment of land
· Has to affect a person of ordinary sensitivities.
· Purposely creating a nuisance out of spite (retaliation).
· NOTE: Liable regardless of degree of care or skill exercised by him to avoid the injury.
· STEP 1: Is interference substantial?
· Is person affected a person of ordinary sensitivities?
· Can argue interference is more substantial to bothering others if it violates covenants and expectations. (obviously can also sue for violation of covenants)
· Write on Exam:  Under the Restatement test, all the above factors for P written above will be balanced against the utility of the D’s conduct.
· STEP 2: TWO TESTS to show it is unreasonable:
· Threshold test focuses on the gravity of harm to the P. (Jost v. Dairyland Power Coop)
· Gravity factors (plaintiff):
· Extent of harm
· Character of harm
· Social value law attaches to enjoyment invaded
· Burden on person harmed
· Suitability of the particular use or enjoyment invaded
· Restatement test balances the gravity of harm to P with utility of D’s actions. (not used often bc it’s so harsh)
· Gravity factors (plaintiff):
· Extent of harm
· Character of harm
· Social value law attaches to enjoyment
· High social value on people having a free place to live
· Burden on person harmed (including difficulty of avoiding)
· Suitability of the particular use or enjoyment invaded to the character of the locality
· Gravity factors (defendant):
· Social value (public utility) that the law attaches to primary purpose
· Suitability of conduct to the character of the locality
· Impracticability of preventing or avoiding invasion
· Remedy: Injunction or damages
· When you balance the equities the public is factored into the D’s side. If an injunction is granted how much will the public and D each be harmed against how much P will be harmed if injunction is not granted. (Estancias)
· An intentional invasion of another’s interest in the use and enjoyment of land (intentional private nuisance) is unreasonable if
· (a) the gravity of the harm outweighs the utility of the actor’s conduct, or
· (b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct feasible.
· Public Nuisance (protects public rights)
· Unreasonable interference with a right common to the general public
· Do not have to be a landowner to bring this claim
· Unreasonable circumstances

· Whether conduct interferes with public health, safety, peace, comfort or convenience
· Whether the conduct is proscribed by a statute, ordinance or regulation, or

· Whether the conduct is of a continuing nature or has produced a permanent and long-lasting effect, and , as the actor knows or has reason to know, has significant effect upon the public right.
· Remedies

· So, if nuisance is found, what do we do about it?
· If legislature can wipe out the whole value of property and it is not going to require compensation bc they could have restricted you in the first place (bc it’s a nuisance)
· Nothing, or just give nominal damages
· Injunction – enjoin D’s activities (Estancias). Doesn’t take into account sentimental value, inconvenience of moving
· Advantages: Sends a strong policy message to other polluters; stops the nuisance; fair outcome if you can’t accurately measure damages; harm is difficult to quantify ($ might not be fulfilling); harm out not to continue 
· Damages – Allow D to continue activity but require payment of (permanent) damages. (Boomer). Health concerns are not included in damages.
· Advantages: Administratively efficient; monetary efficiency, few parties.
· Disadvantages: No incentive to stop after you pay; hard to quantify.
· Purchased Injunction – Enjoin Activity but require P to pay (Spur)
· Morgan v. High Penn Oil (Private Nuisance): D operated an oil refinery next to P’s property. P brought forth evidence that showed that the refinery emitted nauseating gases and odors a few days a week. 
· Rule: An action for private nuisance may be maintained even though the party producing the nuisance is not negligent in its actions. 
· Person of ordinary sensibility would encounter harm from the odors
· Estancias v. Schultz (Private Nuisance): P had a quiet home until D erected an apartment building next to their property – air conditioning unit on apartment building was noisy. Court didn’t weigh the use of the air conditioning, the focus is on the benefit to the public. No evidence there’s an inadequate supply of housing, so burden on D to show public necessity.
· Rule: A trial court must engage in balancing the equities when determining whether an injunction is appropriate to abate a nuisance. 
· When you balance the equities the public is factored into the D’s side. If an injunction is granted how much will the public and D each be harmed against how much P will be harmed if injunction is not granted. 
· Boomer v. Atlantic Cement Co. (Public Nuisance): Until this point, the rule was that if you find a nuisance, give an injunction. Now, you can pay permanent damages in lieu of injunction. No injunction here bc the court doesn’t want to be in the business of regulating pollution, thinks it should go to the legislatures. 
· Also worried that technology won’t keep up with what the court asks of the industry to mitigate the harm. 
· Also, look at the balance between losing jobs and allowing the injunction. Balance at the remedy stage. Utilitarian approach. 
· Dissent: court is licensing a continuing wrong
· Court is applying threshold test
· Permanent damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm.

· Spur Industries v. Dell E. Webb (Public Nuisance): Cattle feedlot produces a large amount of manure, attracting lots of flies and the smell is affecting part of P’s development. P came to the nuisance, brought the development to the cattle after it had been operating for years. Court rules for a purchased injunction bc although it’s a big nuisance, P brought the people to the nuisance so P has to pay D’s costs to stop and move – unusual remedy.
· Why issue an injunction at all if P isn’t blameless? Bc for the people who bought the homes, it is not their fault. 
· Spur is required to move, not because of wrongdoing, but because of the courts' regard for the rights and interests of the public
· A business which is not a public nuisance may become such by being carried on at a place where health, comfort, or inconvenience of a populous neighborhood is affected
· Rule: To constitute a public nuisance, the nuisance must affect a considerable number of people or an entire community or neighborhood. 

· Nuisance Law and Environmental Control
· It can be a way to regulate pollution
· Hypo: Sam and Trudy, a newly married couple, wanted to find a home that they could afford with their limited assets. They eventually bought a relatively inexpensive converted loft in an industrial area next to a large wholesale bakery. For the last 20 years, the bakery has loaded trucks into the wee hours of the morning for deliveries between 3 and 6am so that customers can sell fresh baked goods in the morning. The loud and frequent truck noises make it very difficult for Sam and Trudy to sleep and they are often nervous and tired. The bakery employs 100 people and it would cost 1.5 million dollars to move the bakery. Sam and Trudy ask your advice about suing for nuisance.
· Social Value of a Bakery is pretty high + Sam and Trudy came to the nuisance here in order to get a cheaper price...they got what they paid for. The area was not as well suited for residential area and they chose to come anyways. 
· Coming to the nuisance is not dispositive but it is a fact to be considered and it is generally weighs pretty heavily.
17. Zoning
· Rule: Zoning is an extension of the state’s police power. The rule from Euclid states, to say a zoning on its face is unconstitutional, it must be shown it's clearly arbitrary and unreasonable and have no relationship to public health, safety, and welfare.
· Discriminatory by being applied to just one person.

· In the middle of litigation (retaliatory)

· NOTE: AESTHETIC ZONING (STOYANOFF)

· Legislative land use control – usually done by city council

· Assumptions behind early zoning
· Segregation of uses is desirable

· Central goal is wholesome (i.e. single-family) housing

· Open space is important for healthy living

· Effective regulation can protect against change

· Euclid set the framework for a lot of zoning

· Village of Euclid v. Ambler Realty Co.: Appellee owns a tract of land that is now in a restricted area limited to residential purposes. The tract has been held for years for the purpose of selling and developing it for industrial uses, and if it is to be limited to residential purposes, the market value goes way down. Appellee challenges it as a due process violation. P is attacking the ordinance claiming it is unconstitutional on its face bc it is reducing the value of his land just by its existence.

· Things can be nuisances in one area, but not another.

· Zoning here is cumulative

· Trying to control light, density of population, etc.

· Court holds this zoning is justified by the police power of the state to protect public health and welfare. The ordinance is not unreasonable or arbitrary. Also since it’s done by a committee made up of people in the area, there’s an image that this is democratically created so it’s valid for this reason too.

· Zoning provisions are valid “unless clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or public welfare.”

· City rezones just one lot could be arbitrary or spot zoning.
· NOTE: Euclidian zoning separates uses of land

· While having benefits, zoning has the potential to discriminate people economically.

· Euclid Zoning rule: To say a zoning on its face is unconstitutional, it must be shown it's clearly arbitrary and unreasonable and has no relationship to public health, safety, and welfare
· Zoning Fundamentals
· Police power

· General power to take care of the public health and welfare

· States delegate this power to cities in many cases (cities use it to avoid nuisances)

· Zoning enabling acts (at times, “home rule”)

· Conventionally, 3 kinds of categories:

· Use districts

· Area districts

· Bulk districts (“Floor area ratio”)

· The “general plan” – zoning must conform

· Highly local in character

· Devices for Flexibility
· Variances

· Special exceptions – in CA, this is called a conditional use permit

· Zoning amendments – essentially, a change to the statute

· State ex rel. Stoyanoff v. Berkeley: D applied to P for a building permit to allow them to construct a very unusually designed home, but complied with all existing building and zoning regulations. They were refused a permit upon the ground that it was not approved by the architectural board of the city. Stoyanoffs say that aesthetics are too vague and arbitrary of grounds to deny them the permit.

· Court links aesthetics to property values, so that it’s not just about mere aesthetics and not so arbitrary.

· The proposed residence might diminish the value of the surrounding property which would keep with the ultimate idea of general welfare. Aesthetic considerations could also be a matter of general welfare.

· Rein: invalidating ordinance that required issue of discretionary permit would be arbitrary and unconstitutional

18. Takings/Eminent Domain
· 5th and 14th Amendments
· 5th Amendment Takings Clause – nor shall private property be taken for public use without just compensation.
· State constitutions are more narrow as to what public uses are
· Regulatory Takings
· As a police power
· Gov has police power to regulate land use as long as it is not arbitrarily exercised
· Hadachek – public use requirement
· Hadacheck is cited for view that it’s within police power to prevent a serious harm and that’s not a taking. (State created nuisance)
· Step 1: definition of the action being brought
· Inverse condemnation action – private property owner says gov is taking their property

· Step 2: defining the property – ONLY IF THEY TRY TO SEVER THE LAND
· Denominator problem (Murr) – Determine what the parcel actually is

· How is it divided under state law? How does the government define the land?
· Physical characteristics (topography, ecological conditions, located in an area subject to or likely to be subject to environmental regulation)
· If the diminution of value in one parcel increases the value of the other (lowers lot E but raises F)
· Conceptual Severance
· Need to have a diminution in value claim before looking at Murr test to define the parcel
· Palazzolo – court strictly viewed property as a whole. 
· Step 3: Determine if regulation is taking under categorical brightline rules

· Rule: The Loretto rule is that a permanent physical occupation by the government is a taking per se. This occurs even when the occupation is very small. (includes easements)
· Rule: The Lucas rule is that when a government regulation deprives the landowner of all economically beneficial or productive use of the entire property, it is a taking per se; unless it is justified by background principles of property or nuisance law.

· See denominator problem below

· PAY ATTENTION TO WHETHER IT IS NUISANCE FIRST

· If gov demands an exaction that either lacks an essential nexus w/ a legitimate state interest or lacks rough proportionality to the impacts of the proposed project (Nollan and Dollan)

· Step 4: if neither met, diminution in value (Penn Central)

· Rule: In Penn Central, the court developed a balancing factor test that to determine whether a regulation is a taking. Those factors include (1) the economic impact on the claimant, (2) interference with the claimant’s investment-backed expectations, and (3) the character or nature of the government action.

· Background principles
· Palazzolo – can use it if acquired property after background principle was imposed

· Lucas

· Hadacheck – is it a CL nuisance or state created nuisance?

· Scalia: only CL nuisances should apply, should restrict what gov can claim is background principle.
· 4 Test for Takings
· Penn Central: how to go through analysis of diminution of value in a general case
· If total wipeout, go to Lucas Test
· Lucas: where you do not have to do the balancing if it has wiped all value, unless you show the background principles of state law would not have allowed them to do it. 
· Passage of time is relevant to determining whether something is a background principle or what were reasonable expectations about what to do with the land.
· Loretto: Permanent physical occupation is a taking
· When there is an Exaction, someone approaches them with a permit that is discretionary (does not have to be granted), the entity says they will give it to them, but they have to do certain things (conditional permit)
· Nolan: it might be a taking if you put an unfair condition on a development permit.
· Kelo v. City of New London: City approved a development plan to revitalize the economy. Private company would build a research facility to draw new business to the area. Kelo does not want to sell her property, and her property is not blighted or in poor condition. Court gave broad reading to public use – means a public purpose. 
· When can a government entity exercise power of eminent domain? Only for a public use
· Rule: A state may transfer property from one private party to another private party if future use by the public is the purpose of the taking. 
· If a court finds something is not a public use, city cannot exercise eminent domain at all.
· Promoting economic development is a long accepted function of the government.
· Court says even giving land to private party is for the public use because it is benefiting the public through revitalization and economic development.
· Dissents say takings is too broad and unchecked, there is a worry about transferring it from people with less resources to people with more. 
· Dissent (O'Connor): The majority holding that the sovereign may take private property currently put to ordinary private use and give it over for new, ordinary private use, so long as the new use is predicted to generate some secondary benefit for the public - such as increased tax revenue, more jobs, maybe even aesthetic pleasure. 
· The logic of this decision is that eminent domain may only be used to upgrade - not downgrade – property
· Washes out any distinction between private and public use of property. While gov may take homes to build a road or to eliminate a property use that harms the public, it cannot take their property for the private use of other owners simply because the new owners may make more productive use of the property.
· Better to defer to legislature judgments about public purpose. 
· Court significantly expands meaning of public use by holding sovereign may take private property currently put to ordinary private use so long as the new use is predicted to generate some secondary benefit for the public – such as increased tax revenue, more jobs, maybe even aesthetic pleasures. 
· O’Connor: majority cites these cases and they are wrong
· Berman: blight from extreme poverty (64% of dwellings beyond repair). It didn’t matter that the grocery store in Berman was not blighted b/c the legislature is allowed to paint with a broad brush when solving a social problem 
· Midkiff: Concentration of landowners such that Fed Gov owned 49% of Hawaii and another 47% was in hands of 72 landowners. (on Oahu, 22 land owners owned 72% as fee simple titles). Legitimate public goal to break up a land oligopoly to rearrange land ownership among private parties 

· The Hawaii legislature concluded that the oligopoly in land ownership was skewing the State’s residential fee simple market, inflating land prices, and injuring the pubic tranquility and welfare and therefore enacted a condemnation scheme for redistributing title.
· Dissent (Thomas): If such "economic development" takings are for a "public use," any taking is and the Court has erased the Public Use Clause from our Constitution. 
· Should return to the original meaning of the Public Use Clause: that the gov may take property only if it actually uses or gives the public a legal right to use the property. 
· Allowing the gov to take property solely for public purposes is bad enough, but extending the concept of public purpose to encompass any economically beneficial goal guarantees that these losses will fall disproportionately on poor communities. 
· Loretto v. Teleprompter Manhattan CATV Corp.: D installed cable onto P’s building on the wall and along the roof.
· Rule: A permanent physical occupation authorized by government is a per se taking without regard to whether the action achieves an important public benefit or has only minimal economic impact on the owner. Even a small taking interferes with right to exclude and is equivalent to taking their property. 
· Permanent physical occupation (doesn’t matter if its small) is the trigger. 
· Not going to make P give up ability to use apartments.
· Dissent (Blackmun): Should be no taking because invasion is slight and does not amount to a large physical intrusion. 
· Court uses its rule to undercut a carefully considered legislative judgment. 
· What does court mean by permanent?
· When you have apartment buildings, you have to let cable companies provide cable to renters. 
· This is not permanent bc the owner could just stop being an apartment owner.
· “By directing that all ‘permanent physical occupations’ automatically are compensable, ‘without regard to whether the action achieves an important public benefit or has only minimal economic impact on the owner,’ the Court does not further equity so much as it encourages litigants to manipulate their factual allegations to gain the benefit of its per se rule.”
· Hadacheck v. Sebastian: P owns land within city limits and has a very valuable bed of clay for the manufacture of brick. His land is worth far less if used only for residential purposes.
· Even if the brickyard was there before the residences, it is still harmful to the residences around. 
· Rule: Government, under the police power, can prohibit a nuisance without it being a taking that requires compensation.
· Within police power of the state to declare something a business and thus regulate it. Only limitation upon the power is that it cannot be exerted arbitrarily or with unjust discrimination. 
· Must be in good faith
· Has to fit within the nuisance framework. 
· States are able to create a nuisance when they see it fits. 
· Was the nuisance created by government? Or is it CL? 
· If created by gov, Scalia says nuisance shouldn’t apply as background principle 
· Pennsylvania Coal Co. v. Mahon: D wants to prevent P from mining under D’s property in such a way as to remove the supports and cause the surface of their house to sink.
· Introduced idea that if a regulation goes too far (diminish the property so much) it can constitute a taking.
· Rule: In determining the limits of the police power, consider the extent of the diminution, and when it reaches a certain magnitude, there must be an exercise of eminent domain and compensation to sustain the act. 
· The rights of the public purchased through eminent domain are those it has paid for.
· Since the representatives only acquired surface rights without the right of support, there is no authority for supplying the latter without compensation. 
· Also diminished the value of the property too much bc the value of coal is in mining it. 
· Average Reciprocity of Advantage: make sure both parties are benefitted by the change – must look to see whether this regulation is something where you’re forcing one party to benefit everybody else, or if there is a mutual benefit.
· Take-away: diminution of value can make a regulation require compensation
· Court says statute goes too far bc it makes it commercially impractical to mine the coal and that is the equivalent of a taking – they have taken away an actual right.
· Court says this is not a public nuisance even if similar damages inflicted on other, it is not common or public but the rights of a single private house. 
· Court says it is not a safety issue bc the coal company gave Mahon notice.
· It is not in the public interest bc it is not common for coal to be under a house
· Dissent: When you buy the property you buy the air and beneath the surface of the land. The mining under the house is dangerous and constitutes a public nuisance. 
· Implied Taking: gov does not force sale through eminent domain – but is an inverse condemnation, through gov regulation, land has lost too much value so it is as if the gov exercised eminent domain and thus they have to compensate. At some point a person loses too much value.
· It is ticking off the idea that you can have a regulatory taking, but it does not introduce the test. Just the idea of diminution of value through regulation can be a taking. 
Penn Central Transportation Company v. City of New York: 
· To preserve historic landmarks, the city enacts a law that prevented Penn Central from building an office tower above their terminal. 
· Rule: 3-part factor test to determine whether a governmental action is a taking – must consider the economic impact of the regulation on the claiming, the extent to which the regulation has interfered with distinct investment-backed expectations, and the character of the governmental action.
· (a) Economic Impact:

· Even when a regulation causes significant “diminution in property value,” it is not a taking if the regulation is “reasonably related to the promotion of general welfare.”
· 87% diminution in value in Hadacheck wasn’t enough. 
· Another factor is whether the regulation prevents the owner from obtaining a reasonable return from the land. 
· Court stressed Penn Central could obtain a reasonable return on its investment by continuing to use the land as a terminal, regardless of any TDRs.
· TDRs – can transfer airspace rights
· They get tax exemptions and transferable development rights (TDRs)
· Don’t look at the property as severed but as a whole (not that it’s 1/1 of their airspace but ¼ of their whole property)
· Can continue to make money using the property as they have been
· Do all these amount to just compensation for restriction?
· How much money was property making before regulation if any?
· (b) Investment Backed Expectations:

· A specific expectation they put money into. The further they’ve gone under what they thought they could do is specific and investment backed
· “I was allowed to do that at the time, entered into an expensive contract towards my economic loss.”
· In most instances, the buyer who purchases land already devoted to a legally-permitted use has a reasonable investment backed expectations that the use will continue. 
· If parcel is already subject to a zoning ordinance or other land use regulation at the time of purchase, the buyer may not have a reasonable investment-backed expectation that she will be able to violate the law.
· Would a reasonable owner have expected these regulations?
· (c) Character of Governmental Action:

· Not discriminatory – has to apply in a general way
· Average Reciprocity of Advantage – P must be some sharing of the benefits and burdens so that they aren’t falling all on one party.
· Opposite would be when gov passes a rule that affects one person.
· Legitimate public purpose – for health and safety, or that you’re preventing a nuisance
· Or public purpose of protecting landmarks in Penn Central. 
· Denominator problem – economic loss will look a lot bigger if you analyze how much the regulation changed the value of a small section versus the whole property – small diminution in value compared to the whole property.
· A regulation that is reasonably related to the public health, safety, or welfare is not a taking even if substantially diminishes the value of the affected land; it is irrelevant whether the regulation is harm-preventing or benefit-conferring.
· Court held a taking is more readily found when the interference with property can be characterized as a physical invasion by the government, than when the interference arises from some public program adjusting the benefits and burdens of the economic life to promote the common good. (If the government is stopping a nuisance, not going to be a taking.)
· Being designated as a landmark created some burdens on them, but it also gave some benefits (TDRs)
· TDR: you will not be able to build up to the full height as you would if you were not a landmark
· But you can take the right to build up the units and transfer it to somebody else to exceed what it normally would be under the zoning laws.
· Can also be used to build affordable housing (if you build it you can an extra perk similar to TDRs)
· Can transfer the extra height you are not using to somebody else
· How much has the value been diminished? Court says they can still continue operating as they have been.
· Penn Central challenges are difficult and hard to satisfy
· “While these rights may well not have constituted ‘just compensation’ if a ‘taking’ had occurred, the rights nevertheless undoubtedly mitigate whatever financial burdens the law has imposed on appellants and, for that reason, are to be taken into account in considering the impact of regulation.”
· Not a taking bc “the restrictions imposed are substantially related to the promotion of the general welfare and not only permit reasonable beneficial use of the landmark site but also afford appellants opportunities further to enhance not only the Terminal site proper bu also other properties.”
· Dissent: The effect of the Landmarks Law is to place an affirmative duty on the owner of a designated property to maintain the property as a landmark at his own expense. It is a nonconsensual servitude not borne by any neighboring or similar properties. 
· Penn Central is prevented from further developing its property basically because too good a job was done in designing and building it. 
· Different from zoning because burden imposed is uniquely felt and is not offset by any benefits flowing from the preservation of other landmarks. 
· There is no reason to believe that appellants will enjoy a substantially greater share of these benefits.
· Lucas v. South Carolina Coastal Council: When Lucas bought his land, the parcels were not in critical areas, but 2 years later a new act barred Lucas from building any permanent structures on his lots. 
· Rule: Where regulation denies all economically beneficial use of the land, that is a taking. 
· Exception: Background principles of state law (nuisance) – if the person did not have the right initially because it was barred by background principles of state law, then it cannot be considered a taking. (it was a nuisance, thus would have been prohibited anyway)
· States are able to create a nuisance when they see it fits. 
· Was the nuisance created by government? Or is it CL? 
· If created by gov, Scalia says nuisance shouldn’t apply as background principle 
· Has to be a total wipeout of value, then it is a taking (without applying Penn Central factors)
· First do, is there a total wipeout analysis here that triggers the Lucas rule, then look at whether the exception applies. Cannot do nuisance analysis without 2 private parties. 
· You would have been creating a public nuisance and you could have been creating a harm.
· Palazzolo cannot bring a Lucas claim bc he can still build a house on the portion of the land (that is not wetland), thus he still has value left in his property. 
· Court holds total deprivation of economic value is the equivalent of physical appropriation. More likely that when the regulation does this, that the gov is singling out one party to carry the burden of everything. This will also be relatively rare so gov won’t have to pay for every new regulation enacted.
· Kennedy Concurrence: finding a property now has value will often use circular reasoning bc the gov regulation can determine the property value. 
· Background principles are not just nuisance, it is all of state law. 
· Conceptual Severance: If there needs to be a 100% loss, must decide 100% of what.
· Land is more easily severable when different parts of the land have very distinct uses, and/or based on geographic features. 
· Can figure this out with the denominator problem. 
· Temporary taking: even if you repeal regulation, you have to pay value of cost of having that limitation on them for that time period until the regulation is repealed. 
· NOTE: SCOTUS assumed that Lucas’s land had been rendered ‘‘valueless’’ b/c  the trial court found that this was so and the state had not appealed this ruling. Neither the State Supreme Court nor SCOTUS addressed the question of whether the evidence adduced at trial was  sufficient to support such a conclusion.
· Dissent: Majority has created a new rule and exception that are not based on precedent and would apply in a very situation that does not exist in this case.
· Threshold question of whether “property lost all its economic value” findings are erroneous.
· Test is based on ad hoc factual inquiry.
· Unnecessarily broad rule for such a simple and narrow question, rule is going to create mess.
· “Launching a missile to kill a mouse”
· Puts restrictions on state legislature – why is it limited to nuisance?
· Confusing and unnecessary rule with a confusing exception
· Test Depends on how you define the property
· 100% of restricted portion or 90% of the whole?
· Hard question figuring out what is the boundary of what is being analyzed to figure out what the loss of value actually is.
· Avoid the question here bc lower court said land is valueless.
· Denominator problem = solution?
· Ex: LA puts new striction on lots saying you have to have a 10ft step back from the street for a new building, but LA changes it to 30 ft, so there is 20 ft space.
· So do you say you lost 100% of the land between 10 and 30, or do you look at whole property and only lost some portion of the value because there is portion that cannot be built on.
· The smaller the estate the more likely a regulatory change will effect a total taking. 
· Scalia says once you show all value is lost, it is a taking, we are not going to look at character of gov action or distinct investment backed expectations. (bc same effect as Loretto Taking)
· Any gov body is going to try to expand and take all this property if not limited
· Heightened risk that private property is being pressed
· It is more likely when they lose all value that this is some kind of an inappropriate purpose
· Not trusting the state’s justification – hard to tell when some rule the gov comes up with is preventing a harm or conferring a benefit.
· Courts should investigate whether it is preventing harm or conferring benefit, shouldn’t let State make determination.
· Exception: Any limitation that wiped out all of property owner’s economic value “cannot be newly legislated or decreed but must inhere in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership.”

· What are background principles? We don’t know, a lot of other courts struggle with what is a background principle of state law
· If when someone buys a property, there are already laws restricting use, then those are background principles.
· Under the RST nuisance law, they could have been sued and stopped, then that would count.
· Palazzolo v. Rhode Island: P and associates formed SGI, P became the sole shareholder, and purchased 3 adjoining parcels. The property was subject to flooding so it was regulated, and SGI’s proposals for development were denied. Then Rhode Island created new legislation, and subsequently P acquired title of SGI’s property. Afterwards P’s applications for development were rejected again. RI argues that the coastal regulations were already a background principle when P acquired title (even though he originally had the property with SGI before the regulations.)
· Rule: Regulation does not become a background principle just because it was passed before the owner acquired title. 
· Somebody can still bring a Lucas claim even if they became the owner with the rule in place that restricted the property.
· Court held if a party does not win under Lucas (here there was not a total deprivation of economic loss, he could still build house on non-wetlands and has value left), there may still be a taking under Penn Central.
· O’Connor Concurrence: the fact there was regulation before the owner acquired title is still relevant to a Penn Central claim because it might not be reasonable for the party to think that he can have development expectations when the law was passed before he got ownership.
· Time matters, the longer it has been there the more it looks like a background principle.

· Scalia: in my view the fact that a restriction at the time the purchaser took title should have no bearing on whether it constitutes a taking
· We don't care when it was passed
· if time is totally irrelevant, what does it mean by background principles?
· It is not automatically a background principle just because it was there when somebody bought their property. If something is a taking, it can still be challenged by someone else. 
· Background principle does not mean it was adopted before acquiring property. 
· Even if you still have value remaining (can still build 200K house after thinking you can build houses worth millions), it is not a total wipeout. Total wipeout mean total. 
· TSPC v. TRPA (“Tahoe Sierra”):  There was a moratorium on development surrounding Lake Tahoe and landowners were blocked for a certain period of time from building on their land.  Landowners try to bring a Lucas claim, asserting 100% of their economic value was lost for this period of time.
·  Background:  First English held that if a government regulation is found to be a taking and the government repeals it, the property owner is entitled to compensation for the time that the regulation was in effect. —referred to as a “temporary taking”.
· Is a temporary restriction on a landowner’s use a taking?
· Rule: A temporary restriction on use is not a taking. A landowner cannot conceptually sever the time period to claim that for that time period all value is lost.
· There is a temporary physical invasion (Loretto but temporary)
· Because these takings are temporary, it is not automatically a taking, therefore you would go to Penn Central test. 
· Just bc something isn’t an automatic taking under Lucas, you can still go to the Penn Central factors.
· Not a total wipeout, have to look at both wetlands and uplands. 
· Policy: Every delay would force someone to get compensated.

· Murr v. Wisconsin: Wisconsin set a minimum lot size, below which development was prohibited. The rule’s grandfather clause did not apply to adjacent lots under common ownership. Ps controlled 2 adjacent tracts of land on the river. The Murrs owned one and their company owner the other. Lot E was underdeveloped (hard to develop) and below the rule’s minimum lot size. The company conveyed its lot to the Murrs, effectively merging them for development purposes under the rule. The value of the combined lot was greater than the value of the individual lots. 
· Murrs claimed the rule constituted a regulatory taking bc the Murrs were unable to develop Lot E individually.
· Flexibility of factors determine how to treat the property
· How is it divided under state law?

· Physical characteristics (topography, ecological conditions, located in an area subject to or likely to be subject to environmental regulation)
· If the diminution of value in one parcel increases the value of the other (lowers lot E but raises F)
· How does state law define the relevant parcel?
· P would say by the plot lines
· D would say by the merger provisions (court uses merger)
· Under the appropriate multi-factor standard, petitioners property should be evaluated as a single parcel taken together
· Gov’s purpose in adopting the merger provision was consistent with lot lines not being dominant in every case
· Lots are continuous along longest edge
· Location along the river and rough terrain is significant
· If you bring the lots together, any reduction in value is mitigated by the fact that when putting together they become more valuable.
· Thus, the court was correct to analyze these lots as a single unit, and looking at it as a whole, there is no Lucas taking.
· If they treat the lots separately, lot E has lost all its value so it looks like a Lucas taking, but if you put them together and treat it as one, it is not such a large loss in value
· The way you define the parcel for takings purposes determines the effect on value
· When you are trying to figure out a diminution in value, do you look at the lots together or do you say how much has each lot individually been affected? 
· Kennedy concludes that they should be merged. 
Exactions

· Step 1: would condition alone have been a taking?

· Lucas/Penn Central/Loretto (i.e., easement)
· If it isn’t, then exaction analysis fails

· Step 2: Is it acceptable for the gov to hide this taking behind a permit condition?

· Although it fails under step 1, if assuming the court goes the other way and says yes, the condition is a Penn central taking, we analyze that condition as applied under the Nollan/Dolan test. 

· If condition is an easement, it is a Loretto taking (Dolan)
· Rule: An exaction is a condition imposed by the government in exchange for granting permission to develop. Nollan and Dolan establish that in order for an exaction to be valid, an essential nexus and rough proportionality have to be met. There must be an essential nexus between the condition imposed and the impact caused by the proposed development. It is also required that there be rough proportionality between the exaction and the impact caused by the development. The exaction should be relatively similar in extent and nature to the impact.
· What is the government interest being sought?

· Was is the essential nexus/relationship?

· Is it roughly proportional?

· If a permit condition serves the same legitimate police-power purpose as refusing to issue the permit altogether, then the condition will not be treated as a taking if the outright refusal to issue the permit would not constitute a taking.
· The Nollan/ Dolan rules applies even when the government denies the permit (versus conditioning approval) and even when the government’s demand is for money (versus an interest in real property).
· If condition is granted it would be a taking, that is why we have exaction test. If it passes test, then conditions are justifiable and not a taking. 

· Takings analysis for condition briefly, assuming it is a taking, Nollan requires it be an essential nexus and Dolan requires rough proportionality.
· The condition independently would impose a taking however, exactions fail to be a taking when the attached condition has 1) an essential nexus and 2) it’s roughly proportional.
· Local government measures that require developers to provide goods and services or pay money (impact fees) as a condition to getting project approval 
· Conditions that must be met before getting some kind of discretionary permit
· I.e., direct traffic, parking, noise, safety, pollution
· Nollan v. California Coastal Commission: P had a beachfront property and to develop it they needed permission from the CCC, who said they would grant the permit subject to the condition that they allow the public an easement to pass across their property. To determine if there is a valid exaction, there must be an essential nexus between the condition imposed and reason why the permit would have been rejected in the first place. 
· Court held if the CCC could have exercised police power to forbid construction of the house, the condition would be constitutional if it were to actually protect the public’s ability to see the beach, but this condition will not reduce any obstacles to viewing the beach so there is no nexus. 
· Issue: If something (easement) would otherwise be a taking on a permanent basis, what happens if quid pro quo for a building?
· Exactions vs. Regulations
· Could the CCC have denied the permit altogether?
· Yes, and still could have been a Penn Central challenge but probably wouldn’t have won
· What if there was no condition as part of the permitting process? What if the CCC just told the Nollans not to develop in their backyard?
· Rule: There must be an essential nexus between the governmental demand (condition) and the impact or reason they could have regulated the property in the first place.
· This rule is triggered in the situation of an exaction (landowner is seeking a permit and is asked to give something that would otherwise be a taking if not in this context.)
· The condition substituted for the prohibition must further the end advanced as its justification, otherwise the essential nexus is invalid.
· So nexus = condition has to have a connection with the reason why the permit was denied?
· Scalia first argued to consider the hypothetical. Assuming the Nollan’s had never applied for a permit, could the state force them to provide an easement for public use w/o compensation? Answer is no under the Loretto test, b/c this would be the equivalent of a permanent physical occupation.

· Dolan v. City of Tigard: Dolan applied for permit to redevelop her store, commission required she dedicate a portion of her property for improvement of a storm drainage system and an additional strip of land as a pedestrian pathway. If there is a nexus, what is the required degree of connection between the exactions and the projected impact of the proposed development? A public greenway will not prevent flooding and reduce traffic congestion, and for Dolan, means the loss of her ability to exclude others. 
· Court held there is an essential nexus, but city did not show the required reasonable relationship between the floodplain easement and Dolan’s proposed new building. 
· There must be a rough proportionality between the required dedication and the impact of the proposed development – both related in nature and extent to the impact of the proposed development.
· The governmental interests of preventing flooding along the creek and reducing traffic congestion in the business district are legitimate public purposes. There is also a connection between preventing flooding along the creek and limiting development w/in the creek’s 100-year floodplain. Thus, the city’s open space requirement and its prohibition on development w/in the floodplain were roughly proportional policy responses to petitioner’s development impact doubling the size of her store and parking lot and increasing the amount of stormwater run-off into the creek.

· Nollan and Dolan 2 pronged Test: Must have essential nexus and rough proportionality between impact and what is being addressed.
· Comes up often in land use permitting context
· NOTE: only comes up with a certain quality of the condition – has to be a condition on a permit that would be a taking, not a condition that they have to comply with local laws, or something else that would not be a taking.
· Nollan says have to have same reason in terms of the condition and the reason the permit could be denied, but doesn’t give the strength of the connection
· If it is really obvious they are causing this harm, or nature of harm is really serious, maybe you can ask for more from them. 
· Has to be roughly proportionate to the impact that the party is having. 
· Dolan says how close the fit has to be between impacts?
· Koontz v. St. Johns River Water Management District: Koontz applied for a permit to construct on his land, classified as wetlands, and the district responded that it would approve construction only if he agreed to 1 of 2 concessions – reduce the size of his development to 1 acre and deed the district a conservation easement on the remaining acres, or proceed with the development as proposed if he also agreed to pay for improvements to the district-owner land several miles away. Court focuses on the fact that permitting entities aren’t allowed to ask someone to give up a constitutional right for a benefit.
· Majority held that conditions imposed on the issuances of development permits must conform with Nollan and Dolan, even if the condition consists of a requirement to pay money. 
· Even if they are asking for payment instead of a limitation, money can still be an exaction. A heightened danger that someone will be forced to pay. 
· In other words, if a permit condition serves the same legitimate police-power purpose as refusing to issue the permit altogether, then the condition will not be treated as a taking if the outright refusal to issue the permit would not constitute a taking.
· Need to use Nollan/Dolan test for rejections. 
· Dissent (Kagan) – doesn’t think they imposed a condition because they are trying to negotiate the options, and with the holding, it will make it more difficult for people to come up with a good solution since they will be too worried to negotiate. Also worried about majority’s holding on money exactions because it will raise so many takings questions when there are just taxes.
· Issue on the remedy because how do we know what was taken if he never got the permit and never had to satisfy any condition?
· Monetary exactions must be considered equivalent to other exactions
· Not just monetary exactions but agency solutions,
· Denial of a permit bc P would not agree to a certain condition. 
· Not a great ruling for the real world, how can you make up for harming the wetland?
· If monetary exaction was to go towards preservation of wetlands elsewhere would it have met nexus test?

19. Easements and Servitudes
Servitudes

· Agreements between private landowners where one has a non-possessory interest in another’s real property
· Most commonly easements and covenants
· Most “run with the land”
· The rights in someone else’s land are attached to ownership of another parcel; the servitude is appurtenant to ownership of a dominant estate whose owner benefits from the use of the servitude on the servient estate. 
· Five types of servitudes:
· A is given the right to enter upon B’s land
· A is given the right to enter upon B’s land and remove something attached to the land
· A is given the right to enforce a restriction on the use of B’s land
· A is given the right to require B to perform some act on B’s land
· A is given the right to require B to pay money for the upkeep of specified facilities
· Easement – irrevocable right to use or control some aspect of another’s property
· Licenses – revocable permission to do something that would otherwise be a trespass
· License coupled with interest cannot be revoked
· Revocable under estoppel
· Real covenants/equitable servitudes – promise to do or not do something on the burdened parcel that applies to successive owners 
· Is vertical privity the only difference from easements?
Easements
· Rule: An easement is a non-possessory rights to do specific things on someone else’s land, irrevocable by the owner, intended to be mostly permanent or at least a specific period.
· Not a grant of full possession of the land, just specific access rights
· An easement is viewed as an interest in land, not simply a contract right
· The easement burdens land that is possessed by another person.
· Step 1: is there an express easement?

· Step 2: if not is there an implied easement?

· By prior use? (requires severance)
· Van Sandt

· Necessity? (requires severance)
· Othen

· Prescription? (can’t be permissive)
· Estoppel? (license + reliance)
· Holbrook

· Step 3: Assuming an easement exists, what is the scope?
· Brown v. Voss
· Scope of easement by estoppel depends on the extent of the reliance.
· Step 4: Was the easement terminated?
· Is there no longer strict necessity so an easement by necessity is eliminated? (prior use too)
· Granted by deed by the owner of burdened land to the easement owner
· Express Easement by Grant:
· Be in writing
· Identify the grantor and grantee
· Contain words manifesting an intention to create an easement
· Describe the affected land, and
· Be signed by the grantor
· Easement by reservation is same
· Terms:
· Affirmative Easement – granted by servient owner, right to do something on land (cross over, put line through, or use another’s land)
· Negative Easement – prevents owner of land from doing something on their land (blocking light, air, water, lateral support etc.)
· Dominant Tenement – land receiving the benefit
· Servient Tenement – land that is burdened/providing the benefit
· Easement in Gross – not intended to be attached to the ownership of particular parcels of land (placing of utility lines or sewer pipers)
· Can have without dominant tenement
· Not directed to benefiting a parcel in land
· Personal to the holder, attached to him, not the land. 
· Benefits holder whether they own any land at all.
· Easements in gross are not transferable. 
· RST: commercial easements in gross are freely transferable, but noncommercial easements in gross are usually not transferable. 
· Appurtenant Easements – intended to “run with land,” so the benefit of any easement will pass onto a future owner of dominant land and the burden will pass onto future owners of servient land
· Intended to run with land
· In writing
· Owner of servient land purchased with notice
· Automatically transferred when the dominant tenement is transferred, while an easement in gross remains with the holder. 
· Intention of the parties determines whether easement is appurtenant or in gross. 
· If not express, courts will determine based on the circumstances surrounding creation of the easement. 
· Any transfer of title to the dominant land also automatically transfers the benefit of the easement, unless there is a contrary agreement. (even if deed does not mention easement)
· Same with transfer of title to the servient estate, but this rule does not apply if the transferee qualifies for protection against an express easement as a BFP or the owner of the dominant land agrees to release the easement.
· Profits – a right to go in and take something off the land
· Distinguish easement in gross with appurtenant easements

· Determine by looking at original intent of landowners

· Did they intend to keep this servitude personal or attached to the land for future owners’ benefit/burden?

· Courts favor appurtenant (more value, lease easements elsewhere) bc they stay with the land

· Types of Easements:

· Express Easements – in writing, to comply with SOF

· Owner usually gets paid, (non-express easement there is usually no payment, problem with making someone pay in that case would be that they might have assumed when they bought the land that they had the easement so they thought they were already paying for it.)
· Implied Easements – arise only when one piece of land is divided into 2 or more plots; inference about the intention of parties. Must be that at some point this was one parcel under one common owner who divided it, and the easement existed at the time it was divided. 
· An easement created by implication arises as an inference of the intentions of the parties to a conveyance of land. The inference is drawn from the circumstances under which the conveyance was made rather than from the language of the conveyance
· Prior Use (Quasi-Easement) – created by courts from imperfect granting deeds that had originally left out the word “easement”

· Severance of title to land held in common ownership
· One parcel derived a benefit from the other before sale

· Use was continuous and apparent

· Continued use of easement is reasonably necessary or convenient to enjoyment of land (easy threshold)
· May be created by either grant or reservation. 

· Ex: A purchases from B a parcel of industrial land that receives power through lines that cross B’s retained adjacent land. The B-A deed does not reference an easement. 

· B conveyed part of his land to A, thus severing title. 

· At the time of conveyance, B’s retained land was already burdened with visible power lines + were used to benefit the portion he transferred to A

· The easement for power lines is reasonably necessary for use of A’s land
· Van Sandt v. Royster (reservation): 1904, Bailey owned land at issue, public sewer then constructed and a private drain was constructed from her residence running across lots 19 and 20 to the public sewer. P acquired lot 19, D acquired lot 20. P discovered his basement flooded with sewage and that the sewer drain ran across his property. D refused to cease draining. P charged with notice of the lateral sewer. 

· Rule (Notice): Prior use must have been known to the parties at the time of the conveyance, or at least have been within the possibility of their knowledge at the time. Notice is required for an easement to be enforceable to a subsequent purchaser.  
· Notice is not a requirement, but this case discusses whether the current owner had notice b/c of a Real Estate issue for whether he could take title of the property w/o the easement applying to him. Van Sandt having notice does not go to the issue of whether an easement was created it only goes to the issue of whether the easement applies to his title as a subsequent owner. Notice is for the original owner.
· An apparent easement existed. An easement need not be visible to be apparent. Appliances connected with and leading to the property were obvious adaptations of the property that led to a sewer. The Plaintiff purchased the property upon careful inspection and knowledge that the property had modern plumbing. Plaintiff was thus charged with notice of the sewer.
· An easement by implication was created. The easement was necessary for the comfortable enjoyment of the grantor’s property (Bailey, the common owner, installed the plumbing for the benefit of all three lots). If the land cannot be used without disproportionate effort and expense an easement may still be implied in favor of the grantor or grantee on the basis of necessity alone. The original purchaser was aware of the sewer and thus there were reasonable expectations concerning the prior existing use.
· Reservation versus Grant

· Reservation – 
· Rule: An implied easement by reservation arises when the original owner reserves the right of easement in the property they sell, as in Van Sandt.
· Othen Rule: In order to find an implied easement, you must look back to the time of the common owner and determine whether the easement was a necessity and not a mere convenience at the time of the severance of the dominant and servient estate. (Othen). 
· Requires reasonable necessity

· Minority: require strict necessity. 

· Court will allow a reservation to be implied, but look in great detail at the circumstances: 
· Terms of conveyance

· Consideration given for it

· Claim was made against a simultaneous conveyee
· Extent to which prior use was known to the parties

· Multiple conveyees

· Whether there were reciprocal benefits

· Grant – owner conveys the right of easement (gives the easement)
· Grants more than what it is in the deed. 
· Must be in writing

· Identify parties

· Words manifesting intention to create easement

· Describe land

· Be signed by the grantor
· Hypo – A owns whole room and sells it to B under a general warranty deed. Years later A says he reserved an easement and can do something across B’s land. Concerns the court more that A later comes and says that he has an easement, not that A’s getting an easement.
· Necessity – only deals with land-locked parcels where one parcel does not have access to public road; no prior use is necessary. 
· Traditional: Requires strict necessity at the time of severance, not just mere convenience.
· Where parcel is landlocked

· Without easement, parcel is still not be reachable. 
· Othen v. Rosier: Land of both parties formerly owned by Hill. Othen’s lot not contiguous to any of the roads so he must cross somebody else’s land to get to highway. When waters threatened to damage the roadway, Rosier caused a levee to be constructed, making it difficult for Othen to use the easement. 

· Fact that owners were maintaining fences was enough to say that it was not adverse.
· Rule: In order to find an implied easement, you must look back to the time of the common owner and determine whether the easement was a necessity and not a mere convenience at the time of the severance of the dominant and servient estate.
· Rule: Before an easement can be held to be granted by implied reservation, it must be shown that:

· there was a unity of ownership of the alleged dominant and servient estates,
· the roadway was a necessity, not a mere convenience, AND

· the necessity existed at the time of the severance of the 2 estates

· Since Hill owned everything, he didn’t need to use the easement. Therefore, the necessity didn’t exist at the time of severance, so Othen loses. 

· Othen v. Rosier: No to easement by prescription. The purported owner of the easement must make use of the easement in a manner adverse to the actual owner of the land. If the owner has knowledge and grants consent (actual or implied) to use the land, no easement by prescription can be created. Here, Othen’s actions did not amount to an easement by prescription because all parties had used the land throughout their occupation of the land. Othen was merely granted a license to use the land, which cannot ripen to an easement by prescription.
· “If land may be used without an easement, but cannot be used without disproportionate effort and expense, an easement may still be implied in favor of either the grantor or grantee on the basis of necessity alone.” (Van Sandt)
· Easements by Estoppel (Exception to Express)
· When an owner gives someone else permission to use her property in a particular way and the licensee invests substantially, and reasonable revocation would be an injustice.

· (1) A license, typically for access purposes (express or implied)

· (2) Reasonable reliance – licensee’s expenditure of substantial money or labor in good faith reliance. 
· (3) Licensor’s knowledge or reasonable expectation that reliance will occur

· Licensor created situation where revocation did not seem likely

· Revocation here could be fraudulent

· Provides permanent easement or one that lasts for whatever time necessary 

· Works with oral easements or written ones that do not satisfy SOF

· How to make:

· Written but does not meet SOF

· Oral and grantee invests reliance

· Intends to make revocable license, but court makes into an easement

· Estoppel: An easement by estoppel (an irrevocable license) terminates when the licensee has reaped the full value of the expenditures made in reliance upon the license.
· Holbrook v. Taylor: Taylors bought property and built upon it. To do so they had been using the road across Holbrook’s property, and they had to make improvements to the road to be able to build their house. They were using the road with the easement and Holbrook then decided he didn’t like it so he blocked the road. 

· Rule: Where the licensee has exercised the privilege given him and erected improvements or made substantial expenditures on the faith or strength of the license, it becomes irrevocable and continues for so long a time as the nature of the license calls for. (Holbrook). 
· Easement by estoppel because they built home on reliance on license 

· Someone granted a license (revocable) and party who has relied on being able to use that license…
· Easement by Prescription
· Use of property of another

· Use is open and notorious

· Use is continuous and uninterrupted for statutory period (tacking possible)
· Land owner knew of use – adverse and under claim of right
· Aware but not giving permission

· Objective Jdx: claimant need only use the land as a reasonable owner would use it, without permission from the servient owner. (subjective intent irrelevant)

· Subjective Jdx: claimant have good faith belief he is entitled to use the land.

· NOTE: not exclusive

· NOTE: narrower scope for prescription

· NOTE: no negative easement by prescription

· Issues with easement by prescription (establishing adversity):

· Often the owner is also using the same road, so it’s shared

· Usually the owner knows that the other person is using the property

· The person with the easement wouldn’t be acting like the true owner in a way that contradicts the actual owner’s right
· Scope of Easements
· Scope may evolve over time as the manner, frequency and intensity of use change. 

· Scope turns on the intent of the original parties. In determining intent, Courts consider:

· Circumstances surrounding the creation of the easement

· Whether the easement is express, implied, or prescriptive, and

· The purpose of the easement. 

· Brown v. Voss: 1952 predecessors in title to parcel A granted to the predecessor owners of parcel B a private road easement across parcel B. Voss acquired parcel A in 1973 and Brown bought parcel B and C from 2 different owners. Previous owner of C was not a party to the easement grant. Brown used easement for both B and C. 

· Rule: The easement to access a certain parcel cannot be extended to another parcel.

· Court agrees with rule that easement doesn’t extend to C, but says there still does not need to be an injunction since no damage has really been done. 
· Terminating Easements
· Necessity – if strict necessity no longer exists, then it terminates.

· Release – normally requires a writing, SOF

· Expiration – end of time period set in original grant or for defeasible easement, terminating event happens

· Merger – servient and dominant tenements come under common ownership
· Estoppel – reliance by servient owner on statements made by the dominant owner

· Also terminates when dominant owner communicates to the servient owner that they no longer are using the easement and the servient owner relies on that to its detriment.

· Person who has a right to an easement says “I don’t use this easement,” and servient owner relies on that to his detriment. 

· Ex: Horace has an easement to use the road on Grace’s property. H tells G that he is not going to use the road anymore so G hires a landscape designer who begins turning the path into a garden. After it is half built, H demands that G reinstate the path for his use. Was the easement terminated?

· Yes, G reasonably relied on H’s statement. 

· Abandonment – usually requires more than mere non-use, need to show through some kind of act that you’re not using something anymore, except in some states with easements by prescription not sued for statutory period.

· Western Land
· Abandonment hingers on easement holder’s intent, not non-use. Abandonment will be found if the holder both:

· Stops using the easement for a long period and

· Takes other actions that clearly manifest intent to relinquish the easement

· Ex: failed to use railroad easement for 26 years and removed the rails, switches and all other railroad equipment from servient land, making it impossible to use.
· Prescription – the servient owner re-adversely gets the easement

· Same elements apply to easement by prescription with one difference, claimant’s use need not be truly exclusive, nor need it interfere with the servient owner’s use of the land. 
· To extinguish an easement by prescription, the servient owner’s conduct must substantially interfere with the holder’s use of the easement. 

· Ex: Servient owner S builds a brick wall across E’s access easement, completely preventing any use of the easement by E. If this blockage continues for the prescriptive period, it will terminate the easement. 

· Can you only terminate another easement by prescription this way, or can you terminate any easements by prescription?

· Condemnation – different levels of government have the power to take property
Real Covenants and Equitable Servitudes: Private Agreements to Limit Land Uses 

· Rule: A real covenant is a promise concerning the use of land that benefits and burdens the original parties to the promise and also their successors and is enforceable in an action for damages. To be enforceable, real covenants (1) must have been in writing, (2) must have been intended to run, (3) the burdened side must have notice, (4) it must touch and concern the land, and (5) there must be horizontal and vertical privity. While for equitable servitudes, they also (1) must be intended to run, (2) require notice, and (3) touch and concern the land. However, for equitable servitudes, writing can be established by common scheme. 
· Step 0: What remedy is being sought?
· (a)
Injunction (Equitable Servitude) 

· (b)
Damages (Real Covenant)
· Step 1: Was the covenant created? Analyze benefit and burden for running (necessary bc not original parties to agreement):
· Writing

· Intent

· The language of the original agreement only talks about the burden running, but from the circumstances, courts can infer that parties intended it to run to the benefit of her parcel. 
· Homeowners were intended beneficiaries because the restrictions were implemented in all agreements as part of the community plan. 
· It’s in the nature of the restriction that they’re trying to create a residential community. (Runyon)

· Who is the intended beneficiary?
· If covenant is stated to be “appurtenant,” “run with the land” or “to heirs and assigns,” then that would be evidence for the covenant to run to successive purchasers. 
· Language describes running with the land. 

· Sanborn: Creating a common scheme in the first place was intent and because the words in other people’s deeds said the covenant was intended to burden future people and it is reciprocal, it is intended to apply to the benefit as well.

· : Not in person’s deed but an equitable servitude is possible because of the restrictions in other deeds as in Sanborn. 
· Notice

· Sanborn – notice rules

· Touch and Concern

· Neponsit – HOA dues touch and concern the land.

· Privity

· Runyon: if covenant was created after transfer of land, that party is not in privity.

· Neponsit: “As agents of the property owners whose property is reciprocally benefitted and burdened by servitudes, HOA have standing to enforce those servitudes.” HOA can step in for VP.

· There is HP because the covenant was created in connection with the conveyance of property interest. 
· Step 2: Is it enforceable?

· Changed conditions – Western Land (abandonment)

· Covenants are still enforceable if the purpose has not been thwarted and the covenants are still of real and substantial value to the homeowners. 

· If HOA/CIC, use Nahrstedt to see if restriction is enforceable – does it violate public policy to enforce this agreement?
· If ES applies, could it be successfully challenged as unreasonable as attempted in Nahrstedt?
· Defense if in CIC (Nahrstedt): Nahrstedt tells us restrictions have a presumption of validity and have required of challengers that they demonstrate the restriction’s unreasonableness by the deferential standard applicable to equitable servitudes. To determine unreasonableness, courts will look at whether it is completely arbitrary, violates public policy/constitutional rights, or the restriction’s burden completely outweighs its benefit. Courts look at the rule’s effect on the entire community, not just the individual. 
· No individualized consideration, the court considers the restriction in regards to the entire community. 

· If unconstitutional, court cannot enforce it (Shelley)
· Step 3: Was it terminated?
· On exam: The elements of real covenants apply same as above, except touch and concern. 
· If requirements for a RC are met, the lesser requires for an ES are also met. 
· Equitable servitude because damages were often inadequate as a remedy for RCs. 
· If you are a lessee/renter, you can only enforce ES bc no strict VP.
· If you cannot make an argument for horizontal or vertical privity, then go to equitable servitude.
· Rule (AP): Adverse possession breaks the chain of title. Real covenants are destroyed by adverse possession bc the adverse possessor does not come into the same estate as the original promisors, but their own, new estate.
· AP cant get the benefit, but they can be on the burden side.
· Unclean Hands Rule: A P who seeks equitable relief may be denied such relief when he himself has engaged in the same conduct of which he is complaining, in this circumstance breached the same servitude or a closely related on.
· Evaluating Covenants and Equitable Servitudes
· First ask: remedy being sought?

· Injunction – equitable servitude

· Damages – real covenant – more required to prove here bc damages could exceed the entire value of the property

· Second ask: need to analyze benefit, burden, both? – for running

· Making the promise (contract) stick to the land so that future purchasers are bound by it too

· If one of the original parties is involved, don’t have to worry about running

· Neponsit’s rule (homeowners fee is enforceable) allows the common interest community – shapes land use, allows form of ownership to expand.
· Negative Easements Limited
· Common law list closed in England, 4 only:

· Blocking windows

· Interfering with air flow to land via a defined channel

· Removing building support

· Interfering with flow of an artificial stream

· US mostly follows English model, though occasionally allows additional ones, e.g., view, solar

· Similar to RCs bc it restricts the use of property by another. 

· Potential Requirements
· Creation: Writing
· Real covenants require a writing

· Equitable servitudes will sometimes be inferred from a common scheme
· Common Scheme: where a developer manifests a “common plan” to impose uniform restrictions on a subdivision, most courts will find implied ES even without a writing.

· Exception to writing, but can show inquiry notice and intent through the reciprocal benefit/burden aspect. 

· Allow an ES to be implied in equity. Every lot is both burdened and benefited.

· One key factor to prove existence of a common plan is % of deeds that contain the restriction. Others are oral representations to buyers, statements in ads, etc.
· CA refuse to imply equitable servitudes from a common plan bc it violates SOF.
· For running:
· Intent

· Ideally, must be express in language
· Were they intending that anyone who buys this parcel of land will be burdened by it, and for the other will they be benefiting from it

· Typically found in words such as “assigns,” “heirs” or “successors.”

· If it is ambiguous, can look to circumstances – Intent to bind successors may be inferred from the nature of the restriction (including common scheme), the situation of the parties, and the other circumstances surrounding the covenant, even if the covenant contains no express language. 

· ES: Where the owner of 2 or more related lots conveys one with restrictions for the benefit of the retained lot(s), the restrictions are deemed to apply also to the retained lot(s). It is seen as a reciprocal restriction/bounces back.

· Can find intent to run from language of other deeds in common scheme. 

· Benefit: The language of the original agreement only talks about the burden running, but from the circumstances, court can infer that parties intended it to run to the benefit of the parcel. (Runyon)
· It’s in the nature of the restriction that they’re trying to create a residential community. 

· Notice

· Will the person who’s buying the land be notified of the burden?

· One acquiring an interest by gift is not a BFP.

· HAVE TO HAVE NOTICE WHEN YOU BUY PROPERTY (Van Sandt)
· Inquiry notice from common scheme (Sanborn)

· Constructive: if looked at other deeds, would have seen it. 

· Probably fails if restriction could not be discovered from visual inspection. 

· NOTE: If BFP look at recording statutes. 

· Touch and Concern

· The promise has something to do with/relate to the land, not just a random promise

· Burdens what you can do on the land. 

· Negative covenants (restrictions) usually satisfy

· Affirmative covenants are more complex. The traditional view is that covenants to pay money do not touch and concern. 

· Modern courts relax and there is a trend toward holding that monetary payments related to the land do touch and concern (paying HOA dues). Neponsit
· Covenants in gross are rarely upheld bc they generally fail to touch and concern the land.

· Ex: P purchases from D and deed contains covenant that gives D right to build or construct the original dwelling on the land. P sued to quiet title, arguing the restriction was not an enforceable covenant. Court agreed bc it did not touch and concern any property retained by the D, but gave D a mere commercial advantage in the operation of his business.

· Hypo: A promises her neighbor that she will always read a book every night, and they put it in writing and her neighbor pays her. Does that touch and concern the land?

· No bc you can read it anywhere, it doesn’t need to be on that land. No reason it would go on after A, it’s personal to A.

· Hypo: A makes agreement that she’s only going to build residential units on her property. Affects the value of her land and nearby residents as landowners. 

· Vertical Privity
· Requires a showing of succession in interest between the original covenanting parties and the current owners of the dominant and servient estates.
· Full vertical privity: the successor gets the exact same estate. (A has fee simple and sells estate to B, B gets fee simple estate.)

· Limited vertical privity: e.g. fee simple absolute property leased out. Lessee has some privity but not full privity

· AP cuts off vertical privity. 

· HOAs can step in for VP and HP (Neponsit)

· Horizontal Privity

· Agreement between the original parties, (concerns the initial parties to the agreement)

· When the promise was first made, even if both properties have passed on to others

· Majority: to have horizontal privity, have to have a conveyance of an interest in land, need a conveyance attached to the promise.
· The transfer of interest needs to contain the covenant to have HP.


· Traditional Approach to “Running”
· Burden side – party against whom covenant or equitable servitude is being enforced

· At law (real covenant): intent, notice, touch and concern, strict vertical privity, horizontal privity

· At equity (equitable servitude): intent, notice, touch and concern

· Benefit side – party claiming he can enforce covenant

· At law (real covenant): intent, touch and concern, minimal vertical privity

· At equity (equitable servitude): intent, touch and concern 

· NOTE: much easier to meet the requirements for a burden and benefit to run an equitable servitude

· Strict vertical privity – have to succeed to the same estate

· Minimal vertical privity – transferring less (fee simple but succeeding a life estate)
Burden Side 
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· Variations on “Running”
· Burden Side

· At law (real covenant): writing, intent, notice, touch and concern, strict vertical privity, horizontal privity

· At equity (equitable servitude): writing (or common scheme), intent, notice (common scheme), touch and concern

· Benefit Side

· At law (real covenant): writing, intent, touch and concern, minimal vertical privity

· At equity (equitable servitude): writing (or common scheme), intent, touch and concern, minimal vertical privity (minority jdxs – Neponsit)
· Runyon v. Paley (RC): Gaskins conveyed some of her land to Runyon and the next day conveyed a remainder to Brughs with a restriction that the land shall be used for residential purposes only until adjacent or nearby properties are turned to commercial use. Paley gets property from Brughs and began constructing condos there. 
· These restrictions touch and concern the land bc they affect its economic value

· There’s horizontal privity bc at the time she conveyed to Brugh, the promise was attached to it.
· There is vertical privity from Brugh to Paley, but not Runyon bc they received land before restrictive covenant was made between Gaskins and Brugh.
· Intent – the language of the original agreement only talks about the burden running, but from the circumstances, court can infer that parties intended it to run to the benefit of her parcel – it’s in the nature of the restriction that they’re trying to create a residential community. 

· If there was a common scheme, it doesn’t seem to have been created with them being included

· Ruling: Runyons acquired land before creation of the covenant, therefore there is no vertical privity of estate between them and the covenantee. Bc the Runyons were not parties to the covenant and are not in privity with the original parties, they may not enforce the covenant. 
· Neponsit v. Emigrant Industrial Savings Bank (RC): Tract developed strictly for residential community, and Neponsit conveyed lots in the tract to purchasers. Conveyed lot now owned by D, which contained covenant that they will be subject to an annual charge to property owners’ association to maintain land. 

· If you purchase property in connection with this covenant, that creates horizontal privity. 

· Has to be a transfer of land in connection with a promise (horizontal privity). 

· Common to establish it as well with Landlord-Tenant

· Rule: HOAs can step into the shoes of the landowners for the purposes of vertical and horizontal privity.
· Does a covenant to pay money (an affirmative covenant) touch and concern that land?

· Yes bc they’re using the money to keep up the common areas of this community, which affects the values of yours and other people’s properties

· Rule: This type of charge does touch and concern the land. A covenant which runs with the land must affect the legal relations of the parties, and going with intent, it seems that it was intended to touch and concern the land, even though it was a charge. 

· Sticks with the land, so parties that weren’t original covenanting parties are still burdened or benefited by the covenant. 

· The covenant in this case may properly be said to touch and concern the land and its burden should run with the land since it created an easement or right of common enjoyment not just with defendant’s property, but all other property owners who would stand benefited by the maintenance of the roads and public places.
· Communal Easement
· Negative Easement: entitles the holder to prevent the owner of the servient land from doing a particular act on that land, much like a veto power.
· Sanborn v. McLean (ES): Common Scheme. D started a gas filling station at the rear end of his lot. P owns adjoining land, and both P and D trace title to proprietors of subdivision. P claims gas station is in violation of the general plan fixed for use of all lots on the street for residence purposes only, and that D’s lot is subject to a reciprocal negative easement barring a use so detrimental to the enjoyment and value of its neighbors. 
· Rule: When you have a common owner and they have a common scheme/plan and they sell some parcels w/ restrictions that restriction bounces back to their own parcel as well and can be enforced as an equitable servitude. (Cannot be damages) 
· Reciprocal negative easement (implied ES) – if the owner of 2 or more lots sells one with restrictions of benefit to the land retained, the servitude becomes mutual and during the period of restrain, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold. 

· It is not personal to owners but operative upon use of the land by any owner having actual or constructive notice thereof. This notice puts a higher burden on the purchaser.

· Actual notice – they receive the deed that explicitly states restriction

· Constructive notice – should have known

· Ds were bound by constructive notice under recording acts. 
· Inquiry notice – harder to have known than constructive, would have had to have done work to find out.

· D had notice from the surround residences and general plan/common scheme of the area. Thus, he was put to inquiry  and had he inquired would have found of record the reason for conformation. 

· Originates for mutual benefit and must start with a common owner.

· “If the owner of two or more lots… sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold.”

· “It runs with the land sold by virtue of express fastening and abides with the land retained until loosened by expiration of its period of service or by events working its destruction.”

· Reciprocal negative easements are never retroactive, must start with a common owner. 

· They arise out of a benefit accorded land retained, by restrictions upon neighboring land sold by a common owner. 
· When a common owner passes a restriction on the surrounding lots, they’re making a common scheme about this area that comes back and hits this lot. 

· Always need a common scheme for this Sanborn situation where there is no writing in the direct chain of title, but there is a common scheme.

· When the owners sold parcels, they put restrictions, but there was no promise about their parcels, but what created the promise that applied to their property was imposing this restriction on common schemes.
· Still need to have an original common owner which is creating this common scheme – arises mostly in the cases of subdivisions

· CA doesn’t recognize common scheme, needs to be in writing

· Policy: do not want to let this one thing ruin the scheme, create a lot of future conflict if the court doesn’t rule this way – so make limited exemption here to the writing requirement

· Can only be enforced through equitable servitude

· Terminating Covenants
· Merger – have parcels merge which originally benefitted and burdened each other

· Release – buy someone out of their covenant or person decides to release you

· Acquiescence – consent to a breach of covenant

· Abandonment – restrictions are completely disregarded

· Equitable bases:

· Unclean Hands – party making the claim can’t fairly claim it bc of actions they’ve taken
· Laches (bars enforcement only) – waited too long, more equitable

· Estoppel – can be estopped from raising a claim

· Eminent domain – government takes property and pays compensation

· Changed Conditions
· Inapplicable to easements

· There has been such a radical change in conditions that perpetuation of servitude would be of no substantial benefit to the dominant estate

· Restatement is more lenient on affirmative covenants, particularly in areas of paying for services or facilities

· Conflicting property theories – enforcement of promises, efficiency, fairness

· Western Land v. Truskolaski: Appellant subdivided development and at that time subjected lots to covenants restricting them to single family dwellings.

· Rule: In order for there to be a covenant terminated by abandonment, the changes must be so general as to frustrate the original purpose of the agreement. Covenants are still enforceable if they are of real and substantial value to the parties. 
· NOTE: does not matter that the property is worth a lot more as a commercial entity
· Covenants are still enforceable if the purpose has not been thwarted and the covenants are still of real and substantial value to the homeowners. The covenant still retains a substantial benefit to the community. 
· “[T]he changes that have occurred since 1941 are not so great as to make it inequitable or oppressive to restrict the property to single family residential use.”

· P “failed too show that the area is now unsuitable for residential purposes. Even though nearby avenues may become heavily traveled thoroughfares, restrictive covenants are still enforceable if the single family residential character of the neighborhood has not been adversely affected, and the purpose of the restrictions has not been thwarted.”

· “Even if the alleged occurrences and irregularities could be construed to be violations of the restrictive covenants they were too distant and sporadic to constitute general consent by the property owners in the subdivision and they were not sufficient to constitute an abandonment or waiver. In order for community violations to constitute an abandonment, they must be so general as to frustrate the original purpose of the agreement.” 
· Rick v. West: P sold D a half-acre lot of his 62 acre land with a covenant restricting the land to single-family dwellings. P later wanted to sell the land to an industrialist, but D wouldn’t release the covenant in her favor and the sale fell through.
· Rule: Restrictive covenants in respect of land will be enforced by preventive remedies while the violation is still in prospect, unless the attitude of the complaining owner in standing on his covenant is unconscionable or oppressive. 

· Not a question of balancing the equities of the development with D’s property, or the fact that D alone has refused to release the covenant.

· No balancing of equities, won’t substitute money damages for injunctive relief. 
· Strict rule, no balancing of the equities

· Zoning (public action) does not trump private agreement 
· Some states have changed by statute

· Common Interest Communities
· HOAs, condos, cooperatives (less common, mostly in NY)

· Nahrstedt v. Lakeside Village Condominium Association, Inc. (ES): D is a large condo development subject to pet restriction. P purchased a condo and moved in with her 3 indoor cats who P claimed would not bother anyone. D demanded removal of cats and fined P.

· Rule: Restrictions have a presumption of validity and have required of challengers that they demonstrate the restriction’s unreasonableness by the deferential standard applicable to equitable servitudes.

· The restriction must be uniformly enforced in the condo development to which it was intended to apply unless P can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restriction that it should be enforced against any owner. 

· Equity will not enforce any restrictive covenant that violates public policy, or where the burden substantially outweighs the benefit to the community.

· Policy:
· Courts want stability and uniformity

· Court does not want to be second guessing the standards of HOAs

· Financial burden on the other homeowners bc the association would have to up the fees bc they’re paying a lot more legal fees

· People who relied on these restrictions when they purchased the covenants (i.e. allergic)
· Common Interest Communities: CIC

· Most have a homeowner’s association in which all homeowners are automatically members

· Most states have statutes requiring a declaration of rules governing the community 

· Disclosed at purchase

· Servitudes are set forth in the declaration 

· The homeowner’s association enforces the declaration

· The association is governed by a board of elected members – may adopt new regulations to benefit the community

· All owners must contribute to support the common property or other facilities even if you do not use those facilities yourself

· All owners become members even if they do not agree to join

· Most rules about servitudes apply

20. Transfers of Real Property
Real Estate Transactions

· Distinct Time Periods in a Real Estate Contract
· Preparation
· Contract for sale
· Creates an executory period once signed (you can renegotiate price in between contract of sale and closing date)
· Signing the contract does not complete the transactions
· For disclosures, financing, inspections, title search, etc.
· Downpayment/earnest money required
· Contingent contract
· Limited bases for backing out
· Closing
· Transfer of title
· This means there are different bases for suit in the different time periods.
· Statute of Frauds
· To satisfy the SOF a memorandum of sale must, at a minimum be signed by the party to be bound, describe the real estate, and state the price (or a specific way to calculate price)
· Marketable Title
· A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value.
· If seller cannot convey a marketable title, buyer is entitled to rescind the K.
· Lohmeyer v. Bower: Buyer enters K to purchase property and agrees to accept the property subject to covenants, easements, etc. Finds out after signing the K about the covenants and zoning ordinances which the structure on the property violates. Court says that buyer accepted the general rule that covenants generally make a title unmarketable and that generally a zoning ordinance does not make a title unmarketable, but that the violation of both does make the title unmarketable and thus are grounds for rescission of the contract. Court ruled a violation of zoning ordinance and violation of covenant it was subject to, made title unmarketable bc they would all subject a prospective buyer to litigation which a reasonably intelligent person would not want. But a zoning ordinance would not subject that buyer to litigation.
· Violation of covenants and zoning ordinances makes a title unmarketable (if not waived)
· A covenant generally is an encumbrance which makes a title unmarketable (if not waived)
· Zoning ordinances do not make title unmarketable
· An encumbrance which makes title unmarketable must be “substantial,” something which would raise reasonable doubt that tittle is not secure, that it could lead to litigation 
· If it had not had “subject to all restrictions and easements of record”, it would have messed Lohmeyer up, title can be unmarketable bc it can be subjected to litigation. 
· Existence of zoning does not make title unmarketable, but a violated zoning ordinance could.
· Is this title messed up enough that Lohmeyer can back out of the deal?
· Physical Defect Disclosure
· Some States, such as NY, have a policy of caveat emptor, the buyer must discover defects under reasonable inspection. Seller has new duty to disclose. 
· Other states, such as CA, require a seller to disclose all defects known
· Stambovsky v. Ackley (Exception to Caveat Emptor): During the executory period for a K for a sale of a house, buyer learns that the house is haunted which is a fact not disclosed by the seller. Buyer wants to rescind and successfully argues the seller is estopped from asserting the house is not haunted because she has made affirmative representations to the public that it was haunted. This case is in NY which follows caveat emptor, but court creates an exception and allows the buyer to rescind. 
· Rule: Where a (1) seller creates a condition that materially impairs the value of the K and (2) is within the knowledge of the seller or unlikely to be found by a prudent buyer, failure to disclose that condition creates a basis for rescission. 
· Duty to disclose caveat emptor when:
· Condition created by the seller
· Materially impairs the value of the contract
· Is uniquely within the seller’s knowledge
· The condition is unlikely to be discovered by a prudent purchaser exercising due care. 
· Johnson v. Davis (seller duty to disclose when there is a material problem): Another problem of disclosure during the executory period. Buyer asks whether there are any problems with the roof. Seller says no. Buyer finds roof leaking and house flooded after rain. Buyer seeks to rescind K. Court says this is an affirmative misrepresentation which would be grounds for rescission, but tacks on an exception to caveat emptor. 
· Rule: Sellers have a duty to disclose to prospective buyers and not affirmatively misrepresent material facts affecting the value of property when those facts are not known or readily observable to a buyer. 
· Duty to disclose despite caveat emptor when:
· Seller knows of facts materially affecting value
· Which are not readily observable
· Are not known to the buyer
· Showing as a policy reason why some states want to move beyond caveat emptor. 
· But cannot mislead someone even in caveat emptor jdx.
· Closing/Post-Closing
· Assuming everything works out according to conditions in sale contract, parties “close” the deal by which the K merges with the deed at closing and suits on deed warranties come into play after closing.
· Deed Warranties
· General Warranty – warrants title against all defects in title, whether they arose before or after grantor took title.
· Ensures the property is good presently and ensures buyer will have no title problems or claims of title in the future.
· General Warranty deeds contain 6 express warranties. 
· A covenant of seisin – The grantor warrants that he owns the estate that he purports to convey.
· A covenant of right to convey – The grantor warrants that he has the right to convey the property. In most instances this covenant serves the same purpose as the covenant of seisin, but it is possible for a person who has seisin not to have the right to convey (e.g. a trustee may have legal title but be forbidden by the trust instrument to convey it.)
· A covenant against encumbrances – The grantor warrants that there are no encumbrances on the property. Encumbrances include, among other items, mortgages, liens, easements, and covenants. 
· First 3 are at moment of transfer of deed (ensuring title)
· Whether you sue under first 3 or second 3 depends on if still within SOL.
· A covenant of general warranty – The grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.
· A covenant of quiet enjoyment – The grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title. This covenant is, for all practical purposes, identical with the covenant of general warranty and is often omitted from general warranty deeds.
· Rule: 3rd party with superseding title must intervene with P’s use of land so as to constructively evict P. (Brown)
· Can raise once interference with land begins. 
· Rule: Constructive eviction occurs when an act or omission of a landlord renders the property substantially unsuitable for the purpose for which they are leased, or which materially interferes with the beneficial enjoyment of the premises.
· Does purpose include living in a place with specific restrictions?
· 3rd party acts likely not chargeable to LL. 
· Must leave within a reasonable time to claim constructive eviction.
· A covenant of further assurances – The grantor promises that he will execute any other documents required to perfect the title conveyed.
· Last 3 are thing you can sue the seller after closing for (future tense)
· Seller is going to defend you against legitimate lawsuits (pay attorney fees)
· And in the future if buyer needs more documents, seller will provide them. 
· Special Warranty – warrants only against the grantor’s own acts, not the acts of others. 
· Contains same 6 warranties as generally warranty deeds but only against the grantor’s own action, not the actions of others. 
· Applies only to defects caused by the acts or omissions of the grantor. 
· Affords no protection against the acts or omissions of 3rd parties. 
· Quitclaim (least protective) – no warranties, conveys whatever title grantor has, if any. 
· No guaranties of title
· Don’t know if there are problems, but you can take whatever is in my bundle of sticks.
· Brown v. Lober: P received general warranty deed along with purchase of land and 2/3 of its mineral rights. P tried to sell but didn’t have all the mineral rights so sued D. 
· This would have been covenant of Seisin but SOL ran, so P sued for violation of future covenant of quiet enjoyment. 
· Court ruled that P could not sue D for Quiet Enjoyment bc it requires a 3rd party with superseding title to intervene with P’s use of the land as to constructively evict P. But P never uses underground so there is no constructive eviction.
· Court said they were not disturbed yet bc no one came in and claimed and tried to exercise their right with a superior title. 
· The court focused on the premise that even if an individual is aware that there is a person holding paramount title to his own, that person must actively interfere with their right to possession before the covenant of quiet enjoyment can be breached. The Plaintiffs in this case have been in no way hindered as of yet in their enjoyment of their land. They merely were put on notice that there existed another individual with rights in their property.
· Courts get mad when you do not do a title search when you are supposed to.
· A deed is valid when
· Writing
· Signed by the grantor
· Identify the grantor and grantee
· Contain words of conveyance, and
· Describe the property
· Forged deeds are invalid
· Deed is valid between original owner and subsequent owner once delivered
· It is not overridden on a recording statute as stated below
· Issues arising after closing
· Sales K “merges” with the deed, suits are on deed warranties NOT the K (unless K explicitly states that certain provisions survive closing) 
· Recording Systems
· In the US, deeds, mortgages, leases, options to sell, lis pendens (notice of pending actions), wills, judgments, liens, judgments affecting title all get recorded, usually by a county office, so that buyers, sellers, and others can see who has claims to titles and other issues with titles.
· Applies not just to ownership, but also covenants, mortgages, liens and easements. 
· What happens when there are conflicting claims to title?
· Common Law (and default): first in time, first in right
· BFPs are an exception to this general rule
· Recording Statutes
· General rule is that first in time prevails, but there is a BFP exception.
· States have statutes to protect bona fide purchasers (not adverse possessors, those who receive by gift – in these situations, defaults to common law rule). Bona fide purchasers must meet 3 requirements:
· Subsequent purchaser
· Pay value (does not protect donees and adverse possessors)
· The person must make an economic investment in good faith reliance on the state of record title, excludes gifts. 
· Meets notice and/or recording requirements (three broad approaches)
· Three approaches to last prong:
· Notice Statutes: Subsequent BFP prevails if she had no notice.
· Recording creates notice, so these statutes are incentives for initial purchaser to record.
· What counts as notice?
· Actual notice – personal awareness of conflicting interest in property.
· Inquiry notice – Notice based on facts that would cause a reasonable person to inquire into possible existence of an interest in real property. 
· Purchaser fails to investigate suspicious circumstances.
· Record (constructive) notice – if someone recorded before you, it is notice.
· Notice of any prior interest would have been revealed by an appropriate search of the public records affecting title.
· Race-Notice Statutes: Subsequent purchaser prevails if she had no notice and she records first.
· Race Statutes: Notice irrelevant – issue is first purchaser for value to record.
· First person to record the deed prevails.
· Shelter Rule: A grantee from a BFP is protected as a BFP, even though the grantee would not otherwise qualify for this status. BFP transfers protected status to later grantees.
· The subsequent purchaser of a deed after a transfer of title to an individual that prevails on any of the statutes are treated as though they are the subsequent purchaser who prevailed. The law protects these purchasers as though they are under the wing of those that have prevailed in recording statutes. 
· Ex: O conveys fee simple absolute to A, and later conveys the same estate to B, a BFP who records first. In all jdxs, B owns land. 10 years later B lists land for sale, A stands outside waving banner that reads he obtained title first. Prospective buyer C sees A’s banner and obtains actual notice of A’s prior interest.
· In a notice or race-notice jdx, C and other potential buyers who see A’s banner cannot qualify for BFP status on their own. A’s conduct might well prevent B from selling unless B can pass his protected status to buyer, which the shelter rule allows.
· Harper v. Paradise: In 1922, Susan Harper granted to her daughter-in-law, Maude Harper, a life estate in a farm, with the remainder to go to Maude’s children upon Maude’s death. (The deed conveying this interest was misplaced, and was not found again until 1957, at which point it was recorded.) Susan died sometime between 1925 and 1927. In 1928, Susan’s legal heirs executed a document which both acknowledged that the deed from Susan to Maude had been misplaced and conveyed to Maude their interest in the property. This conveyance was recorded in 1928. Maude then used the property to secure a loan from Ella Thornton. When Maude defaulted on that loan, Thornton foreclosed on the property and received a sheriff’s deed executed and recorded in 1936. Title to the property continued to pass until it reached Lincoln and William Paradise in 1955. Maude died in 1972. Maude’s children (the remaindermen from the 1922 conveyance) and the Paradises both claimed rights to the farm. The trial court granted a directed verdict to the Paradises, and denied a directed verdict to the Harper children. The Harper children appealed.
· H conveyed a deed to M's children for her land. Deed was never recorded till H died. P, M's child, found deed and recorded it. But M thought the deed was lost and lost the land in a loan to D. P says D does not have valid title b/c P has full title. Court ruled that OG deed mentioned the deed P recorded way later, so when D traced back D he should have had inquiry notice.
· Court ruled Ds were on constructive notice that another missing deed existed and had a duty to inquire of the interests in the missing deed.
· Rule: A deed in the chain of title, discovered by an investigator, is constructive notice of all other deeds, which were referred to in the deed discovered.
· The deed from which D’s interest originated mentioned there had been a lost deed, thus they were under a duty to inquire as the lost deed. 
Access to Housing
· Discriminatory Covenants
· Shelley v. Kraemer: In 1948, SCOTUS held private agreements with restrictive covenants based on race cannot be enforced by a court. Private covenants are not under Constitutional Protection, but if a state or gov uses resources to enforce, then it is unconstitutional. 
· Restrictive covenants based on race are not enforceable. They are not unconstitutional themselves because they are private agreements and the Constitution generally protects against state action only. But they cannot be enforced by a court because that is a state action, and would therefore be unconstitutional.
· “But for the active intervention of the state courts … petitioners would have been free to occupy the properties in question without restraint.”
· Judicial enforcement of any land use promise is considered “state action,” and limited by the Constitution. 
· Other possible issues (not discussed by the court):
· Invalid covenant because it doesn't touch and concern the land

· Was it intended to run with the land?

· If tried after Nahrstedt - unreasonable? Violation of public policy?
· 14th amendment creates no shield against private conduct, however discriminatory or wrongful.

· Restrictive agreements alone cannot violate any rights guaranteed by this^

· It is clear the primary concern of framers was the establishment of equality in the enjoyment of basic civil and political rights and the reservation of those rights from discriminatory action on the part of the States based on considerations of race and color

· FHA makes it unlawful to refuse to sell/rent a dwelling (not all property) to any person bc of race, color, religion, national origin, sex, if the person has children or is handicapped.
· LGBTQ not protected, nor are the elderly.
· Exemptions:
· Private clubs and dwellings for religious organizations
· Single family dwellings: when a person is selling or leasing a single family house if he or she
· Owns no more than 3 single family homes
· Doesn’t use a broke
· Doesn’t advertise in a way that indicates intent to discriminate.
· Avenue 6e v. City of Yuma: P are real estate developers that have a history of developing neighborhoods with affordable housing project where a majority of homes were sold to Hispanics. P asked city to rezone development bc required sq. ft under zoning was for larger homes but this was 2008 so bc of recession, developer thought it would be better to have more homes at a small price if they could rezone to smaller lot size. The zoning commission held a public hearing on the request where neighbors came in and argued the proposal would create a “lost cost, high crime neighborhood.” And that most of the developer’s locations were 77% Hispanic and they “left juveniles unattended.” The Commission approved the rezoning request, but then the City Council denied the rezoning request, the first denial out of 76 in 3 years.
· Disparate Treatment: Court agreed that a SJ inappropriate bc a reasonable jury could find disparate treatment that City capitulated to the neighbor’s state
· Court says use of Code Words can show discriminatory intent and since City was aware of these neighbor’s concerns when it took the unusual step of acceding to the opposition and overruling the recommendations of its own zoning commission here was plausible circumstantial evidence there was a DT.
· Disparate Impact Claim: City argues no DI bc there was other available housing in the city. They cite Hallmark (but lots of problems with that case). Also court says Hallmark would threaten purpose of FHA bc basically argues for separate but equal. Need to take more into account with wanting to live in a place rather than just price people want to live in area for schools, proximity to work, etc. 
· Just like how in Yuma, you can’t just say somebody can go live somewhere else when you take their property (connection to takings). 
· When it comes to eminent domain (Kelo dissent: disproportionately affects transferring property from poor to rich), can have a disparate impact when it comes to FHA.
· If they take away property, you can get just compensation. But what if there are nonmonetary reasons to live there. 
· What is just compensation?
Fair Housing Act

· Constrains discrimination in residential selling/renting/posting/advertising.

· Makes it illegal to deny/discriminate in selling/renting a dwelling or advertisement due to race, color, religion, sex, familial status, or national origin. 

· Proof of discriminatory impact or disparate treatment is sufficient to support a prima facie case under FHA

· Once a P establishes either, “the D must then justify the action as one taken in pursuit of a bona fide, compelling gov purpose, with no less discriminatory alternative available to achieve the goal or in the case of private Ds, one taken pursuant to a rational and necessary business purpose.”
· Portions of FHA do not prohibit discrimination in the financing of housing and in the provision of brokerage services. 

· Handicap: must have reasonable accommodations. 

i)
Rule: Made it unlawful to refuse to sell/rent a dwelling (not all property) to any person b/c of race, color, religion, national origin, sex, persons w/ children, and handicapped people. 

(1)
Advertising: In addition to prohibiting discrimination in renting/selling, the act prohibits advertising or making any public statement that indicates any discriminatory preference

(2)
Exemptions: FHA provides that private clubs, dwellings for religious organizations, and certain specified persons are exempt from the act.

(a)
Single-Family dwellings: A person leasing/selling a dwelling she owns is exempt if she:
 (i) doesn’t own more than 3 dwellings, 
(ii) doesn’t use a real estate broker or salesman, and 
(iii) doesn’t advertise in a manner that indicates her intent to discriminate
(b)
Small owner-occupied multiple unit—a person is exempt if she is offering to lease a room or an apartment in which she lives and doesn’t advertise in a discriminatory manner
· Someone claiming discrimination has 2 avenues for proving a violation of the FHA

· Show disparate treatment, which can be done with testimony or written records showing the landlord, seller, real estate agent, or government agency intended to discriminate against them. 

· When there is no direct evidence to demonstrate an intent to discriminate, a plaintiff can still show it through circumstantial evidence. 
1866 Civil Rights Act

· Bars racial discrimination, private and public, in the sale or rental of property. (only deals with race)

· Narrower than FHA bc it reaches only racial discrimination, does not deal with discrimination in the provision of services and facilities, and does not prohibit discriminatory ads
· Does not cover advertising
· However, it is broader in that it is not limited to dwellings and contains none of the FHA exemptions
· It covers all types of property and has no exemptions. 

· Jones v. Alfred H Mayer Co: SCOTUS held that the 1866 Civil Rights Act bars private (no longer only just public entities), from racial discriminating in the sale or rental of property
Fair Housing Council v. Roommate.com 

· Not unlawful to discriminate in selecting a roommate. 
· FHA does not apply to the sharing of living units. 
· Dwelling is something to be occupied by a family
· Discrimination within the dwelling is not covered by the FHA, limited to the front door.
· Holding the FHA applies inside home would allow gov to restrict ability to choose roommates compatible with lifestyles. Serious invasion of privacy, autonomy and security. 
Texas Dept. of Housing v. Inclusive Comm. 

· Policy or pattern of conduct that has a disproportionate person in the protected category.

· If discriminatory intent cannot be proven, a P can support a claim by showing a discriminatory effect.

· Burden then shifts to D to prove a legitimate, nondiscriminatory reason for the conduct (reasonable business purpose).

· If a reason is shown, the burden shifts back to the P to prove the explanation is a pretext for discrimination.

· FHA covers disparate impact – you can bring a claim for DI. (adversely affects one group of people more than another) 
· DI claims are cognizable under the FHA considering its results oriented language. 

· DI claims are consistent with FHA’s purpose of preventing discriminatory housing practices bc it allows Ps to counteract unconscious prejudices and disguised discrimination that may be harder to uncover than disparate treatment. 

· However, a case for DI liability must meet a robust causality requirement, as evidence of racial disparity on its own is not sufficient. 

· P must establish D had a discriminatory intent or motive. Must prove challenged practice caused or predictably will cause a discriminatory effect. 
· However, disparate impact liability must be limited so employers and other regulated entities are able to make the practical business choices and profit related decisions that sustain a vibrant and dynamic free enterprise system. Thus, a court must determine that a plaintiff has shown that there is "an available alternative practice that has less disparate impact and serves the entity's legitimate needs."

· Disparate treatment focuses on how an individual is treated. (not from case)
· Concentrating the tax credit on low income housing is perpetuating segregation

· The outcome may be discriminatory, even if the intent is not.

· The rule says the P has to make out a prima facie case, they need to show that there is DI affecting one of the protected categories. Once they show that, then D is able to show legitimate basis that has nothing to do with the protected category.
· Policy: Impact can target those that disguise their discrimination. Even if they don’t intend it, it can still result in discrimination and that should be regulated. Disparate-impact claims are effective tools against barriers to equal housing 
· Burden of proof is on plaintiff to show there was a discriminatory effect, then defendant has to show there was a legitimate purpose for business. 

· Dissent (Thomas): Racial imbalance alone is not sufficient to prove unlawful conduct and should not be punished as such.

· Dissent (Alito): FHA does not encompass DI liability. Statutory language focuses on intentional discrimination rather than racial disparity. 
