I. FUNDAMENTAL CONCEPTS
A. “First” in Time: Property Acquisition by Discovery/Conquest, Capture, Creation
· Intro: Fundamental Concepts
· Property is a set of rules that gives people rights among other people as regards to things. 
· Bundle of sticks metaphor: ownership is a number of different rights. 
·  Ex: Right to possess  object, right to use it, right to transfer it, etc. 
· General Definitions
· Real Property: land and any structures built upon it. 
· Personal Property: all other kinds of property 
· Possession: Dominion and control 
· Right to ownership based on mere possession of the article: 
· wild animals, finding lost articles, adverse possession. 
· Title: ownership, more or less
· Discovery/Conquest: Property & Power
· Acquisition by Discovery: entails the “sighting or ‘finding’ of hitherto unknown or uncharted territory; it is frequently accompanied by a landing and the symbolic taking of possession 
· acts that give rise to an inchoate title that must subsequently be perfected, within a reasonable time, by settling in and making an effective occupation.
· Being first establishes ownership but can be contested
· Acquisition by Conquest: taking of possession of enemy territory through force, followed by formal annexation of the defeated territory by the conqueror
· Case: Johnson v. M’Intosh 
· Land was owned/occupied by Indians, but Europeans didn’t recognize their use
· Rule of discovery only applies to European/Christian nations, so whoever found it first among these nations can claim sovereignty
· Tribes could not sell their land; they have ability to occupy, but not entitled to ownership/possession 
· Since Johnson received land as a conveyance from Indians, and M’Intosh received it from gov’t → M’Intosh can eject Johnson b/c land grants from gov’t are superior & delegitimize grant given by Indian tribe 
· Court uses custom as guiding principle; this was an established practice → allows for equal treatment & consistency
· Case: Black Hills v. United States (“fossil/Sue” case)
· Black Hills bought right to fossil from Williams, who owned land in trust (gov’t is like a ‘supervisory’ power)
·  In trust: technically legal owner, but don’t t get he benefits of what’s owned (i.e., tax benefits); WIlliams is managing the land for benefit of other party (the gov’t) 
· Since Williams held land in trust, couldn’t sell the fossil w/out gov’t approval b/c fossil was an “ingredient” of the land → real property
· Sale of fossil to Black Hills is void; Williams  had to get permission first if he wanted to sell fossil 
· Locke: Labor Theory of Property
· Taking something unowned and getting a right to it by using your labor and adding to it. 
· Use of body and labor to make it into something usable. 
· Shared common European view that Native Americans had no substantial claim to the New World they had so long occupied
· Capture, Possession, and Interference: Ancient Rules w/ Current Relevance
· Capture: mere pursuit of a wild animal is insufficient to establish a property right
· Mortal wounding with a continuous pursuit is sufficient to confer property rights
· Intent + depriving animal of its liberty = grants property rights
· Case: Pierson v. Post (“fox” case)
· Fox was on uninhabited land -- who has rights to it?
· Post argues that b/c he was close he had an interest & was close to capturing, he should have ownership rights over the fox 
· → mere pursuit is insufficient; have to mortally wound & deprive animal of its liberty 
· Dissent argues for looking @ custom practice b/c we don’t want people to just give up when in pursuit
· Custom: courts sometimes look to the relevant custom of the particular practice/industry (e.g., why don’t we let the experts settle this instead of us?)
· Case: Ghen v. Rich (“whale” case)
· Well-established industry practice of killing whales 
· Question of industry custom becomes more central 
· Court accepted that plaintiff killed the found whale & should be entitled to ownership to encourage this important industry/practice
· Court taking custom approach & attempting to reward their labor & promote success of industry 
· Immediate possession was not possible so the whaler did the most possible under the circumstances
· Capture: Downsides
· Tragedy of the commons: collective action problem;  individual interest to exploit a resource
· In interest of collective community → manage it sustainably 
· e.g. whales swimming in the ocean = common resources
· Externalities: whenever some person makes a decision about how to use resources without taking full account of the effects of the decision
· Consequently,, resources tend to be misused or misallocated
· Possible solutions: privatization or further public regulations
· Interference: a property owner who is making lawful and profitable use of his land is entitled to do so without any disturbance from another party.
· Case: Keeble v. Hickeringill
· Def interfered w/ plaintiff’s land and livelihood by discharging gunpowder that drove away wildfowl located in plaintiff’s pond
· Plaintiff not seeking damage for loss of fowl, but rather for disturbance cause by defendant 
· B/c plaintiff was using his property for  profit → can be considered a trade
· Interfering w/ trade (e.g. wildfowl) subjects the person who interfered to damages
· Court encourages competition → says def should have just set up his own decoy pond b/c his acts of shooting @ wildfowl were just unnecessary & caused disturbance to plaintiff’s livelihood
· Constructive possession: Legal possession of anything on your land. Physical possession is not required. 
· Rules of Capture in Modern Context
· Capture & Other “Fugitive Resources” 
· Oil and gas: belong to the owner of the land so long as they are on or in it and subject to his control 
·  If they escape and go into other land or come under another’s control, no longer belong to former owner
· possession of land does not necessarily equal possession of oil or gas 
· Water: 
· English rule: whoever first “captured” the water was its owner
· American rule: Rule of reasonable use = rule of capture but wasteful uses of water are unlawful 
· Western states – Rule of first in time, or “prior appropriation” 
· The person who first appropriates water and puts it to reasonable and beneficial use has a right superior to later appropriators 
· consequence of scarcity of water in western states 
· Eastern states – variation on “riparian rights” (based on first possession) 
· each owner of land along a water source has a right to use the water, subject to the rights of other riparians 
· Conversion: the wrongful exercise of dominion over the personal property of another. Requires :
·  (1) An intentional taking of the thing
· Don’t have to know that it belongs to someone else
· (2) Intent to dispossess true owner
· Becomes conversion if true owner asks for it back & you don’t return it 
· Case: Popov v. Hayashi
· In order to prove conversion, plaintiff must have had title, possession, or a right to possession
· Court adopts Gray’s rule of possession: 
· Complete control when ball & person’s momentum ceases
· If incidental contact → goes to finder/retriever of loose ball
· But, mob’s acts = not merely incidental; would be bad PP not to acknowledge aggressive behavior of the mob
· Court looking @ context, surrounding circumstances, and custom
· Different from animal hunting cases b/c it’s harder to achieve possession over a wild animal 
· Court says Popov & Hayashi have equal rights to ball; their rights are superior to anyone else’s right
· Court says Popov had pre-possessory interest & qualified right despite ball falling out of his glove 
· Possession: requires simultaneous intent to possess and actual control of the property 
· Intent to possess: intent to exclude others 
· Actual control: physical control over itm
B. Subsequent Possession: Ownership via Find, Adverse Possession, and Gift
· Find
· Find: finder has a property right to enable him to keep it against all BUT the rightful owner and any prior finder  (e.g. first finder has superior property right over second, second finder has superior right over third, etc.) 
· Case: Armory v. Delamirie
· Chimney boy found a jewel in the chimney 
· Brought it over to apprentice/goldsmith to have it appraised 
· Apprentice appropriated the jewel
· Plaintiff COA = trover: seeks $ damages resulting from a conversion 
· Court says no; chimney boy found jewel first & had superior rights to it → boy is entitled to damages in the amount of most valuable jewel (trying to show they won’t condone defendant’s behavior) 
· Remedies:
· Trover: Value of the item
· P has the burden of proof for the value of the item
· Replevin: return of the item
· Bailments: Rightful possession of goods by a person (the bailee) who is not the owner. They never gain property interest. 
· Voluntary: when bailor hands over goods (e.g. laundry or coat check)
· Involuntary: lost or misplaced items for owner 
· Voluntary from possessor’s viewpoint
· Modern standards of care for bailees: reasonable under the circumstances
· Adverse Possession
· Adverse Possession: functions as a method of transferring interests in land without the consent of the prior owner, and even in spite of the dissent of such owners. Requires: 
· 1. An actual entry giving [exclusive] possession
· NY statute in VV v. Lutz says “occupation” 
· Starts the clock for the statute of limitations to run
· Possession is not shared w/ general public or owner
· Case: Blaszkowski v. Schmitt
· Plaintiff purchases  property (parcel of 20 acres) and was told that wire fence served as  southern border
· Defendants purchase property south of Plaintiff’s parcel and through survey discovered  border of their property to be north of the existing fence
· Court held sufficient evidence that Blaszkowski & his predecessors acquired disputed parcel through AP
· Court said Blaszkowski’s use was appropriate for that type of land 
· 2. Open and notorious
· Constructive notice= sufficient; not preoccupied w/ what landowner actually knew,
· But rather whether the actions of adverse possessors were sufficient to put a reasonably attentive landowner on notice 
· Case: Manilo v Gorski
· Defendants had owned property adjacent to plaintiffs’ lot
· Defendants’ son made certain additions to their house, resulting in minor encroachment into plaintiff’s land (~15 in) 
· Court not looking @ intent in hostility element (take objective approach); they’re concerned w/ open & notorious
· B/c encroachment was so minor, case must be remanded to decide whether owners had actual knowledge of encroachment
· Exception:
· New Rule on Notice (coming out of Manilo):  no presumption of knowledge arises from a minor encroachment along a common boundary
· In such a case, only where the true owner has actual knowledge thereof it may be said that the possession is open & notorious 
· *constructive owner = no longer sufficient in a minor encroachment 
· 3. Continuous for the statutory period
· Not necessary to be constant 
· Standard: use the land as an average owner would under the circumstances 
· Case: Howard v. Kunto
· Defendants’ predecessors had a deed of land to one tract, and built their house on an adjacent 50 foot wide parcel 
· Kuntos took possession about 30 years after their first predecessors
· Kuntos used home as a summer vacation home
· Plaintiffs arguing that use = not continuous 
· → not dispositive b/c they used the home as an owner would; thus → sufficient continuity
· Court uses tacking & privity  between Kunto & his predecessors  to establish 10 year requirement of AP
· Privity: voluntary transfer; need for a reasonable connection to exist between successive occupants of real property 
· Purpose: distinguish from a series of of trespasses so there’s a relationship of transferring the right of property to the successor
· Tacking: privity = essential element of tacking, once privity is established, you can “tack” on predecessors’ time of occupancy/ownership to the successive owners to satisfy time period requirement of AP
· 4. Adverse and under claim of right
· aka “claim of title” or “hostile”
· Note: Approach varies on jurisdiction. 3 possible approaches:
· a) aggressive trespasser: “I knew it wasn’t mine”
· b) objective: intent is not looked at
· Manilo v. Gorski
· c) innocent/good faith: “I thought it was mine”
· Case: Van Valkenburg v. Lutz
· NY requires substantial enclosure, cultivation /improvements & occupation was “under claim of title” if there is no color of title (aka deed)
· Lutz clears land, builds shack, and tends crops
·  Lutz admitted land belonged to Plaintiff. 
· Majority says this is key; b/c he didn’t believe the land was his → not sufficient for claim of title 
· Also says he didn’t occupy the whole premises
· Dissent: plenty of evidence that Lutz acquired through AP; majority is unclear about intent /state of mind in terms of hostile/adverse requirement
· Also not required  that he occupy all of premises
· Argues that majority is dismissive of all of the cultivation Lutz undertook 
· Rationale 
· Basis has to do w/ statute of limitations; there is a cutoff date to bring a trespass suit 
· → if no cutoff, then one could bring a suit of spite
· Allows expectations to be settled 
· Plaintiff shouldn’t “sleep on their rights” → bring suit before statute of limitations has run 
· Color of Title: refers to a claim founded on a written instrument (a deed, a will) or a judgment or decree that is for some reason defective and invalid (as when the grantor does not own the land conveyed by deed or is incompetent to convey , or the deed is improperly executed)
· *not required in most American jurisdictions
· → but, in a few states it is essential to acquiring title thru AP
· Benefits of Color of Title:
· 1) There is often a shorter statute of limitations to adverse possessors w/ color of title than to those without 
· 2) Entry into only part of the property = sufficient 
· Actual possession under color of title of only a part of the land covered by the defective writing is constructive possession of all that the writing describes 
· Can use activities that  owner would partake in one area to show constructive possession of the whole
· Exceptions: 
· When owner lives/works on part of that property 
· When adverse possessor takes possession of one part of property but what was described in the document is owned by more than one person
· Ex: 2 different owners of the land and 1 of them is not entered against. 
· The second owner doesn’t know and therefore has no notice. 
· If the possessor is not actually on your property (2 separate lots, and adverse possessor is only on the other).
·  It turns out that, even though the faulty deed looks like you own the whole thing (2 lots), there were actually 2 owners and you never owned the 2nd lot. 
· Color of Title v. Claims without COT
· NY statute in Van Valkenburg v. Lutz
· Broader definition of possess/occupied; includes “although not enclosed has been used for supply of fuel or fencing timber…”
· Part left “not cleared or not inclosed” is deemed occupied
· Hence, constructive possession of entire area described
· w/o color of title, only adversely possess area “actually occupied”
· Disabilities: Gives rights to owners that are unable to protect their own rights. Every state has different statutes but they all add on to the statute of limitations.
· You can’t tack on disabilities. Only the person who can bring the claim from the moment adverse possession happens
· Tolling: statute of limitations does not run
· Sample Statute: An action to recover the title to or possession of real property shall be brought within ten years after the cause of action thereof accrued, but if a person entitled to bring such action, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person [or anyone claiming from by, or under such person], after the expiration of ten years from the time of the cause of action accrues, may bring such action within five years after such disability is removed
· TLDR: people w/ disabilities @ time the cause of action begins, have an extra 5 years to bring suit.
· Disability is immaterial unless it existed @ time when cause of action accrued.
· Ex: O is the owner in 1995, and A enters adversely on May 1, 1995. The age of majority is 18. 
· a. O is insane in 1995. O dies intestate in 2008. O’s heir, H, is under no disability in 2008. 
· Answer: A gets land in 2013 (5 yrs after end of disability)
· b. O is insane in 1995. O dies intestate in 2008. O’s heir, H, is 6 years old in 2008. 
· Answer: A gets land in 2013 because disabilities don’t tack on.
· c. O has no disability in 1995. O dies intestate in 2004. O’s heir, H, is 2 years old in 2004. 
· Answer: A gets land in 2005 because the disability did not exist at the time of AP
· d. O is 8 years old in 1995. In 2002, O becomes mentally ill, and O dies intestate in 2011. O’s heir, H, is under no disability.
· Answer: A gets land in 2010.
· Acquisition by Gift
· Gift:  transfer of property by one person to another without compensation
· Gift Circumstances
· 1) Inter-vivos
· During life & irrevocable 
· 2) Causa Mortis
· In contemplation of impending death & revocable (only if donor recovers)
· Gift Elements
· 1) Delivery
· Gift requires physical delivery, or constructive or symbolic delivery “sufficient to divest the donor of dominion and control over the property”
· constructive/symbolic = only permitted if object is too big or heavy to manually deliver & must be nearly perfect
· Case: Newman v. Bost
· Plaintiff claimed deceased’s life insurance policy & prop sold within the house as causa mortis, and items in her bedroom as well as the piano inter vivos
· Court entitled plaintiff to the prop in her bedroom and the bureau (but not the life insurance policy in the bureau)
· → rationale: since life insurance policy could have been manually delivered, it must be
· Whereas bureau = heavy to deliver, so constructive delivery of key  is sufficient
· Court encourages manual delivery for gifts claimed causa mortis to protect against fraud 
· → rejects symbolic delivery for causa mortis
· 2) Intent
· Grantor must intend to make a present transfer of ownership
· If intention is to make a testamentary disposition effective only after death, the gift is invalid unless made by a will
· Case: Gruen v. Gruen
· Father gave  his son a future interest in the Klimt painting, while reserving a life estate for himself
· Transferred title to his son thru a letter (which helps protect against fraud since it’s thru a written instrument) 
· Upon father’s death, step-mom says no gift b/c son never had possession & there was no delivery
· → but, since father reserved a life estate, then it would be illogical to deliver the gift until he died b/c it remained his until he died
· Father intended to to make a present & irrevocable transfer of title or right of ownership, but thru life estate son’s enjoyment was postponed 
· Still has a present interest & title over it, just not physical possession since his father has life estate
· Gift itself = intangible; father gave a future interest of possession, BUT gave  present interest to son b/c he transferred title → satisfies gift 
· Rule (coming out of Gruen): For inter vivos gifts of title while retaining a life estate, the correct test is whether the donor intended the gift to have no effect until after the maker’s death or whether he intended it to transfer some present interest. 
·  As long as the evidence establishes an intent to make a present and irrevocable transfer of title or the right of ownership, there is a present transfer of some interest and the gift is effective immediately.
· 3) Acceptance
· Usually presumed, but what if it’s an unwelcomed gift? (e.g. gifting a snake to someone) 
C. Possibilities & Limitations of Ownership
· Acquisition by Creation: General IP Principles
· Introductory Concepts
· Definitions
· Patents- encompasses property in ideas 
· Copyrights- encompasses property in expressions
· Trademarks- encompasses property in brands 
· Trade secrets- encompasses proprietary secrets
· Intellectual property- law of property in information
· Examine how IP rights resemble property rights in things
· Grants limited monopolies over protected material 
· Point of monopolies = to promote creative material
· Point of limits = to advance competition 
· Principle: “any expenditure of mental or physical effort, as a result of which there is created an entity, whether tangible or intangible, vests in the person who brought the entity in being, a proprietary right ro th commercial exploitation of that entity, which right is separate and independent from the ownership of that entity 
· If you create something -- e.g. first in time -- that something is yours to exploit
· John Locke & labor theory: you own the fruits of your labor in consequence of have “a property in your own person”
· Information is (relatively)…
· Nonrivalrous
· A resource is nonrivalrous when your use of it does not interfere with the use of it by other people 
· Ex: Recipe for mac n’ cheese = nonrivalrous, but cheese = rivalrous
· Nonexcludable
· A resource is nonexcludable when it is difficult to prevent people from using it
· Ex: musical notes from a popular song = nonexcludable but a physical copy of a song on a vinyl record = excludable
· Copyright: protects works of authorship such as writings, music, and works of art that have been tangibly expressed for life of author + 70 years 
· “Unique manner of expression” that’s original (not necessarily novel) that applies to the form of expression
· Case: INS v. AP
· INS had been copying news from AP bulletin boards & from earlier newspapers 
· Court said “dual character” to news =
· 1)  facts of the news (which are not copyrightable) and
·  (2) the literary quality/form of expression (which is copyrightable) 
· Court trying to protect the print industry & reward fruit of AP’s labor (Locke & Labor Theory)
· Similar to capture cases; looking @ custom of industry; if not repercussions for INS then it would render print industry profitless
· INS has unfair competition in trade → court trying to mitigate this by saying saying that appropriating the news as their own is wrong
· AP has a “quasi-right” in relation to INS
· Court acknowledges that they can’t keep public away from the news, but AP’s rights to the news are relational & superior to INS’s rights
· Hot News Doctrine: in the absence of some recognized right at common law or under statute, people are free to imitate or copy the original b/c a man’s property is limited to the chattels which embody his invention
· Cheney Bro v. Doris Silk: limits INS case b/c holding in INS only applies to “hot news” 
· Copyright Requires: 
· 1) Originality: work must be an independent creation of the author and requires some form of creativity, even if the slightest bit is involved
· Case: Feist Publications v. Rural Telephone Service Co.
· Issue: Did Rural’s listings of phone directory qualify as sufficient originality?
· No; Rural’s listings = don’t meet requirements of originality b/c facts aren’t copyrightable & in order for the compilation of facts (e.g. the telephone directory) to be copyrightable, there must be a requisite level of creativity
· Rural’s compilation lacks creativity; they just arranged the data alphabetically 
· Though there is selection/compilation, not enough to transform “mere selection into copyrightable expression” 
· Court rejects “sweat of brow” doctrine & says shouldn’t extend protection in compilation beyond selection and arrangement (original contributions) 
· 2) Work of authorship: covers literary works; musical works; dramatic works; pantomimes and choreographic works; pictorial, graphic, and sculptural works; motion pictures and audiovisual works; sound recordings; and architectural works.
· Not covered: idea, procedure, process, system, method of operation, concept, principle, or discovery. Strictly functional works like procedures (protected by patents). 
· 3) Fixation
· Requires work to be “sufficiently permanent or stable to permit it to be perceived for a period of more than a transitory duration” 
· “Fixed” in a medium (e.g. CD, print)
· Copyright Protection
· Facts & ideas NOT protected
· Only manner of expression is protected
· Facts narrated by author are not protected by copyright b/c they did not originate w/ author
· BUT, compilations can be protected
· Compilations can be protected if they meet originality criteria (Feist v. Rural) 
· Copyright Infringement: copyright holder must prove:
· (1) Ownership of a valid copyright
· (2) Copying by Defendant (constituent parts) 
· (3) Improper Appropriation (sufficient similarity)  
· Copied so much of the original material that the two works are substantially similar 
· Fair Use: defense to copyright infringement
· Four Factor Test: 
· (1) purpose and character test
· i.e. whether such use is of commercial nature or is for nonprofit educational purposes
· (2) nature of the work 
· Mere fact that original is a factual work should not imply that others may freely copy it
· (3) amount and substantiality of the portion used
· (4) effect on the market 
· Case: Authors Guild v. Google Inc.
· Numerous authors’ books had been scanned w/ their permission for Google’s “Library Project”(provides searchers  w/ snippet of text)
· Court says defense of fair use applies to Google b/c:
· 1) use was transformative since it’s communicating something new while expanding utility (through search function); helping people to do research & thereby promoting arts & science
· “Snippet” function tells searcher whether or not they will need to buy book if it presents relevant info
· 2) nature of work not @ issue
· 3) Google only copies a small portion; provides user w/ 3 snippets (which is ⅛ of a normal page) 
· 4) searching for terms w/in this books does not serve as a substitute for books being searched; snippet function is not enough to nullify fair use
· Google providing search results for free
· Case: Harper & Row Publishers, Inc. v. Nation Enterprises
· H&R =  copyright holders of unpublished manuscript of Gerald Ford & material concerning Watergate Scandal
· Gave them exclusive right to first publication 
· Defense: argue fair use & since manuscript was going to be published anyways, it doesn’t matter
· → court says NO! H&R had right of 1st publication, which was very valuable to them 
· Fair use is NOT accepted as a defense b/c: 
· 1) purpose & character of use was for-profit; Nation was exploiting the material w/out paying for it 
· Lacks transformative purpose b/c Nation just intended to supplant H&R’s right of first publication
· 2) nature of copyright use: unpublished manuscript (prior to Nation’s publication) 
· → used more than just facts, they excerpted subjective descriptions 
· 3) amount & substantiality
· → though only 13% was used, it was the most “meaty” and substantial portions of the manuscript
· 4) effect on market
· Clear evidence of damage to H&R b/c Time backed out and H&R lost $12,500 from deal
· Ex: Prof Trisolini using Google case from 8th edition-- Fair Use Defense?
· (1) Nature of use
· for educational purposes; she is using it as transformative teaching material to discuss fair use
· (2) Nature of work
· Case = public knowledge/non-fiction; it is held in court records
· (3) Substantiality/Amount used
· Only using 1 case out of the entire 8th edition casebook
· (4) Effect on Market
· Probably wouldn’t affect the sale of 9th edition book
· Patent: protects processes or products that are “novel, useful, and nonobvious”; grants a monopoly for 20 years
· Works on basis of registration system & publicizes information to discourage duplicative innovation & to facilitate patent licensing
· Grant protection to encourage creation & socially useful enterprise
· To Receive a Patent, One Must Demonstrate: 
· 1. Novelty
· Invention has not been preceded in identical form in public prior art
· Prior art: relevant knowledge or patents predation the invention at issue
· 2. Patentability
· Fits into general categories of patentable subject matter, namely a process, machine, manufacture, or any composition of matter
· Case: Diamond v. Chakrabarty 
· Plaintiff seeking patent related to his invention of a human-made, genetically engineered bacteria capable of breaking down components of crude oil
· Defense: says not patentable b/c can’t patent living things & Congress specifically left this out of statute
· Court says Congress couldn’t foresee this invention & you can patent living things
· Court has to interpret “manufacture” & “composition of matter”;  anticipation undermines patentability
· → give these terms broad scope to allow for patent laws to have room for more flexibility
· Dissent: can’t expand definition of patentability this far & esp. when Congress didn’t enumerate bacteria
· 3. Utility
· Minimal requirement; easily met so long as the invention offers some actual benefit to humans
· 4. Non-obviousness
· Most important requirement; asks whether the invention is a sufficiently big technical advance over the prior art
· 5. Enablement 
· Requires that the patent application describe the invention in sufficient detail that “one of ordinary skill in the art” would be able to use the invention 
· USPTO: “a patent is a limited duration property right relating to an invention, granted by the United States Patent and Trademark Office in exchange for public disclosure of the invention” 
· Trademark
· USPTO: “A trademark is a word, phase, symbol or design, or a combination thereof, that identifies and distinguishes the source of the goods of one part from those of others” 
· Protected against use that could cause “confusion” -- benefitting both the public and the mark holder
· Lasts until abandoned or becomes “generic” (e..g. Kleenex) 
· Can Include band names (e.g. Dixie Chicks)
· Requires: 
· 1. Distinctiveness
· Requires that the mark distinguishes the good or service from that of others
· 2. Non-functionality 
· Isn’t related to function of product
· 3. First use in trade
· Property in One’s Person and Persona
· Locke’s Labor Theory of Property: “Every man has a property in his own person” 
· But, what about slavery? 
· Now that slavery is abolished, can we say that without any qualification you have property in yourself?
· Case: Moore v. Regents of the University of California
· Moore suing under conversion, claiming he has a property interest in his excised cells 
· Conversion: wrongful exercise of ownership rights over the personal property of another
· Under existing law, Moore has no property right b/c his cells were considered waste when they were excised, and the researchers created an innovative patented cell line 
· Majority: Moore’s cells on their own aren’t patentable; the patented cell line was a result of “human ingenuity” 
· → would disincentivize research (PP concern)
· Instead, Moore is protected b/c he has cause of action for lack of informed consent/breach of fiduciary duty 
· Dissent: Moore DOES have at least a limited property right; it’s in his bundle of sticks that he should have at least some recognition of a property right 
· Mosk’s Dissent in Moore
· “Bundle of Rights” 
· Right to possess, right to use, right to exclude, right to transfer, etc.
· Saying that court could have held Moore’s cells to be his property, and then proceed to question of alienability 
· Creator’s Right to Destroy?: Does a creator of something (e.g. creator of biological material) have special rights -- even from the grave -- to exercise control over something that his body created? 
· Case: In Re. Estate of Kievernagel
· Husband signed an agreement providing that the sperm was his sole property & he retained all authority to control its disposition
· Should he die, he wanted his sperm to be discarded (as opposed to being donated to his wife) 
· After his death, wife sought out her husband’s sperm 
· Court says no; this would go against deceased’s intent 
· Davis case mentioned
· Sperm = not quite persons & not quite property
· BUT, they do have an interest in the nature of ownership (e.g. decision-making authority) 
· “Right of procreational autonomy is composed of two rights of equal significance -- the right to procreate and the right to avoid procreation”
· Rests in provider alone; must base off of their intent
· Right of Publicity: forbids unauthorized commercial use of one’s name or likeness
· Developed in late 20th century 
· Recognized by about ½ of states 
· Grounded in privacy 
· CA Common Law Right of Publicity: 
· 1) Defendant use of plaintiff’s identity; 
· 2) The appropriation of plaintiff’s name or likeness to defendant’s advantage, commercial or otherwise;
· Likeness = visual image that looks like the person 
· Should be recognizable of that person 
· 3) lack of consent; and
· 4) injury 
· Case:  White v. Samsung Electronics
· White claims infringement of right of publicity under common law right of publicity, Lanham Act, and CA statute
· Robot cannot constitute White’s “likeness” w/in meaning of CA statute
· Robot is w/ mechanical features, not a manikin molded to her precise features
· Majority: Although robot did not use her “likeness,” the common law right of publicity is not so confined
· This is an appropriation of her identity; right of publicity can be read more broadly 
· Trying to limit commercial exploitation of celebrities 
· Dissent: overprotection stifles creativity 
· Says this is in conflict w/ First Amendment rights b/c it’s controlling our thoughts & what we can produce/put out into the world 
· Concedes that Samsung is evoking White’s identity, but she shouldn’t be granted protection
· Property Rights: Right to Exclude
· Trespass: “Supreme Court has recognized that the private landowner’s right to exclude others from his or her land is one of the most essential sticks in the bundle of rights that are commonly characterized as property”
· Right to exclude: central to property rights, but NOT unlimited
· Cannot exclude people from property if it will interfere w/ the rights of others invited onto the land 
· Limitations on Right to Exclude
· Civil rights legislation forbidding various forms of discrimination
· Rent controls and other limitations on a landlord’s right to evict tenants
· Law of adverse possession
· Bodies of doctrine granting public rights of access to private beaches
· Legislation protecting homeowners who have defaulted on mortgage payments
· Liability for Intentional Intrusions on Land, Rest. Torts §158
· One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally
· (a) enters land in the possession of the other, or causes a thing or a third person to do so, or
· (b) remains in the land, or
· [c]  fails to remove from the land a thing which he is under a duty to remove 
· Intended Intrusions Causing Harm §163
· One who intentionally enters land in the possession of another is subject to liability to the possessor for
· A trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or 
· Person in whose security the possessor has a legally protected interest
· Case: Jacque v. Steenberg Homes, Inc.
· Steenberg cuts across Jacques’ property 
· Jacques was awarded $100k in punitive damages despite no harm caused to Jacques’ property 
· CoA: can’t award punitive damages if no physical damages
· Supreme Court: carves out exception; jury can reward punitive damages despite no physical damage 
· Policy: disincentivize trespass & deter this intentional violation of private property 
· We want landowners to be confident in legal system and not resort to self-help measures
· *Right to exclude: essential right in bundle of sticks
· Case: State v. Shack
· Court says not a trespass w/in meaning of penal code 
· Defendants going to give medical & legal assistance to migrant workers who live there
· Tedesco can’t block them from getting the help they need; he’s attempting to control the people & not his land 
· Yes, Tedesco has right to exclude, but can’t do so if it’s invading the workers’ personal rights 
· Policy: help disadvantaged workers 
· “Property rights serve human values”
· Recognized to his end & limited by it; title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises
· PROPERTY RIGHTS = RELATIVE!!
· You have property rights, but they are not absolute 
II. SYSTEM OF ESTATES 
A.  Leasehold: The Law of Landlord-Tenant (Non-freeholds Estates re: Tenants) 
· Introduction, Delivery, Sublease/Assignment
· Leasehold estates = nonfreehold possessory estates
· Leasehold tenants do NOT have seisin 
· Landlord holds seisin & tenant merely has possession
· Law regarded the freeholder (landlord) as still seised of the land even after he had granted a term of years and given up physical possession to the leasing tenant
· Modern leasehold estates: term of years (start and end on a specific date), the periodic tenancy, and the tenancy at will 
· Lease Types: 
· (1) Terms of Years: estate that lasts for some fixed period of time or for a period computable by a formula that results in fixing calendar dates for beginning and ending, once the term is created or becomes possessory
· @ CL → no limit on the number of years permitted 
· But, some statutes limit the duration of terms of years
· Concludes at end of term 
· New lease is needed to renew 
· Death of landlord or tenant has no effect on duration 
· **Note: specific date range can be less than “years” 
· (2) Periodic Tenancy: lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination
· e.g. “To A from month to month,” “To B from year to year” 
· Automatically renews unless one party gives notice
· Notice Requirements 
· Under CL, half a year’s notice is required to terminate a year-to-year tenancy 
· For any periodic tenancy of less than a year, notice of termination must be given equal to the length of the period, but not to exceed 6 months 
· Death of landlord or tenant has no effect on duration 
· (3) Tenancy at Will: tenancy of no fixed period that endures so long as both landlord and tenant desire 
· Disfavored now
· Ends, among other ways, when one of the parties terminates it 
· Modern statutes ordinarily require a period of notice -- say 30 days or a time equal to the interval between rent payments -- in order for one party or the other to terminate a tenancy at will
· (4) Tenancy at Sufferance: arises when a tenant remains in possession (holds over) after termination of the tenancy 
· @ CL, landlord has two options if faced w/ a holdover: 
· a) eviction (plus damages) 
· b) consent (express or implied) to the creation of a new tenancy (subject to same conditions as previous one) 
· Case: Hannan v. Dusch
· Hannan shows up & previous tenant doesn’t leave the premises (hold-over) 
· Issue: Is it implied in the lease that the landlord deliver the property & make it available? 
· Court adopts American rule → no implied duty 
· Ex:  I rent my house to Jack for “one year beginning January 1st.” On Dec. 31st, Jack takes off without notice and I do not have a new tenant. I assumed Jack was staying because my apartment is awesome. What can I do? Can I hold him responsible for rent?
· Terms of years → no notice requirement; can’t hold him responsible for rent
· Ex: Same as above, but what if lease stated: “from year to year beginning Jan 1st”
· Periodic tenancy → @ CL, must give 6 months notice b/c it renews automatically otherwise 
· Ex: Same as above, but what if lease was silent about dates but called for monthly rental payments of $1,000?
· In most states, construed as a periodic tenancy 
· Status v. Contract 
· Historically, leases were governed & limited by law, as opposed to contract 
· Form leases: “take it or leave it” → unequal bargaining power 
· → move toward contract; assumption of “equal bargaining power” 
· More efficient & promotes healthy competition 
· Conveyance v. Contract
· A lease is technically both
· Conveyance: transfers possessory interest in the land → creates property rights
· Contract: e.g. promise by the tenant to pay rent or a promise by the landlord to provide utilities → creates contract rights
· Creation of Leases 
· Practically, LL almost always an owner in Fee Simple Absolute
· But, could be an owner in a defeasible fee, or any estate of greater duration than the lease period 
· LL grants T a present right of exclusive possession
· If lease = for more than one year → Statute of Frauds applies 
· Delivery of Possession: Jurisdictional Split*
· American Rule: no implied duty for the landlord to “deliver” the possession of  property; LL  just required to give “constructive” possession (not actual)
· Must be expressly stated in the contract; tenant could have negotiated this term
· Tenant needs to hold wrongdoer (not landlord) responsible 
· Case: Hannan v. Dusch
· Hannan shows up & previous tenant doesn’t leave the premises (hold-over) 
· Issue: Is it implied in the lease that the landlord deliver the property & make it available? 
· Court adopts American rule → no implied duty 
· After lease begins & trespass occurs → not landlord’s responsibility
· English Rule: implied covenant/duty to deliver the property empty even if no express provision

· Hold the landlord responsible
·  he’s the one with the knowledge of the place & the previous tenant → should carry the burden of ensuring delivery 
· Common Law Distinction: Assignment v. Sublease:
· Assignment: transfers entire interest 
· Case: Ernst v. Conditt
· Contract terms: states agreement is a “sublet” and “sublease” → court rejects 
· Conditt remained in possession of the property for the entire term & by sale of the business, def became the owner of the improvements thru sale of business with the right to their removal at the expiration of the lease 
· Assignment b/c Rogers completely transferred his interest in the property to Conditt for the entire length of the lease 
· Gives privity of estate → not a sublease
· Sublease: tenant transfers anything less than her entire interest & retains reversion in event of default 
· I.e., becomes a landlord
· Privity: voluntary transactional relationship between two or more people of entities
· Dual nature of a lease as a conveyance & as a contract
· Privity of Estate: relationship of parties to a conveyance of an estate in land 
· Transferred when you sign a lease 
· Someone new steps into previous estate holder’s shoes
· New possessor assumes any covenants that “run w/ the land”
· Privity of Contract: relationship between contracting parties
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· Landlords’ Rights and Remedies
· Self-Help: Common Law Rule: Landlord can use self-help to retake leases premises from a tenant in possession without incurring liability for wrongful eviction if: 
· (1) Landlord is legally entitled to possession; AND
· e.g. in a tenancy at sufferance where a tenant “holds over” or where a tenant breaches a lease containing a reentry clause
· (2) Landlord’s means of reentry are peaceable 
· Case: Berg v. Wiley
· 2 parties in dispute over the lease over commercial property being used as a restaurant
· Berg had to receive written authorization to make any changes/remodel; landlord can repossess the premises if tenant is found to be in breach of lease
· Wiley objected to remodeling & never gave consent
· Landlord: says Berg abandoned/surrendered premises
· → court rejects this argument
· While Berg closed the restaurant temporarily for remodeling, Wiley came and changed locks → locked Berg out 
· Berg did NOT abandon premises
· Under CL, Wiley’s reentry was NOT peaceable; locking someone out can’t be considered peaceable & court says that things may have turned violent if Berg was there
· Post-Berg Modern Rule Against Self-Help: (growing modern trend) holds that landlords should avoid self-help measures altogether & should instead resort to judicial processes
· Don’t want landlords to take the law into their own hands → instead:
· Summary proceedings: quick & efficient alternative to self-help measures; developed in response to cumbersome common law procedure of ejectment 
· Pros/Cons of Self-Help
· Cons: 
· Now, under modern law, landlords can recover possession (and in some jurisdictions even rent) after a termination of a tenancy thru quick summary proceedings 
· Also allow for due process 
· Pros
· But, can permanently go on a tenant’s record & tarnish their reputation / pose future risk 
· May avoid costly litigation
· *Jurisdictional Split: majority of states →  no self-help for residential leases 
· But, some still allow self-help for commercial leases 
· Abandonment: Does a landlord have a duty to mitigate damages by making reasonable efforts to re-let an apartment after wrongfully vacated by tenant?
· *Split Jurisdiction on Duty to Mitigate: 
· Majority Common Law Modern Rule: duty to mitigate damages
· Look @ a lease as both a conveyance & a contract → duty to mitigate as a matter of basic fairness
· May not be applied across the board; some apply it only to commercial leases and others only to residential leases
· Minority Rule: landlord is not under a duty to mitigate damages caused by a defaulting tenant 
· Instead of mitigating, LL can: 
· 1) terminate lease (surrender)
· 2) relet to mitigate damages
· 3) let the apartment sit
· → economic waste
· Cons of Duty to Mitigate/Abandonment
· Based on principles of property solely; equates a lease w/ a transfer of a property interest in the owner’s estate
· Can’t then an impose a duty on the landlord since he “purchased” an interest in real estate 
· Invitation to vandalism
· → law shouldn’t encourage such conduct
· Case: Sommer v. Kriedel
· Kridel wrote to Sommer to be released from lease b/c he’s no longer getting married & doesn’t have any way to pay b/c he’s a student
· Sommer never responds; he gets approached by another potential tenant but tells them that the premises is already taken
· Sommer waits a long time & sues for unpaid rent after letting it accrue
· w/in this case: Riverview Realty Co. v. Perosio 
· Tenant surrenders property; don’t know if landlord made any effort to relet the premises
· Court adopts newer rule: duty to mitigate damages 
· Looking at lease as conveyance of property AND a contract; trying to prompt equity and fairness 
· Landlords should have taken reasonable efforts to mitigate (e.g. employing a realtor, posting an ad, etc.)
· Tenants’ Rights and Remedies
· Early Common Law - Caveat Lessee: “lessee beware” 
· More in tune w/ those times  b/c tenants were handy & worked in agriculture
· → Whereas now, tenants are urban dwellers that don’t have the same knowledge/expertise
· Law implied covenants concerning title & possession, but not concerning the condition of the premises; premises were taken “as is” 
· Modern Trend → more disputes arising between landlord & tenant regarding the condition of the premises 
· Usually arise from: 
· (1) tenant wishing to vacate, or stay but pay less  (or no) rent 
· (2) tenant (or invitee of tenant) might be injured by allegedly defective premises & claim damages
· Covenants
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· Evolution: Landlord’s Duties/Tenant’s Rights re: Premises Conditions
· Quiet Enjoyment (tenant right; bundle of sticks): in every lease there is an implied covenant that the tenant shall have the right of possession, occupancy, and beneficial use of every portion of the leased premises 
· Case: Village Commons, LLC  v. Marion County Prosecutor’s Office
· Lease has a provision that the landlord is to maintain common areas in good care/condition
· limits remedy to suing for injunctive relief 
· Independent covenants; can’t just leave and stop paying rent 
· Landlord wants rent for period after MCPO moved out 
· MCPO: but we were wrongfully evicted (both actually & constructively)  
· Boxes were damages, MCPO couldn’t use some of the rooms  (e.g. basement) → actual eviction
· Landlord interferes so much w/ their use → constructive eviction which qualifies as terminating the lease 
· Actual v. Constructive Eviction
· Actual Eviction: Tenant is deprived of the occupancy of some part of the demised premises 
· E.g. in Village Commons where tenants were not allowed to use basement b/c of water damage
· Constructive Eviction: Occurs when the lessor, without intending to oust the lessee, does an act by which the latter is deprived of the beneficial enjoyment of some part of the premises 
· @ Early CL, Landlord would be liable only if: 
· LL positively interfered w/ T’s access; or 
· Substantially deprived T of something essential and included within the terms of the lease
· NOW, in the event of a wrongful eviction, the tenant could treat the lease and the obligation to pay rent as terminated
· Before, tenant couldn’t withhold rent but instead could only go to court for damages 
· Illegal Lease: unsafe and unsanitary conditions as defense to suit to evict a tenant for nonpayment
· BUT: 
· Code violation must exist @ the time lease is entered into 
· Makes lease unenforceable
· Becomes a tenancy at sufferance
· Implied Warranty of Habitability (majority rule): premises must be safe, secure and habitable (applies mostly to residential, not commercial leases)
· Case: Hilder v. St. Peter
· Plaintiff experienced many issues w/ premises; she was never given front door key, water leak, toilet was clogged, plaster fell from ceiling onto bed & grandson’s crib 
· Covers latent & patent defects in essential facilities
· Warranty of Habitability (tenant right; bundle of sticks) 
· Can’t be waived even if tenant knew about these issues beforehand
· Both punitive & compensatory damages would be valid but b/c she didn’t appeal the denial of punitive damages, she waives her right to receive them 
· Awards damages based on different between value of dwelling as warranted & value of premises as exists in its defective condition
· Remedies for an Illegal Lease (vary based on jurisdiction): 
· (1) Rental reimbursement 
· (2) Damages
· Different approaches: 
· e.g. approach in Hilder where it was the difference between value of dwelling as warranted & value of premises that exists in defective condition; OR
· Difference between agreed rent & FMV, OR
· Percentage reduction in value due to LL breach, OR
· Punitive damages 
· (3) Withholding future rent
· (4) Deduct expenses of repairs if LL fails to do so w/in a reasonable time
· (5) Tenant can abandon 
· Similar to constructive eviction; but can also sue for damages during time there 
· Retaliatory Eviction
· Modern Rule: whether by statute or judicial decision, most jurisdictions forbid retaliatory action by landlords renting residential space 
· Creates a rebuttable presumption of retaliatory purpose if landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period of time after a good-faith complaint by a tenant on condition of premises 
· *Note: This doctrine is inapplicable if a tenant is in default on rent payment
· Selection of Tenants -- Unlawful Discrimination
· Fair Housing Act
· §3604 Discrimination in Sale/Rental: Makes it illegal to refuse to rent/sell a dwelling based on one’s race, color, religion, sex, fammilial status, or national origin 
· §3604(c): prohibits discriminatory advertising which treats people unfairly & affects the overall experience of people seeking housing 
· Case: Fair Housing Council v. Roommate.com
· Plaintiffs allege roommate.com’s practices violated FHA & FEHA 
· users answered questions about sex, sexual orientation, and familial status & matched users based on those preferences 
· Issue of statutory interpretation: how do we interpret dwelling? 
· Court says a roommate arrangement = not a dwelling
· Gov’t should stop @ the door; shouldn’t interfere w/ intimate relationships (i.e. could interfere w/ your religious beliefs/personal habits if you keep kosher or don’t want someone that smokes) 
· If something discriminatory going on inside the house → not covered by FHA because it stops @ the front door; limits FHA
· Case: Texas Dept. of Housing v. Inclusive Communities Project
· Court held disparate impact liability IS cognizable 
· → need not prove a motive/intent to discriminate
· Court looks @ language of statute 
· Intent of statute was to cover disparate impact through the use of “otherwise make unavailable” 
· This phrase = a catchall
· Refer to two other cases
· Not only overt discrimination, but also uphold the effect/impact of actions & practices 
· Dissent: point to the fact that if Congress wanted to include disparate impact, would have explicitly included this in the statute
· Focuses on language of “because of” → say there needs to be a motive & the discrimination must be overt
· Civil Rights Act of 1866
· Did not have any effect on private housing till 1968: 
· “All citizens of the United States shall have the same right in every state and territory, as is enjoyed by white citizens thereof to inherit, purchase lease, sell, hold, and convey real/personal property” 
· FHA v. CRA
· Doesn’t have any exemptions (like in the FHA) 
· Only interested in color; doesn’t provide for/protect other characteristics / groups 
· Broader; not limited to dwellings & housing  b/c it covers real & personal property (e.g. commercial housing) 
B. Current Possessory Estates (Freehold) & Introduction to Future Interests
· Estates, Generally
· Estate: an interest which is or may become possessory & is measured by some period of time (even if indefinitely) 
· Bundle of sticks; duration = length of stick 
· Looking @  duration -- when does it end?
· vs. when you purchase/are given 
· Designed to make clear who is transferring what to whom
· Not just the physical parcel; but what sort of ownership, measured in terms of duration of transferee’s interest
· Interests: Possessory, Future, Concurrent
· Possessory Interest: any entitlement that gives one the right to the land at a given moment 
· Land holder has right to possess the land now
· Future Interest: will or might give you the right to land at some future date
· Concurrent Interest: multiple parties have simultaneous rights to possession
· Basic Terminology 
· By will: done by testator or testatrix 
· These people devise real property or bequeath personal property
· Substitutes for a will: 
· Trust: is established by a settlor, who creates a trust that is run by a trustee for the good of a beneficiary 
· Other common options: life insurance (paid out to beneficiaries), joint checking accounts, pensions
· → help avoid going through probate
· Avoid time, transaction costs, and taxes
· No will: someone dies intestate
· Heirs: those entitled to receive under state’s intestacy statute
· w/out heirs → intestate’s property will escheat to the state
· Per stirpes: distribution by branch v. per capita: by head 
· Fee Simple, Life Estate
· Life Estate: your rights in relation to other people over a thing; ownership that lasts for the duration of their life (e.g. “To A for life”) 
· Ownership doesn’t last forever → where does it go when LE holder dies?
· Reversion: when something comes back to the original grantor
· If not to the original grantor, it escheats to the state 
· Remainder: goes to a 3rd person at the end of a life estate
· Contingent remainder: contingent on some future event 
· (e.g. someone having kids) 
· Vested remainder: know who it is & remainder is going specifically to that person 
· Case: Baker v. Weedon (contingent remainder)
· Weedon (deceased) wanted to give his third wife all of his property (both real & personal); does not provide for his 2 daughters 
· But Anna can’t sell or mortgage w/ LE
· Weedon gave a life estate to Anna, then to her children (if she has any), and  then to his grandchildren if Anna doesn’t have children
· 2 contingent remainders* w/ future interests
· Wanted to avoid giving a fee simple b/c it could end up in his daughter’s hands after reverting back to his estate & then being distributed thru state’s intestacy statutes
· Highway Dept. contacts Anna & Weedon’s grandchildren to get them to give up their interest
· Court says judicial sale may be considered, but it’s not in best interest of all parties
· Fee Simple (also called fee simple absolute): an estate capable of being inherited by whoever turns out to be the heirs of the fee simple owner
· Fee = interest in land; simple = unlimited duration; absolute = no future interests
· *Strong bias in the law toward conveying the maximum amount 
· Ex: “To A and her heirs,” “To A,” or “To A in fee simple” 
· Case: White v. Brown
· Deceased leaves a will that read White is “to have my home to live in and not to be sold...My house is not to be sold”
· Issue: What was the intent behind the will -- did Lide leave a life estate for her to live in, or a fee simple w/ a restraint on alienation (property is not to be sold) 
· If life estate → goes back to her estate (reversion) and is distributed based on state’s intestacy laws
· Court applies the logic that Lide’s restraint on alienation = insufficient to overcome presumption of a fee simple  & concludes it’s a fee simple
· Since there can be no restraints in a fee simple → void the alienation term & allow White to sell the home, should she choose to do so
· Waste
· When the LE tenant is on property, they can’t do things that would damage the future interest holders 
· If permissive waste → future interest holder can sue for damages to their property right 
· Modern CL: likely allows for changes that improve/increase the value of the land 
· Rights to Transfer; Restraints  on Alienation; Abandonment
· Right to Transfer: bundle of sticks; owner may wish to impose limits on subsequent transfers of property
· Rationale: concern about who will occupy land or how it might be used by different people
· Restraint on Alienation: restricts transfer of ownership/property rights
· Case: Davis v. Davis
· Mrs. Davis decided to transfer a remainder interest in the property to three of her children (by transferring to MKR a limited liability company owned by these three children), while she and her husband reserved a life estate for themselves 
· Deed reads that property can remain available to Mrs. Davis, but could not be used to provide income to her 
· Kids sued their mom after she disregarded & rented out the prop.
· Issue: Did language of deed put a reasonable restraint on the alienation of Davis’s life estate? 
· No; language puts an unreasonable restraint on alienation of life estate → restraint is void 
· Restraint = against public policy 
· Don’t want to restrain the property’s best & most economic use
· Public Policy: restraints on alienation = disfavored
· Want to promote the best & most economic use of property 
· Encourage commerce /  commercial transactions
· Case: Impression Product, Inc. v. Lexmark International, Inc. 
· Remanufacturers (i.e., Impression) acquire Lexmark’s cartridges & refill/sell them for a lower price
· Lexmark created a “return” program to incentivize purchasers to return their cartridges for a discount & continue buying them thru Lexmark
· Impression found ways to subvert this program → Lexmark sues for infringement of their patent rights
· Issue: Has Lexmark exhausted its patent right after selling their cartridges to customers? 
· Yes; patent = right to exclude, BUT once it is sold then there can’t be any restraint on future alienation 
· Triggers exhaustion doctrine*
· Court clarifies scope of patent; patentee doesn’t lose right to its invention, they just can’t exclude the resale 
· If Lexmark really wanted, they could go after customers for breach of resale K
· Right to Abandon: entails the unilateral relinquishment of property 
· Common Law: hostility toward abandonment 
· All jurisdictions hold that a fee simple interest in land cannot be abandoned
· → wasteful; not putting land to economic use
· Case: Pocono Springs Civic Association, Inc. v. MacKenzie 
· Buyers purchased a vacant lot & wanted to construct an on-lot sewage system
· in K for sale, buyers agreed to be subject to dues & assessments created by HOA
· Lot failed inspection; owners tried to sell  prop but couldn’t sell it → believed their investment was worthless & attempted to abandon 
· Attempt to abandon by: 
· Giving it back to HOA to use as park → HOA rejects
· Not paying taxes & HOA fees
· Not visiting & not accepting mail
· Sending notarized letter that they don’t want & trying to sell it
· Despite these efforts → no abandonment b/c buyers still have perfect title (haven’t relinquished rights, title, claim, nor possession)
· Buyers still have a fee simple absolute
· State of Pennsylvania doesn’t recognize abandonment for perfect title → triggers waste doctrine; have to take the hit if investment ends up failing 
· Defeasible Estates, Intro to Future Interests
· Freehold Estates: chief significance is that  @ CL, a freeholder had seisin 
· Seisin= possession, of a particular kind and w/ peculiar consequences 
· Freehold estates include: 
· Fee simple, fee tail, and life estates 
· Defeasible Estates: any estate may be made defeasible, meaning it will terminate, prior to its natural end point, upon the occurrence of some specified future event (other than death of owner)
· Two Key Distinctions: 
· (1) Whether estate terminates automatically or requires affirmative act
· (2) Who takes it if estate gets cut short
· Primary purpose = land use control 
· To a lesser extent, they are used to control behavior not related to any particular use of land (e.g. to A and his heirs so long as A never drinks alcohol) 
· 3 Types: 
· (1) Fee Simple Determinable: limited so that it ends automatically when a stated event happens
· Conveys a transfer only until an event happens (e.g. “while used for school purposes)
· Ex: “To the Hartford School Board, its successors and assigns, so long as the premises are used for school purposes”
· Uses durational words: “so long as,” “while used as,” “until,” “during the time that,” etc. 
· ALWAYS accompanied by a future interest 
· Automatically transfers; grantor has a possibility of a reverter
· (2) Fee Simple Subject to a Condition: does not automatically terminate but may be cut short or divested at the transferor’s election when a stated condition happens 
· Ex: “Fred to Lucy, but if used for non-residential purposes, Fred shal have a right of reentry”
· Not automatic; must exercise right to reenter
· Right of reentry: future interest retained by the transferor (also known as power of termination)
· Language includes: “but if,” “provided however that when the premises,” “on the condition that the premises”
· (3) Fee Simple Subject to Executory Limitation: Estate created when a grantor transfers a fee simple subject to condition subsequent, and in the same instrument creates a future interest in a third party rather than in himself
· Ex: “O to the Hartford School Board, but if it ceases to use the land as a school, to the City Library” 
· Automatically transfers to third party if condition is violated
· → would not go back to original grantor, b/c he released any future interest 
· TLDR: FSD v. FSSCS
· FSSCS: future interest unless you reenter, where it becomes a present possessory interest upon reentry
· NOT automatic; requires action
· FSD: automatic transfer if broken → current possessory interest
· Includes DURATIONAL language; automatic → possibility of reverter
· Case: Mahrenholz v. County Board
· Huttons deed to Trustees of School District: “this land to be used for school purposes only otherwise revert to grantors therein” 
· Issue: FSD or FSSCS? 
· @ Old CL: possibility of reverter & right to reenter can’t be transferred (which is the law the court follows here) 
· → has to go thru intestacy statute so Harry Hutton is not allowed to transfer his future interest
· Court says it’s a FSD w/ possibility of reverter 
· “Otherwise to revert” → seems to intend on creating an automatic transfer back to grantor 
· Limitation is w/in granting clause → more common in FSD
· Common Law Rule: Future Interests Created by FSD or FSSCS
· Future Interests @ CL = not transferable!
· Can only be transferred to heirs thru intestacy statutes 
· But, this rule regarding transferability has been changed in a # of jurisdictions 
B. Concurrent Ownership of Estates
· Common Law Concurrent Interests
· Concurrent Interest: co-ownership where two or more persons have concurrent rights of present or future possession 
· vs. consecutive rights of possession: where ownership may be divided among two or more people that results in possessory and future interests 
· Types of Concurrent Interests
· 1) Tenancy in Common: separate, undivided interest (e.g. all have ¼ stake, but can use all of the land) 
· Shares need not be of equal size
· Each TIC has undivided share of the whole 
· Separate interests can be conveyed at any time 
· Note*: NO RIGHT OF SURVIVORSHIP
· Their interests pass along when they die through their will or the state’s intestacy statutes 
· Can be reached by creditors before of after death 
· 2) Joint Tenants: together, joint tenants are regarded as a single owner 
· In theory, each owns the undivided whole of the property 
· Note*: RIGHT OF SURVIVORSHIP (no need for probate)
· When one tenant dies, nothing “passes” to the surviving joint tenant or tenants
· Rather, the estate simply continues, freed from the participation of the decedent 
· Decedent’s interest is extinguishes
· Not reachable by creditors after death
· Requires the 4 Unities 
· Time: must be acquired or vested at the same time
· Title:  acquire title by the same instrument or a joint adverse possession 
· can never arise by intestate succession or other act of law
· Interest: all must have equal undivided shares and identical interests measured by duration
· Possession: each must have a right to possession of the whole 
· After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant
· If one of these unities disappears → become tenants in common
· JTs can change their interests into a TIC by a mutual agreement destroying one of the four unities 
· Any conveyance destroys; can be w/out knowledge of other JT
· Ex: Daniel & Isaac own a house together. Isaac dies and with a will leaves all of his property to SWPA.
· If Tenancy in Common → 
· Isaac’s interest goes to SWPA
· If Joint Tenants → 
· Daniel absorbs Isaac’s interest (no right of survivorship) 
· If Isaac conveys his interest to Patience while he’s alive → 
· Daniel & Patience have a TIC
· 3) Tenancy by the Entirety: 4 unities + marriage
· Recognized by roughly half of U.S. states 
· *not recognized in CA nor other community property states
· If divorce → terminates tenancy by the entirety 
· b/c it terminates the marriage
· Cannot be severed by transfer of interest
· Note*: RIGHT OF SURVIVORSHIP
· Severance of Joint Tenancy: a JT can break up the joint tenancy and turn it into a tenancy in common 
· Is  self-conveyance sufficient to sever? → YES; no need for “strawman”
· Case: Riddle v. Harmon
· Wife finds out she is a JT;  doesn’t want her husband to have right of survivorship
· → wife conveyed her interest to herself directly (without use of a strawman) 
· Court says use of strawman = archaic & outdated
· By conveying her ½ interest to herself, wife terminated the joint tenancy 
· → becomes a tenancy in common
· Court says they’re not giving her any new powers; a joint tenant always had the ability to sever the JT
· Does a mortgage sever the joint tenancy? → NO (under lien theory)
· Case: Harms v. Sprague
· 2 Brothers took title to real estate as JT
· Prior to John’s death, he gave his ½ interest in the JT to be used by Sprague as a mortgage 
· After his death, Sprague was the devisee of the estate under John’s will 
· Mortgage: a loan where the house is collateral; make a downpayment, bank loans the rest & gets interest 
· If homeowner can’t pay → bank takes house
· Different ways to conceptualize a mortgage: 
· (1) owner → get title (severs JT)
· (2) lien → get collateral over the house (doesn’t severJT)
· B/c court looks at  mortgage as a lien → doesn’t sever JT
· Don’t transfer title; William (other bro) absorbs the interest of his brother
· John’s interest has fallen upon his death & mortgage doesn’t survive
· Sprague loses → William gets John’s half 
· Cost Sharing: Sharing Benefits & Burdens 
· Expenditures
·  Taxes, Mortgage Payments, Carrying Charges:
· Right to contribution/credit in accounting or partition action 
· But, if sole possessor paid carrying costs, no contribution if value of use & enjoyment exceeds costs
· Repairs/Maintenance
· Majority: no right to contribution
· Minority: allow with notice
· Can recover reasonable credit in accounting or partition action 
· Improvements
· NO right to contribution, no credit in accounting or partition action 
· BUT, for in-kind partition, improving cotenants gets physical portion w/ improvements if non prejudicial to other or for partition by sale the value (not cost) goes to improving cotenant
· Relations among Concurrent Owners
· Relations
· Concurrent owners “each...own an equal interest in all of the fee and each has an equal right to possession of the whole” 
· Neither a joint tenant nor a tenant in common can do any act to the prejudice of his cotenants in their estate
· Communal ownership can sometimes encourage inefficient use of common property resources 
· → rules governing co-ownership should also distribute in a fair manner the benefits and burdens of co-ownership
· Partition: privilege/right  of each co-owner to transform a concurrent estate into estates held in severalty
· Completely severs co-ownership (unlike getting rid of a unity that maintains a co-ownership) 
· Action is available to joint tenants or tenants in common
· 2 TYPES: 
· In Kind: break the property up physically into chunks (no more undivided interests) 
· In Sale: property is sold & proceeds are then distributed 
· Case: Delfino v. Vealencis
·  Court adopts the following rule: 
· Presumption in favor of in-kind, but can partition by sale when: 
· (a) physical attributes make in-kind impracticable or inequitable; AND
· (b) interest of owners would be better promoted by partition by sale 
· Court says b/c of the shape of the land (rectangular) w/ 2 roads (equal entry access)
·  → in kind is practicable
· Also look at the fact that there are only two parties w/ concurrent ownership 
· → in kind is practicable; there are not so many numerous fractional owners of the property 
· Also, sale wouldn’t be in best interest of both parties 
· It would affect Vealencis’s livelihood since she lives and operates her business there
· Benefits/Burdens: rent or other payments (mineral lease, timber sales) from third parties: 
· Cotenants who collects must account to other for actual amounts received net expenses
· FMV due only if:
·  Ouster, or 
· Majority Rule: not enough to ask for rent, must be denied entry
· TIC have undivided right to occupy & possess the whole
· Adverse possession
·  where one co-tenant asserts that he has unequivocal / complete ownership 
· Case: Spiller v. Mackereth
· Lessee vacated the building, Spiller entered & began using the structure as a warehouse
· Mackereth, as co-tenant, wrote a letter telling Spiller he must vacate or pay half of the rental value 
· Court follows majority rule; Mackereth was not actually denied entry (despite the locks → just used to protect Spillers’ things)
· Spiller acknowledge they were co-tenants 
· → adverse possession exception doesn’t apply either 
· Case: Swartzbaugh v. Sampson
· Mrs. Swartzbaugh didn’t want to lease the space to Mr. Sampson b/c he wanted to use it for a boxing pavilion 
· Property was being used to grow walnut trees
· She refuses to sign the lease & wants to nullify the lease between her husband and Sampson 
· → doesn’t matter; contract for lease is valid b/c husband is allowed to transfer his right/interest thru a lease insofar as he owns 
· Can be done even w/out wife’s consent 
· So, since lease = valid, Mrs. Sampson can instead: 
· Sue for profits made by Sampson & demand half rent 
· Try to get an ouster (by getting Sampson to oust her/deny her entry) 
· If ouster → she’s entitled to FMV rent
· Could also may partition land, but would have repercussions since she’s married to her co-tenant
· Marital Interests, Tenancy by the Entirety, Divorce
· Marital Property: background (default) rules for property owned by married couples
· 2 approaches: 
· (1) Community Property (AZ, CA, ID, LA, NV, NM, TX, WA, & WI): marriage is a “partnership”; hence: 
· Earnings of each spouse owned equally as undivided shares during marriage
· Earnings include rents, profits, fruits of earnings
· Allows for separate property if acquired before marriage or during marriage by gift, devise, or descent
· No right of survivorship (unlike a JT) 
· But thru a will, can convey your ½ community property to your spouse or to whomever
· (2) Common Law Property (Majority Rule): system of separate property, the property rights of each spouse are classified according to three categories: 
· 1) rights during the marriage; 
· 2) rights upon divorce; and 
· 3) rights at death
· Historically, 
· Moment of marriage a woman “ceased to be a legal person for the duration of the marriage”
· Wife’s personal property became husband’s 
· Husband had right to possess her real property and to alienate right to possess
· Reachable by creditors 
· Married Women’s Property Acts
· Passed in all CL property states in 19th century 
· Protected wife’s property from husband’s creditors
· Granted her autonomy (not full equality) 
· Women’s property became her separate property
· Immune from husband’s debts
· She gained control of her own earnings
· *Allow for Tenancy by the Entirety 
· Case: Sawada v. Endo (GROUP III)
· Husband got in car accident, injured party (Sawados) wanted to nullify the Endos’ conveyance of their home to their sons 
· Sawados believed they had claim to Endo’s assets b/c accident was his fault
· Issue: Whether the interest of one spouse in real property, held in tenancy by the entireties, is subject to levy & execution by his or her individual credits 
· Court says NO
· → interest of one spouse in TBE is not subject to claims of that spouses’ individual creditors
· Policy: TBE = united as one; indivisibility of the interest
· → favor family interests over creditors
· Modern Approaches to COMMON LAW Marital Property (as of 1950’s)
· GROUP I (MA, MI, NC)- same as historical version of the estate
· Possession and profits subject to husbands’ exclusive control and dominion
· Husband can convey, subject only to wife’s right of survivorship 
· Difference re: creditors 
· In MA only, creditors can reach husband’s shares
· GROUP II (AK, AR, NJ, NY, OR)- estate may be sold or levied upon for either spouse’s separate debts, subject only to other spouse’s right of survivorship
· GROUP III (DE, DC, FL, IN, MD, MI, PA, etc.)- attempted conveyance by either spouse is void and the estate may not be subjected to the separate debts of one spouse only 
· Sawado v. Endo: Hawaii adopts this approach 
· “Indivisibility of the estate, except by joint action of the spouses, is an indispensable feature of the tenancy by the entirety”
· No separate interests; no option of partition 
· Policy: 
· Family solidarity 
· Shortage of fee simple residential property 
· GROUP IV: (KY, TN)- contingent right of survivorship is alienable and attachable by creditors
· Use and profits cannot be alienated during marriage
· Common Law Marital  Property: Take-Aways
· Majority Rule: not reachable by creditors of one spouse 
· Various ways of dividing up the estate bundle of sticks
· Individual rights to current possession and/or survivorship
· One undivided interest in property 
· Divorce in Common Law Jurisdictions: “equitable division” 
· Great Variation 
· Fault: expressly included, excluded or ignored 
· Some divide all property regardless of time & manner of acquisition 
· Some only divide “marital property” 
· → Movement toward equal division of marital property (however defined) 
· Case: In re-Marriage of Graham, Mahoney
· Couple was married before seeking divorce
· During marriage, wife worked and helped support husband while he was pursuing an MBA 
· After receiving degree, his expected earnings increased significantly 
· Court found that though “property” is defined broadly, it’s not broad enough to encompass an educational degree
· → no exchange value, not transferable 
· Dissent: unjust not to repay wife for providing for her husband’s education; believed the majority’s reading of the word “property” was too restrictive 
· Scope of Marital Property; Property Division Upon Death
· Death of Spouse: Common Law Jurisdictions
· Old CL: Dower and curtesy (now abolished) 
· Dower survives in a few states (existed as a means of support) 
· Life estate in ⅓ of real property held during marriage
· Includes Freehold Land: 
· (1) owned during marriage and 
· (2) inheritable by issue (fee simple or TIC, not JT) 
· Modern Elective Share: ownership (rather than support -- i.e., life estate of dower) 
· All CL jurisdictions except GA have 
· Attaches at moment of marriage
· Surviving spouse can renounce will, choose statutory share (usually ⅓ - ½) 
· Usually applies to all of decedent’s property at death
· Does not include life insurance and JT
· End of Marriage (Death/Divorce): Community Property Jurisdictions
· Divorce: community property divided 
· Usually 50-50
· Death: decedent can dispose of ½ CP (and all separate property)  by will 
· If no will, spouse (usually) takes decedent’s share of community property, depending on details of state’s intestacy statute
· Migrating Couples: 
· ***distribution of assets = determined where you die 
· E.g. if you lived in common law state then moved to community property state → based on CP laws
· ***character of property = determined by your domicile at time of acquisition
· Mixing CP & SP: 3 Approaches
· 1) “inception of right” → character of property is determined at the time the wife signed the contract of purchase 
· House is her separate property 
· 2) “time of vesting rule” → title does not pass to wife until all installments are paid, and hence the house ic community property
· 3) pro rata apportionment → community payments “buy in” a pro rata share of title 
· Rights of Domestic Partners
· Common law marriage is now only recognized in 10 states 
· Cohabitating parties must manifest their intent to be husband and wife and hold themselves out in the public as husband and wife 
· If jurisdiction recognizes common law marriage, the couple married by common law have the same rights as a couple married with license and ceremony
· Reasons for abolishing common law marriage
· 1) it was no longer needed with the development of modern transportation and roads
· 2) thought to generate litigation and encouraged perjured testimony about an agreement to marry a cohabitant seeking the benefits of lawful marriage at the termination
· 3) common law marriage dignified immorality among persons of lower socio-economic class who were more likely than the well-off to enter into such an arrangement
· Case: Obergefell v. Hodges
· Same-sex couple seeking legal recognition of their marriage
· Surviving spouse wanted benefits of marriage & to be recognized as surviving spouse on late husband’s death certificate
· Benefits of marital status: taxation, inheritance and property rights, spousal privilege, etc, 
· @ this time, same-sex marriage was recognized in some states while not recognized in others
· Supreme Court says marriage = fundamental right; not going to limit who can get married to whom
· Community Property: Separate or Community? 
· (1) When was property acquired?
· If before marriage or after divorce / separation (CA) → separate
· (2) How was it acquired? 
· Gift, inheritance, devise → separate property (even if during marriage)
· (3) Earnings during marriage
· → community property 
· Community Property: Transmuting Property
· Unlike JT, takes both spouses to take something out of the CP form 
· *most states require writing, although a signature on a deed is often presumed to be valid 
· But, one spouse (acting alone) can transmute their own separate property into community property by making a gift to the community
· *does not require writing → presumptions favor CP
· Burden is on spouse asserting that something is separate property 
III. LAND USE CONTROLS
A. Nuisance: Private / Public Land Use Controls
· Private Nuisance (Restatement): one is subject to liability for a private nuisance if, but only if, his conduct is a legal cause of an invasion of another’s interest in the private use and enjoyment of land, and the invasion is either 
· (a) intentional and unreasonable, or 
· (b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct,
· Case: Morgan v. High Penn Oil Co. 
· Oil refinery omitted noxious gases and odors which came onto P’s property; 2-3 different days during each week 
· Ps also were renting out their land to tenants, owner a restaurant → harmed both these prop interests 
· Gases and odors harmed a person of “ordinary sensibilities”; caused them to feel uncomfortable and sick 
· Sufficient evidence to support both damages & injunction for plaintiffs’ claim for nuisance
· Def intentionally and unreasonably cause noxious gases and odors to escape onto the nine acres of plaintiffs to such a degree as to impair in a substantial manner their use & enjoyment of the land → recover temporary damages
· Evidence can lead to the inference that def will continue to operate the oil refinery in the future → prohibitive injunction
· Subissue: Defining Intentional 
· (1) Acts for the purpose of causing the nuisance or knows that it is resulting from his conduct, or 
· (2) Knows that it is substantially certain to result from the conduct 
· NOTE: liable regardless of degree of care or skill exercised by him to avoid the injury 
· Subissue: Defining Reasonableness -- TWO TESTS
· (1) THRESHOLD TEST
· Focuses on gravity of harm to the P 
· (2) RESTATEMENT BALANCING TEST (utilitarian approach) 
· Balances the gravity of harm to P with utility of D’s actions 
· Gravity of Harm Factors (For P)
· a) extent of the harm; 
· b) character of the harm;
· c) social value that the law attached to the type of use or enjoyment invaded (e.g. meth lab v. children’s hospital) 
· d) suitability of the particular use or enjoyment invaded to the character of the locality; and 
· e) burden on the P of avoiding the harm
· Utility of Conduct Factors (For D)
· a) social value that the law attaches to the primary purpose of the conduct; 
· b) the suitability of the conduct to the character of the locality; 
· c) the impracticability of preventing/avoiding the invasion 
· Hypo: Flam’s Factory emits noxious odors at 8:45 am every day that last until 9:15. The odors make anyone who smells them nauseous. The following people are bothered by the smells. Which of them can likely bring an action for private nuisance?
· (a) Paul Pedestrian who walks by FLam’s on the public sidewalk on his way to work every day.
· (b) Nellie Neighbor who owns a house next door to Flam’s and is pregnant.
· Correct answer; unreasonable interference w/ N’s enjoyment of her land
· (c) Allen Assistant, who works at Nellie’s house every day.
· Hypo: Smith & Co. manufacturers a knock-off of Chanel No. 5. Paula has noticed the scent but only became bothered by it when she became pregnant. She tells the plant manager about her illness, but he just laughs. Will Paula be successful in a private nuisance action? 
· No; Paula won’t be successful b/c has to affect someone of ordinary sensitivities; since she’s pregnant, she’s more sensitive
· Compare Trespass
· Trespass: intent and entry upon another’s land 
· *reasonableness doesn’t matter 
· P likely will have easier time for a trespass cause of action (as opposed to nuisance) b/c you don’t have to show unreasonableness
· Nuisance Remedies 
· So, if private intentional nuisance is found, what do we do about it?
· (1) damages (different types)
· (2) injunction 
· ***Note: very fact-intensive inquiries 
· Case: Estancias Dallas Corp. v. Schultz
· Trial court found a nuisance; D’s AC unit created such loud noise that interfered w/ Ps’ sleep because it sounded “like a jet airplane/helicopter”
· Granted permanent injunction
· Court seems to use threshold test (not taking into account the utility of D’s conduct) 
· So, on appeal, what is the appropriate remedy?
· Look @ balance of equities; who’s going to be harmed more with or without the injunction?
· Cost of avoiding harm for Ps? It’s 55 ft away from their apartment, so can’t really avoid it since it interference with their sleep & ability to host people 
· Court looks at what D is providing (here, AC for multiple units)  & since there’s no shortage of apartments in the area, no evidence that public will suffer by granting injunction
· So, injunction & trial court decision is affirmed 
· Case: Boomer v. Atlantic Cement Co. 
· Ds operate a large cement plant that is interfering w/ P’s property
· Plant resulted in dirt, smoke, and vibration emanating from the plant 
· Court is no longer following the NY rule that an injunction will be automatically granted when a nuisance is found 
· Would mean that plant would have to close down all at once, which is not in the best interests of the parties (D had already invested $45 million in this plant & employed 300 people) 
· So, court is trying to find a better solution; instead, proposes a delayed injunction where Ds get time to fix the problem
· Granting an injunction unless D pays permanent damages as may be fixed by court seems to do justice for both parties (compensating P for the harm at all times) 
· Also, may spur potential research & investment in combating the issue of pollution
· Dissent: majority is in effect “licensing a continuing wrong”; destroys incentive to abate pollution & find cleaner, more efficient solutions
· Also, substantial property rights have been impaired 
· Public Nuisance (Restatement): an unreasonable interference with a right common to the general public 
· Applicability 
· Usually successful in lead paint & PCB bans
· Unreasonableness for Public Nuisance (Restatement factors)
· (a) Whether conduct involves significant interference with public health, public safety, public peace, ... or 
· (b) whether the conduct is proscribed by a statute, ordinance, or regulation, or
· (c) whether the conduct is of a continuing nature or has produced a permanent and long-lasting effect, and, as the actor knows or has reason to know, has a significant effect upon the public right
· Case: Spur Industries v. Del Webb
· AZ statute declares the following conditions as public nuisances dangerous to public health: 
· “Any condition or place in populous areas which constitutes a breeding place for flies, rodents, mosquitoes, and other insects capable of carrying & transmitting disease-causing organisms to any person or persons” 
· Del Webb = developer of Sun City; cattle feeding pen was already there prior to the development of an urban area
· So, P “came to the nuisance” b/c it existed prior
· Also, P benefitted from buying this plot b/c it was cheaper due to the feed lot nearby 
· Would be unfair not to indemnify Spur; court is enjoining conduct so Spur must close the feedlot & move elsewhere
· Court says b/c this is a public nuisance & many older residents live there, Del Webb must buy out Spur & indemnify him for coming to the nuisance & forcing Spur to close down/move
· Court = very concerned w/ effect on public who live there & have to tolerate presence of odor & flies
· Hypo: Sam & Trudy bought cheap loft next to a large wholesale bakery. For the last 20 years, the bakery has loaded trucks into the wee hours of the morning for deliveries between 3-6 am so that customers can smell fresh baked in the morning. Loud & frequent truck noises make it difficult for S & T to sleep. Bakery employs 100 people & it would cost $1.5 million to move. Public nuisance?
· S & T came to the nuisance where this bakery had already been established; it’s an industrial area 
· Coming to the nuisance = not a slam dunk, but is a factor to consider
B. Zoning: Legislative Land Use Control
· Zoning: attempt to prevent  nuisance/ inconsistent land use in first place (for a nuisance cause of action, harm must already exist/interfere with use and enjoyment of land) 
· Process for Zoning
· City body/legislative body makes a plan to develop a city to avoid potential inconsistencies or conflicts that may arise 
· “Police power” → reserved to the states
· vs. federal gov’t: power must be tied to an identified power in the Constitution 
· Conventionally, 3 kinds of categories: 
· (1) use districts
· (2) area districts
· (3) bulk districts (“floor area ratio”)
· Devices for Flexibility 
· Variances
· “Special exceptions” (in CA -- called conditional use permits)
· Zoning Amendments - essentially a change the statute
· Grandfather uses will allow old uses to remain 
· Case: Village of Euclid v. Amber Realty Co.
· “Euclidean zoning” → paves the way & serves as a framework for zoning/city planning 
· Occurs through categorizations of uses, heights, and areas
· Use districts: cumulative; e.g. U1 = most restrictive, U2 = includes U1 & U2, etc. 
· P making a facial attack (attacking ordinance on its face by saying the whole thing is unconstitutional); attacking the zoning code after his property falls into 3 of the use categories 
· P says the limitations are decreasing the property value & are a violation of due process b/c it interferes w/ his property rights 
· So, P isn’t attacking the application (never applied for a permit) -- just saying it interferes with his rights 
· State/local police power: cities have general police power to protect the public
· City taking this action under its police power; trying to avoid potential nuisances 
· Problematic: keeping apartments out of single-family households 
· Division by class → potential effect/consequence of zoning
· 2 sides of this decision
· (1) moving industry away from residential areas & preventing potential harm / nuisance, but also
· (2) has potential to discriminate based on class 
· SO: zoning is okay as long as it’s not unreasonable/arbitrary 
· Euclidean Standard of Review (Facial Challenge)
· Very hard to get something struck down; if zoning provisions are “clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or public welfare” 
· “As-Applied” Challenges? 
· Not likely to win, at least under substantive due process
· P will only win when application is arbitrary & oppressive 
· Case: State ex rel. Stoyanoff v. Berkeley 
· Ps challenging ordinance application as arbitrary; say that permit request complied w/ all of the rules/requirements (height, area, etc.) 
· But, board denied their request → house did not comply w/ general appearance of colonial, English/French styled homes 
· Said design did not conform to the aesthetics of the community → architectural board denies design 
· Ps say  board has too much discretion → unauthorized by enabling statute
· Court says no; they are doing this for the general welfare of the community & to uphold high property values 
· Problems with the ruling:
· Stifling innovation, creativity, diversity
· Architecture = form of free speech 
· How far do these police powers go? 
· Can lead to exclusionary zoning
C. Takings
· Introduction to Takings
· Takings Clause
· “Nor shall private property be taken for public use, without just compensation” 
· Main Areas of Litigation
· (1) What constitutes a public use? 
· (2) What acts amount to ‘taking’ property?
· (3) Expanded from original idea to include regulation. What is the scope of the latter? 
· Eminent Domain
· Power of government to force transfers of property from owners to itself
· “Condemns” property, transfers in exchange for market value 
· EX: Dodger Stadium
· City used eminent domain to displace Chavez Ravine & tightly-knit Chicano community 
· Inverse condemnation: suit by landowners to establish that government action = taking of property & therefore requires compensation
· Meaning of Taking
· Historically, “take” only meant direct appropriation but not courts say take is broader: 
· Penn Coal: value reduced by regulations that go “too far” could include many types of regulations, such as: 
· (a) zoning 
· (b) environmental regs (ESA, Wetland Regs)
· (c) historical preservation ordinances etc. 
· (d) building permits
· (e) “exactions” 
· “Public Use” Litigation
· What Constitutes “Public Use”?
· Case: Kelo v. City of London
· If no public use → can’t exercise eminent domain power 
· If public use → can condemn property, but must compensate owner 
· City = suffering economically; want to use land to develop a park & set up space to accommodate Pfizer 
· Office space, create a Marina, restaurants & shops 
· Gov’t purpose: economic development; trying to revitalize the city (create jobs, make it a more appealing place) 
· Before, about 115 residences (where only 15 resident didn’t want to sell); properties = in way of development
· Majority: plan constitutes valid public use
· Public use normally defined as use by the public; public will have access to (e.g., train, public hospital, public school) 
· Very in the middle; yes public can use the park, the Marina, etc. but a lot of this land is being allocated to Pfizer
· Court not too concerned with this; there are a lot of benefits being given to the public, so counts as public use 
· Taking a very deferential stance to what the state’s/local city’s needs are; giving them the ok & yielding to what the city thinks is necessary 
· Court construing public use to be synonymous w/ public purpose, not necessarily use by the public 
· So, public benefit (economic revitalization) is sufficient
· Dissent: broad approach = problematic b/c it gives gov’t unchecked power; can have counterintuitive effects (gentrification, displacement of minorities, etc.) 
·  What Constitutes a Taking?
· Implicit Takings
· Case: Loretto v. Teleprompter Manhattan CATV Corp.
· Example of an implicit taking (in contrast to public use) 
· Gov’t is not actually taking land; this is an inverse condemnation action (property ownership is not being transferred as in Keto) 
· Landowner saying what you’ve done affects me to the extent that it amounts to a taking 
· Loretto owns an apartment building and there are cable lines that run across the front of her building
· vs. installing a fire alarm → not a taking; doesn’t interfere w/ right to exclude b/c landlord has to provide this
· Case doesn’t turn on public use, rather turns on the question of whether there’s a taking at all
· Court comes up with a bright-line, per se rule:
· Permanent, physical occupation (as opposed to temporary) amounts to a per se taking; not balancing this against government’s interest 
· Dissent: bright line rule is problematic
· Hard to draw the line; what about something so small?
· Majority: very concerned w/ property rights & bundle of sticks
· Don’t want to take away an owner’s  right to exclude
· Per se Taking Out of Loretto: 
	
	Physical Occupation
	Use Restriction

	Permanent
	Permanent physical occupation = taking
	Permanent use restriction

	Temporary
	Temporary physical occupation
	Temporary use restriction


· Case: Hadacheck v. Sebastian
· Petitioner bought tract of land to excavate the clay & manufacture brick (bought expensive machinery, etc.)
· CA Ordinance: makes it unlawful for any person to establish or operate a brick yard...within described limits in the city 
· Court says the ordinance is a legitimate regulation and does not amount to a taking b/c:
· Legitimate use of police power for private persons to yield to the public 
· Brickyard was a safety hazard to the community 
· Law was passed in a general area & was not directed at him; also not prohibited from removing clay, just can’t use it to manufacture brick 
· Case: Pennsylvania Coal v. Mahon
· State passes a law to prevent Penn Coal from mining under their property in such a way as to remove support and cause a subsidence of surface and of their house 
· Court says if regulation goes “too far” → constitutes a taking
· Trying to completely diminish the economic value of land b/c statute makes it commercially impracticable to mine the coal (which is essentially a permanent taking)
· Isn’t this unfair to the owners? They’re not protected; so if their home falls into a sinkhole, they have to take the fall (owners seeking an injunction against Coal Co.) 
· This is not a public nuisance, this is a case of a single home
· Court more considered w/ Penn Coal’s property rights; the home owner’s deed allowed for Penn Coal to mine underneath so Mahon assumed this risk & had proper notice 
· Even if this occurred on a public street → same result 
· Can’t be so shortsighted as to only acquire surface rights
· Court basically saying we’re not going to protect people from entering into bad contracts 
· Dissent: public safety is imperiled, so this is not a taking
· Also says that when you buy property, you buy everything above & below it 
· Looking at entire land & not breaking it up by part (conceptual severance) 
· So, the reduction in value is not as great as majority says
· Again, dealing w/ an implicit taking, not eminent domain where gov’t is forcing the sale of something 
· Majority is very concerned w/ property rights & contract rights
· Ideas out of Penn Coal
	Regulatory Taking
	-a taking can occur w/out physically appropriating land 
- e.g. if regulation goes too far, it will be recognized as a taking

	Diminution in Value 
	-idea that if property value is so reduced, an implicit taking has occurred

	Average Reciprocity of Advantage
	-is there a shared advantage to this law? Yes, you might be restricted, but are you benefited because others are being restricted too?


· Case: Penn Central Trans. v. City of New York
· NY passes law that specified districts and designated some buildings as landmarks, to which owners had to keep exterior features in “good repair” & use is limited
· If owners wanted to make changes → had to submit proposals to the the commission; but, Penn Central did not seek judicial review when commission denied their proposals 
· Renovations complied w/ zoning ordinances, but didn’t comply w/ historical landmark aspect
· Also, thru designation as a landmark, Penn Central got tax benefits & transferable development rights (TDRs)
· Court looks to diminution in value -- is it going too far?
· Not that bad; Penn Central can continue what they’ve been doing for 60 years, just can’t develop the land into offices
· Penn Central counters by saying they lost all of their air rights 
· Common denominator problem: Majority here says you  can’t divide a single parcel into discrete segments; must look at the whole picture (contrary to what was said in Majority in Penn Coal) 
· SO, majority is unwilling to separate airspace rights from the whole
· Dissent: this is a taking; Penn Central is being singled out (not true, over 400 landmarks designated by this NY law) 
· Penn Central Factors for Diminution in Value
	Does regulation go “too far”?
	Facts in Penn Central

	(1) Economic impact on the claimant, particularly: 
	(1) Penn Central paid a lot of $$$$ to architect 

	(2) Interference with “distinct investment-backed expectations”; and (e.g. taking any affirmative actions for future plans in that property like putting down payment, etc.) 
	(2) interferes w/ lease agreement 

	(3) The “character of the governmental action” (e.g. is it common, or everyone else is also burdened?) 
	(3) what interest are we worried about? (e.g., this is a designated landmark); is the gov’t singling out one party (Penn Central says yes) 


· Takings: Reduction in Economic Value
· Case: Lucas v. South Carolina Coastal Council 
· South Carolina passes act requiring a permit before owners can use their land other than the use of the critical area was devoted to in 1977 
· But, this act wasn’t in place when Lucas purchased the land
· Lucas was barred from building any permanent habitable structures on his lot & says he lost all economic value 
· Is this accurate? He can still have a permanent structure (not habitable, e.g. a cabana); can still have a temporary habitable structure (e.g. a trailer park) 
· Trial court renders the land economically valueless (so, starting w/ this presumption) 
· Issue: what’s the denominator? Are we looking at the entire property, or the portion that is interfered w/?
· Majority: says that loss of all economic value is basically equivalent to a permanent physical occupation in Loretto
· Very concerned w/ gov’t passing regulations under “guise” of mitigating a public harm
· Distrusting of the state b/c whether or not something is a harm is in the eye of the beholder 
· Exception: any limitation that wiped out all of property owner’s economic value “cannot be newly legislated or decreed...but must inhere in the title itself, in the restrictions that the State’s law or property and nuisance already place upon land ownership”
· Concurrence: finding of no value is “curious” 
· Blackmun Dissent: launching a missile to kill a mouse; creation of this categorical rule is unnecessary and this opinion will interfere w/ state legislatures 
· Why can a court, but not a state, decide if something is benefit-conferring or harm-conferring? 
· Stevens Dissent: human conditions are evolving & this categorical rule freezes state’s legislature ability to pass laws 
· Total Wipeout: New Categorical Rule out of Lucas
· “When owner of real property has been called upon to sacrifice all economically beneficial uses in the name of a common good...he has suffered a taking” 
· Aka, gov’t actions that effectively wipe out all economic value always amounts to a taking
· Exception: “background principles” of state law limit title (especially nuisance and property law)
· Case: Palazzolo v. Rhode Island
· Corporation set up and buys plots of wetlands
· Made a few applications in the 1960’s → denied by agency
· State passes legislation to protect wetlands in 1971 & 1978 → corporate charter gets revoked → title passes to Palazzolo after regulations come into effect 
· State argues this is a background principle under Lucas; under Penn Central, this reg. was already in place so no reasonably-backed investment expectations b/c it’s subject to state laws
· Majority: fears gov’t is abusing its police power
· More rights-based protection from the sovereign 
· State was wrong to say that it’s automatically a background principle & no, his investment expectations were not unreasonable 
· Ripeness: not mature until it’s gone all the way thru the courts
· Fails under Lucas b/c he has not been economically deprived of all uses since the uplands portion of the property can still be improved 
· Doesn’t lose b/c of background principles, but b/c he still has economic use
· Trying to make the wetlands as his denominator, but court says look @ entire property 
· Just because law existed beforehand, doesn’t make it a background principle 
· Concurrence (O’Connor): time matters, but it’s not a brightline rule; it’s a relevant consideration in the Penn Central analysis
· Concurrence (Scalia): fact that a restriction existed at the time the purchaser took title should have no bearing upon the determination of whether the restriction is so substantial as to constitute a taking
· Case: Murr v. Wisconsin 
· Court is looking @ and trying to figure out what’s the relevant parcel (denominator problem) 
· Petitioners’ parents arranged for them to receive ownership of 2 lots (would be different if they weren’t bro & sis)
· After acquisition, state passes Wild & Scenic Rivers Act that required a management and development program for river
· Here, petitioners own two adjacent lots → not allowed to be treated as separate; they’re under a merger provision
· Ps are always going to try & define property taken as under the reg directly so it can be deemed a total wipeout (Lucas)
· Here, Ps say total wipeout of one of their lots; so do we look at them separately or together?
· In response, majority offers factors to analyze the issue: 
· (a) treatment of land under state and local law (merger)
· (b) physical characteristics of the land
· (c) prospective value of the regulated land
· After looking at these factors, court says parcel should be treated as one & so Ps could have anticipated that this reg would after it
· Also, reduction in value =  mitigated when put together
· Dissent: undermines protections of the Taking Clause
· Takeaway: how you define the relevant parcel = how you figure out how much economic value is left
· Takings: “Exactions”
· What is an Exaction?
· Exaction: owner saying I want to do “X” with my property & seeks a permit → gov’t / municipality says ok, but on a specific condition (essentially permit w/ an attached condition)
· General ‘Nexus’  Rule for Exactions: essential nexus is required between the gov’t demand (harm/inconvenience)  and the reason/impact for the regulation in the first place
· Trigger: owner asked to give something that would otherwise be a taking 
· Case: Nollan v. CA Coastal Commission
· Nollans want to develop beachfront property → seek a permit w/ a local commission
· Commission imposes a condition: Nollans must build an easement so the public can pass through
· But, right to exclude is being turned over to the gov’t
· If this happened w/out a permit → constitutes a taking; so, court now looking at this in context of Commission issuing a permit
· Essential nexus is not there between the reg & the demand
· “None of the commission’s proposed justifications for the condition (to protect view of beach) is related enough to demand the creation of an easement” 
· Basically a play on word “access”; obtaining of an easement here is to serve some valid gov’t purpose w/out paying just compensation
· Majority (Scalia): worried that gov’t agencies will extort owners
· Dissent: Majority’s view is too narrow & restrictive; visual access if important b/c public can see the easement & then see that they;re allowed to traverse, rather than the easement not precisely affording the public visual access
· Also, private use encroaching on public access to public beaches (rather than the other way around)
· Avg. reciprocity of advantage b/c other owners = restricted
· Dolan Rough Proportionality Test
· Essential nexus test; must show “rough proportionality” between the nature and extent of required dedication & impact of proposed development
· Degree of connection between the exactions imposed by the gov’t and the projected impacts of the proposed development 
· Case: Koontz v. St. Johns Water Management District
· P sought permit to develop his land that was largely a wetland
· When applying for a permit, petitioner offered to foreclose any possible future development of the approximately 11-acre southern section of his land by deeding to the District a conservation easement on that portion of his property 
· No distinction between a condition subsequent and a condition precedent
· District cannot evade the limitations of Nollan and Dolan by phrasing its demands for property as conditions precedent to permit approval 
· Extortionate demands for property in the land-use permitting context run afoul of the Takings Clause not because they take property but because they impermissibly burden the right not to have property taken without just compensation
· Dissent: disagrees w/ monetary exactions amounting to a taking
· The Takings Clause has no bearing when the government imposes “an ordinary liability to pay money” 
· Requirement to pay money to repair public wetlands is not a taking, it simply imposes “an obligation to perform an act” (the improvement of wetlands) that costs money 
· Takings Wrap-up
· Development
· Public Use
· Keto: public use = public purpose
· What counts as having taken? 
· Up until 1920’s, it was just that gov’t exercised power of eminent domain to force a sale 
· Then → Penn Coal: if a regulation goes “too far” in reducing value of property, then it’s a taking. After Penn Coal, 
· Penn Central: primary test for diminution in value. Look at: 
· (1) economic impact of regulation on claimant, 
· (2) extent to which regulation has interfered w/ distinct investment-backed expectations
· Lucas: additional way of getting a taking -- “total wipeout” 
· When a gov’t deprives an owner of all economically viable use → per se taking
· Don’t balance Penn Central factors; accept lower court’s finding that there’s no economic value 
· Exception: unless it’s something that could have been prohibited under background state principles (nuisance)
· Palazzolo: acquired (thru some technicalities) property after a state reg was in place
· This is a taking; doesn’t affect what is a “background principle”
· Court could have said that you can’t divide prop like that (wetlands & uplands)
· Fails under Lucas b/c not a total economic wipeout; P could still build house on his prop
· Loretto: permanent physical occupation = per se taking 
· Third party = authorized by the gov’t, not something on the owner’s own volition
· Nolan/Dollan, Koontz: exactions; conditions imposed must have an essential nexus and be roughly proportional to the harm/inconvenience posed on the owner
C. Servitudes: Private Land Use Control
· Introduction to Servitudes
· What are Servitudes? 
· Servitudes: non-possessory interest in another’s property 
· People making private agreements for the use/interaction of land
· Person getting that right is getting it as a landowner; important b/c once an easement is established, it sticks to the estate in land
· EX: A gets an easement to go across B’s land to get to her land. 
· A, after paying,  gets the benefit, B gets the burden.
· Easements
· Easements vs.  Licenses
· Easement: irrevocable right to use or control some aspect of another’s prop




vs.
· Licenses: revocable permission to do something that would otherwise be a trespass
· EX: Entering & using an AirBnb, letting in a plumber, etc.
· Terminology 
· Easement in Gross / Appurtenant
· Appurtenant: dominant & servient parcel
· Dominant: parcel that’s getting the benefit
· Servient: one that’s burdened with the easement 
· In Gross: not necessarily two parcels (so not an easement appurtenant) 
· EX: Prof. Trisolini getting easement to use/swim in the lake.  
· Affirmative / Negative Easement
· Affirmative: gives easement holder the right to do something & gives owner the right to do something



vs.
· Negative: promise not to do something with a certain piece of property
· Classification of Easements
· Easements = classified by how they are created
· (1) Express 
· In writing, comply w/ Statute of Frauds
· Others: Exceptions to Writing Requirements
· (2) Estoppel
· Rule: requires permission or acquiescence plus reliance 
· Reliance = substantial expenditure of money or improvements
· (3) Prescriptive (cousin of adverse possession) 
· Rule: created when owner has openly, peaceably, continuously, and under claim of right adverse to the owner of soil, and w/ his knowledge and acquiescence, used a way over the lands of another for as much as 15 yrs
· (4) Implied: guess as to what the parties intended, even tho they didn’t get it in writing  
· Rule: arises only when one piece of land is divided into two or more plots 
· Becomes necessary when parties don’t make explicit in the transaction that easement exists 
· Inference about the intention of the parties
· Two Kinds:
· (1) By prior use (Van Sandt) 
· (2) By necessity (Othen) 
· Elements for Implied Easements by Prior Use
· (a) severance to title of land, initially undivided; 
· (b) use = apparent, existing, and continuing use of one parcel @ time of severance; and
· (c) reasonable necessity for the use @ time of severance
· Easement by Necessity
· Majority Rule: easement is based on the parties’ intent and that the parties may create a landlocked parcel if they so intend 
· Othen: requires strict necessity 
· Minority Jrdx: only reasonable necessity 
· Courts in these jurisdictions have granted easements by necessity where access to the land exists, but is claimed to be inadequate, difficult, or costly 
· Subissue: Should we require a higher showing of necessity for reservations? Courts take various approaches: 
· (a) reservation not allowed at all
· (b) treated the same
· (c) requires “strict” necessity (instead of reasonable)
· (d) one factor among several
· Case: Holbrook v. Taylor
· Appellees asserting that they have right to use easement
· Appellants erected a steel cable across roadway by preventing its use & also put up “no trespassing” signs
· Court concludes no easement by prescription b/c no evidence that use of the haul road was either adverse, continuous, or uninterrupted
· Can’t be adverse where you paid royalties & paid for a limited right to use the easement; it was all by permission
· Rule for prescription: an easement is created when owner has openly, peaceably, continuously, and under claim of right adverse to the owner of soil, and w/ his knowledge and acquiescence, used a way over the lands of another for as much as 15 yrs
· Be wary of acquiescing v. giving permission*
· So, what about easement or estoppel?
· Relying on permission; spent a lot of $ to develop the property & improved the road itself
· Appellants sat & let them spend a lot of $ → they are denied / estopped from preventing the use of the (former) license & now easement
· Would come out differently if didn’t spend all that $
· Case: Shepard v. Purvine
· Parties were close friends and neighbors; Ps did not insist upon a deed
· Court says oral license act upon in the manner plaintiffs acted is just as valid, binding, and irrevocable as a deeded right of way 
· For Ps to have insisted upon a formal deed would have been embarrassing and would have expressed doubt as to their friends’ integrity 
· Takes same view as Holbrook; relied on oral license (permission) 
· Case: Henry v. Dalton
· Court doesn;t like the idea that if someone relies on a license it can then become irrevocable 
· Much better to put it into writing in a deed; leaves out the uncertainty of having to construe
· Respects land title systems; don’t have to litigate over oral agreements (less room for fraud & more reliable) 
· Case: Van Sandt Royster
· Series of transfers; V-S owns lot 19, Royster owns lot 20
· V-S brought suit for the sewage line running throughout the 3 properties (initially flooded w/ sewage)
· Sewage line is not visible; it’s beneath the ground
· No express easement, so looking to see if there’s an implied easement by prior use: 
· Apparent and continuous use of portion of tract when divided (quasi-easement) 
· Reasonably necessary to use & for enjoyment
· Bailey, initial owner of all 3 parcels broke them up & sold one to Jones; question: @ that time - was this part of the transaction?
· Jones was aware of the sewer when he bought it
· Even though not visible, it’s apparent, so that’s sufficient
· Bailey: quasi-easement; used one part of her land to benefit the other parties (before parcel was subdivided) 
· So, continuous * apparent (& reasonably necessary) 
· Reservation v. grant: higher showing of necessity for reservations?
· Court implying that Bailey reserved right to use the easement even tho it wasn’t expressly granted
· Court takes the “one factor in determining whether it’s implied” approach  (courts take various approaches) 
· SO, it was apparent to Jones, but was it apparent to the V-Ss?
· V-Ss: say we didn’t have notice → court doesn’t buy this b/c they thoroughly inspected the property → knew property had modern plumbing & that lines had to drain into a sewer
· Court imputes/charges the V-Ss with knowledge
· Notice does not have to equate to actual knowledge 
· Case: Othen v. Rosier 
· Othen claiming by (1) prescription & (2) implied by necessity 
· Hill = initial owner of large tract; owned over 2,000 acres of land
· Series of transfers that eventually reached Othen & Rosier
· For implied by necessity, have to see if Hill had necessity
· Burden of proof = on Othen; has to show that @ the time of transfer thru the deed it was strict necessity for Hill 
· Less about helping ppl who are landlocked, and more about looking  @ the intent of the parties when transferred 
· Look to the sale where original owner is breaking up & conveying a part of that larger piece
· Then, look to subsequent transfers
· Othen fails to show that at the time the land was severed, that was the only way out (Hill had so much land, so likely had another way) → no easement by strict necessity
· Easement by necessity ends when necessity expires
· Also claiming easement by prescription
· Not trying to take away owner’s title, only using that property to get across → have to show that it was adverse
· Court requiring high standard; owners have to have knowledge that you’re going across, but not permission
· Maintaining gates & sharing it w/ owner = insufficient
· So, fails by prescription b/c not the right kind of adversity & even before the gate was constructed → not enough
· Not enough time & not showing a definite path (which is required by prescription)
· Scope of Easements
· General Rule: depends on intent of parties, reasonableness of buried 
· If express easement → look at language and situation when created
· Generally allows for normal development of dominant parcel (except in prescriptive) 
· Case: Brown v. Voss
· Easements extend only to servient tenement
· Black letter rule: does not extend to other parcels 
· Trial court findings:
· Denied injunctive relief for Ds; parcel C would be landlocked and there’d be no damage/hardship to Ds
· Enforcement of limiting it to parcel B = impractical
· Ps haven’t made an unreasonable use of easement in the development of property (besides a minor trespass) 
· So, allow use of B&C so long as parcels are developed & used for sole purpose of single family residence 
· Court of Appeals: reversed & issues an injunction
· Supreme Court: P’s use = a misuse; any extension is a misuse, but not going to interfere w/ trial court’s findings & discretion
· Treating the misuse and remedy separately; despite the fact that the misuse was a violation of the black letter law, not going to issue an injunction
· Negative Easements
· Negative Easements: generally, limit another’s use of their own parcel rather than granting rights to use
· History
· Under Common Law England, only four existed: 
· (1) blocking windows
· (2) interfering w/ air flowing to land via a defined channel
· (3) removing building support
· (4) interfering w/ flow of an artificial stream
· U.S. mostly follows English model, though occasionally allows additional ones
· e.g., view, solar
· Termination of Easements
· (1) Release: easement owner may agree to release the easement
· Since subject to the SOF, normally must be in writing
· (2) Expiration: if duration is limited → ends thru expiration at the end of the stated period
· Can also expire upon occurrence of some event
· (3) Necessity: easements by necessity end when the necessity that gave rise to it ends
· (4) Merger: ends if easement owner later becomes the owner of the servient estate
· Servient and dominant tenement join
· (5) Estoppel: may end if servient owner reasonably relies upon a statement or representation by easement owner
· (6) Abandonment: ends upon non-use + something more
· Some states: exception for easement by prescription not used for statutory period
· (7) Condemnation: may terminate by condemnation if gov’t exercises its eminent domain power to take title to a fee interest in the servient estate for a purpose that’s inconsistent w/ continued existence of easement 
· (8) Prescription: servient tenement adversely impairs the easement from being used for the prescriptive period
· Wrongful & physical prevention 
· Real Covenants & Equitable Servitudes
· Introduction
· Real Covenants/Equitable Servitudes: promise to do or not do something on the burdened parcel that applies to successive owners 
· Potential Requirements: 
· Creation: 
· Real covenants: require a writing
· Equitable servitudes: sometimes will be inferred from a common scheme
· For running: 
· (a) Intent
· Whose intent? For what? 
· (b) Notice
· To whom? Of what?
· (c) Touch and concern
· (d) Vertical privity
· (e) Horizontal privity 
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· Case: Runyon v. Paley
· Limitations = included in deed; agreeing to use the land only for residential purposes
· Cut out a few exceptions for churches, offices
· Similar restrictions you’d find in a zoning ordinance
· Time limit: continues until the nearby uses become commercialized/developed
· Gaskin → deed to Brughs
· Paley got ahold of land & wants to build condos
· Runyons & Williams (Gaskins’ daughter) = Ps; Paley = D
· Williams lived on parcel that Gaskin lived on (lakefront property) 
· D says he can still go ahead & build condos b/c the initial deed was personal & only for Gaskin 
· Court rejects this argument → Gaskin intended for the deed to go on
· Difference between personal (e.g. voice lessons) covenant that’s only between the original covenanting parties & real covenants, which creates servitudes upon the land subject to the covenant for benefit of another parcel of land (dominant estate) 
· Here, it’s a real covenant b/c it affects the actual land; Gaskin’s land = being benefited by limiting development
· Does it touch and concern the land? Yes; limiting Paley to a certain type of use (only residential) 
· Williams can enforce, but Runyon cannot enforce 
· Evaluating Covenants and Equitable Servitudes
· Two-Step Analysis
· (1) First ask: what is the remedy being sought? 
· If injunction → equitable servitude 
· If damages → real covenant
· Note: courts usually favor injunctions b/c damages may exceed the cost/price of the property
· (2) Second ask: need to analyze benefit, burden, or both?
· EX: Adam suing Oswald, Adam has to show that one party has the benefit and that one party has the burden.
· Burden: party against whom covenant is being enforced
· Benefit: party claiming he/she can enforce covenant
· Case: Neponsit v. Emigrant
· Deed required purchaser & all successors to pay an annual fee to owner’s association for maintaining common areas like roads
· Expressly stating future owners will be subject to covenants & restrictions of former deeds of record
· Deed has a termination for the covenant until 1940
· Intent: clearly intended for covenant to run w/ the land and stick when ownership is transferred 
· Issue: Does an affirmative promise to pay touch & concern the land?
· No clear test; but covenant must affect the legal rights of the parties as landowners 
· Yes, touches & concerns the land b/c it increases the property value of the land & ensures common enjoyment
· Also, granted an easement (legal right) to use certain public spaces when they purchased the land
· Maintenance of roads & common areas make the property more valuable 
· Regardless of paying -- have right to easement; payment just ensures the maintenance 
· Issue: Can the HOA enforce the covenant? 
· Have to look at whether privity of estate existed between the HOA (an entity) that’s not an owner 
· Despite the fact that there’s no technical privity, court says they are acting as an “agent” of the prop owners & representing their interests on the owners’ behalf
· Significance of Neponsit
· (1) Allows the expansion of  “common interest community” 
· i.e., the condominium, gated communities
· (2) Allows form of ownership to expand
· (3) Shapes land use 
· Neponsit (along w/ Euclid) represents legal empowerment of suburbia
· Case: Sanborn v. McLean
· For clarity, reciprocal negative easement = equitable servitude
· McLeans sought to use their land to build a gas station → Ps seeking injunction (equitable servitude), aka no damages sought
· McLaughlins, original owners, conveyed several lots w/ restrictions that land could only be used for residence purposes
· McLean’s purchase didn’t include a restriction in their deed
· Despite not being express, court going to enforce the restriction
· 2 step analysis: 
· (1) Enforceable restriction? Yes b/c restriction is based on common owner who put in a “general scheme” for residential plan 
· (2) implying notice based on facts → McLeans put on inquiry notice despite no actual knowledge 
· Despite McLeans being told it was unrestricted, court says that if they would have looked around they could have realized that there was a restriction to keep the lot for residential purposes since all other lots were purely residential 
· Getting Rid of Real Covenants / Equitable Servitudes
· (1) Changed circumstances (inapplicable to easements): “When there’s been such a radical change in conditions...that perpetuation of servitude would be of no substantial benefit to dominant estate” 
· Conflicting property theories -- enforcement of promises vs. efficiency & fairness
· Note: Restatement takes a more lenient approach 
· Particularly on affirmative covenants to pay for services/facilities
· Case: Western Land Co. v. Truskolaski
· Residents of subdivision suing creators of subdivision
· Creator wanted to insert a shopping center on a parcel of land located in the subdivision; D (appellant) created the initial restrictive covenant that they no longer want enforced 
· Restrictive covenant @ issue: restricted the land to single family dwellings & prohibited shops, grocery stores, or mercantile businesses
· Appellants argues that b/c subdivision has so radically changed in recent yrs, the covenant’s purpose is thus nullified 
· Point to huge population spike, existence of commercial developments / shopping centers around them, that the area has become “terribly noise” → all to try & show that area is no longer purely residential
· Nonetheless, court says changed circumstances doctrine should not terminate the covenant; Appellant has to show that the purpose of the covenant has been thwarted
· Despite busyness outside subdivision, inside the subdivision it’s still residential & is suitable for residential purposes
· So, even sporadic violations (existence of a few businesses i.e., nursery) does not constitute abandonment or waiver; have to show more than this to conclude that initial purpose of only residential use  is “thwarted” (very high standard) 
· Post-Western Land Case
· Strict rule: no balancing of the equities 
· Zoning (public action) does not trump private agreements 
· Covenants still enforceable if purpose has not been “thwarted” & covenants are still of “real and substantial value” to homeowners
· Other ways to terminate: 
· (2) Merger, 
· (3) Release, 
· (4) Acquiescence 
· (5) Abandonment
· Equitable Bases: 
· (6) Unclean Hands
· (7) Laches (bars enforcement only)
· (8) Estoppel
· (9) Eminent Domain
· Common Interest Communities
· Includes: 
· (1) Homeowners Associations
· (2) Condominiums
· (3) Cooperatives (less common, mostly in NY)
· Case: Nahrstedt v. Lakeside Village Condominium Association, Inc.
· Analytically: (1) there is a restriction & it does run w/ the land, so (2) have to ask, should it be enforced? 
· P, who lives in a common interest community,  asserting pet restriction = unreasonable as applied to her indoor cats who aren’t allowed free run of common area 
· Court of Appeals: reversed trial court & says it hinges on the facts of the homeowner’s case; her 3 cats were not bothersome
· Supreme Court: reversed COA; not going into facts of her specific case -- need to ask more generally, is this pet restriction wholly unreasonably to the common interest community? 
· Not unreasonably unless the policy/restriction is wholly arbitrary, violates public policy, or imposes burden on use of land that far outweighs the benefit 
· Court giving strong deference to the CC&R’s b/c it lends itself to stability & discourages lawsuits (which would in turn increase HOA fees) & protect the social fabric
· Presumption of validity on the CC&R’s → disprove of earlier cases that come out differently 
· Dissent: arbitrary & unreasonable; cats aren’t bothering anyone
· “Sacrificing the dream to the tyranny of commonality” 
IV. REAL ESTATE TRANSACTIONS
A. Land Transactions
· Conflicts Between Buyer and Seller
· Preliminary Concerns
· (1) Quality of title -- what are your rights? 
· (2) Quality of the premises -- what are the physical conditions? 
· Time Periods 
· (1) Preparation 
· Reliance substitute for written sales contract? 
· (2) Contract of sale creates an executory period
· For disclosures, financing, inspections, title search, etc.
· Downpayment / earnest money required 
· Contingent contract 
· Limited bases for backing out 
· (3) Closing: transfer of title 
· Different basis for suit in executory period & post-closing  
· Common Issues During Executory Period
· (a) Premises damaged/destroyed during executory period
·  Equitable Conversion Doctrine (@ CL): if purchase contract & there is harm to the premises, the purchaser covers the loss 
· (b) Problems w/ title -- “marketable title”
· Marketable Title: “A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such person guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value. 
· Case: Lohmeyer v. Bower
· K reads seller will deliver “good & merchantable title...free & clear of all encumbrances...subject, however, to all restrictions & easements of record”
· Lot had a restrictive covenant requiring 2 story house, and zoning ordinance mandated 3 ft of space
· Sellers offered to purchase & convey to Lohmeyer an extra two feet → Lohmeyer refused offer
· If K didn’t have language of “subject to all…” → could have backed out, but b/c these were violated, title becomes unmarketable (substantial defect) 
· Mere existence of a covenant does NOT make title unmarketable, but the violation of one DOES make title unmarketable b/c you’re subject to litigation
· Even if Ds might try to remedy violation by buying additional ground w/ respect to violation of restrictions imposed by declaration, still insufficient b/c any changes in house would compel purchases to take something he didn’t contract to buy
· SO, court allows P to rescind sale contract
· Effect of Covenants on Title: Four Options
· (1) Regular K, complied w/ covenant. Rescission? Yes
· (2) Regular K, violation of covenant. Rescission? Yes
· (3) “Subject-to” K, violated covenant. Rescission? Yes
· Situation  in Lohmeyer 
· (4) “Subject-to” K, complied w/ covenant. Rescission? No
· Effect of Zoning Ordinances on Title
· Zoning ordinance: nearly unanimous view that a complied-with ordinance is not an encumbrance, but a violated one is an encumbrance.
· Doesn’t matter whether the contract just says “marketable,” or “subject to” 
· Different from a covenant in that in a regular contract, zoning ordinance doesn’t allow rescission
· (c) Problems w/ the premises -- disclosure of defects 
· Traditional Rule: Caveat Emptor 
· Limitation: can’t affirmatively misrepresent or conceal defects
· Now (Majority Jrdx): Changing norms toward increased mandatory disclosure 
· Case: Stambovsky v. Ackley 
· P attempting to get out of sales contract based on nondisclosure of alleged ghosts/paranormal activity 
· NY adheres to doctrine of caveat emptor & imposes no duty upon seller to disclose any info concerning premises unless there’s a confidential or fiduciary relationship between the parties
· Court says despite caveat emptor, buyer did his due diligence & this was something that wasn’t readily observable; also, buyer = out-of-towner, unfamiliar w/ the area 
· Also, seller represented this house to general public as haunted, should have disclosed this to buyer 
· Court is not doing away w/ caveat emptor completely, but recognizing limits
· Nondisclosure of a condition created by seller that materially affects the property & is not readily observable by buyer → rescission of K is the equitable remedy 
· Court also strikes down “as is” clause; would otherwise be contrary to public policy b/c not disclosing this “encourages predatory business practices” 
· Case: Johnson v. Davis
· FL moving away from caveat emptor; also sellers affirmatively misrepresented the roof as being fine
· Court adopts CA rule: 
· Where seller knows of facts materially affecting the value or desirability of the property which are known or accessible only to him & also knows that such facts are not known to or within reach of diligent attention & observation of buyer → seller is under duty to disclose
· Court cites two bases for its decision: (1) existing law, (2) change in caveat emptor rule in FL
· Closing / Post-Closing
· Assuming everything works out according to conditions in sale contract, parties “close” the deal. Sellers transfer the deed to buyers. 
· Contract “merges” with the deed
· Afterwards, suits are on deed warranties NOT the contract (unless contract explicitly states that certain provisions survive closing) 
· As between buyer and seller, proceed post closing under deed
· Suits on deed warranties 
· Case: Brown v. Lober
· Browns trying to sue the Bosts; first try to sue on present covenants of title (but couldn’t b/c they were barred by statute of limitations) 
· Ps instead try & bring a different claim that their covenant of quiet enjoyment was disturbed by saying they were constructively evicted
· Court rejects this argument b/c no one has undertaken to remove the coal or otherwise manifest a clear intent to exclusively “possess” mineral estate
· Ps have in no way been prevented or hindered from enjoyment of possession by anyone having a better right
· Court agrees that covenant of seisin was breached for the reservation of ⅔ interest in the mineral rights, but as trial court determined → barred by SOL 
· Recording act issues (not between buyer and seller) 
· Usually come up between buyer & someone else (usually 3rd party) 
B. Title Assurance
· Deed Transfer; Conflict Between Buyer & Third Party 
· Types of Deeds
· General Warranty (most common): warrants title against all defects in title, whether they arose before or after grantor took title
· Special Warranty: warrants only against the grantor’s own acts, not the acts of others
· Quitclaim Deed: no warranties, simply conveys whatever title grantor has, if any. (Brown v. White)
· Covenants of Title
· Present (kicks in @ time of deed transaction) 
· Seisin: grantor is owner of the estate described in deed
· Right to convey: grantor has legal right to convey title
· Against encumbrances: no encumbrances on the land
· Future
· Warranty: grantor’s promise to defend title against other (lawful) claimants, compensate for loss by superior title
· Quiet enjoyment: grantee’s possession will not be distrubed by anyone with superior title
· Further assurances: grantor will take actions reasonably necessary to perfect grantee’s title
· Deed Validity
· Deed is VALID as between original owner & subsequent owner once delivered
· Turns on DELIVERY, not recording 
· Forged deed = invalid; fraudulent may be valid
· What Gets Recorded? 
· Includes: 
· Deeds, 
· Mortgages, 
· Leases, 
· Options to Sell
· Lis Pendens (notice of pending action)
· Wills
· Judgment Liens
· Judgments Affecting Title 
· Conflicting Title Claims
· Problems: 
· (1) Multiple conveyances of present possessory interest; 
· (2) Possessory estate v. non-possessory interest (e.g., easement); 
· (3) Creditors (e.g., multiple mortgages exceeding value) 
· Common Law Answer: “First in Time, First in Right”
· O conveys to A, and then O conveys to B. Under CL, A has title.
· What is B’s recourse? 
· O conveys an express easement appurtenant to A, then a month later conveys the entire state in fee simple to B. B takes subject to easement. 
· Recording Statutes → Reverses CL Presumptions
· States have statutes to protect bona fide purchasers that meet three requirements: 
· (1) subsequent purchaser (of possessory estates & usually includes nonpossessory interests like easement, mortgage)
· (2) For value (NOTE: who is usually not protected?)
· (3) Meets notice and/or recording requirements (3 broad approaches) 
· (i) Notice Statutes: subsequent BFP prevails if she had no notice. Recording creates notice, so these statues are incentives for initial purchaser to record.
· (ii) Race-Notice Statutes: subsequent purchaser prevails if she had no notice and she records first
· (iii) Race Statutes: notice irrelevant; issue is first purchaser for value to record. 
· What Counts as Notice? 
· (1) Actual Notice
· (2) Record Notice (constructive) 
· If interest property recorded, purchaser charged w/ notice even if it does not have actual notice
· (3) Inquiry Notice (constructive)
· Facts that would cause a reasonable person to make inquiry into possible existence of an interest
· Recording Problems: (*r = record) 
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 Answer: 
-Under CL Rule: A wins b/c A received it first (irregardless of recording)
-Under Race Statute: A wins b/c A recorded first
-Under Notice Statute: B has notice b/c it was recorded, so A wins
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Answer: 
-Under CL Rule: A wins b/c A received interest first
-Under Notice Statute: B wins b/c A didn’t record, so B didn’t have notice. (complete opposite of CL Rule)
-Under Race-Notice Statute: A wins b/c A recorded before B.
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Answer: 
-B, a donee, is not a purchaser for value. So, B  is not protected under statutes (even if took without notice), b/c don’t get protections given to Bona Fide Purchasers.
-So, doesn’t even matter that B recorded first b/c statutes don’t apply in the first place. [image: image10.png]~ Case 4 - Comparison
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Answer:
-B is a BFP. Now, B wins over A b/c B didn’t have notice & is a for value purchaser.
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B conveys to C (purchaser with knowledge
of O to A deed)

~Suit between A and C, C wins despite knowledge of first
deed because gets to step into B’s shoes.




Answer:  -B wins under any of the modern rules (recorded first, BFP, no knowledge) between B and A.-Shelter Rule: C has knowledge of deed from O to A, so C is not an innocent purchaser. But, even in suit between A & C, C still wins b/c C gets to step into B’s shoes.
· Case: Harper v. Paradise
· Paradise receives title thru mesne conveyance from Ella Thornton 
· Remaindermen (Harpers) suing Paradise saying it’s their property going back to 1922 deed (which was lost), in 1928 3 of Susan Harper’s heirs construct a new deed
· 1928 deed mentions 1922 deed → Paradise can’t say that he had no notice → their responsibility to inquire/investigate what was contained in the 1922 deed
· But, 1922 deed was lost until 1957 - so some practical issues b/c it was lost; but buyers took on that risk when they purchased the property 
V. ACCESS TO HOUSING
A. Fair Housing
· Discriminatory Covenants
· Case: Shelley v. Kraemer
· Owners of nearby properties were trying to enjin & divest title of the Shelleys 
· Restrictive covenant existed at the time: homes should not be occupied by any person not of Caucausian race
· Ps bringing this suit under the Equal Protection Clause of 14th Amendment b/c it’s more powerful rather than going under a more technical cause of action
· Issue: 14th Amendment protects from gov’t action, but here this is an agreement between private parties
· But, still some gov’t action b/c judicial enforcement of these covenants qualifies as something protected under 14th Amendment
· Petitioners have been denied equal protection; facts show that they were willing petitioners of properties
· But discriminatory covenants can still happen; still have social enforcement & these covenants still exist on the books 
· FHA Legislation
· Statutory Sections
· Fair Housing Act, 42 U.S.C.A. §3601-3619, 3631
· §3603 Exemptions
· (a) application to certain described dwellings 
· Exempts religious organizations and private clubs under certain circumstances, and also states that provisions regarding familial status do not apply to housing for older persons
· (b) Exemptions 
· Any single family house sold or rented by an owner
· Rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living independently of each other, if the owner actually maintains and occupies one of such living quarters as his residence
· §3604 Discrimination in the Sale or Rental of Housing and Other Prohibited Practices
· Unlawful to: 
· (a) refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin
· (b) to discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling (based on these factors)
· [c] to make, print, or publish … any notice, statement, or advertisement with respect to the sale or rental of a dwelling that indicated any preference, limitation, or discrimination
· (f) to discriminate in the sale or rental, or to otherwise make unavailable or deny, a dwelling to any buyer or renter because of a handicap
· Disparate Impact Claims
· Case: Texas Department of Housing & Community Affairs v. The Inclusive Communities Project
· Issue: does there have to be an intent to discriminate? 
· Court says no, you can have a cause of action under the FHA for disparate impact
· Court focusing on “otherwise make unavailable or deny” language
· Decision turns on interpretation of this phrase; Majority says this is a “catch-all” phrase which refers to the consequences of the action rather than the actor’s intent
· To have a case, P must show: 
· Proof of discriminatory effect (P’s burden) 
· Then, shifts to D to give a logical explanation/justification for these policies
· Afterwards, burden shifts back to P to show there is an available alternative practice that has less disparate impact & serves the entity’s legitimate needs
· Disparate impact serves important policy purposes b/c a policy on its face may be neutral, but disparate impact helps to get @ discriminatory undertones & eliminates barriers that exist from unconscious bias
· Case: Avenue 6E Investment, LLC v. City of Yuma
· Ps = developers, who claim both disparate impact & disparate treatment after asking city to rezone property from 8,000 to 6,000 sq foot lots → Ps were denied
· Disparate treatment claim: 
· Neighbors came to town hall meetings & made a flurry of racist/discriminatory comments for why the P’s proposed development plans should be rejected 
· This zoning request was denied; only one out of 76 other requests that was denied by the city in over 3 yrs
· City is capitulating on behalf of its residents & allowing the residents’ views to influence their decision in denying the zoning request
· Council, even if they don’t hold these specific views, gave credit to residents’ views → sufficient for disparate treatment
· Codewords also demonstrate discriminatory & racial animus
· Disparate impact claim: 
· City’s defense: similar housing elsewhere in Yuma, so no disparate impact (cite to Hallmark case) 
· District court accepted the city’s defense on this claim b/c it was also worried about effect on Euclid & zoning
· 9th Circuit rejects the city’s argument; neighborhoods change from block-to-block and mile-to-mile from which minorities may be excluded
· Sounds like separate but equal;disparate impact
· So, case is going to be remanded; district court was premature in throwing the case out
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