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PART I: Fundamental Concepts
A. Acquisition by Discovery and Capture
1) Discovery/ Conquest: Property and Power

First in Time

First in time = First in right: First person to take possession of a thing owns it 
Johnson v. M’Intosh: Facts: Johnson claimed title to land by two grants by chiefs of Indian tribes. Indians were in rightful possession of the land and had the authority to make the conveyance. However, the trial court denied the power of the Indians to convey the land since, although they had retained title in the land’s occupancy, they nevertheless remained incapable of transferring absolute title to others. 

Issue: Do the Indian tribes have the power of conveying absolute title of their lands? 

Holding: No. The discovery of the Indian-occupied lands of this nation vested absolute title in the discoverers; and while the Indian inhabitants retained title of occupancy, they were nevertheless incapable of transferring absolute title to others b/c they left the land as wilderness. The N.A.’s had not applied enough labor to call the land their own, only the Europeans had improved the land.   
Policy:  Eurocentric approach to discovery was supplemented by the idea that the US derived its ownership by conquest of the Indian land.
Firstness: Who is prior in time is right
John Locke’s Labor Theory: Mixing labor of your body with some unowned thing gives you a moral right of possession.
Black Hills Institute v. United States
Facts: BH paid Williams for property. BH found a fossil on US owned land held in trust for Williams (an Indian), so governed by Indian Reorganization Act which and the transaction needed approval by Secretary of Interior – which it didn’t get. 

Issue: Was a fossil considered land within the meaning of the IRA?

If yes, then Williams must have gotten permission to sell land from Secretary of Interior – without the permission – the fossil belongs to government

Holding/ Policy:: Yes, The fossil was considered land and an essential part of the land b/c fossil was embedded in the land for millions of years and thus became an ingredient comprising of the solid material of the earth. US had ownership of fossil. 

The fossil was such a valuable part of the land and nothing in the record suggests the fossil was excavated to clear a path for farming on the land (potential exception)
Rule: Real property includes land itself or immoveable property which is affixed to the land. Ownership belongs to the true owner of the land, not someone the land is held in trust for.

Real property: Land and the improvements attached to the land: Building, fences, dams 

Personal property: All property other than real property: Cars, tables, clothes, etc. 

Labor Theory: Mixing Labor with land makes it property

A theoretical justification for property by John Locke

When you add value to land that is unowned through your own labor, you own it b/c you were first but also b/c you used your body, which you own, to turn it into something new

Law of Accession: When one adds to the property of another by labor alone

Critique: assumes unlimited supply of land / natural resources. 
Utilitarian theory

Nature of theory

Private property exists in order to maximize the happiness and utility of citizens.  Society may seek to limit overuse if the overall benefit of society would decrease by overuse. 
2) Acquisition by Capture (Ancient Rules with Current Relevance)
Ancient Rules
Rule: Mere pursuit of wild animals is not sufficient to establish ownership of wild animals. Mortal wounding or depriving animal of its liberty does suffice. (Farae naturae). If a captured animal escapes, it is once again fair game for others.
Pierson v. Post Facts: D was in pursuit of a fox on uninhabited wasteland when P, saw the pursuit, but to prevent D’s capture of the fox, killed and carried the fox off. 
Rule: Merely pursuing wild animal wasn’t enough to establish property rights / ownership of the wild animal. (Therefore, Post had no right to possession)
Policy: If you allowed the pursuer control over the other person who intercepted and killed the animal, “it would prove a fertile source of quarrels and litigation.”
Utilitarian Theory: Primary policy underlying the capture rule is to encourage the killing or capture of wild animals for the benefit of society, consistent with utilitarian theory. For example, If H is aware that he can acquire title to any deer he can kill, he has an incentive to invest his money and time in deer hunting. As a result, society will obtain additional venison and skins. But if title could be obtained merely by chasing deer, H might not be willing to devote his time to hunting b/c any wild deer H finds might already be owned by someone else who had pursued it unsuccessfully
Importance: Pierson v. Post symbolizes the struggle b/w formalism and instrumentalism. 
Majority used a formalism approach. The judge mechanically derives the appropriate rule from existing authorities, however remote

Dissent represents the view that the law should serve as an instrument of social change. The dissent’s insistence that law must change with the times still resonates today

HYPO: Trespasser captures wild animal on A’s land, but A doesn’t bring a lawsuit. Then T2 trespasses on T1’s land and captures the animal T1 captured from A. T1 has ownership rights against all subsequent people except the original owner.

Two elements of possession:

Intent to possess and actual control of or holding the property

Actions necessary to obtain possessory rights over the animal: Action of depriving a wild animal of its natural liberty, whether by mortally wounding it, seizing it, or otherwise controlling it. 
Cause of Action

Conversion is the wrongful exercise of dominion over the personal property of another. In order to succeed in a conversion action, plaintiff must first demonstrate title, possession, or a right to possession to the object.
Exceptions where mere pursuit is enough to establish possession: 

Courts may look to industry custom: Customary rules often arise to maximize the well-being of the group creating the custom, to ensure that individuals do not grab benefits for themselves that impose net losses on the group as a whole.
Ghen v. Rich: Facts: Ghen shot & killed whale w/ bomblance – whale sunk and then floated to shore. D found the whale and did not report it (which was local custom at the time) and instead sold the whale for his own profit.
Holding: Although D didn’t know the whale was killed by the P, they knew / could have known the whale was definitely killed by someone in the industry – because it was shot and killed with a bomb-lance (and it had Plaintiff’s specific killing signature mark). In addition – Ghen did everything he could to make the animal his own – uses his unique bomb-lance. 

Rule: Local custom will be upheld and will be the rule followed bc otherwise the entire whaling industry would collapse. Court said Local custom is a reasonable basis for determining ownership if the custom has been embraced by the industry long enough

Usually you have to capture the animal, but whalers couldn’t b/c of circumstances: whale sinks first for a few days when you kill them before refloating to the surface
Legacy: The court says application of its holding was extremely limited b/c only affected a small group of people. Also, court wanted to support the industry -no one would work as a whaler if any one who finds a whale on the beach could keep the fruits of the whaler’s labor.

Malicious interference of trade gives P rights (Case Example: Keeble v. Hickeringill)

Facts: P sued D for depriving him of a profit when the D purposefully frightened ducks away from the P’s decoy pond (on P’s land) by firing a gun on his land. Malicious interference with trade, not just competition. D interfered with P’s right to exercise his trade on his property
Important fact: It was his trade / livelihood. Would have less of a claim for malicious interference if it was just a hobby. Good way to show livelihood, maybe showing engagement in a business of selling the animals or their meat
Rule: A property owner has a right to make lawful use of his property for profit without malicious interference of others. When someone hinders another person in his trade he is liable to an action for that hinderance
Malicious interference with trade allows a Plaintiff to recover for a D’s actions even where the P cannot establish an ownership right
Policy: Purposefully interrupting someone’s trade is disfavored. 

Keeble is an example that property law often seeks to use policy and equitable factors as ways to limit or control human behavior in relation to property
Exception: a person who uses the same art and skill to steal a competitor’s customers is not liable, because he has as much liberty to use that trade as the competitor
No cause of action if D set up decoys on his own land – then just competition

Constructive possession: Legal possession of anything on your land. Physical possession is not required. 

Ratione Soli: Constructive possession of an animal when it’s on your own land.
However, when an animal leaves on its own accord, it is no longer constructively possessed
3) Rules of Capture in Modern Context

Resources
Capture rules were initially applied to figure out oil and gas right to allocate resources
Oil and gas: similar to wild animals b/c they wander from place to place

Think of tragedy of the commons as a policy reason for eliminating the race to exploit the resources before other neighbors take them and thus their tendency to over-exploit a common resource b/c the full costs of the exploitation are not borne by each user.
Groundwater: 

English rule: Free use without regard for others - Rule of capture

American Rule: Absolute ownership for whoever captured it

Surface Water

First to make beneficial use of it owns it

Riperian water rights: Each owner of land along a water source has a right to reasonable use of the water
Elements of Possession

Intent to control or exclude others from it and 

Actual control – physical control over the item.

Popov v. Hayashi Facts: A homerun ball was hit into the crowd. P made contact with the ball in his glove but dropped the ball when the crowd jumped him and attacked him for the baseball. D was the first person to take full possession and pick up the ball in all the commotion. Neither acted illegally nor partook in the violence of the crowd. They both intended on catching the ball. 
Issue: Is a person entitled to an interest in a piece of property if they take significant steps towards possessing said property, but are thwarted due to another’s unlawful conduct? Holding: Yes. P and D both have an equal, undivided interest in the ball, because P acquired pre-possessory rights when he was attacked while catching said ball. 
Pre-possessory rights: When a person takes significant steps toward achieving possession but is prevented from completing the attempt by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property 
P made a significant attempt to gain possession b/c he touched his glove to the ball w/ intent to make the catch. He was prevented from completing his attempt by the crowds unlawful actions 

Policy: Court didn’t want to promote / reward the violent attacks that swarmed onto Popov

1. Thus this pre-possessory right gave Popov a higher claim against those who interfered 
2. Pre-possessory rights are also fair to the actor who through no fault of his own, lost the opportunity to gain possession

However, this pre-possessory interest isn’t absolute b/c the actor never established full possession of the property. Popov’s interest is qualified and not absolute b/c it wasn’t certain that Popov would’ve completed the catch absent interreference. Thus, Popov’s pre-possessory interest is limited by any other possessory interest by other people. Hayashi lawfully achieved possession by picking up the ball and bringing it within his control. Hayashi’s interest was subject to Popov’s interest, which arose before Hayashi took possession
The court concludes that both parties have equal claim to ownership so there will be equitable division where the ball will be sold and the profits split equally. This highlights the relational ownership of property because no one has a superior claim to ownership. They have equal claim to each other but superior to everyone else in the world. 
Conversion: Wrongful exercise of dominion over the personal property of another

To have a valid claim, P must show he had title, possession, OR right to possession

You don’t have to know it’s someone else’s, you just have to intend to take possession yourself. Wrongful purpose is not an element!
2 requirements to establish possession

Intent to control – Popov has intent to control

Degree of control – There is ambiguity to degree of control 

Gray’s rule of possession: Holding: Like Ghen v. Rich – Gray’s rule look at Baseball’s custom. Need complete control to stop momentum - and it's caught when person has complete control when momentum of ball ceases - if dislodged by incidental contact then not caught and not sufficient
Courts uses Pierson v. Post and Ghen v. Rich to settle the case
Court rejects Popov’s citation of cases with capture of wild animals where complete control was not required. It was not always possible to have complete control of a wild animal (like a whale), but a baseball can be held and captured completely and is commonly done in these very situations with homerun balls.
Had the ball been mortally wounded or deprived of its natural liberty by Popov before becoming loose on the ground for Hayashi to snatch up? Or, was the ball still wild at the point Hayashi took possession? 

The court determined that P might have claim for conversion and Hayashi might have a claim to ownership if the ball had not yet been reduced into Popov’s or anyone else’s dominion before Hayashi took and retained possession.
B. Subsequent Possession
4) Acquisition by Find
Finders
Rule: The true owner of property does not lose title by losing an item. His interests persist although the property may be lost or misplaced. 
A finder is said to have a superior interest in the property to all but the true owner

The “title of the finder is good against the whole world except the true owner.”

The finder assumes the risk that the true owner will reclaim it

Thus, property rights are relative. 
Policy objectives in finders law: restore property to the true owner, reward honest finders, deliver the reasonable expectations of landowners, discourage trespassers and other wrongdoers, and encourage the productive use of found property
Possession raises a presumption of title. One who takes property from the possession of another can only rebut this presumption by showing a superior title in himself, or in some way connecting himself with one who has. 

One who has acquired the possession of property, whether by finding, bailment, or by mere tort, has a right to retain that possession as against a mere wrongdoer who is a stranger to the property. 

Courts are more reluctant to give the prior possessor land, who has no title, permanent damages than to put the prior possessor back into possession

Armory v. Delamirie: A chimney sweeper’s boy found a jewel and took it to D’s goldsmith shop to have it appraised. D returned it to him without the stones. Court held the boy is a finder and thus has a right over the jeweler. 
Rule: A finder does not have the absolute property ownership, but he has superior rights against everyone except the true owner.
Policy: the true owner was not present in the case. The court cannot refuse to decide simply because the person that might have the best claim in the world is absent from litigation. 
Also – while a first finder might win in a suit against a second possessor – nothing about the resolution of such a dispute precludes a later suit by the true owner against the first finder
Ways a true owner can lose title

Abandonment: where there is a manifestation of intent to relinquish ownership

Adverse possession – if the finder keeps the chattel for a period of time longer than the statute of limitation and satisfies the other elements of AP of chattel
Bailment
When you give someone the authority to temporarily have possession of something of yours but you are not relinquishing ownership rights

Example: going to the dry cleaners - you will get your clothes back in the future - you don't have to show receipt that you bought clothes.
Why does court protect first possession: Possession protects owners who don’t have receipts – you don’t carry around your receipts everywhere. 
By virtue of possession we assume you have property rights
5) Acquisition by Adverse Possession
Overview of Adverse Possession:
Overview: Adverse possession functions as a method of transferring interests in land without the consent of the prior owner, and even in spite of the dissent of such owners

Policy Rationales for Adverse possession

Sleeping theory: owners who are ignoring their land in brazen violation of legal right deserve to be penalized. Sleeping on their rights – use it or lose it
Waste: Avoids waste b/c it only occurs when the true owner is neglecting or not making use of the property and the AP is making use of it

Earning theory: people who use land productively and beneficially for a long time without interruption from the true owner ought to be rewarded

The AP has invested time and effort in making it productive and after a long enough period, AP has earned some interest in the land. It also encourages the possessor to place the land in optimum productive use. If an AP knew his title might be challenged at any time – like 50 years in the future, he would be reluctant to invest in the improvements necessary to maximize the productive value of the land.
This theory coupled with sleeping theory makes the justice of cutting off the true owner’s claim seem even stronger
Stability theory: AP enables disputes or doubts about land titles to be cleared expeditiously by delivering title to the person who has occupied the land as if she were the owner for a long time without objection.
Property law dislike uncertainty in title and seeks ways to inject stability of title
In General: Adverse possession is a means of acquiring title to property by long, uninterrupted possession. The running of the statute of limitations on the owner’s action in ejectment not only bars the owner’s claim to possession, it also extinguishes the old title of the owner and creates a new title in the adverse possessor. 
What starts as a trespass can turn into ownership

Once acquired, this new title “relates back” to the date of the event that started the statute of limitations running, and the law acts as though the adverse possessor were the owner from that date.

Ex: At point 1 in time A takes possession of B’s cow without B’s consent; that at point 2 in time a calf is born to the cow; and that at point 3 in time A gets title to the cow by adverse possession. A’s title relates back to point 1 in time. Given that it is now as though A owned the cow since that time, A owns the calf too, even though A might not have possessed the calf for the statutory period

Once statutes of limitation runs out, if adverse possessor met all of the elements during that time, then it’s too late for AP to be kicked out by owner 

Adverse possessor is trespassing - so before period ends - owner can kick them out, but once statute ends - no longer trespassing and adverse possessor get legal title

Statute of limitation differs by state

Elements of Adverse Possession  -MUST HAVE ALL FOUR! 
Rule:  To acquire title by adverse possession, the adverse possessor must prove 4 elements. The possessor must [1] actually enter and take exclusive possession that is [2] open and notorious, [3] adverse (or, as some courts describe it, hostile) to the true owner’s interest and under a claim of right, and [4] all elements must exist and be continuous across the entire statute of limitations period
No Adverse possession when there is permission and you share property w/ owner ( but see if easement applies

An actual entry giving exclusive possession 

Entry: Possessor must physically use the particular parcel of land in the same manner that a reasonable owner would. Exclusive: that possession must not be shared either with the true owner or the general public. (Does not mean no one walk on the property) 

Triggers the cause of action - when the adverse possessor has gone in and is doing enough to tell the true owner that they can kick them (the AP) out. Starts the clock
Exam tip: using part of land as a home, planting flowers and grass (not one-time, but maintaining it). However, picking berries from another part of the land indicates she didn’t plant those berries, rather she is occasionally entering a few times just to pick the berries and does not support a conclusion she took possession of the area with the berries
In renting the property, Dana is behaving like a true owner of this type of property
Isolated visits by 3rd parties do not destroy exclusivity. AP must exclude 3rd parties only the extent a reasonable owner would

Possession may exist even if the occupant does not reside on the property and for long periods does not use it at all (but cannot leave with no intention to return)

Ewing v. Burnet: Adverse possessor lived across the street from the lot he claimed, stepping onto it as needed to sell the right to dig sand and gravel to some, refusing it to others. His AP claim was successful

Generally, an AP gains ownership of only so much of a tract of property as the AP actually occupies. The true owner continues to own any unoccupied land. 

The statute of limitations period runs only from the time the particular part of the land being claimed is actually used, not from when any part of the parcel is being used.

Exception: Color of Title– some jurisdictions require an adverse possessor to have color of title (an instrument that, unknown to the possessor, is defective, like a forged deed)

Constructive Possession Exception: A good faith claimant who actually possess some significant land under color of title is in possession of the entire property and not just the part of the property they actually occupy. 

NY – If no color of title the possessor must have (1) been protected by substantial enclosure or (2) land has been usually cultivated or improved

Color of Title can significantly reduce the SOL in some jurisdictions

Color of title is preferable to adverse possession because you don’t have to occupy all of the land. Can occupy part and still get all of it
Possession cannot be exclusive if 2 or more adverse possessors use the property adverse to each other’s ownership. 

If 1 AP has a superior legal right (color of title) or entered the property first – the AP with the superior right may oust the other AP and continue possession, the statutory period running from the time the first adverse possessor initially occupied the property

Open and Notorious
The possessor must occupy the property in an open, notorious, and visible manner so as to give reasonable notice to the owner that the possessor is claiming dominion adverse to the owner’s rights. 
Policy: Idea of penalizing a negligent and dormant owner for sleeping on his rights. Secret/hidden activities do not satisfy this requirement
Must be readily visible to any inspector of the property

Constructive notice is sufficient—not whether owner actually knew, but whether the AP’s actions were sufficient to put a reasonably attentive landowner on notice

Do not need actual notice – the question is only whether the acts of the AP are sufficiently open and notorious that an owner would know of the adverse occupation if the owner visited the property (they don’t have to actually visit the property it’s just saying if they did)

Exception: when encroachment is so minor that only a survey would show AP is trespassing on owner’s land, the true owner must have actual notice of encroachment and not just constructive notice

Mannillo v. Gorski: D added to their property and encroached on P’s property by 15 in.
Rule: Minor encroachment along a common boundary is not open and notorious unless the true owner has actual knowledge. (Limited to very specific circumstance)
1. Exam tip: 25 feet is much larger than 15 inches, but a 25 foot encroachment might be deemed small enough to escape notice by a reasonable owner if the 2 parties had ranches that were likely to be big properties
Mannillo said mistaken claim of title rather than hostile claim is sufficient

Underground occupation: Marengo Cave Co. v. Ross: A has entrance from their property to a cave and the cave goes underneath B’s property. A says they established adverse possession, but court says this is not open and notorious because B didn’t know about the entrance from A’s property and B didn’t have a chance to kick A out. Court says you own the land underneath your property
To satisfy the open-and-notorious element in such cases, it is probably necessary to prove that the owner knew of the occupation, or at least knew of the underground space and that it was accessible by outsiders

Adverse possession of subsurface materials: AP of the surface acquires title to the subsurface minerals if the true owner had title to them
If the mineral rights were owned by someone other than the surface owner when the AP occupied the surface, the AP occupying the surface acquires title only to the surface, unless he does more to assert rights to the subsurface
Adverse (hostile) and under a claim of right – The state of mind element
Claim of right / title – way of expressing the requirement of hostility or claim of right on the part of the adverse possessor
Hostility or adverse claim of right means an AP must occupy the land without the consent of the owner and with an intention to remain

3 views for possible state of mind for adverse possession

Objective standard (Majority) – subjective belief doesn’t matter; if all other requirements have been met, hostility is implied (Blaszkowski case)

Hostile / adverse possession means that AP uses the occupied property and used the land as the reasonable owner would use it and without the true owner’s permission. If true owner consents – not adverse / hostile
Main Q: If the possession is unauthorized and the other standard criteria are satisfied (actual, exclusive, open and notorious, and continuous possession for the statutory period) then AP is established
Policy: AP is a specialized statute of limitations to recover possession of land. The occupant’s conduct on the land- regardless of intent affords notice to the true owner that triggers the running of the statutory period for filing suit
2. Second rationale is ease of administration. The objective test provides the usual benefits of a “bright line” standard
Subjective standard – Possessor must believe it is his in good faith– “I thought I owned it” - to satisfy hostile and adverse possessor element
Policy: This is sometimes criticized as a perversion of the policy objectives and justifications for AP b/c it severely limits the class of potentially successful AP. It rewards the slothful owner by immunizing his title from claims by those who know their possession is adverse, penalizes the productive occupiers who lack a good faith of ownership, and does little to promote settlement of clouded land titles.
Aggressive Possessor –knows it isn’t his, but intends to take it – “I thought I didn’t own it, but I intended to make it mine. 
Minority approach – but some states still use a variant of this standard in the specialized context of boundary line disputes
Almost nobody adheres to this view today, b/c it rewards only the most determined of deliberate trespassers 
Blaszkowski v. Schmitt Facts: P purchased land and was told that a wire fence marked the southern border. D purchased the property south of P’s parcel and a survey placed the border of their property north of the existing fence. P ordered a survey that revealed the property line was even further north of the fence.
Holding: "Hostility" means only that the possessor claims exclusive right to the land possessed. Court used the objective standard. Here the objective standard was to look at the activity and the court saw B was acting like the true owner because they used the land the way it was meant to be used. 
Uses made of the disputed parcel were appropriate for the type of land and the 
Court tacked together the adverse possession of previous owners in privity who had all used the fence as the boundary. Subjective intent (I thought I owned it) is irrelevant here. B’s predecessors acted like true owners and even B’s actions show they were enough for that type of property

Van Valkenburgh v. Lutz Facts: Lutz owned land near a triangular tract. Lutz used the tract to cross he his land and then built a shed and garden upon it, knowing he had no title. Van purchased the triangular tract. After a meeting, Lutz agreed to remove the shed and garden, but claimed a right of way by right of prescription across the land. Though Van agreed, he erected a fence across the party. Lutz obtained a judgment awarding him a right of way which was affirmed. Van then brought this suit to compel removal of encroachments and delivery of possession of the triangular tract.. 
NY Statute Title to a parcel may vest in an AP who occupies the parcel under a claim of right, protects the parcel by an enclosure, improves or cultivates the parcel, and maintains that state of affairs for the statutory period. 

Holding: Lutz didn’t acquire title by AP b/c he didn’t have exclusive possession of the entire land. There was no proof of any protection of the parcel by enclosure and he did not cultivate the entire premises claimed. No improvement of the land because the shed was built by Lutz with the conceded knowledge that he didn’t own the land under. 

Problem with Lutz: Majority first says Lutz could not adversely possess the land beneath a small shed b/c they knew they didn’t own it. This suggests the court was using the good faith standard. Yet later, the majority rejects Lutz claim to the land underneath their encroaching garage b/c they mistakenly thought the garage was on their own land. 

Continuous for the statutory period

The AP must occupy the property as continually as would a reasonable and average true owner of the property
The required continuity is measured by the location, nature, and character of the land

The claimant’s acts of possession need only be as continuous or as sporadic as those of a reasonable owner

Not necessary to be constant –Must act as the true owner under the circumstances – typical for the area not typical for a subjective owner. See Howard v. Kunto
If Owner uses as a summer home, then only have to use as summer home

Can go out and get groceries, go to work, go on vacation – what someone would do under normal circumstances

End of Continuity: If the owner reenters the land and retakes possession in open and notorious manner, the required continuity (and exclusivity) ends in most states and the attempted AP would have to re-enter and restart the SOL clock.  

Continuity Exception: Tacking can show continuousness but can only tack where there is privity
Tacking: when successive owners of a property add their occupancy times together to reach time minimum for AP. Tacking goes both ways – owner and possessor side
Exam tip: Can only tack if the prior AP met all the elements too

For owner: Once the SOL has started to run, the cause for ejectment goes along with ownership and against the owner, regardless of whether it was a different owner than when the entry was made.
Privity: a voluntary transfer of the ownership interest/ conveyance where the parties are trying to transfer one property to another. No privity between successive trespassers for adverse possession
Must be actual transfer, can’t abandon property and then someone new comes along and claim adversely possesses. Note: it’s not really an actual transfer b/c first AP doesn’t actually have an estate to transfer, but the deed is excellent evidence of a voluntary transfer of actual possession. 

Kunto: “application of the privity requirement should particularly pertain where the holder of record title to tract B acquired the same with knowledge of discrepancy”

Howard v. Kunto Facts: 3 plots of land had title that erroneously described their tracts to be the lot west of their recorded deed. The land was sold this way many times. Issue: (1) Does using property as a summer home constitute uninterrupted use for purposes of adverse possession? (2) May a previous owner’s time occupying a property count toward the statutory period so as to constitute adverse possession?
Holding and Reasoning: Each purchaser believed himself to have the appropriate record title to the plot of land that he occupied, their common erroneous belief is sufficient to establish privity between them all such that their collective period of occupation satisfies the AP statute. Court also said continuous does not need to be constant – it just needs to be used in a manner that is ordinary and natural given the nature of the property – i.e., if house is intended to be a summer house can use as a summer house. 

Looks at custom as another reason to allow tacking: Do people do a survey every time they buy something – no, they rely on what the previous owner says 

Title Acquired by Adverse Possessor and Future Interest Holders as Owners
When an Adverse Possessor acquires title, they acquire a new title. The former owner has not transferred his interest; rather, the law has stripped him of his title and created a new one in the adverse possessor. But the new title cannot be any better or greater in scope than the former owner’s title. The adverse possessor gets only what the old owner had
Ex: O owns a life estate in Blackare, with a vested remainder in R, and F acquired O’s title by AP. Thought F got a new title, it was a title to only a life estate in Blackacre. When O dies, F’s title to Blackacre dies too. AKA it’s a life estate pur autre vie – it’s still measured in O’s life. The SOL period for F’s adverse possession against R’s remainder only starts once O dies
Ex: A adversely possesses O’s life estate from 2009-2019. In 2019 (assuming a jdx with a 10 year SOL and that A meets all the other AP requirements), A can acquire L’s life estate in Brownacre in 2019. Suppose O dies in 2021, since R has a vested remainder, now R has a fee simple absolute. Now, if A holds possession of Blackacre when O dies, the period for AP against R’s title now starts in 2021.
If O had a fee simple absolute, but subject to a mortgage lien, then F would acquire a new title in fee simple absolute but subject to a mortgage lien
Special Restrictions on AP: Disabilities to Adverse Possession:

Disability is an exception to the adverse possession statute of limitations

If the true owner is disabled at the time the statute begins for AP, then the disabled owner [or anyone claiming from by, or under such person] has an extra specified period of time (e.g, 5 years) from after the disability is removed to make the claim against AP. 

Disabilities include: Under 18, of unsound mind / a cognitive disability, or imprisoned
Look for disability of person at time of entry of AP 
If a person at the time the statute begins is NOT DISABLED, the statute begins to run from that original point. It does not matter if some disability arises during some point of the statute – if the disability starts after the original entry time – no effect. 

Only look at the 1 disability the true owner had at point of entry time (not a disability he gained later) 
Disabilities cannot be tacked (either disabilities b/w different people or original disabled person getting another disability). If A is of unsound mind and C begins adversely possessing the land, A dies conveying the land to B while B is of minority age, the statute runs from the end of A’s life, not when B becomes majority age.

Examples of disability being removed: when an insane person die/is certified as sane, Child turns 18, or a prisoner becomes free

Rule of Thumb: Use (state’s SOL time limit) 10yrs (SOL) or 5 years (state’s extension period for disability being removed), which ever gives longer period for disabled owner to bring suit against trespasser/AP
Adverse Possession by Tenants and Co-Tenants

Tenants: T usually not capable of AP against LL b/c their entry was permissive – subordinate to the owner’s claim of title. They lack hostility, or adversity. It takes extraordinarily explicit and clear action on the T’s part indicating an adverse claim or right to clear this hurdle
Co-Owners: 1 co-owner may not usually AP against her co-owner because every co-owner has an equal right to possession. A co-owner’s possession is not adverse to the claim of ownership of her fellow co-owners. In order to possess adversely against another co-owner, the adverse co-owner must oust the other co-owner by excluding the co-owner from possession and claiming sole ownership. See Co-Tenant Rights for Adverse Possession
6) Gift
Inter Vivos Gift and Gift Causa Mortis

Overall Policy Themes
From a utilitarian perspective, legal recognition of a gift provides mutual benefits to both parties, thus optimizing social happiness; the donor derives altruistic satisfaction, while the done receives the value of the item

The rules governing gifts – are torn b/w the conflicting policies of certainty and donor autonomy

Ex: Concerned that judicial enforcement of the traditional delivery requirement may frustrate a donor’s intent, modern courts increasingly ignore or circumvent this standard. Under this emerging view, clear evidence of the donor’s intent obviates the need for formal delivery

Gift causa mortis are viewed with skepticism b/c the donor is likely to be dead, and the completed gift is a substitute for a will.
Requirements to make a gift of personal property

Donor must INTEND to make a present transfer of an existing ownership interest in the property. (Parol is sufficient).
Intent to transfer possession is not sufficient. 
Not sufficient to say I will give you this later or when I die, or come back tomorrow and I’ll give you something. Must relinquish ownership rights in that moment

Donor must DELIVER possession to the donee with the manifested intention to make a gift. Requires objective acts

Manual delivery: always preferred and required when possible to hand thing over 

Delivery is intertwined with Intent: 

When person hands over the gift- that delivery is further evidence of intent

In olden days- they would hand over a plot of dirt from land being transferred to show formally transfer property. Now we have deeds for that purpose
Policy: Act of delivery acts as a secondary check on intent, where the act of delivery serves as extra observable evidence of intent 
Constructive delivery: when manual delivery is impossible because of the size or weight of the object or inaccessibility

Constructive delivery is handing over a key or some object that will open up access to the subject matter of the gift
Ex: keys to a car
Symbolic delivery is handing over something symbolic of the property given (when manual delivery is not possible). In practice, this type of delivery is almost always effected by giving the done some type of writing
Ex: Tom gives his daughter a letter saying I give my daughter my copyright to my book. Signed Dad. Tom physically gives the paper to his daughter. His daughter owns the copyright. It is impossible to deliver intangible person property, like a copyright, physically. Tom’s writing is symbolic of possession of the intangible right. 
Ex: Joe gives Mary a paper that says “I give my grand piano to Mary. Signed Joe”
Ex: Title deed to a car
ACCEPTANCE by the donee – courts assume acceptance upon delivery unless donee expressly refuses a gift. 

Acceptance is presumed when a gift of value is made – like jewelry

Without evidence to show rejection, there is no rejection. 

However, a person is not required to accept a gift – maybe for tax reasons or personal reasons (like not wanting to accept a gift of a tiger)

Inter Vivos Gifts

Once you satisfy all 3 elements, the gift is irrevocable and cannot be revoked (donor can’t change their mind)
Gruen v. Gruen is an exception to the delivery rule where if you can physically hand it over you must. However, Gruen wanted a life estate so it wouldn’t make sense. 

Policy: the letter was sufficient to constitute delivery because it “would be illogical for the law to require the donor to part with possession of the painting  when that is exactly what he intends to retain.” 
Gruen v. Gruen: Facts: Father sent son letters saying he would give his son a valuable painting when he died, with the father holding a life estate in the painting. The son held letters to verify the gift after his father's death. The Plaintiff never took possession of the painting during his father’s lifetime, but sought possession of the painting upon his father’s death Issue: Can you transfer title but retain right to possession for a valid inter vivos gift?
Holding: Intent: Says written letter showed intent to make a present transfer of immediate ownership. Delivery: Victor’s letters were sufficient symbolic delivery of the remainder, especially given Victor’s intent to retain a life estate. Court says there is intent to transfer title, not possession, so a letter is sufficient delivery of transferring title. Manual delivery would be unreasonable b/c it would require delivery to the P and then that the painting be immediately taken back. Acceptance: if the gift is valuable to the donee- the law presume acceptance. Son keeping the letter for 17 years also shows acceptance. The gift was irrevocable b/c all 3 inter vivos gift element were satisfied

Causa Mortis Gift

If someone makes a gift satisfying all 3 elements in contemplation of impending death.

Not saying: “One day I will die and I want you to have this.” That is a promise of a future gift and is not enforceable. It’s when someone is very close to dying.  

A causa mortis gift is revocable if gift is actually part of the donor’s will or the donor recovers from the illness or accident. 

Some Jdx say: automatically revocable if person recovers, some jdx says the donor needs to affirmatively revokes the gift after recovery

Need clear and convincing evidence to uphold such gifts against a will. 

Real estate may NOT be the subject of a gift causa mortis 

Newman v. Bost Facts: Decedent was on deathbed and gave P his private keys and told her to keep them and he desired her to have everything in the house. He pointed out certain articles of furniture, including a bureau, and repeated that everything was hers. One of the keys unlocked a bureau drawer that had decedent’s life insurance policy in it. Decedent died w/o a will and P sued decedent’s administer for collecting the life insurance payout, and insurance payout for the piano and selling most of the property in the house, even property in Newman’s room. Issue: Is a gift of “all the personal property in the house” an effective constructive delivery for an gift causa mortis
Holding: constructive delivery counts for the bureau b/c it was too large to transfer but does not count for the insurance policy. It was not typical to keep the insurance policy in the bureau, so intent to give insurance policy specifically is unclear. Also, He could have physically handed over the insurance policy so cannot claim constructive delivery as valid. Newman was also entitled to the gift in her room b/c that was a gift inter vivos he made during his lifetime and was irrevocable. The piano issue was sent back down to lower court – unclear b/c it wasn’t in her exclusive control b/c in a common area  

C. Possibilities and Limitations of Ownership
7) Acquisition by Creation: General IP Principles
General IP Principles
Rule: The assertion is that if you create something – if in that sense you are first in time – then that something is most certainly yours to exploit. However, the trouble is that the fruits of your labor are not always yours alone to exploit. 
IP cases often underline tension b/w labor and utilitarian theories

Relational Property Concepts (INS v. AP and Cheney Brothers)
Broad concept – property in ideas (also including persona) (Fair Use cases and Vanna White)
Common law claims and statutory claims: Diamond
Circumstances under which courts recognize property rights; instrumental arguments; labor theory v. utilitarian goals. (See Moore below)
Relational Property Concepts:
Public Policy regarding beneficiaries of copyright: From Authors Guild v. Google
The ultimate goal of copyright is to expand public knowledge and understanding, which copyright seeks to achieve by giving potential creators exclusive control over copying of their works, thus giving them a financial incentive to create informative, intellectually enriching works for public consumption. 

Thus, while authors are undoubtedly important intended beneficiaries of copyright, the ultimate, primary intended beneficiary is the public, whose access to knowledge copyright seeks to advance by providing rewards for authorship.

Exclusivity: the Problem of imitation: A key issue is the degree of exclusivity the property owner has in exploiting the intangible right. Some argue that because information can be used by many people at once, the owner ought not to be able to insist on exclusive use. Free availability of information may make ‘the public as whole better off, as long as this freedom to imitate does not destroy the incentive for people to come up with new ideas.” 
International News Service (INS) v. AP Facts: Parties are newspaper competitors. INS took early publications of AP’s news and sold it to their subsidiaries on west coast, thus making a profit and damaging business for the AP. News is not protected by copyright, but even if it was INS argues the property rights expired once AP published those reports. Issue: Is the news property? If so, does this property last after publication? Is INS participating in unfair competition and trade?

General Rules (and holding) from INS: Court says property rights are relational: their rights to each other are different from the rights to the general public. The actual facts of the news is not copyrightable or protectable – but the form of expression of describing the news can be copyrighted. 

Policy: B/c news isn’t covered under the act –Court analyzes under fair business and trade. Court uses an instrumentalist argument to imagine what would happen in the future if they don’t make this rule: a competitor would reap what they did not sow. 

AP put a lot of effort to gather the news – labor, skill, and money. If Court doesn’t punish INS, then it would destroy news business b/c no one would want to do it anymore if someone could steal your hard labor freely.

AP had a quasi-property interest in the news it gathered and can prohibit competitors from using the news until its commercial value as news has passed.

Opposite of Popov where the 2 had property rights to the ball and could keep everyone else out. Here, they can’t keep the public out, but they can keep each other out.
Limits of INS Cheney Brother v. Doris Silk Facts: Cheney brothers produced silk patterns and Doris copied these designs. Issue: is fashion protected by copyright law?

Rule: A man’s property is limited to the chattels which embody his invention; unless a protected right exists, others may imitate these. This case limits INS and says it only applies to hot news. Court says fashion can’t be copyrighted, b/c imitation is important and it gets more stuff out there

Could copyright the chattel itself like the silk, but not the design of it
Intellectual Property and Labor theory

IP is often justified as creation from nothing but the “sweat of the brow” and therefore the product of one’s labor due the to the types of protections justified under the labor theory. 

The Conflict in INS and Cheney Brothers is b/w the inefficiencies produced by a monopoly over creation (higher prices, less accessibility to a desired good) and both the sense of unfairness of allowing copycats to reap what they haven’t sown and the fear that, without protections, creators will not create

However, a public policy debate revolves around whether such a labor-based justification should entitle owners of IP exclusive rights to it in the same manner as tangible property, when the free flow and even imitation of ideas could arguably generate more market productivity and innovation.

Others reply that failure to grant exclusive rights would chill creation and that exclusivity, at least in some form and for some duration is necessary to promote it. 

IP law has developed with a recognition of labor theory, but has often stressed that neither labor, effort, or expertise alone are enough to create property rights. See Feist Publication – holding that Originality, not ‘sweat of the brow,’ is the touchstone of copyright protection in directories and other fact-based works.
Property in Ideas 
Trademark

A word, phrase, symbol or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others

Protected against use that could cause confusion – benefitting both the public and the mark holder

Lasts until abandoned or becomes generic (EX) Kleenex)

Can include band names (EX) Dixie Chicks)
Copyright protects artistic or other creative expression. Copyright holders have the right to prevent others from reproducing their work, creating derivative works, distributing copies of their work to the public, performing the work publicly, displaying the work publicly, and performing the work by digital audio transmission. 

Copyright holders can sell licenses for others to use their work in particular ways

Copyright protection for works created after 1/1/1978 is life of author +70 years

Copyright law protects expressions, not ideas
3 Elements for Copyright Protections: First-ness does NOT matter for copyright if it does not meet the 3 elements for CP: Originality, Authorship, Fixation
Originality: work must be an independent creation of the author and must demonstrate at least some minimal degree of creativity. Works can use preexisting data or materials (like facts) as long as they present the facts with sufficient creativity 

Feist Publications, Inc. v. Rural Telephone Co. Facts: Rural was a phone services in Kansas that provided a yearly white/yellow pages. Feist is a competitor that didn’t have the access that R does to directory info, so they offered to buy it from R, but they didn’t sell. F copied R’s information into their own books anyway. Issue: If Facts are not copyrightable, Is this directory info copyright protected?
Holding and Rule: Purpose of copyright is to promote the development of arts and sciences. Must be a minimal degree of creativity in the way you present the facts. Putting a phone book in alphabetical order is not creative for copyright protection. 

Work of Authorship: 8 types of works: literary, musical, dramatic, pantomimes +choreographic, pictorial, graphic, and sculptural, motion pictures, sound recordings, and architectural works. Literary works also includes computer programs

Not covered: any idea, procedure, process, system, method of operation, concept, principle, or discovery 17 U.S.C §102(b)

Fixation: work that is fixed in some kind of tangible medium – printed page, CD, canvas, or computer hard drive – Tattoos count 

Copyright Protection and Registration: 

Don't have to register you copyright under copyright statute- but easier to prove copyright if you can show you were the original author and fixed it into a tangible medium. Might be harder to prove if you don't have registration form - but there are other ways
Infringement elements:

Ownership of a valid copyright

Copying by Defendant (constituent parts)

Improper Appropriation – sufficient similarity
8) Property in Ideas Defense to Copyright Infringement: Fair Use Factors
Fair Use Defense Factors
The purpose and character of the use, includes whether such use is of a commercial nature or for nonprofit educational purposes. What is D using it for and what are they trying to do

The nature of the copyrighted work. What kind of work is being copyrighted
Factor 2 rarely plays a significant role in fair use

The amount and substantiality of the portion used in relation to the copy-righted work as a whole; (quantitative or qualitatively) and 
The effect of the use upon the potential market for or value of the copyrighted work
Fair Use Cases

Authors Guild v. Google: Facts: Google (without permission of rights holders) made digital copies of millions of books (Google Books). Allows users to search words of books and see snippets of texts containing search-for terms. Google’s Defense was Fair Use 
Purpose factor: Googles purpose of making it easier for people to do research facilitates the goals of the copyright act
The function was to enable searchers to identify books with certain terms, not to convey the messages or tell the stories of the complete books themselves
Court says the snippet is important for research b/c it helps people know if search Einstein a book is talking about Einstein the cat or the Scientist
Nature: Part of Factor 1 b/c can’t assess whether the copying work has an objective that differs from the original without considering both works and their respective objectives

Amount/Substantiality: While Google makes an unauthorized digital copy of the entire book, it does not reveal the digital copy to the public – only snippet function. Google has a variety of limitations imposed on the snippet function to make serve it is not a competing substitute for the original

Effect on the market: Snippets give discontinuous fragments of no more than 16% of book. Snippets will result in some loss of sale, but the possibility/probability of some loss of sale is NOT sufficient to make the copy an effectively competing substitute that weighs the 4th factor in favor of copyright holder.
The snippet function is just that – it only shows snippets. Court held it’s rare that the snippet view would satisfy a viable substitute for a researcher
Harper & Row Publisher v. Nation: Infringement of copyright b/c it usurped others in their right of first publication, which itself is a valuable, marketable right inherent in any copyright. The 4 fair use factors were negated. The infringement was not protected by the 1st Amendment and the latitude and comment traditionally afforded fair use, especially for news, because among other things, The Nation sought to exploit its infringement by advertising its “firstness” for financial gain and notoriety with an intended purpose to minimize the value of the copyright holder’s first publication rights
Facts: Harper had exclusive deal with President Ford to publish his memoir. HR had a sub agreement with Time to publish excerpts of the book before it was published. Nation got hold of book and published before HR - b/c said it was "hot news" - published with a bunch of quotes from the manuscript and ruined the value of Time's pre-publishing. Ford was reporting on Facts – and facts are not copyrightable, but way you compile facts/ the form of expression can be copyrighted. Holding: Right to first publication: Harper didn’t publish the manuscript b/c there was value to being the first one to have the scoop come out. An author has a strong interest in controlling, when and where his material appears first. Scope of fair use is much narrower for unpublished work than for already published material 
Newsworthy + Public Figures: Nation argued it was a matter of public concern b/c Ford was talking about Nixon/Watergate. However, court said no exception to fair use defense b/c it relates to public figures – otherwise this would create a huge loophole
Purpose factor: Agrees with Nation that yes it’s news that has a public benefit, but Nation’s intended purpose was to publish Harper’s commercially valuable material without paying 

Nature: Nation quoted verbatim the most powerful passages, specifically b/c they best conveyed Ford’s expression

Amount/Substantiality: Only 13% of Nation’s piece was verbatim quotes – but they quoted the heart of the manuscript. 

Effect on the market: Easy to qualify b/c here it was straightforward that Nation’s action directly ruined Harper’s contract with Time. 
9) Acquisition by Creation: Patent

Intellectual Property Through Patents 
Patents: Involves a trade-off: It grants a limited monopoly to patentees, thus encouraging creative and socially useful enterprise. 5 patent requirements
Patentability: The invention fits in one of the general categories of patentable subject matter: “process, machine, manufacture, or any composition of matter

Novelty: the invention has not been preceded in identical form in public prior art (relevant knowledge or patents predating the invention at issue)

Utility: minimal requirement that is easily met so long as the invention offers some actual benefit to humans

Non-obviousness: most important requirement; it asks whether the invention is sufficiently big technical advance over the prior art. 

Enablement: Requires that the patent application describe the invention in sufficient detail that “one of ordinary skill in the art” would be able to use the invention

Rule: only 4 types of inventions can be patented: “process (technique or method of doing something), machine, manufacture, or any composition of matter.” Last three categories, usually called products, are tangible physical objects. Laws of nature, physical phenomena, and abstract ideas are NOT patentable.
Diamond v. Chakrabarty: Facts: microbiologist sought a patent for a live, genetically engineered bacterium that could break down crude oil – making it useful to mitigate the effect of oil spills. Issue: natural phenomena are not patentable, but is this bacterium qualitatively different? 
Holding: Statutory interpretation. Congress left out living things for what could be patented and then added an amendment to specifically address plants. Court rejected the argument that Congress specifically left out all other living things and that it is up to Congress to figure it out. Court said Congress didn’t imagine genetically modified materials to be something that’s patentable, but the whole idea of patents it that we are looking for things that were unforeseen. Idea that Congress didn’t specifically include something b/c they didn’t foresee it can’t work b/c the whole point of patents is new creations no one else thought about. 
Policy arguments against this: Argue that if courts allow this kind of dangerous genetic engineering is we have Frankenstein plants. This is a policy argument about implications if you allow patents for these genetically created micro-organisms. 

Court rejects this policy argument and says that is an issue for legislature doesn’t want it, then they can prohibit it. Court said people are going to do it anyway whether or not they have the patent
Court said Congress signified an intent to give wide scope to the patent laws when choosing expansive terms for what is eligible to be patented. It held that, as a matter of statutory construction of the Plant Act, the Applicant’s micro-organism fit the definitions of the “manufacture” of “composition of matter” categories of patentable subject matter under the Act. 
Majority v. Dissent: Difference is on the burden of proof. Majority says things in nature that are not patentable such as abstract ideas and law of nature, but if it is outside of these limits, then we will give a broad scope. The majority presumption is to give a broad reading and that if they want a narrow scope it requires an act of Congress
The dissent has the opposite conclusion and say it’s narrower and the burden is on the party trying to expand the scope as to what should be considered patentable if it’s not within the narrow scope
Dissent says we should instead default to not giving this kind of patent and should let Congress come in if they want to give this access
10) Property in Persona and Person
Persona

Right of Publicity: forbids unauthorized commercial use of one’s name or likeness. Grounded in privacy rights.
Likeness:  A visual image that looks like the person themselves. Has features of that person where it is recognizable as that person. Vocals are not a visual image. 
Eastwood Elements:
D used P’s identity

The appropriation of P’s name or likeness to D’s advantage, commercial or otherwise

Expanded under White v. Samsung to include impersonating one’s identity (not the means by which they do it)
Lack of consent, and 

Injury

Common Law Claims v. Statutory Claims
Vanna White v. Samsung Facts: Samsung ran an ad featuring a robot dressed in a wig and gown, standing beside a Wheel of Fortune board. They called the this the “Vanna White ad.” P sued under CA Civil Code 3344 and common law right of publicity.
Holding: White does not have a statutory claim because Samsung didn’t use White’s likeness – no visual image of White’s feature. Court then expanded Eastwood E2 and said E2 not limited to only likeness. The way the robot was standing, next to a game board and dressed up in a gown and wig evokes her identity and should be allowed under E2.
Dissent: Concern with overprotecting IP – we need to allow parties to build on other works. Says creativity is impossible without a rich public domain. Reducing too much freedom in expression into “private property” is a bad idea – detriment of creativity. Evoking the idea of White can’t be protected, because people can conjure any image they want.  It reduces “what White does for a living” into a protectable property. 
Rights in Body Parts and labor theory v. utilitarian goals
Moore v. Regents of the University of California
Facts: While treating Moore for leukemia, physicians at UCLA discovered he had unique blood cells. Removal of Moore’s spleen was necessary to save his life. Moore consented to the operation, but was unaware that the physicians had retains his spleen for research purposes. Eventually, the physicians were able to use Moore’s cells as raw material to produce a cell line – a culture capable of reproducing indefinitely – and they received a patent on the cell line. The physicians never told Moore they were using his cells. Moore sued the UC for various causes of action, including conversion. Issue: Do you have an action to conversion when your body part was removed?

Conversion rule: Conversion is the wrongful exercise of dominion over the personal property of another. It is when a D wrongfully uses the plaintiff’s chattel

Holding: Moore does not have a property interest in his cells. (1) Court cites the Health and Safety Code that controls excised bodily tissue and says once cells are excised it's considered medical waste - so court says that when cells are excised they are waste so no more dominion over the cells. (2) His cells were transformed so much for the cell line so he can't have property rights/ profits to it. Court says not his property b/c they patented their ingenuity - by the nature of patent law he cannot have a property right to it, b/c by giving scientists the patent it's a determination that they created something new and not already in nature. (3) Moore has a right to fiduciary duty but not property rights
Policy: Utilitarian theme, the court reasoned that recognizing conversion liability would harm society by discouraging vital medical research. Fearing strict liability for conversion – regardless of good faith- scientists and biotechnology companies would be reluctant to conduct such research because “clear title” to human cells could never be established.
Professor: Policy rationale was in favor of the labor theory since the Dr. used his own labor to transform the cells and the court also said public policy instrumentalism idea  b/c the development of these new drugs were so important and court didn’t want to give scientists crippling liability. 
Mosk Dissent: Professor Agrees with Dissent more 
Humans have a property interest in their bodies and its products. 

Moore had the right to do with his cells what Golde and Quan did to them.

This exploitation of Moore’s body for the benefit of another is akin to slavery and should not be tolerated.

Additionally, in terms of the patent, although the Regents are the rightful patent holders, Moore had a critical contribution to the invention, as without his cells there would have been no invention. 

Moore should be compensated accordingly.
Davis v. Davis 1992
Divorced couple had 7 pre-empbreyos – so now combined material of both parties. Court concluded the embryos were neither person or property but rather occupied an ‘interim category that entitles them to special respect because of their potential for human life.’ Both parties had an interest in the nature of ownership in that they had joint decision-making authority over the embryos. Since the divorced couple disagreed, the court reasoned that the outcome hinged on balancing their respective interests for and against procreation.
Policy: The interest in avoiding procreation prevailed in part b/c the woman still had the opportunity to achieve parenthood through a future in vitro fertilization procedure

In Re Estate of Kievernagel 2008
Rule: The donor, upon his or her death, has an interest in the reproductive material akin to ownership.
Sperm is different from embryo b/c not not able to create life until attached to something

Facts: Husband signed agreement for how he wanted his sperm disposed of if he died. The widow tried to then claim ownership of the sperm. Court accepts that the agreement controls to show intent - b/c he had the option to destroy or give sperm to someone. 
Court said frozen sperm is within the broad definition of property. This property’s disposition was within the control of the donor-owner who here expressed a clear intent for its destruction upon death. 
The court found no need for balancing interest, especially b/c here only the sperm owner had an interest in the property. The material at issue is a sperm and not a pre-embryo. Only Joseph had an interest, in the nature of ownership, to the extent that he had decision-making authority as to the use of his sperm for reproduction. 
Policy: Also, the disposition of Joseph’s frozen sperm does not implicate his wife’s right to procreative autonomy. That would be so only if she could show that she could become pregnant only with Joseph’s sperm

Implications of Kievernagel and Davis – how did the court get from Moore to here

Intent is a big reason. When someone freezes their sperm, it’s different from having an organ removed. They freeze their sperm precisely to use it again in the future. The sperm bank has a bailment so we say they take care of it for a while and then give it back to the donor. The sperm bank is constructed specifically so this donor has continuing control over this bodily part. This is a pretty strong difference from Moore
If Kievernagel was alive he could control what to do with it b/c he has the option to get his sperm back and use it. That’s why his intent of saying destroy them was applicable / mattered. His wife he has no right to them anymore (based off Moore) so the sperm bank should give her the sperm. The court said well ok if he lived this case is different from Moore b/c he expected to get them back so therefore he still does have control / the capability to decide what to do with his property
Kievernagel is another situation where we really give a lot of weight to someone’s continuing control for what happens with their bodily tissue after it’s been removed and even after they are dead
Kievernagel differs from Moore b/c here the court says people can have continued interest in their excised cells 

11) Property Theories: Right to Include and Right to Exclude

Trespass

Trespass occurs whether or not one causes harm if one intentionally

Definition to write on exam: An actor is liable for trespass if he or she makes an unprivileged entry onto the land of another or causes thing to enter onto the land of another, even momentarily

Enters land in the possession of another, or causes a thing or 3rd person to do so; or

Remains on the land;

Fails to remove from the land a thing which he has a duty to remove without consent

Trespass may be committed on, beneath, or above the surface of the earth

Flight by aircraft in the airspace above the land of another is a trespass if, but only if

It enters into the immediate reaches of the air space next to the land; and

It interferes substantially with the other’s use and enjoyment of his land

Trespass occurs even though no harm is done

It is irrelevant whether or not a person believes the land is his own

Intent to enter is not necessary – enough that conduct results in entry

Trespass occurs even though one acts under a mistaken belief of law or fact that

One is in possession of the land or entitle to it

Has the consent of the possessor or of a 3rd person

Has some other privilege to enter or remain on the land

Right to Exclude, Restraints on Alienability, and Abandonment
Rule: an owner of property has the right to exclude others from his or her land
Jacque v. Steenberg Homes Defendant was delivering a mobile home to a property near the plaintiff’s property. Plaintiffs refused allowing defendant to cross their property for delivery, but defendants crossed regardless. Court allowed plaintiffs to recover despite no actual harm because the right to exclude others from land is a core right in property.

Policy: The individual has a strong interest in excluding trespassers from his or her land. Society has an interest in making sure landowners have confidence in the legal system so that they are less likely to take matters into their own hands to protect their property
Limitation on right to exclude Your right as an owner doesn’t extend far enough to limit the rights of people on your property. 
“Property rights serve human values. They are recognized to that end, and are limited by it.” Courts don’t want notion of human values and individual dignity to be eviscerated by property rights

Sometimes property laws overlook human values: right to exclude is considered so important that punitive damages can be awarded regardless of damage does

There are limits: People’s rights to resources are more important than property rights.
State v. Shack: Ds entered private property to aid migrant farmworkers employed and housed there. Both Ds worked for government non-profit orgs. They approached the camp where the farmworkers were housed and were confronted by the land owner. Landowner offered to find the injured worker, and as to the worker who needed legal advice, he offered to locate the man but insisted that the consultation take place in his office in his presence. Ds declined saying that they had the right to see the men in the privacy of their own home. Landowner called police who executed formal written complaint charging violations of the trespass statute.
Court ruled that under state law, ownership of real property does not include the right to bar access to governmental services available to migrant workers. Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.
Right to exclude cannot bar farmworkers from right to gov services. Trespass statute can’t be used to keep out private citizens trying to furnish medical care or legal services

Malicious interference of trade gives P rights (Case Example: Keeble v. Hickeringill)

Facts: P sued D for depriving him of a profit when the D purposefully frightened ducks away from the P’s decoy pond (on P’s land) by firing a gun on his land. Malicious interference with trade, not just competition. D interfered with P’s right to exercise his trade on his property
Rule: A property owner has a right to make lawful use of his property for profit without malicious interference of others. When someone hinders another person in his trade he is liable to an action for that hinderance

Policy: Purposefully interrupting someone’s trade is disfavored. 

Keeble is an example that property law often seeks to use policy and equitable factors as ways to limit or control human behavior in relation to property
Exception: a person who uses the same art and skill to steal a competitor’s customers is not liable, because he has as much liberty to use that trade as the competitor
No cause of action if D set up decoys on his own land – then just competition

Right to Transfer and Restraint on alienation

Policy: property law disfavors limits on the right to transfer property – a restraint on alienation - b/c they suppress demand b/c the property can only be sold to certain people, for certain uses, or at certain times
Utilitarian argument: Such control measures may prevent property from flowing to the party most capable of maximizing its value, i.e, the owner likely to put the property to its highest and best use
Generally: absolute restraints on alienation (unlimited in duration) are usually void, whereas certain other restraints on alienation may be permissible if reasonable

Time-limited restraints are more likely to be deemed reasonable than those without durational limits. 
Davis v. Davis: Mom conveyed a life estate to herself and granted a remainder interest to a LLC owned by and benefitting her children. The deed language stated that “said life estate to be personal to the use of the Grantors, or the survivor thereof, and may not be utilized by any other person, nor may it be reduced to a cash value for the benefit of the Grantors, but must remain always during the lifetime of said grantor available for their individual and personal use w/o interference from either the remaindermen or any other person.” 
Children conceded that the deed language created an “unlimited restraint on the mom’s ability to alienate her property.” However, they claimed that the precedents holding unlimited restraints void should not apply where, as here, the restrained party is “both the grantor who created the restraint and the life tenant who is subject to the restraint.” 

Given the heavy disfavor for restraints, the court disagreed and refused to carve out such an exception. It held that “whether the life estate was created by conveyance by a third party or by reservation by the life tenant herself is irrelevant. An unlimited restraint is against public policy. The policy is so strong that it made no difference if the restraint was self-imposed
Restriction on alienation in personal property: Strong effort in the law to make things so that they are exchangeable in commerce, can be sold and transferred, and alienable

Impression Products v. Lexmark International: SCOTUS says Lexmark exhausted it’s patent the moment it sold printer cartridges. Scope of patent is a limited protection for how they make the cartridge but they can’t exclude people from selling the cartridge themselves after Lexmark already sells it. The patent rights don’t give them that kind of control over their product

Policy: Court stressed the foundational limits on alienation restraints. Held that “the doctrine of patent exhaustion has imposed a limit on the patentee’s right to exclude.” Also, “the limit functions automatically: when a patentee chooses to sell an item, that product is no longer within the limits of the monopoly and instead becomes the private, individual property of the purchaser with the rights and benefits that come along with ownership.
A patentee is free to set the price and negotiate K with purchasers, but may not, by virtue of his patent, control the use or disposition of the product after ownership passes to the purchaser

We create patent rights (gives people a certain type of property rights) but it’s not unlimited and it has a scope. Patent holders get some set of rights by virtue of being the patent holder but not everything

Policy: patents laws do not include the right to restrain further alienation after an initial sale; such conditions have been “hateful to the law from Lord Coke’s day to ours” and are “obnoxious to the public interest.”

Policy: Balance of relationship b/w different parties: Goes back to Dissent in Vanna White v. Samsung: We give people rights in IP but they have limits on them. There is a balance and a struggle on IP system. We don’t want to give people too much rights and go too far b/c that will restrict others and the development of ideas. 

Exam tip: When you give more rights to someone to control something - that affects the rights of other people with regard to the same thing.

Abandonment Rule: you cannot abandon property to which you have a perfect title (must abandon all right, title, claim and possession). Real property interests in fee simple absolute may be transferred but not unilaterally abandoned

Policy: otherwise it would impose negative externalities (under waste doctrine) on society b/c of abandonment 
Pocono Springs Civic Association v. MacKenzie  Mackenzie took many steps in attempt to sell, gift or abandon their property but eventually they all fail and they still have title. Court determines that, despite all the steps, they had not abandoned their property. The owners owned the land in fee simple with a perfect title. The state provided no grounds for abandonment of property held in fee simple with perfect title.
Abandonment relates to idea of fee simple – it goes on indefinitely even though the people who own it will die – the estate is indefinite and it itself has value. 

By owning it you have a benefit for all the potential future interest that can be generated from it 

PART II: The System of Estates

A. Leaseholds: The Law of Landlord-Tenant (Non-freeholds Estates Re-Tenants)

12) Landlord-Tenant Law Introduction
Leasehold Estates

Lease Overview: The legal concept of leases has transformed. While a leasehold is a property interest, it is also a contract, and contract notions of dependent covenants play a large role in regulating the relations of LL and T 
It matters whether or not an arrangement amounts to a lease because leases give rise to the LL-T relationship, which carries with it certain incidents – certain rights and duties and liabilities and remedies that do not attach to other relationship. 
Leases usually contain a number of promises (or covenants) – such as a promise by the T to pay rent or a promise by the LL to provide utilities. So the lease is a K, too, and thus creates contract rights
Other thing influencing LL/T Law: Common-law approaches, specific lease provisions, and modern statutes

When a lease is created: LL is almost always a Fee Simple Absolute owner (no limitation on their ownership) and they transfer a possessory interest in the land. So it is a conveyance that creates property right. LL  grants T a present right of exclusive possession.
Leases contemplates a continuing relationship b/w LL and T

Form leases: lots of landlords use these. Some people think it’s harmful to T b/c harmful to bargaining power of T

Form lease frames it as a take it or leave it situation with more power going to LL. The burden is on the tenant to say they want a different approach rather than negotiating the lease together
Advantages to form lease: not as time consuming and costly to draft a new lease for each lease
Lease Characterization: Important b/c tells LL if T is still responsible for rent and if LL still has to perform the covenant of the lease
Tenancy for Term of Years: 
Leasehold for a single fixed period (doesn’t have to be a year) of time (or calendar date)
Ask: is there a fixed period capable of identification by the parties 
Term of years starts on a specific date and ends on this specific date
A term of years may be made terminable on the happening of some event 
“to A for 25 years, so long as Greenacre is used as a farm”; thus, you have a term of years determinable, whose maximum lease terms are fixed, but may end sooner 
Term of years may be defeasible: either determinable or subject to condition subsequent.
It terminates on a fixed date, so no notice of termination is required. 
Periodic Tenancy

A leasehold for a fixed period of time that automatically renews for the same period unless either party has given adequate/proper advance notice of termination. The month-to-month tenancy is the most prevalent leasehold
Proper notice depending on length of time: 
Half year’s notice for a year-to-year tenancy. 
For tenancies under 1 year, notice must be given equal to the length of a period, not to exceed six months; notice must terminate the tenancy on the final day of the period, not in the middle 

Death of LL or T has no effect on the duration of a term of years or period tenancy – but does effect tenancy at will

Tenancy at Will

Tenancy for no fixed period that endures so long as both LL and T wish. Can be terminated at any moment by either party.  Extinguished at death of one party
Tenancy at Sufferance

When a T stays in possession after the term expires, the T is an unlawful possessor. The LL has the option of treating the T as a trespasser or of renewing the leasehold, but some states by statute limit the LL’s remedy to double or triple rent + damages

Delivery of Possession (no explicit Lease Provision – default rules)
Overview: LL has implied-in-law obligation to deliver legal right to possession to T, but states are divided on obligation over actual physical possession.
Delivery of legal right: LL promises that the T will have the quiet enjoyment of possession – meaning that the LL promises that the tenant will not be evicted by somebody with a legally better title to the property than the LL
Physical Possession: 2 theories for whether LL has duty to deliver actual possession: English rule and American Rule
English Rule: (Majority View) LL is required to deliver both right to possession and actual possession at the beginning of the term. LL required to deliver the property empty
If the previous T hasn’t moved out and the LL doesn’t take action within a reasonable time, LL is in default. LL is thus responsible to evict the old Tenant 
Exception: English rule does not extend LL responsibilities after 1st day of the new lease. LL has no responsibility anymore b/c at that point it’s now a trespasser.
Policy Rationale: carries out the intent of the parties, since the T bargained for actual use of the property, and LL is in a better situation to get the unlawful T out. LL is more likely to know if a previous T is likely to hold over. T has no connection to the property before their lease begins.
American Rule: LL is obligated only to deliver a legal right to possession at the beginning of the tenancy, and has no duty to deliver actual possession.
Rationale: LL is not the wrongdoer and should not be liable for the tortious act of the holdover. The trespasser is the person in the wrong, so the new lessee should go after them b/c the trespasser only interferes with the T’s rights
Policy rationale: impact on the LL – they can’t lease out a place until it’s empty first and so they would probably lose out on some rent by having to wait
Hannan v. Dusch: P leased real estate from D for a period of 15 years; P alleged that at the beginning of the lease, D had allowed prior Ts to remain and take possession of the premises, and had refused to take any legal or other actions to remove them
Holding: Followed American Rule. There is no implied covenant to deliver actual possession, only an implied covenant that LL will grant the right to possession.

Privity of Contract and Privity of Estate:

Privity of K: relationship b/w 2 parties who enter into a contract. 
the lease is the contract and the LL and the T are in privity of K with respect to the leased premises
Privity of estate: the relationship b/w two parties to the conveyance of an estate in land.
LL and T have a mutual, immediate, and simultaneous interest in the leased premises.

T having the right to possession for a term and the LL having the reversion after the term ends.

Privity of estate permits a LL to collect rent from the T’s assignee, even though there is no direct contract b/w them

Assignments and Subleases and importance of lease characterization
Assignment: a transfer of the whole of the unexpired remainder term of the lease. Must transfer everything you have durationally
Lease characterization Helps the LL determine who they can go after directly for unpaid rent money

Assignment: Assignee now has the privity of estate relationship with the LL, while the assignor remains in privity of K with the LL. Additionally, there is a another privity of K that arises b/w the assignor and the assignee.

Privity of estate makes the LL and the assignee liable to each other on account of covenants in the original lease that run with the land. 

Importance: LL can go after Assignee directly for rent – probably cheaper and more direct path to their money b/c landlords only have one recovery, judgment, and satisfaction for the rent – so easier to ask assignee for the rent due then to go through assignor and wait for them to get the $ from assignee 
Sublease: a transfer of less than the full remaining term of the lease, or more precisely, when the subletting T (by becoming a sublessor) retains some interest in the lease.
A sublease is an independent transaction creating a wholly new and distinct LL-T relationship b/w the sublessor and the sublessee. 

Has no effect on the original lease
Sublessee is not bound by the covenant to pay rent directly to the LL in the original lease – the original T remains bound by it – or by any other covenant in the original lease 
Sublease: Sublessee is not in privity of estate with the LL and cannot sue or be sued by the LL. Since the sublessee has made no K with the LL he cannot sue or be sued on a K either. 
LL and Sublessor still have their privity of estate and privity of contract relationship, but now the sublessor also has another privity of estate and privity of contract relationship with the sublessee. 
The sublessee and the LL have no legal connection. There is no privity of estate b/w LL and sublessee b/c sublessor retains a reversion (the right to possession after sublessee). If sublessor didn’t retain a reversion – then it would be an assignment.

Importance: LL must go after Sublessor for rent – not sublessee

2 methods courts use to determine whether any given transfer is a sublease or assignment

Majority / Traditional rule: If the original tenant retains an interest in the premises, the transfer from the T to the third party is a sublease, but if the original tenant transfers the property for the entire remaining period of the lease, the transfer is an assignment.

Transferring the lease for even one day less than the remaining time of the lease results in a sublease rather than an assignment.

This traditional rule operates regardless of the actual intent of the parties

B/c the majority rule may ignore the parties’ actual intent, it presents a danger of inequity

The retention of a right of entry or a possibility of reverter by the original tenant creates a sublease, not an assignment

Minority: Giving effect to the parties’ intentions whether they created a sublease or an assignment. What the parties call what they did – as transferring either a sublease or an assignment – does not control

Instead, the intent of the parties is ascertained from an interpretation of the document as a whole, just as it would be with any other written agreement or contract.

While the rule of intent brings the law of leases into harmony with the general rules of contract law and interpretation, it provides less certainty in many situations, and perhaps for this reason it has been adopted in only a minority of jdx
Intentions of the Parties (Modern approach) 

Examining the intentions of the parties

Courts will find that the substance of the contemplated change in legal relations controls over the choice of the word sublet or the word assign precisely b/c those words may be mistakenly chosen and not match the change in legal status intended

Ernst v. Conditt looked at the intent that they intended to transfer the rest of the time, but you could have seen that from the document so Prof says it looks like the court is confused.
The parties said the wrong names but even in the document they still intended to give the whole away. 
Policy: This is another example of people thinking they are doing something but they don’t meet the requirements 
Ernst v. Conditt Facts: Ernst leased a tract of land to Rogers for a term of one-year and seven days. One month later, Rogers, having sold his business to Conditt, executed a document between themselves and Ernst which extended the term of the lease to two-year, and “sublet” the premises to Conditt. The document stated that Rogers remained personally liable under the terms of the amended lease, and was signed by all three parties. Conditt defaulted shortly after. At the end of the lease term, Ernst filed suit against Conditt, seeking past-due rent and removal of improvements. Conditt says he wasn’t liable because it was a sublease. The trial court found that it was an assignment (not a sublease) and, therefore, Conditt and not Rogers, was liable for money owed. 
Holding: Under both the common law rule (requiring all interests to be transferred) and modern rule (focusing on intent) the transfer was an assignment. Rogers didn’t retain any interest in the lease, and he also didn’t reserve a right of re-entry (future interest) in the event of a breach of any of the conditions or covenants of the lease by Conditt. 
13) Landlords’ Rights and Remedies

Tenancy at Sufferance

Rule: When a T remains in possession (holds over) after termination of the tenancy. LLs confronted with a holdover have 2 options
Eviction (plus damages) – no notice or other action by the LL is required to terminate it b/c the tenancy at sufferance is not an estate
Consent (express or implied) to the creation of a new tenancy. LL has the sole discretion
Tenancy resulting from holding over is usually subject to the same terms and conditions as the original lease.
The Defaulting Tenant – Tenant in Possession
Issue: What are LL’s options if a T defaults by failing to pay rent or meet an obligation, is holding over after termination of the lease, or abandons the premises before the end of the lease? 

Judicial Proceedings:
Summary Procedure: Quick and inexpensive way to recover possession. Typically requires only a few days’ notice to the tenant prior to bringing an eviction action. whereby a LL may recover possession of leased premises upon proper notice and showing in court in as little as 3 to 10 days. 
Self-Help: Discuss authority split on test – do analysis under common law and modern trend.
Common Law rule: LL can use self-help to retake premises from a T in possession without liability for wrongful eviction if:

LL is legally entitled to possession, such as where a T holds over after the lease term or where a T breaches a lease containing a reentry clause, AND
LL means of reentry are peaceable – no violence 
A few states still permit a LL to use reasonable force to evict without any court process. Some states allows LL entry only by peaceable means – 

Commercial Tenants: Some jdx distinguish b/w residential v. commercial – no self-help for residential, but yes for commercial. Commercial Ts tend to have more experience and therefore more equal bargaining power and a greater weight goes to loss of resident than loss of business – immediate vulnerability if you’re kicked out of your home.

Critiques of Self-Help based on 3 utilitarian arguments: (1) risk of violence (2) the possibility of unjustified eviction by LL taking advantage of poorer Tenants who don’t know the law and (3) the availability of an alternative remedy
Modern Trend: No right to self-help. LL must resort to the judicial process to evict 

Policy: Discourages LLs from taking the law into their own hands + violence

Berg v. Wiley: Lease said T must notify LL about remodeling and must stay up to date w/ health code violations.  Lease agreement says if you breach the LL has the authority to retake (important b/c not automatic that any breach of the lease means LL can come back in) T finally decided to comply and closed her restaurant to do revert the remodeling. LL then resorted to self-help to evict T by changing the locks. T sued LL in court for wrongful eviction and LL claimed T abandons property. 
Holding: Court adopted the Modern Rule, but even under Common Law still was a wrongful eviction b/c LL didn’t act in a peaceable manner in evicting T (so Court didn’t even need to determine if there was a breach of the lease that allowed for re-entry/LL to be legally entitled to retake possession). Wasn’t a peaceable manner b/c only reason there was no violence was that Berg wasn’t there when Wiley changed the locks. They had a lot of animosity against each other and if Berg was there at the time locks were changed- probably would have been violence. LL had to resort to the judicial process instead.
Court said it doesn’t matter that they use the modern rule b/c they should that even under the common law rule the court would side with the T. Therefore, it doesn’t hurt that they changed the rule b/c the outcome is still the same.
Court made is difficult to factually satisfy self-help (essentially eliminating it) by saying bringing a locksmith (not smashing down the door) and bringing a peace officer wasn’t peaceful enough.
Rule: If a LL and a T dispute possession of the premises b/c the LL claims the T has breached the lease, then the LL must use the judicial process (can’t use self-help)
Policy: If Court said Wiley’s action were good enough, then all Tenants will be more vigilant about protecting their interests and it might lead to more dangerous cases

The Defaulting Tenant – Abandonment

Abandonment Rule: when the tenant vacates the leased premises without justification; Lacks the present intent to return; and defaults in the payment of rent
When tenant abandons, landlord may

Terminate the Lease – this effects a surrender (abandonment is an implied surrender – a T’s offer to end a lease); T is liable only for the rent accrued and for damages caused by the abandonment

Common law rule: LL has not duty to mitigate damages by finding another T
LL could just terminate the lease, relet to mitigate (if they want but not required), or just let the apartment sit

Even if no duty to mitigate, it might be dangerous to let the apartment sit 

Exam Tip: If common law rule say the formal law is you don’t have a duty to mitigate, but it’s to your advantage to do so b/c there is a trend in states to mitigate damages and you don’t want to be on the wrong side of the trend.

Modern Trend: (in some jdx) LL has a duty to mitigate damages caused by a Tenant’s abandonment; a lease is treated as a K (which has a duty to mitigate). LL must make reasonable efforts to find a replacement. Note: Some jdx only require mitigation for residential landlords. 
Policy: This rule promotes use of scarce housing resources and avoids deadweight losses
Evidence of good faith efforts: advertising, accepting reasonable tenants, showing apartments to prospective tenants, hiring a realtor, etc. Treat the abandoned unit as just as vacant as others

Policy arguments against modern rule: Lost sale – mandatory mitigation insulates the breaching T from liability and causes economic harm b/c a sale is lost. This has little weight if there is such a demand for rental housing that an LL can readily fill vacant units such as in large-scale apartment complexes

Sommer v. Kridel: T paid security deposit and first month rent. T sent LL a letter saying he can no longer afford the lease, that he was breaking the lease and that LL could keep the money. LL did not relet the apartment for 15 months (even though someone else wanted it). LL sued T for back rent. LL exercised common law landlord’s option: he allowed the unit to remain vacant for over a year without any effort to mitigate damages. Court held that LL has an obligation to make a reasonable effort to mitigate damages when a T defaults on a lease. Court put the burden of proof on the LL to show he had exercised reasonable diligence to relet the apartment.
Policy reasons: leases should be governed by K policies of fairness and equity not antiquated real property concepts. 
If breach of lease is analyzed in K terms, the LL should be able to treat the T’s abandonment as an anticipatory breach of the K

Utilitarian argument / Waste Doctrine – under traditional common law rule LL would prefer to receive full rent on a vacant apartment (no wear and tear on the unit). This would effectively removing thousands of units from the market, decreasing the availability of rents housing. Opponents of the traditional rule cite waste of housing resources. – economically wasteful to let property just sit there
LL is better situated to relet the unit than the abandoning T– b/c more likely to be familiar with successful and cost-effective techniques. Economically efficient b/c a LL can offer long term leases to attract tenants, but a T would have a hard time trying to sublet or assign a lease for only 3 months.
14) Landlord’s Duties: Tenants Rights and Remedies

Overview: 

Inherent problem in leases: 
once a lease is entered into, the LL has an incentive to neglect everyday repairs b/c the cost of the neglect are borne primarily by tenants
T, in turn, have an incentive to neglect maintenance, especially toward the end of the term, b/c the costs of neglect will soon shift back to the LL

Early Common law and Caveat Lessee: Tenant beware. It is not the LL’s responsibility to provide that the premises are habitable or fit for the purposes of the lease
Traditional Paradigm Tenant – the medieval farmer b/c was interested in leasing agricultural land, not obtaining shelter; and the farmer was capable of making any repairs as needed
Viewed lease covenants as independent of each other, not dependent covenant. Even if the LL breached the covenant to repair, the T was still obligated to perform the covenant to pay rent. The T’s sole remedy was to sue the LL for damages
Changing Conditions: 

Social and economic transformation during 20th century. Agricultural society was growing into an urban and industrial nation. As urbanization accelerated, the flaws in the historic caveat lessee approach were more evident. Common Law assumption that residential T both could and would repair their own dwellings proved disastrously false. Housing conditions in many urban areas were horrible, threatening the health and safety of many
Evolution: New Evolution of LL duties and T rights
Quiet Enjoyment and Constructive eviction -> Illegal Lease -> Implied Warranty of Habitability
Quiet Enjoyment and Constructive Eviction

Rule: There is implied in every lease a covenant that neither the landlord nor someone with paramount title will interfere with the tenant’s quiet enjoyment and possession of the premises. If this covenant is breached, the tenant’s rent obligations are terminated and he may sue for breach of covenant. 
Breach either by landlord’s omission that they are under a duty to do something and didn’t or they did some affirmative action
Covenant of quiet enjoyment: May be breached in 1 of 2 ways
Actual eviction: When a T is deprived of a material part of the leased premises (AKA something like the LL says get out)
Constructive Eviction: if the LL substantially interferes with the T’s beneficial use and enjoyment of the leases premises without actually evicting the T, the T can claim constructive eviction and vacate the premises, terminate the lease, and be relieved of liability for future rent. (AKA we treat it as if LL threw the T out). 
ONLY IF T gave LL notice of the problem. In general  (but depends on the jdx) an omission by a LL is only deemed wrongful when the LL is under a duty to act – see Village for express repair duties in lease
Under constructive eviction, T must leave the premises within a reasonable time to extinguish its obligations under the lease
Tricky b/c it has to get bad enough where you say constructive eviction but also must leave within reasonable time

Problem with constructive eviction is that you have to leave before you really know if you will succeed in your case
Substantially interferes: Permanent condition: Not necessarily constant, if problems recur so often that it wasn’t temporary – then constructive eviction.  

A temporary condition will not create actual or constructive eviction – However there are arguments about what amounts to temporary condition.
If you can’t use something for 6 months out of an 8 month lease- substantially interferes / constant condition

Partial eviction: review if partial eviction you can stay and not pay rent

Exam tip: When you have a constructive or actual eviction – it is the LL evicting the T and b/c they evicted the T, the LL ended the Lease.
Village Common v. Marion County Prosecutor’s Office: D leased basement for a term of 7 years. Basement experience heavy rain damage in rooms – resulting in mold. Landlord instructed D to move evidence out of problem areas. Though the Landlord made repairs, it failed to fix the problem. Note: LL had explicit repair duties in the lease The Landlord declined to pay for mold remediation, despite possible health risks. Lease explicitly said D couldn’t stop paying rent / move out. However, the MCPO vacated the building and stopped paying rent. Landlord sued for breach of lease provision. Lease provision didn’t matter b/c Village was the one’s that terminated the lease.
Actual Eviction: LL told T to move the evidence boxes that were being damaged by the water. The T was deprived actual use of part of the property that they were in possession
Constructive Eviction: T was deprived of beneficial use and enjoyment of premises to such an extent that it was the equivalent of being evicted. Constructively evicted b/c of the repeated un-remedied water intrusions.
LL knew the water leaks would keep happening – they were the one who suggest MCPO move their stuff out of the leased premises vulnerable to water
Professor notes: Even if court disagreed with D’s defense that they didn’t have to pay rent b/c of actual and constructive eviction – could assert claim that LL had a duty to mitigate the damage of losing out on rent and find another tenant so D shouldn’t pay full amount. Making an alternative theory as another way to lessen the damages.
Illegal Lease

Rule: A lease of unsafe and unsanitary premises that violate the local housing code is deemed an illegal and thus the lease is now an unenforceable contract. (Becomes tenancy at sufferance). T can withhold rent and assert illegality of lease as a defense to LL’s eviction action based on nonpayment
Policy: Limited b/c must has a serious code violation at the outset and not all things that make a place uninhabitable is a code violation
Brown v. Southhall Realty Co.: LL sued to evict tenant for nonpayment of rent. T argued that no rent was due under the lease because the unsafe and unsanitary conditions of the leased premises violated the housing code. The court agreed.

Supplanted by IWOH

Implied Warranty of Habitability

Rule: Each residential lease is deemed to contain an implied warranty that the LL will deliver the premises in habitable condition and maintain them in that condition during the lease term regardless of the provisions of the lease.
Implied warranty of habitability reduced important of constructive eviction (especially in residential leases, but constructive eviction is still commonly utilized in commercial leases)

Exam tip: Constructive eviction and IWOH can co-exist in a jdx. 1 jurisdiction can use different approaches: IWOH for residential but constructive eviction defense for commercial leases
Even in states that adopt IWOH, the might not adopt it to commercial property and even some particular types of residental property. 

So on exam say something like “if this jdx adopts IWOH …
Exam tip: A LL cannot successfully sue to evict a T for non-payment of rent because breach of the IWOH is a defense to a summary eviction action. Nor can the LL successfully sue T for unfair rent b/c breach of warranty is also a defense to an action to collect back rent
T must give LL notice and a reasonable time to remedy
The notice must be specific enough to inform the LL about the nature of the defect. A vague complaint about a big problem is insufficient to trigger the LL’s duty to repair
Must meet an adequate standard of habitability. 
Warranty CANNOT be waive - even if the T knows about the maintenance problems and says I’ll take it. 
Covers latent and patent defects in essential facilities:

Policy consideration for IWOH: 
Paradigm Shift of T-LL relationship: Dominant goal of the typical modern tenant is to secure housing. T seeks a package of goods and services including adequate heat, light, secure windows and doors, adequate plumbing facilities. 
Today’s tenants usually lack the specialized skills needed to effect repairs to complex modern buildings. If the law allocates the repair burden to the modern T, defects are less likely to be repaired
Take-it-or-leave-it: LL usually only offers take-it-or-leave-it form leases without any meaningful opportunity to negotiate. IWOH is also necessary to redress the unequal bargaining power of rich landlords and poor tenants, meaning that Tenants would rarely be able to demand and receive such a warranty on their own and T would effectively be forced to accept substandard housing
IWOH encourages compliance with local housing codes

Policy Criticisms of IWOH: critics think it actually hurts the poor rather than helps them
Economic grounds: that implied warranty reduces the quantity of affordable housing. If implied warranties achieve their intended effect by forcing LL to improve the condition of leased premises, the result will be to reduce the supply of low-income housing and raise its price. It raises LL costs (thus increasing rental rates in times of low vacancy) and reduces the supply of rental housing b/c LL have an additional incentive either to withdraw from the market by converting their property to some other use (commercial) or to improve the housing to the point that it is no longer affordable by the poor.

Some individuals may want to choose to live in a shack rather than live on the street. But, a LL cannot offer a shack b/c of the setting of IWOH quality standards. The stock of lower-priced housing is diminished and the lowest rents are higher

Hilder v. St. Peter: P leased an apartment from D. During the course of the tenancy various problems with the apt. manifested themselves, including sewage leaks, nonfunctioning toilets, water leaks, failing plaster, and broken locks. These were brought to D's attention but nothing was done. P paid the agreed rent, but after 14 months, she brought this action seeking recovery of rental monies. 
Holding: IWOH exists in residential leases. The old view was that the lessee took the property as they found it. Apartment was NOT safe, clean and fit for human habitation. Sewage problems, door broken (not safe), plaster falling from ceiling and broken window with glass on floor and could hurt T and her baby. 
Remedies for Breach of Implied Warranty

IWOH Remedies: Tenant can terminate the lease and leave (and recover damages), stay and not pay rent, stay and pay rent then sue for damages, or fix the problems and deduct the cost from the rent. However, once the landlord fixes the problem, the tenant’s obligation to pay rent becomes due again. 
Unlike Constructive eviction: IWOH goes beyond whatever rent they have to pay – here T can get punitive damages for the discomfort for the harms LL put them through
Different courts struggle with how much a T should pay if not paying the whole rent

In Hilder they say payment is the difference b/w the place as warranted and what it was actually like. Other jdx have different ways of calculating appropriate rent in these circumstances 

Policy: If L sues to evict T for nonpayment, The court will determine the amount of partial back rent owed, order the T to pay this sum, and deny the eviction request. Without this protection against eviction, the rent withholding remedy would have little value. If a T could only withhold rent equal to the actual damages, the T who incorrectly estimated damages could still be evicted by the breaching LL; the risk of eviction would deter tenants from using this remedy. 
From T’s perspective: rent withholding is an easily understood form of self-help. Without initiating expensive litigation, the T can place economic pressure on the LL to repair the premises.  In turn, IWOH gives LL a financial incentive to avoid a T withholding rent by maintaining leased premises in habitable conditions. 
15) Selection of Tenants – Unlawful Discrimination
Fair Housing Act
Rule: Made it unlawful to refuse to sell/rent a dwelling (not all property) to any person b/c of race, color, religion, national origin, sex, persons w/ children, and handicapped people. 
﻿ ﻿Exam tip: Shelley v. Kraemer held that merely entering  into a restrictive covenant was not a violation of the equal protection clause unless trying to enforce the covenant by state action. However, the act of putting such a covenant in writing is a direct violation of the FHA

Advertising: In addition to prohibiting discrimination in renting/selling, the act prohibits advertising or making any public statement that indicates any discriminatory preference

Exemptions: FHA provides that private clubs, dwellings for religious orgs, and certain specified persons are exempt from the act
Single-Family dwellings: A person leasing/selling a dwelling she owns is exempt if she: (i) doesn’t own more than 3 dwellings, (ii) doesn’t use a real estate broker or salesman, and (iii) doesn’t advertise in a manner that indicates her intent to discriminate

Small owner-occupied multiple unit—a person is exempt if she is offering to lease a room or an apartment in which she lives and doesn’t advertise in a discriminatory manner
Note - these exceptions do not apply to section C - print, publish, advertising - that advertising discrimination is always barred based on one of the above categories. 

this advertising signals a kind of discrimination that we don’t want b/c that hurts the whole community to have these discriminatory advertising 
Only need proof of discriminatory impact or disparate treatment (don’t need to prove discriminatory motive) – 
Disparate treatment: focuses on how an individual applicant is treated

Disparate impact: a policy or pattern of conduct has a disproportionate impact on persons in a protected category. 
Importance of disparate impact: could have something that’s facially neutral but end up having a racial impact and if the policy goal of FHA is to eliminate barriers to equal housing allowing “facially neutral” barriers would circumvent policy goals
Texas Dept. of Housing v. Inclusive Comm: Does FHA apply to claims of disparate impact? Low-income housing credits were being predominantly given to developments in minority communities and too few credits in white suburban areas. Court focused on the language of the statute “or otherwise make unavailable” to show that the legislature focused on the consequences (rather than just actor’s intent).
Policy: Impact can target those that disguise their discrimination. Even if they don’t intend it, it can still result in discrimination and that should be regulated. Disparate-impact claims are effective tools against barriers to equal housing
Disparate impact claims are consistent with FHA’s purpose of preventing discriminatory housing practices b/c it allows Ps to counteract unconscious prejudices and disguised discrimination that may be harder to uncover than disparate treatment.
Court also says disparate impact claims allowed under FHA b/c other fields like age and employment discrimination use language similar to FHA and those cases incorporate disparate impact claims. Court said this was broad language to incorporate disparate impact 

Burden of proof: burden of proof on P to show discriminatory impact b/c of D’s action, then burden shifts to D to prove a legitimate, nondiscriminatory reason for the conduct (like reasonable business purpose). If that reason is shown, then the burden shifts back to the P to prove that there was another way to accomplish this goal – you don’t have to do it through this mechanism
Dissent: should limit this to intentional DT and not include disparate impact. 
Disparate Treatment Rule (From Yuma) In determining whether animus exists for the purposes of proving disparate treatment courts must look to whether the D was motivated by a discriminatory purpose. This is shown by
looking at the events leading up to the challenged decision and the legislative history behind it, 
the defendant's departure from normal procedures and the historical background of the decision, and
whether it creates a disparate impact.
Avenue 6E Investments LLC v. City of Yuma: P are real estate developers that have a history of developing neighborhoods w/ affordable housing project where a majority of homes were sold to Hispanics. P asked city to rezone development b/c required sq. ft under zoning was for larger homes but this was 2008 so b/c of recession developer though it would be better to have more homes at a small price if they could rezone to smaller lot size. The Planning and Zoning Commission held a public hearing on the request where neighbors came in and argued the proposal would create a “lost cost, high crime neighborhood.” And that most of the Developer’s locations were 77% Hispanic and they “left juveniles unattended.” The Commission approved the rezoning request, but then the City Council denied the rezoning request. This was the first denial out of 76 applications in 3 years

Disparate Treatment: Court agreed that a SJ inappropriate b/c a reasonable jury could find disparate treatment that City capitulated to the neighbor’s statement

Prof: to argue DT, you don’t have to say the council members themselves held these views, but that they were giving credit to these neighbor’s argument and acting in a way b/c of the neighbor’s views and that’s enough to say disparate treatment. 

Court says use of Code Words can show discriminatory intent  and since City was aware of these neighbor’s “concerns’ when it took the unusual step of acceding to the opposition and overruling the recommendations of its own zoning commission there was plausible circumstantial evidence that there was a DT 
Disparate Impact Claim: City argues that no DI b/c there was other available housing in the city elsewhere. They cite a case called Hallmark (but lots of problems with that case) Hallmark was decided before Texas case. Also court says Hallmark would threaten purpose of FHA b/c basically argues for separate but equal.
Need to take more into account w/ wanting to live in a place rather than just price ( people want to live in area for schools, proximity to work, etc. 
Maybe no disparate impact if city could show there’s availability on same block. Meanwhile the Hallmark case that case “you can go somewhere else in Atlanta” was too big. So issue of what’s the right size – unclear what the boundaries are
City argues that if you have this idea that city must allow a rezoning if you can’t find a similar availability in small area – that will destroy Euclid zoning b/c then effectively place an affirmative duty to always approve a zoning application

One hand – maybe it will undermine Euclidean zoning but maybe that’s not a bad idea b/c the language of Euclid said we want to keep certain uses away from each other (factory away from preschool) but also talked about apartments being parasites and we need healthy development of children in single family homes, but what about development of children in apartments? So Euclidean zoning has been a tool that some cities used to create “facially neutral” things that did have disparate impact
Also- city doesn’t have to make every zoning request- P still has to show the disparate impact in the first place
Shelley v. Kraemer: In 1948, SCOTUS held private agreements with restrictive covenants based on race cannot be enforced by a court. Private covenants are not under Constitutional Protection, but if a state or gov uses resources to enforce a private agreement through a judiciary, then it’s unconstitutional. 
Judicial enforcement of virtually any land use promise is considered a state action and thus limited by the Constitution

If Shelley didn’t have this outcome then then there would have been an injunction and the African-American family would have been kicked out of their home. Such enforcement would have allowed restrictive covenants  to retain their legal force and, given that they were very common, the effect  of such a rule would have been to provide state support for racial segregation, keeping African-Americans out of many neighborhoods. In addition, the effect of enforcement of such exclusionary covenants effectively would prevent excluded groups from purchasing property from sellers who  wished to sell to them.
Jones v. Alfred H Mayer Co: SCOTUS held that the 1866 Civil Rights Act bars private (no longer only just public entities), from racial discriminating in the sale or rental of property

FHA v. 1866 Civil Rights Act: 1866 Civil Rights Act is narrower b/c only applies to one type of discrimination – racial discrimination – and it does not cover advertising but broader b/c it applies to all types of property -none of the exemptions in FHA 
1866 Civil rights act only bars intentional discrimination
Someone who might be exempted under FHA might still be liable under CRA

Exceptions to Fair Housing Act: Roommates

Fair Housing v. Roommate.com: Online roommate-selection website allowed people to post information about themselves, including sex, sexual orientation, and familial status, to assist in their roommate search? Court held FHA does not apply to roommates
Rule: Anti-discrimination provisions of the FHA do not apply to selection of roommates. Without violating the FHA, people can have discriminatory ads as long as it’s for a roommate
Exam tip: Example of an opinion on a statute focusing on one word. Here they focused on the meaning of the word Dwelling 
“Dwelling” does not include roommates – can select based on protected class when looking for someone to share apartment/house with

Policy: Privacy concern, once you get into the home. Constitution gives right to association and a right not to associate. Judge points to fact that FHA was passed in ‘60’s and Congress would not have forced women to live with men as roommates, and neither would most people now. 
Sharing a room with someone is a much more intimate – whoever you live with has access to you, your space, your belongings, your person – so also a safety concern
Privacy within the home is protected by the constitution, therefore it’s ok for people to select roommates through these categories 

B. Current Possessory Estates (Freehold) and Introduction to Future Interests

16) Freehold Fee Simple, Life Estate

In General:

Estate: A property interest that may become possessory + is measured by some period of time
Possessory (or present) estate: A possessory estate is a legal interest that entitles its owner to the immediate possession of real or personal property
A person with the right to be on that land in that moment
Conveyance: the legal process of transferring property from one owner to another
Freehold estates – give possession under some legal title or right to hold – only held by upper classes, essentially nobles and gentry, 

Nonfreehold estates – give mere possession – held by peasants or villeins who actually worked the land

Feudalism Roots: 
Subinfeudation – the process by which tenants in chief created similar arrangements (to those which they shared with the king) with their own vassals

Hierarchical structure: King (owns all land) and gave control over large tracts of land to Loyal supporters known as Tenant in Chief, in return for military service and other carefully-defined duties that were seen as a burden on the land itself, and so the Tenant in Chief might grant the use of a portion of the land to one of his knights, a Mesne Lord (intermediate Lord), and then the Knight might subinfeudate a small portion of his land from the tenant in chief to a tenant in demesne – someone who had a possessory use of the land 

The Knight owes service and incidents to the Tenant in chief, but the knight receives the service and incidents from the tenant in demesne 

Abolition of subinfeudation of fee simple
Quia Emptores Established a principle of free alienation of land – alienability is the power to transfer resources to another person. Idea that a T should be able to convey the fee to another during his life openly and without the lord’s consent 
With free substitution permitted, the relationship b/w tenant and lord was basically an economic one. 

Before land was only to A and his heir’s a link that couldn’t really be broken and given to someone else

Seisin: 

Fee simple and life estate are freehold estates and at common law, a freeholder had seisin

Seisin was possession, of a particular kind and with peculiar consequences

Seisin means the grantor is the owner of the estate described in the deed
Fee Simple Absolute 

Distinguishing Characteristics: Fee=interest in land; simple=unlimited duration; absolute=no future interests
Largest estate permitted by law; it invest the holder of the fee with full possessory rights, now and in the future. He has an indefinite and potentially infinite duration
Most common/best type of land ownership, interest lasts forever

Creation: Language only needs to say: “To A” to be FSA
No longer required to say “To A and his Heirs”

To A = words of purchase – words describing the person or persons who are takers of the Fee simple
And his heirs = words of limitations – words limiting the duration of the estate

Rights and duties of Estate owner
Freely alienable: Can be freely transferred during its holder’s lifetime

Policy: Courts don’t like restraints on alienation – so court voided the restraint 

We don’t want to perpetuate concentration of wealth; we want things moveable. 

Restraint on alienation discourages improvements on land

Makes property unmarketable 

Freely devisable:  You can leave the property to another in your will. You can devise it 

Freely descendible: The estate will pass to its holder’s heir if he dies intestate (w/o a will)
Absolute ownership: absolute, limitless, unfettered ownership of an infinite duration.

No one has a future interest. If A owns property in fee simple absolute, he owes no duties to other interest holders
However – right to exclude not absolute – (See State v. Shack)
Abandonment Rule: you cannot abandon property to which you have a perfect title (must abandon all right, title, claim and possession). (otherwise it would impose externalities on society b/c of abandonment) (See Pocono Springs Civic Association v. MacKenzie)
Inheritance of Fee Simple Vocab:
Escheat: if no next of kin, property goes to the state

Intestate: When someone dies without a will each state has a way to distribute property 
Heirs: A persons who survive the decedent and are designated as intestate successors under the state’s statue of descent. 

No one is heir of the living, a living person has no heir

Issue: synonymous with descendants (children, grandchildren, and all future descendants).
Adopted children an inherit form their adoptive parents and sometimes from their natural parents as well

Ancestors: parents, grandparents. By statute, ancestors take if decedent leave s no issue

Collaterals: all person related by blood to the decedent who are neither descendants or ancestors (brothers, sisters, aunts, cousins, etc). Take if no spouse, issue, or parents

Per Stirpes: How intestacy statute or someone’s will distributes assets – equally by branch

Ex: O has 3 sons: A, B, and C: can distribute by 1/3 going to each of the 3 children
If A dies and they have 2 sons, X and Y, then X and Y split A’s respective 1/3 interest and thus X has 16.5% and Y has 16.5%
Per Capita: How intestacy statute or someone’s will distributes assets – who is available and entitled to receive something
Here, if A died then it would be split 4 ways – B, C, X, and Y - as opposed to B and C getting 33% and X and Y getting 16.5% - now all 4 get 25%
Life Estate:

Distinguishing Characteristics: A freehold estate whose duration is measured by the lives of one or more specified persons. Measured in lifetime terms and never in terms of years
Reasons to create life estate: Maybe you have a son who has a dangerous lifestyle but you still want your grandchildren to be protected. To make sure your son doesn’t leave the property in his will to a random 3rd party, you say “To my son for life, and then to my grandchildren.”
Creation: “To B for life.” – To A for 99 years is not a life estate – it’s a term of years which is a so-called leasehold interest. “To A for life, and then to B” – B gets ownership after A’s death
Reversion: O’s resulting right to possession of Greenacre after A dies 
If O, holding fee simple absolute in Greenacre, conveys “to A for life,” he has granted A less than the sum of his property rights and after A dies there is a reversion that goes back to O

If O to A for life, but if O dies before A, then O’s heir has the future interest
Remainder: If O creates a future interest in a 3rd party (“To A for life, and then to C”). 
C has a vested remainder b/c no condition limits whether it will go to C after A dies. Can also have a contingent remainder: see below in Baker v. Weedon
Exam tip: There is no limit on C’s remainder – C has a remainder in fee simple absolute

Life estate pur autre vie: A life estate measured in the lifetime of another

O says “To A for the life of B.” 

A has a life estate pur autre vie. When B’s life ends, O is reunited with the property and A’s time with the land comes to an end  

White v. Brown: Where a woman wrote her own will and left her house to her sister with the stipulation that it NOT be sold, merely lived in by her. Issue was whether that was enough to create a life estate and then to give property to nephews, or if it was fee simple with restraint on alienation. Her intent was not clear. 

Rule: Unless there is clear evidence of an intent to convey a life estate (saying something like “To B for life”), then courts will interpret it as a fee simple absolute. 
Exam tip: If it is not clear what the person conveyed – they conveyed everything they owned (b/c can’t convey fee simple if you only have a life estate)
Policy: Court bases their decision on 2 presumptions

When in doubt – presume party conveyed the full interest they had. If you have a fee simple then you transfer a fee simple, if you have a duration less than the whole then that is what you transfer

1. Decedent had a fee simple – so assume she transferred fee simple

Court has a preference that they don’t like partial intestacy

2. If life estate then there would be a reversion and we would have some of the other property go through the will and then afterwards there would be a reversion and it would go back to the decedent’s estate and go through the intestacy statute – being a partial intestacy.

Policy: Courts don’t like restraints on alienation – so court voided the restraint 

We don’t want to perpetuate concentration of wealth; we want things moveable. 

Restraint on alienation discourages improvements on land

Makes property unmarketable 

Rights and Duties of Interest Holders

Rule: Courts must balance the interest of those with a present and future interest 
Baker v. Weedon: Weedon’s will bequeathed all property to his third wife, for life, remainder to Anna’s children, if any, then to Weedon’s grandchildren (D) should Anna die without issue. After Weedon died, Anna remarried but had no children. The Highway Dept. sought a right-of-way through the farm on which Anna lived. At this time she was old and destitute, and she wanted to sell the land. The grandchildren, however, opposed the sale as the land was rapidly increasing in commercial value. She filed suit for an order permitting her to sell all or part of the farm. 
Holding: Court notes value of property was increasing so remaindermen would have significant financial loss if property sold prematurely. So remanded to trial court to find a way for Anna to sell only enough of the property to provide adequate support for her, unless a satisfactory compromise can be reached by all interested party
Note: Weedon’s grandchildren are technically a contingent remainder – they are not 100% the remainder b/c Weedon also gave Anna’s child the ability to be a remainder. Court ignores the idea that Anna could still technically have children and then the grandchildren wouldn’t have a remainder.
Future interest holders: can have rights even before their rights become possessory. They can’t use the land, the they can protect their rights
Waste Doctrine: Must balance interest of persons with present estates and future interest holders
A life tenant is entitled to all reasonable uses and profits from the land

A life tenant must not commit waste: she must not do anything to injure the future interest holders

Affirmative Waste: Can’t destroy the property or otherwise voluntarily do something to significantly reduce the value of the property
Permissive Waste: can’t through own negligence not take care of property. Cannot fail to exercise the reasonable care to protect the estate
Ameliorative waste: use by the T that increases rather than decreases the market value of the land. Traditional view that the fee holder was entitled to take possession of the land in substantially the same condition as it was when first transferred to the tenant. Today a significant number of courts reject this view
Restricted rights on alienation: A life tenant may transfer what she has – possession of the land for the duration of the life estate (either the life of A, or in a life estate pur autre vie, then the life of B), but nothing more.
Life estates cannot be inherited or devised 
Exception: If life estate pur autre vie where “To A for the life of B” - if A dies before B, A’s life estate continues her heirs will take over or A may transfer the life estate to someone else in will until B’s death.
Policy: an unlimited restraint on alienation is against public policy – even if the restraint was self-imposed (Davis v. Davis)
Restriction on alienation in personal property: Strong effort in the law to make things so that they are exchangeable in commerce, can be sold and transferred, and alienable (see Impression Products Inc. v. Lexmark International, Inc.)
Right to sell: illusory b/c the value of the property is uncertain and speculative. A’s life estate could be worthless if A dies tomorrow or valuable if A lives for 50 more years

17) Defeasible Estates 

Overview

3 types of defeasible fees: Fee simple determinable, fee simple subject to condition subsequent and fee simple subject to executory limitation
Words of mere hope, desire, or intention are inadequate to encumber an estate as any of the 3 defeasible fees

Court loathe restrictions on free unfettered use of land

Courts despise having to impose conditions on free land use. Thus, court will avoid finding for a defeasible fee unless the grantor used clear duration language – words of mere hope is not binding 

Ex: To A with the hope that she becomes a lawyer – hope is not a binding durational language term – thus A would have a fee simple absolute
Absolute restraint on alienation is unenforceable 

For example: To A so long as she never attempts to sell – that is an absolute restraint on alienation – a ban on power to sell or transfer and that language of condition if void and then we are left with “to A” – aka so A has a fee simple absolute and O has nothing b/c the fee simple absolute is not accompanied by a future interest

Exception: A restraint on alienation linked to a reasonable time limited purpose is valid

Ex: To A so long as she does not attempt to sell for the next 18 months as various clouds or questions regarding the title are being resolved

This time – the restriction will be honored – it’s reasonable in duration and it is linked to a demonstrably plausible context

Here, A has a fee simple determinable and if A has a fee simple determinable – then FSDPOR and O has the POR – the possibility of reverter
Exam tip: When does a use restriction from defeasible fee become so onerous that it amounts to an invalid restraint on alienation?
General answer is when the restriction materially affects marketability adversely

Policy: Absolute, direct restraints on alienation are void, but indirect restraints and limitations on uses are tricker

As much as the law is interested in promoting alienability and the movement of property in commerce (some of the purposes behind the rules against unreasonable restraints on alienation), it also is protective of the autonomy and rights of the grantor to control how her property is disposed, if at all.
The law regularly finds valid conditions that limit how property can be used and that, consequently, limit the pool of available buyers willing to purchase a property with such constraints (i.e., limit alienability)

Fee Simple Determinable 
Distinguishing Characteristics

Abolished in CA and Kentucky – where a fee simple determinable is construed and enforced as a fee simple subject to condition subsequent

Fee simple with a catch: To A so long as she remains a lawyer. 

If stated condition is violated, forfeiture is automatic

Grantee suffers forfeiture of the estate 

Exam tip Always subject to the stated condition. The condition doesn’t disappear even if you transfer it, devise it, or pass it on to another through will or intestacy statute
If answering questions at common law - you assume Rights of re-entry and possibilities of reverter (future interest) are NOT alienable or devisable in will, they are only inheritable (when die intestate).
Automatically terminated If condition is breached 
So even if grantor does not act – in the eyes of the law, the law will consider the grantor’s right to immediately own the land
Creation

Clear durational language of a stated condition  “so long as,” “until,” “during,” “while.”

Rights of Future Interest

Possibility of Reverter: the 1 and only 1 future interest capable of accompanying the fee simple determinable. Not the same thing as reversion
“To O so long as popcorn is never made on the premises”

Circle the words “so long as” – shows you O has a fee simple determinable. So long as is the clear durational language
O has a fee simple determinable, and if and only if O ever breaks the condition – the grantor will automatically get the property back and have a fee simple absolute-  thus grantor has a future interest called the possibility of reverter
Present Estates and Future Estates: O grants Blackacre “To R for life, so long as he never preaches a sermon”
R has a determinable life estate

O has 2 future interests: 

both a possibility of reverter (which will become possessory if R preaches a sermon)
And a reversion (which will become possessory when R dies if he refrains from preaching a sermon)

FSDPOR – Fee simple always walks hand in hand with the Possibility of Reverter

Frank Sinatra Didn’t Prefer Orville Redenbacher

Fee Simple Subject to Condition Subsequent

Distinguishing Characteristics

Unlike the possibility of reverter, which automatically becomes possessory interest upon occurrence of the future event, a holder of a right of entry (power of termination) must actually exercise the power to terminate the fee simple subject to condition subsequent in order for that defeasible fee to come to an end

Difference from covenant – where someone has a fee simple absolute but they make a promise about how to use the land and that stays with the land no matter the owner
Covenant is not baked into duration of ownership – if someone breaks the promise you can sue them, get an injunction or get damages, but they don’t lose ownership of the estate

Exam tip: So the convent is an enforceable promise related to land but doesn’t take away someone’s possession of the land 

Always subject to the stated condition. The condition doesn’t disappear even if you transfer it, devise it, or pass it on to another through will or intestacy statute

Creation

2 ingredients to create Fee Simple Subject to Condition Subsequent

Clear Durational Language:  provided, however, but if, on condition that
Clear statement of the right of re-entry

Words that show a condition to take the land back

Key is whether the grantor evidences intent to pass title completely, save only for a right to take it back

FSSCS preferred over FSD: If a case is ambiguous about which defeasible fee has been created, courts prefer to find fee simple subject to condition subsequent

Policy: FSD produces an automatic forfeiture of title and possession, while FSSCS makes forfeiture an option of the holder of the right of entry

Courts try to avoid forfeiture of title b/c it is harsh, depriving a fee holder of the considerable reliance interest she has developed by possession of the land

Ex: To A so long as Blackacre is left forever wild, but if it’s not, then grantor has the right to enter and retake possession and title

So long as shows FSD but the right to enter and retake indicates reservation of the future interest connect to a condition subsequent
Ex: To A says B, but if coffee is ever consumed on the site, the grantor reserves the right to re-enter and retake

A has a fee simple subject to a condition subsequent

Clear durational Language: “But if coffee is ever consumed on site” 

B has a future interest called the right of entry, synonymous with the power of termination

Clear statement of right of re-entry – “Grantor reserves the right to re-enter and retake” in the event of the breach
Rights of Future Interests
The interest retained by the grantor when a fee simple subject to condition subsequent is created called a right of entry or power of termination

The holder of a right of entry has 2 options:

To terminate the fee simple subject to condition subsequent or 

the grantor has the option to look the other way
B must actually exercise his right of re-entry 
Present Estates and Future Estates: O grants Blackare to R for life, but if he ever preaches a sermon, O retains the right to enter and retake possession.
R has a life estate subject to condition subsequent

O has 2 future interests: A right of re-entry and reversion
Exam tip Transferability:
If answering questions at common law - you assume Rights of re-entry and possibilities of reverter (future interest) are NOT alienable or devisable in will, they are only inheritable (when die intestate).
Remember: The person holding a FSD can transfer their FSD or FSSCS and the new person is subject to the same condition

Policy: Professor says the reason you can’t transfer right of re-entry / possibility of reverter is probably b/c these interest can sit around for a long time. Not uncommon that the condition isn’t broken for 100+ years. If it’s been 100 years and we are trying to figure out where it goes, if you have to look for a whole bunch of possible transfers during 100 years, that could get very messy and hard to find. Figuring out the heir from intestacy statutes is much easier
Write this on exam: Most states have modified this in some ways and you would need to do research for what each state does now because they have not modified this rule in a uniform way

Mahrenholz v. County Board: Deed said “This land to be used for school purpose only; otherwise to revert to Grantors herein.” Issue: Did the warranty deed from Hutton’s to the School Board create a fee simple subject to a condition subsequent or a fee simple determinable? 
Court Ruled: The deed created fee simple determinable by its language followed by possibility of reverter in Huttons and their heirs. The language used showed the grantors wanted to give the land to the school district only as long as it was needed and not longer than that. That determination was important b/c then it meant that once the school stopped using the ground for school purposes, there was an automatic transfer back to the Hutton – and transferability went to their sun Harry (b/c alienable only through intestacy statute). So Harry later conveyed his interest (a fee simple absolute) to Mahrenholz (Demanding on remand where court would determine if school actually broke the condition)
Note: If the court found the language to be FSSCS – then Harry would not have conveyed his interest to the Mahrenhlz b/c he never took any. Steps to actively retake the land as is required under FSSCS
Fee Simple Subject to Executory Limitation
Distinguishing Characteristics

Automatic forfeiture occurs in the event of the condition’s breach, but now in favor of someone other than the grantor – goes to 3rd party
Creation

O says: “To A, but if X event occurs, then to B”

A has a fee simple subject to executory limitations

B has a future interest called a shifting executory interest b/c it may or may not become possessory
Note: All executory interests automatically become possessory upon breach even if original grantor intention is otherwise
Policy: easy administration

Executory Interest v. Remainder

Executory interest cuts short another interest

Remainder interest just waits patiently for the “natural end”

Exception 2: Owner conveys Blackacre “to Omar and his heirs when and if he marries.” Omar, single at the time of the conveyance, remains unmarried.
Owner presently has a fee simple subject to executory limitation, and Omar has an executory interest. Although it’s generally true that a fee simple subject to executory limitation involves two grantees, this conveyance illustrates an exception. Omar cannot have a remainder because his estate, if it vests, will not follow the expiration of a life estate, a leasehold, or (where permitted) a fee tail. Omar’s estate will cut short the grantor’s ownership. Thus, Omar has to own an executory interest (more precisely, a springing executory interest in fee simple). Because Owner’s fee simple is subject to that executory interest, we attach the label fee simple subject to executory limitation.
Rights of Future Interests

O has nothing because he gave his full duration away. After A, it goes to B and if B dies it goes to his heirs.
Present Estates and Future Estates: O grants Blackacre “to R for life, but if she ever commits an act of piracy, Blackacre goes to P”

R has a life estate subject to an executory limitation in favor of P

C. Current Ownership of Estates

18) Common Law Concurrent Interests

Overview

Defeasible Estates and Concurrent Ownership

Defeasible estates tell you duration – for what length of time do you own your property
Concurrent ownership asks whether you share your ownership with other people

Exam tip: they are not mutually exclusive. Can have a Joint Tenant in fee simple absolute 
Tenancy In Common

Characteristics:

Each co-owner of this estate holds an undivided, fractional share in the entire parcel of land; and each is entitled to simultaneous possession and enjoyment of the whole parcel

Unity of possession = hallmark of TIC

A and B’s respective fractional ownership shares may be different (A owns 75% and B owns 25%), but each has an equal right to possession of the whole parcel.

TIC doesn’t need time, title and interest like Joint Tenancy or Tenancy by the entirety

A and B can be tenants in common even if they acquired their interests at different times and by different instruments, and even though the fractural size of their shares are different

TIC do NOT HAVE A RIGHT OF SURVIVORSHIP, unlike JT or tenants by the entirety

If A and B are TIC in Greenacre and A dies, A’s TIC interest will pass to his devisees or heirs and NOT B.

Exam tip: Interest of one co-Tenant doesn’t affect others. Creditors have access

Creation:

Today any conveyance or devise to 2 or more unmarried persons (to A and B) is presumed to create a tenancy in common, absent clear language expressing an intent to create another estate

Transferability

A TIC has the right to sell, mortgage, lease, or otherwise transfer all or part of his interest without the consent of other cotenants; and such a transfer does not end the TIC

Since no right of survivorship in TIC- a cotenant may devise his interest or allow it to descend by intestate succession

Severance

A partition by 1 member of the TIC severs the TIC 

Joint Tenancy

Characteristics:

Each joint tenant has a right of survivorship. C and D are joint tenants in fee simple absolute. Each has an equal, undivided right to simultaneous possession and use of Redacre Each has the right to sole ownership if the other dies first. If C dies, D now holds fee simple absolute in Redacre

Right of survivorship: When on cotenant dies- his share goes automatically to the surviving JT 

Per my et pout – French for “by the share and by the whole” explaining right of survivorship

Joint tenants were seen as both (a) a unit that owned the entire estate and (b) individuals who each owned an undivided fractional share or (moiety) in the estate. 

Since joint tenant D already owned the entire estate, C’s death was not seen as creating any new rights in D. Rather, the death merely withdrew C’s interest from the estate, leaving D as the only remaining owner

If D murders / kills C - as matter of public policy the murder severs the joint tenancy. The murderer cannot profit from the crime

If C and D die simultaneously – JT is treated like TIC with no right of survivorship. C and D are each deemed to won a half interest in the property that passes to their respective heirs or devisees

Creation:

4 unities: time, title, interest, and possession and grantor must clearly state right of survivorship
JT had to acquire title at the same time

Acquire title by the same deed or will (or by adverse possession)

Each interest has to be identical, meaning each JT owned the same fractional interest in the same estate

Each JT had to have an equal right to possession of the entire parcel

Ex: If O conveys ½ undivided share to E on Monday and then a similar interest to F on Tuesday – E and F are not JT b/c the unities of time and title are missing. E and F acquired their interests at different times and by different deeds. Instead, E and F are TIC
Modern standard: a current estate is considered at TIC UNLESS the intent to create another estate is clearly expressed.

In most states: language such as “to E and F as joint tenants” or “To E and F as joint tenants with right of survivorship” will suffice

Policy: JT are disfavored b/c JT get to avoid probate b/c automatic right of survivorship – that’s why it’s difficult to create one and have to have the 4 unities
Transferability: 

Leasing out your share of the JT does NOT severe a JT

Does not sever b/c the lease essentially says “I have these rights as a JT and I have the right to possess this.” When they transfer that right to possess, they are not transferring ownership. Transferring ownership would sever a JT and create a TIC
JT’s interest is alienable: A JT interest could be transferred during his lifetime
So a JT can always sell or transfer her interest during her lifetime w/o the other co-tenants knowledge or consent. 

This severs the JT as to that seller’s share – b/c it disrupts the 4 unities – becomes TIC
A, B, and C are JT: A conveys his interest to his son X and Y as TIC

X + Y have a TIC w/ each other and their relationship w/ B + C is also a TIC. However, A’s conveyance does not break B and C’s relationship with each other as a JT.

Right of survivorship: Cannot transfer a JT interest after you die. JT interest is not divisible nor descendible b/c of right of survivorship
Can’t leave your JT interest by will, JT interest will not pass through intestacy b/c of the right of survivorship – when 1 JT dies – his share passes automatically to surviving JT

Last survivor standing takes all

Severance: Can Sever JT by yourself during your lifetime 
PARTITION ALSO SEVERS A JT
Riddle v. Harmon: Facts: Mr. and Mrs. Riddle were joint tenants. Mrs. Riddle wanted to severe the joint tenancy, cutting out Mr. Riddle, so she could devise her interest in her will. She was advised to terminate the joint tenancy by granting herself an undivided one-half interest in the property, making her a tenant in common. A grant deed was drawn up, and a will devising her tenancy in common to a third party. After he death, Mr. Riddle challenged the estate plan, and the trial court quieted title in him. 
Holding: No longer need a strawman – Can convey a JT to a 3rd party to then convey back to yourself to have a TIC

Now A can validly sever the JT with B by conveying from herself as JT to herself as TIC with B

Consequence: Ownership interest is no longer JT, but a TIC so that means the wife could make a choice about where the property would go through her will, rather than automatically going to husband b/c of right of survivorship

Problem: Husband probably never knew the JT was severed; as a result, his interest would pass at his death through intestacy. 
Problem: In theory, Frances could sever the JT by executing a deed, but not recording it, and telling a trusted, but equally unscrupulous beneficiary of her will of the deed’s existence, but then wait to see whether Jack dies first, at which point the severing deed would secretly be destroyed. If Frances were to die first, her devisee would produce the deed. Thus in CA, now these conveyances need to be recorded
Policy: the strawman policy was outdated from feudal system – it was cumbersome and essentially an empty formality
Also, lawyers were already getting around this by creating a strawman (a fake person)

Severance of JT by Mortgage
Jdx split as to whether a lease, mortgage, or other transfer of a lesser interest severs a JT
Title Theory of Mortgages - At Common Law, a mortgage had the effect of conveying legal title to the mortgagee (lender); the mortgagor (borrower) kept an equity of redemption entitling the mortgagor to get legal title back on payment of the mortgage. Since a mortgage by a JT conveys title of the joint tenant, the mortgage destroys the unity of interest. 
After the mortgage the former JT would become TIC (for everyone) and then there is no right of survivorship
Lien Theory of Mortgages (majority) - A security interest, rather than legal title, is conveyed and a mortgage does not sever a JT. Legal title remains in the mortgagor, thus the 4 unities are still intact. The mortgaging JT dies, his interest falls away and so does the mortgage. The surviving JT is not subject to the mortgage 
Harms v. Sprague: John and William were JT’s. John used his share of the interest to put mortgage on the property & also willed his interest to Sprague. After John died, the issue was whether the Mortgage severed the JT
Holding: Court used the Lien Theory. Since the lien theory says mortgage is not a conveyance of title- the mortgage burdened only John’s interest and because John’s interest and therefore mortgage died with him, it left only Williams as the surviving title
Since Lien Theory doesn’t sever a JT – the entire estate is still under the right of survivorship and John couldn’t give it to Sprague in his will. Instead – the John’s interest gets absorbed by William
Policy: Can still get a mortgage in JT – just have all parties co-sign
Exam tip: Joint Tenancy is not reachable by creditor after death

If creditor acts during JT’s life, he can seize interest and sever JT. If creditor waits until death, interest has already extinguished, nothing for him to go after

Tenancy by the Entirety
Characteristics

All 4 unities of Joint Tenancy Plus must be married at the time they acquire 4 unities
States with TE have a rebuttable presumption that a conveyance to a husband and wife create a TE
A minority of states recognizing TE say an ambiguous grant to H and W creates a TIC

Another minority say ambiguous grant greats JT

Has a right of survivorship 

1 party alone can’t sever – need both parties to agree

Tenancy does not exist in CA / community property states

Modern operation of TE 

The Married Women’s Property Act adopted in the 19th century eliminated legal disabilities place on married women in common law. Now, married woman were a separate legal entity. Courts then interpreted the Act to equalize the interests of the husband and wife in the TE in 2 ways
The woman acquired equal rights with the man to alienate her possession and survivorship rights
Neither spouse was permitted to alienate their possession and survivorship rights

Creditors Majority rule: the interest of a husband or wife in a Tenancy by the entirety is not subject to the claims of his or her individual creditors during the joint lives of the spouses. Neither spouse may alienate: Prevents creditors of either spouse from seizure of their interest in the tenancy

See Sawada v. Endo

Termination

TE is terminated by

Death of a spouse

Divorce

Joint action by both spouses to convey the property held in TE (which then becomes a TIC)
19) Relations among Concurrent Owners
Partition

Partition: The privilege of each co-owner of TIC or JT to transform a concurrent ownership into estates held separately – thus severing the TIC or JT (partition can’t sever a TE)
Partition in kind: Property is physically divided, equitably and fairly, b/w multiple owners
Each co-owner will own a certain % of the property

Policy: Courts favor partition in kind b/c it doesn’t require someone to sell their property against their will

Owelty: if the separate tracts are not equal in value, the court will require 1 tenant to make a payment to the other to equalize the distribution 
Partition by sale: where partition in kind is not possible or would be unfair to one party, the court orders for the property to be sold and the proceeds divided. 
Physical attributes make it difficult to partition AND
The interests of the owners would better be promoted by a partition by sale. 
Delfino v. Vealencis: Delfinos owned an undivided 99/144 interest in land, and Vealencis owned an undivided 45/144 interest. The property was held as TIC. Delfino wanted to develop residential housing on the tract and sought a partition in sale. Vealencis defended, contending partition in kind. She used her portion of the property for the operation of a rubbish removal business. 
the land was rectangular, Helen’s property was all the way on the western side and was accessible by different roads, 20.5 acres is easily dividable, and there are only 2 parties to divide amongst. If it wasn’t so easy to divide the property, court may have chosen partition by sale. 
Holding: Since the property in this case may be practicably physically divided, and since the interests of all owners will better be promoted if a partition in kind is ordered, the trial court erred in ordering a partition by sale, and that, the defendant is entitled to a partition of the property in kind.
Policy: Although the total value of the property probably would be maximized by sale and development, sale of the property was not in the best interest of all parties. The value to Vealencis of continued possession (secured by physical partition) was sufficient to convince the court that it should order partition in kind
Problems with Partition: Every concurrent owner has a right to partition and if it can’t physically be divided in kind a court will say you have to sell the whole thing. This becomes a problem when a lot of people own a property and one person sells their interest to a wealthy person (Mark Zuckerberg example) and that interest holder has the right to partition
Problem: The other people don’t want it divided so now you must sell off the whole thing and unless the other Ts can come together and buy it, which would be difficult to outbid someone like Mark Zuckerberg / other wealthy investors, then they will lose their land.

Solution: Could change the rule. 
Some state adopted a new model rule and say fractional owners demanding a sale must get a majority or 2/3 approval from the other interest holders 

Could have an independent appraisal come in and at least give the other co-T the first choice to pay the fair market value so they don’t have to outbid other people

Rights of Co-tenants Outside of Possession

Accounting for Benefits from third parties:

Cotenant who receives rent or other payments (mineral lease, timber sale, etc.) from third parties must account to other for actual amounts received and net expenses

HYPO: If A, B, and C are in a TIC and A receives rent from a third party, what proportion of the fair market value of rent do B and C get? The FMV of rent is distributed via ownership percentage share
Payments must be divided between cotenants based on ownership/interest

Carrying Charges—must be paid or you will lose the property (taxes, mortgage, insurance). Can get a contribution from the co-tenant for the carrying charge in accounting or partition action. But if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds costs. Standard burden of ownership, preserves the JT.

Repairs—Majority view—no right to contribution. Minority view—allows with notice. Can recover reasonable credit in accounting or partition action.

Improvements—No right to contribution. No credit in acting or partition action. But, for in-kind partition, improving co-tenant gets physical portion with improvements if nonprejudicial to other or for partition by sale the value (not cost) goes to improving co-tenant.  
Exclusive Possession by 1 co-owner: B/c each co-owner has a right to possess all of the property, exclusive possession by 1 co-owner is presumptively valid.
Majority rule: A cotenant is not liable to another for her share of the rental value of possession unless [1] there’s an agreement to pay rent or [2] because of ouster to the co-tenant or [3] the co-T in possession owes a fiduciary duty to the other co-T. Since each cotenant has a right to use the entire property, a cotenant not in possession must establish ouster by the cotenant in possession in order to request his share of the reasonable rent value (accounting of the rents) from the cotenant in possession. 
Minority Rule: cotenant in exclusive possession is liable to cotenants out of possession for their share of the fair rental value of the occupied premises, unless there has been an agreement among the parties to excuse the tenant in possession from this obligation.
Burden is on the cotenant in possession to prove the existence of an agreement excusing him from the obligation to pay rent
Ouster Rule: A cotenant is not liable to another for rent unless there’s an agreement to pay rent or because of ouster to the cotenant 
Ouster: Majority rule from Spiller: You have to have the out of possession T go and try to enter the property in some way and have the Co-T using the property actually block them from getting in. Asking for rent is not enough to claim ouster, need to show you were physically barred from entering the property by the co-T in possession. 
An act by 1 co-tenant that deprives another of the right to possession. Ouster marks the beginning of the running of the Statute of limitations for Adverse Possession and liability of an occupying co-tenant for rent to the other co-tenants
Rights of an ousted Co-T: An ousted co-T can bring suit to collect his share of the fair market value or a suit for partition (don’t have to be ousted to sue for partition, can sue for partition even if not ousted. Might not want to seek partition b/c that severs the TIC or JT relationship) 
Effect of this rule is to require that the T doesn’t have to pay the other unless the other was trying to use the property and he prevented her from using it

HYPO: if in a TIC and the ousted co-T has 30% interest and the T who ousted has a 70% undivided interest. Then the ousted co-T gets 30% of the fair market value of the rent.  
Spiller v. Mackereth: Spiller (D) and Mackereth (P) were tenants in common to a warehouse. When their tenant vacated, Spiller began using the entire warehouse as a storage facility and put up a new lock on the facility. Mackereth wrote a letter demanding that he either vacate half the premises or pay rent. Spiller ignored the demand. Mackereth sued for rent. 

Holding: D put up a new lock b/c the previous tenant removed the lock, so Spiller just replaced them to keep the property safe. There was no evidence that Mackereth came and said “I can’t get in, give me the key.” P couldn’t prove ouster by simply demanding D vacate or pay rent, court held that P needed to prove she actually sought to occupy the building but was prevented from moving in by D

Absent an owner physically barring a co-T from entry upon the owned premises, that owner is not liable to the co-T for rent

Adverse Possession Against other co-tenants: B/c cotenants can occupy the whole freely, the other cotenants will not be aware of a claim of right to the whole at the exclusion of all others by this mere possession. The other cotenants would have no reason to know that they needed to resist the hidden AP attempt b/c a cotenant can already occupy the whole. Thus, the AP cotenant must give his cotenants absolutely clear and unequivocal notice that he claims exclusive and sole title in order for AP to being. Nothing less will do. 
Adverse Possession: An ouster occurs when the party has done enough to start the SOL for adverse possession. The essence of the finding of an ouster in the AP cases is a claim of absolute ownership and a denial of the co-tenancy relationship by the occupying cotenant. Ex: renting part of the land without accounting.

AP is difficult to establish against a Co-T because it’s not obvious since one co-T is allowed to occupy the whole. So the Co-T must unequivocally assert they are the sole owner and don’t have a concurrent interest. 

High burden for AP (especially the hostility requirement). Must do something to violate other person’s right to prevent them from asserting their true ownership and you must act in a way that’s inconsistent with their concurrent ownership for the SOL period

Lessee in Possession: One JT is allowed to lease his interest in the property to someone else with the consent of the other JT. Note: Each JT has the right to either sell his interest, severing the JT, or they can lease out their interest to someone else, which doesn’t sever the JT.
The lessee gets the same property rights as the JT lessor

Swartzbaugh v. Sampson: Mrs. S didn’t want her husband to lease out part of the property for someone to build a boxing pavilion. She refused to sign the lease and then says she wants to kick Sampson off the land. Court says she can’t kick him off and void the lease just b/c she didn’t sign it. This is because a JT can without the consent of the other JT, convey his share of the property to the extent of his own interest of the property to someone else. 
The husband had an undivided interest, so he can transfer as much as he owns to someone else. Since the husband had the right to build a boxing pavilion, he can transfer that right for someone else to do it
Rights of Co-T: The wife could say: “I’m entitled to half of the rent you’re getting since you are renting out our JT property to a third party, so now you have to share the rent.”

Wife also has the right to enjoy the pavilion since she also has rights to use the whole. However, if then her husband  barred her from entry- then she could claim ouster and get a part of what the fair market value rent was from her husband.
Since she is married, she probably doesn’t want a partition – but if we were dealing with business partners then they would have the option to partition off the leased portion.

Wife could wait for husband death, which would terminate his lessee’s leasehold b/c the lessee only leased husband’s interest and husband’s interest would expire at his death.

Rights Co-T does not have: Under the Waste doctrine, the wife can’t go in there and burn down the boing pavilion. This would also count as ousting b/c then she would be physically denying her husband from asserting his rights on the land
The husband chopped down trees to make way for the boxing pavilion. Note: under CA law, if 1 tenant has the right to chop down tree, (he was a walnut grower so he had this right) then they all have that right and he wasn’t committing waste when he chopped down the trees. 
20) Marital Interests, Tenancy by the Entirety, Divorce

Common Law v. Community Property

Common Law: 
Historically: Husband and Wife were one entity – and it was really the husband only who had authority. Upon marriage, a woman lost her status as a legal person, and with it the right to control most of her property
Married Women’s Property Acts: Women were allowed to retain control of their property after marriage. CL property states acknowledged the legal rights of married woman to enter into contracts and to acquire and control property on terms generally equal to men. Accordingly, a spouse was not liable to creditors for non-marital debt incurred by the other spouse. Courts then interpreted this act as applied to the Tenancy by the entirety, to equalize the interests of husband and wife in the tenancy. Could be done in 2 ways
Both spouses had equal rights to alienate possession and survivorship rights
A few states (Alaska, Oregon, NY, and JW) provide that either spouse may alienate their possession or survivorship rights in a TE. This enables creditors to seize her possessory interest in the tenancy 
Majority rule: the interest of a husband or wife in a Tenancy by the entirety is not subject to the claims of his or her individual creditors during the joint lives of the spouses. Neither spouse may alienate: Prevents creditors of either spouse from seizure of their interest in the tenancy
Sawada v. Endo: Hawaii SC held that property held in TE may not be subjected to claims of creditors against only one spouse. The rationale for this view was partly the “one person” fiction (the estate is owned by the marital couple, not the constituent partners), partly the view that contract creditors have ample opportunity to insist on both spouses pledging the property as security for extensions of credit (thus, creditors already have the means to protect themselves from these consequences and the risk is of their own making by failing to do so), and partly the view that tort creditors of a single spouse ought not to be permitted to seize a portion of the family residence inflicting substantial harm on the innocent spouse who may not have had a way to avoid that consequences. Given a conflict b/w creditors and the family unit, the Hawaii court preferred protection of the family unit 
Confirm that if the debts are incurred before marriage – it’s a separate human b/c now during marriage they are 1 person- a legal fiction
Prof: In Sawada they wanted to go after the house held in TE but the majority approach says that for TE the creditors of 1 spouse do not have access to those assets (unless both spouses sign) 
Community Property

If title is in the name of only 1 spouse, only that spouse may be able to manage the property. If a spouse is operating a business that is CP, exclusive control of the business may be given to that spouse
In most states, statutes require both spouses to join in transfers or mortgages of community real property

In most CP states liability to creditors follows management and controls. The creditors of a managing spouse can reach whatever CP the creditor spouse is legally entitled to manage. Hence if the husband and wife are equal manages of the property, creditors of either the husband or the wife can reach the property
Professor: A creditor can go after CP and go after the managing partner. The creditor can go after the husband’s property in the Community Property

In general, debts incurred during marriage are presumed to be community obligations, and the community’s assets are liable for their satisfaction. Debts incurred by a spouse prior to marriage are separate obligations, and only that spouse’s separate property is exposed to the creditor. 
Creditors can only go after property that is strictly owned by the person in debt or they can wait until the spouse dies and then go after the formerly classified community property
Community Property can be conveyed to a 3rd person only as an undivided whole

Rights upon Divorce

Common Law: Equitable Distribution 
Differences in the way that states define what marital property is subject to equitable distribution
Some include all property owned by either spouse, whenever and however acquired; others limit equitable distribution to property acquired during marriage, no matter house; and some limit equitable distribution to property acquired by the earnings of the marital partners

In Re Graham: a professional degree is not marital property. Wife contributed towards her husband’s MBA, tried to get it declared marital property 

Court said not marital property because degree has none of the tangible qualities of possession. It has no cash value, can’t be conveyed and terminated with death
O’Brien v. O’Brien: a Wife worked as a teacher for 9 years, allowing her husband to finish his undergrad, grad + med school degree and complete internship training. 2 months After he got his medical license, he filed for divorce. The court observed that a working spouse often contributes substantial income and sacrifices personal educational / career opportunities to support the other spouse’s pursuit of a professional degree that will ultimately benefit both. Consistent with the premise of equitable distribution that marriage is an economic partnership, it held that the medical license was the product of the parties’ joint efforts, and thus marital property
2016 New York Statute: “The court shall not consider as marital property subject to distribution the value of a spouse’s enhanced earning capacity arising from a license, degree, celebrity goodwill, or career enhancement
This statute overturns O’Brien
Community Property 

Marriage is a partnership – so there is a 50-50 split. Community property is the earnings during marriage of either spouse and all property acquired from such earnings
Earnings of spouse owned equally as undivided shares during the marriage

Basic assumption that both H and W contribute equally to the material success of the marriage, and thus each should own an equal share of property acquired during the marriage by their joint efforts.

Community property includes Earnings during the marriage and the rents, profits, fruits of earnings

Trisolini example: She has her own bank account in her name from before marriage but once she got married – all the income that goes into that account in community property

At divorce, each spouse is entitled to half of the community property, and all of their own separate property

Separate Property not included
Property acquired before marriage or during marriage by gift, devise or descent

Husband and Wife can freely change “transmute” the character of their property by written agreement (and by oral agreement in some states)
Can convert community property into separate property or vice versa

Mixing community property with separate property. What is the effect when property is purchased before marriage (and payments continue into the marriage)? 
Approaches to solve that issue (this only applies to the appreciation value of the house, i.e. profits from selling a property):

Inception of Right:

Whoever makes first payment toward property gets the whole property, i.e. only one spouse gets property 

Note: If the husband (or wife) has title to the house, if he sells the house, gets to keep the entire appreciation value.

Time of Vesting:

Whoever makes last payment (one spouse or the community) gets that property, i.e. can be either one spouse or the community 

Pro Rata Share (CA): 

If mixed property (ex: husband puts in $100k on house before marriage and the rest of the payments paid in community), wife and husband would get pro rata share of appreciated value of the house, i.e. amount of appreciation value received depends on percentage put in to paying off the house. 
Rights Upon Death

Common Law

Historically: Dower for widows: a special life estate in one-third of her deceased husband’s qualifying real property. All fee simple or TIC estates that the husband held at any time during the marriage was subject to dower. Without the wife’s consent, the husband could not voluntarily transfer these interests to others, not could creditors seize them to satisfy the husband’s debts.

Note: Includes freehold land: Land owned during marriage and inheritable by issue (fee simple and TIC, but JT was not subject to Dower)
Dower attaches to real property that belonged to decedent during the marriage even if they get rid of it
Thus – widow has access to any property held during the marriage as long as it’s not a JT. Even if the decedent conveyed property away to people as JT – as long as he didn’t own it during his lifetime as a JT then it’s subject to dower. The wife can come back after her husband conveyed the land to people as JT and apply dower once he dies. (AKA he conveyed it during his lifetime, but it was still subject to dower) 
Policy: this was to protect a widow financially when her husband died so that now she can live of the land and make money off of it.

Modern Approach (All common law states except Georgia): Elective Share: the surviving spouse has the right to renounce the will and instead receive a designated portion of the estate held at death – receives ownership rather than life estate like dower. Broader than Dower, now widow entitled to real and personal property
Right attaches at moment of marriage

Based off state statute, the widow automatically can get a certain percentage (usually 1/3 or some other fractional share to ½)
This does not include life insurance of JT property. These can’t be willed away, they belong to the beneficiary and the other JT through right of survivorship
Note: a person can only give away what they have and nothing more. If H has a life estate once he dies, the wife can’t get the life estate b/c the grantor now gets it or the remainderman.
HYPO: So if H has a 50% interest in a property as a TIC and H dies and leaves a will where he doesn’t leave his 50% TIC interest to his wife. If this state has a 50% elective share and the wife chooses to use her elective share, then the spouse will now have a 25% in the TIC and the other 25% goes to whatever the will says it will go to. 
Or the court could say, instead of giving the wife this TIC interest (which would mean they then give the other 25% of the TIC interest to the person from the will), we don’t want to make things more messy and have more tenants part of this TIC. Instead, they might say we will give you another asset of equal value to make sure you get your share of the assets.
Community Property and Concurrent Interests
TIC or JT can be created b/w a H and W in CP – but they are permitted as separate property
H and W cannot simultaneously hold property both as CP and as a TIC or JT

CP can only exists b/w H and W but TIC/JT can exist b/w any 2 people

Can have a H hold a TIC with a 3rd party and if he used CP assets to purchase the property then it counts as CP where the wife could get it upon death / divorce
Unlike TIC / JT, neither spouse acting alone can convey his or her undivided ½ share of CP, except to the other spouse
Follows principle that neither spouse can change CP into SP w/o consent of the other

A TIC/ JT acting alone can convey his or her undivided share to a 3rd party, can change the form of estate (e.g., from a JT to TIC), and has the right to partition

All these actions are unavailable to an owner of CP acting alone

Upon death, a spouse may transfer by will one half of the community property and all of his or her separate property. The other half goes to the other surviving spouse

If no will, spouse usually takes decedent’s share of community property depending on intestate succession.

There is no survivorship feature, as with JT
What’s held as CP, you can dispose of ½ of that through will. You could also say I want my spouse to have my CP and choose not to send it somewhere else. But if you’re holding something as CP then you don’t have an automatic right of survivorship. If H and W live in a CP state and the H dies, it’s not an automatic right of survivorship b/c H can choose to send all of his separate property elsewhere and up to ½ of the CP elsewhere.
Can create a right of survivorship by specifically holding property in JT (remember CP can’t hold property as TE, that’s only CL states). Could also specifically hold property as TIC, but again no right of survivorship in TIC and it’s part of SP 
Migrating Couples
Issue: Couple’s domicile at the time of acquisition determine character of property, but residence at time of death determines the distribution rules
Professor: Basic thing to know: Property is characterized by where it was acquired. So in CP state your earnings are CP and they belong to the community. It doesn’t matter whose name is on it b/c it all goes to the CP basket. In CL states, the name of the person acquiring the property matters more and whose earnings purchased it
In divorce cases CL and CP look pretty similar b/c they both try to be equitable

Death is very different in CL v. CP

CP: Upon death, if H has a will, he can only dispose of half by will and send it to someone else, but the other half goes to W
CL if your spouse screws you over in the will, then you can utilize the elective share 

Problem is when you move from CL to CP state

Move from CL state so acquire all assets there and then you move to a CP state and then you die. That CP state recognizes that the other state treated your earnings as separate property and the only way to get CP is to earn it in a CP state

So since they treat it as separate then they have no CP to divide up at death - which can be a problem for protecting a widow
Division by domicile; characterization by acquisition. Whether property is characterized in accord with community property system or in accord with the common law property system depends upon the domicile of the spouse when the property is acquired. Once the property has been initially characterized, the ownership does not change when the parties change their domicile unless both parties consent to the change in ownership.
Once property has initially been characterized as community or separate property, the ownership does not change when the parties change their domicile, unless both parties consent to change. Division laws at death, though, apply in the state where you die.
Ex: if couple in CL jdx where the husband is the earner and has the property in his name. If they move to a community property jdx, then the court will recognize the husband’s asset as separate property and will not include his separate property when they divide up the property.
EX: A couple live in a common law state and the husband acquired assets from his earnings and are only owned by him. The couple then moved to a community property state and then the husband died and bequeathed his estate to his daughter from a previous marriage. If the couple remained in the CL state, the wife could have recovered an elective share of her husband’s estate. However, under CP state, the entire estate was deemed the husband’s separate property, which he could bequeath as he wished
Rights of Domestic Partners
Common Law Marriage

Cohabiting parties manifest their intent to be husband and wife and hold themselves out to the public as husband and wife 
states used to recognize common law marriage, not anymore

easier to get to the courthouse so we do away with it

CA recognized implied contract to take care of someone you’re cohabiting with
Marvin v. Marvin: Ca used K principles of unjust enrichment to say that a K for property division or support can be implied from the conduct of the parties and an express K was not necessary
GET NOTES ON OBERGEFELL CASE
Part III: Land Use Controls

A. Judicial Land Use
21) Private Nuisance
Nuisance /Policy Background 

Private Nuisance Rule: A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land. Must affect person of ordinary sensitivities. Note: only a landowner (or people w/ a possessory interest in the land like a lease) can bring an action for private nuisance
Intentional: Purposefully causing nuisance or knowledge of substantial certainty that the act will result from the conduct

Note: Your degree of care doesn’t matter

Substantial Test: Something an ordinary person would be bothered by (not trivial)

When something effect more people in the neighborhood it’s more similar to Morgan v. High Penn and it looks more like it’s effecting a person of ordinary sensitivities

Unreasonable: 2 tests for unreasonable: Threshold Test and Restatement Test
Write on Exam: In order to determine at liability stage if this is even a nuisance, one thing we will need to know is if it's unreasonable and there are 2 different tests for jdx and if we don't know we will do both.
Note: Trespass v. Nuisance: Trespass is easier to prove b/c just prove someone entered not whether it was unreasonable.

Policy Background

Nuisance is about conflict b/w the interests of one owner in free use of her property and the interests of the neighbors in maintaining the secure enjoyment of their own property
Although owners  are legally entitled to use their land as they wish, those rights are subject to  significant limits designed to protect both other owners and the interests of  the community as a whole. The extent of one’s property rights is determined, to an important extent, by the effects that the exercise of one’s rights have on others

No one can have a vested right to commit a nuisance – the law does not give owners the lawful power to commit public or private nuisance
Fairness and Efficiency: 

Nuisance law requires judgements about the fair parameters of property rights

The requirement that harm be unreasonable is often analyzed in light of considerations of social welfare. Nuisance law requires a weighing of the conflicting interests of the parties, as well as consideration of the effects of different rulings on others and on the community as a whole
Step 1: Liability Stage of Nuisance
Unreasonableness Tests

Threshold Test/Gravity of Harm to P (Jost v. Dairyland Power Corp): Is it too much? Has it massed a certain threshold of harm (from P’s perspective) and what kind of harm are they experiencing? Is it more harm than P should have to bear? Looks at the following factors to figure out if unreasonable to P

Exam tip: Focuses on P and ignores benefit D is creating 

Extent of the harm

How bad is it, how frequent (frequency includes “every time D does the act), etc

Ex: Serious disruptions of sleep and some physical and mental stress/anxiety, etc

If the neighborhood would still be loud even if the alleged nuisance left, then the extent of the harm might not be very significant
Morgan: In terms of extent - not just impacting people in 1 small part, it's affecting use and enjoyment of land on P's whole land
Character of the harm

What kind / type of harm: is it noise or smell

Ex: 16 dogs’ barking all night – a normal person in a residential area would regard the noise as seriously annoying or intolerable

Social Value the law attaches to the type of use or enjoyment invaded

What is the P’s use that’s being invaded, is it socially valuable? We place value on homes or a lawful business – we get a tax incentives 
Ex: P has a meth lab and neighbor’s nuisance makes it hard for P to make meth. 0 social value to that activity, but if P owned a child’s hospital then high social value

Suitability of the particular use or enjoyment invaded to the character of the locality

What do we know about that area, is P’s use appropriate in that area

Burden on P to avoid the harm

Is it just light shining through window at night where P could get curtains and not see it (aka not hard to avoid). If it’s easy to avoid the harm we are less worried about P
See Spur below: whether P came to the nuisance or not – b/c the issue is whether P himself created the nuisance or whether D created a nuisance
Prof: for private nuisance, coming to the nuisance is not dispositive, but it’s a factor that will strongly count against you

Restatement Test: Takes into account harm P is experiencing and the benefit D is creating (the utility). 

Start by Looking at if invasion was unreasonable for P using Threshold Test factors, then look at 3 factors to see how useful D’s conduct was

Write on Exam:  Under the Restatement test, all the above factors for P written above will be balanced against the utility of the D’s conduct.

What is the utility of the conduct by D

The social value that the law attaches to the primary purpose of the conduct
1. Social value is low when it’s retaliation
What is the defendant doing here - maybe D is the children's hospital and someone doesn't like the noise they are making - but the hospital has a high social value

Ex: home based day care - if someone said day care bothered them - owner could say CA has a law specifically showing benefit of this conduct and that we want to promote it - and in general the social value is high b/c we need day care
How suitable is the conduct of the D to that area (parallel to P’s suitability)

Unsuitable b/c covenant says can’t do this in this CIC

How hard is it for D to prevent creating this invasion / stop doing it 
Can D just stop spraying the pesticide
Morgan v. High Penn Oil Co: D operated oil refinery next to P’s property. Refinery emitted nauseating gases and odors a few days per week. P also had tenants on their land and owned a restaurant that was also impacted by the horrible odors. The odors were so horrible that a person of ordinary sensitivities experienced this harm (Note Morgan didn’t use balancing test)
P’s Factors: 

Extent of harm: they couldn't even enjoy the air on their property, the fumes from the oil refinery are making people sick. 2 to 3 days a week for a couple hours at a time - that's important for extent of the harm. In terms of extent - not just impacting people in 1 small part, it's affecting use and enjoyment of land on P's whole land
Character: gas – the nature of the gas is that everyone is breathing so it impacts everyone. Hurts people of ordinary sensitivities – made people nauseous

Social Value: We place a high value on housing. Gov even tries to promote housing
Suitability: It’s a residential area and P’s use was residential and a restaurant makes sense for this area. Not like P was in an industrial area w/ lots of factories. Other things that show it’s more of a residential area: 29 other homes, there was a church there, a nursery.

Burden of harm: Not easy for P to avoid harm, it’s gas so can’t escape it b/c it’s pervasive. Only way to avoid would be to move.

Balance test for D

Suitability to locality: can say it’s suitable to have oil refinery here b/c there were large storage tanks to store 60 million gallons of gas. 

Social Value of D’s conduct: having oil be readily available would be important b/c of policy reasons where we don’t want to depend on foreign countries for oil. The factory also creates jobs

Burden of D: Would want to know if it was easy for them to keep refining but stop the horrible polluting and if they could change their hours of operation

Boomer v. Atlantic Cement: Used the threshold test for nuisance liability. If court used the restatement test for liability, D would get to argue that b/c of their social utility (having a large economic impact and creating all this employment) outweighs P b/c P can’t bring in public only can discuss them getting hurt

So can be instances where applying the Restatement test where you end up with no liability at all under this utilitarian approach where you let P suffer for the social benefit

Prof: would argue for P and say there is a social disutility in environmental pollution (in an effort to show P balancing test in their favor). However, more courts put more utility weight on economic factors than environmental factors 

Step 2: Remedies for Nuisance

Overview: Once you determine there is liability b/c the nuisance was substantial and unreasonable, the next question is what’s the remedy: either injunction or damages or creative damages (see Spur Industries)
Courts have discretion in giving the remedy and can combine them 

Ex: can have a delayed injunction – you have 1 year to fix this nuisance problem and if you don’t fix it then we grant a permanent injunction

Periodic damages: what are your damages up to this point, we will give you, and then you come back to court and you keep getting successive periodic damages over a period of time
Note: Remedy is not based on whether there is a public or private nuisance
Injunction: must immediately stop the activity creating the nuisance
Modern Rule: P no longer has automatic right to injunction, Courts now use a balancing test 

Balancing the Equities: If injunction is granted, how much will D AND THE PUBLIC be harmed / how hard is it for D to make a change v. how much would P be harmed if didn’t grant injunction

Public does NOT come into play for the P

Policy: Balancing the equities seeks to protect the public from the effect of injunctive relief; it is not about protecting activities that are more costly to stop than the costs they impose.
Estancias v. Shultz: Commercial AC unit in large apartment building 50 ft from P. P sought injunction b/c AC unit sounded like jet plane. P couldn’t sleep, couldn’t have conversation w/ doors and windows open and couldn’t invite people over b/c so much noise.  Courts appear to use threshold test on Step 1 for if there is a nuisance. Court ends up giving injunction
Harm to P if no injunction: They are really being effected and they need this injunction to live in their house

Court looked at character and extent - all these things they can't do - can't entertain, can't sleep, sounds like airplane /helicopter, they even put a monetary value, and they show decimals of noise level
Harm to D if yes injunction: Apartment complex providing housing and people can’t live in Dallas w/o AC

Court disagrees: No evidence there is a shortage of housing. Court looks not just at D, but asks are other people going to be effected by the injunction

Did seem that both uses were appropriate for the locale – high cost for defendant, but court says ultimately there was no testimony reflecting overall benefit to public generally, no evidence of housing shortage and public would not suffer for not having a place to live.
Note: How hard is it for D to make a change? How much will it cost D to fix the AC and get rid of this harm. Here, it was cheaper for D to have 1 AC unit than to install individual unit. However, In balancing court says harm to P outweighs burden on D

Damages: D must compensate P for harm caused. Permanent damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm
Until Boomer, the rule was that if you find a nuisance, give an injunction. Now, you can pay permanent damages in lieu of injunction.
Problem w/ permanent damages if you’re trying to get rid of pollution:

An award for permanent damages removes all incentives for D to abate pollution in the future 

If you have periodic damages then might try to keep pollution low but it might also be more burdensome for P to have to keep going back to the court to keep fighting for periodic damages

Exam tip: Permanent damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm. Thus, a court might allow the activity to continue but have D pay P damages
Boomer v. Atlantic Cement Co.: Plaintiffs brought action to enjoin defendant’s operation of cement plant w/ 300+ employees which was causing injury to property (dirt, smoke, vibrations – homes cracking from vibrations) and people (air pollution). Court overruled injunction and instead ordered permanent damages
Reasoning: Balancing Equities works in favor for D b/c of the social utility of their conduct (plant had 300 employees and they invested $45 million) The employees losing their job is part of the public impact. D’s social utility vastly outweighs benefits to P (avoidance of $185k in damages). Court found the conduct unreasonable as b/w the parties, but reasonable as a social matter
Policy: Efficiency and Fairness

Efficiency: In effect, the court determined that the operation of  the factory was reasonable from a social standpoint; it was economically  efficient in the sense that those who benefited from its operation far outweighed those who were made worse off by it.

Fairness: On the other hand, it was determined that it was unfair for the  company to benefit from its activity without compensating the homeowners for the harm imposed on them. The court found it fair to impose  the economic burden of the conflicting land uses on the factory rather than  the homeowners.

Pollution is a byproduct of making cement, there is not technology to prevent it. Even if you do grant a temporary injunction it will impact D’s ability to do business b/c no assurances if they can create new technology
Court argues the law is intended to solve disagreements b/w parties and not set regulation for the whole industry. Courts recognize we need a national solution from legislature b/c we have cements plants all over the country, and it’s not fair to have 1 company solve a problem plaguing an entire industry.  
Court also didn’t want temporary damages b/c they didn’t want successive lawsuits so they granted permanent damages for a cleaner resolution 

Dissent: court is licensing a continuing wrong

Creative Damages

Public Nuisance rule: an unreasonable interference to a right common to the general public  
Unreasonableness for Public Nuisance: 

Whether the conduct involves a significant interference with the public health, the public safety, the public peace OR

Whether the conduct is proscribed by a statute, ordinance or regulation, or

Whether the conduct is of a continuing nature or has produced a permanent and long-lasting effect, and , as the actor knows or has reason to know, has significant effect upon the public right.

Creative Damages: P indemnifies D to shut down/ leave

Policy: Fairness and Efficiency: The injunction is awarded b/c, on balance, the overall social harms of the conducts outweighs the benefits. At the same time, those benefitting from the cessation of the activity are thought to be those who should fairly bear the costs associated w/ shutting down an otherwise profitable activity

Note: the policy reasons are the opposite of those that support damages
Spur Industries, Inc. V. Del Webb Development: D owned commercial cattle feedlot. P later developed a residential community on nearby land and sued D for nuisance b/c of the smell from the cattle feedlot
The cattle feedlot was there first before the city developed and the developer came later and decided they wanted to build development out there and the developer ended up building closer and closer to the cattle feedlot. The developer got an advantage of buying out there – cheaper land. The cattle feedlot was clearly a public nuisance under the AZ statute declaring things dangerous to public health a public nuisance. 

Problem was how to protect residents of P’s development but also the unfairness to D who was their first b/c before P came, there was no property interest clash and by coming to the nuisance P arguably created the nuisance
Spur is required to move, not because of wrongdoing, but because of the courts' regard for the rights and interests of the public b/c Spur was a nuisance to the community as a whole – P had attracted buyer to purchase lots at the development
Court says P has to pay (indemnify) D to shut down and move b/c P created this problem. Webb was entitled to relief only b/c the cattle operation hurt the people who bought homes in the development. 
When you wouldn’t want to use Spur as a model

If P didn’t have a lot of money

Prof: probably would have a single family indemnify the cattle farm

If you have a more innocent P

HYPO: c. (H) - Sam and Trudy, a newly married couple, wanted to find a home that they could afford with their limited assets. They eventually bought a relatively inexpensive converted loft in an industrial area next to a large wholesale bakery. For the last 20 years, the bakery has loaded trucks into the wee hours of the morning for deliveries between 3 and 6am so that customers can sell fresh baked goods in the morning. The loud and frequent truck noises make it very difficult for Sam and Trudy to sleep and they are often nervous and tired. The bakery employs 100 people and it would cost 1.5 million dollars to move the bakery. Sam and Trudy ask your advice about suing for nuisance.
Social Value of a Bakery is pretty high + Sam and Trudy came to the nuisance here in order to get a cheaper price...they got what they paid for. The area was not as well suited for residential area and they chose to come anyways. 

Coming to the nuisance is not dispositive but it is a fact to be considered and it is generally weighs pretty heavily to go against them for winning a nuisance suit
B. Legislative Land Use Controls

22) Zoning

Overview
Background

Zoning is an attempt to prevent nuisance in the first place. Separating uses that may interfere w/ each other. Ex: not allowing a dump to be placed next to a school

Zoning: Instead of going to court, have a city council (or some other legislative body) who looks at a problem and makes a plan for the whole area about where certain kinds of uses can be built so we don’t end up w/ nuisance conflict that might otherwise arise. 

Euclidean Zoning: creates a categorization of uses for where certain things can be built
Use districts: in this district can have this kind of uses

Use districts include cumulative zoning
Ex: in use 1- can only have single family dwellings and a few other things - 

Use 2: can include everything in use 1 and includes apartments, hotels, etc

Use 3: includes everything from 1 and 2 and more stuff
Height - in this area how tall can buildings be

Area: how much space do you need around house – 
Policy: Experts generally agree that such zoning laws make fire and accident prevention easier, reduce noise, and preserve residential areas
Zoning Fundamentals

Zoning comes from police power: the general power reserved to the states

State governments have a general police power to preserve the general health and public welfare

Zoning Enabling Acts: passed in states to allow local gov to adopt zoning laws

Devices for flexibility from Zoning Rules: Can apply for special exception
Variance: Explain (in front of a hearing to local gov) why it would be too difficult for you to apply w/ the zoning rule and ask for an exception
Maybe it’s hard for you to build on your land as far back from the street b/c it’s too steep and you need to build closer
In CA called a Conditional Use Permit

Zoning Amendment: a change in the statute 
Challenging Zoning on its face
Euclid Zoning rule: To say a zoning on its face is unconstitutional must show it's clearly arbitrary and unreasonable and has no relationship to public health, safety, and welfare
Arbitrary: Could be spot zoning - if the city rezones just your 1 lot 
Euclid v. Amber Realty Co: P owned large tract of land. City enacted zoning ordinance which divided into districts. As a result, P’s land was partitioned into 3 types of uses. His property was devalued b/c now it was split into 3 separate uses, so hard for him to build 
P argued that zoning in general (not as applied to him) was unconstitutional

Court disagreed: Said states have a police power: a broad power to protect their citizens 

Village gov’t has decided to limit industrial growth through ordinance (not the same as stopping it altogether)
Laws limiting the height of buildings, setback  requirements, or building codes, were all legitimate to ‘‘minimize the  danger of fire or collapse, the evils of overcrowding and the like, and  excluding from residential sections offensive trades, industries and structures likely to create nuisances.’’ This general purpose justified a general law that ensured that nuisances would not arise even if it were somewhat overinclusive in the sense that it prohibited uses that would not constitute  nuisances at common law.
The inclusion of a reasonable margin, to insure effective enforcement, will not make an otherwise valid law invalid.
Possible Scope of Zoning

Can have zoning regulations regarding Aesthetic matters b/c preserving the general welfare of the community includes protecting property values
Using zoning for aestheticist allowed b/c states have a broad police power and they give that power to different localities for zoning. 

Zoning for aesthetics is linked to preserving the legitimate goal of preserving property values.

State ex rel. Stoyanoff v. Berkeley: P wanted to create a pyramid type home in a St. Louis suburb that has traditional French homes. Zoning ordinance said P was required to submit plans to architecture review board that required all structures to conform to certain minimum architectural standards of appearance and conformity to preserve the value and welfare of the community. P’s proposal was rejected even though he complied w/ all the other specific criteria for building and zoning requirements and he sued arguing violated DP under State constitution. 
Court held that architectural board can review proposals to see if a style is in conformity with the surrounding area b/c it’s an ok function for a city to have this kind of aesthetic regulation b/c it’s protecting the value and stability of welfare (here the property values). This pyramid house would have hurt other people’s property values and thus it was within the city’s police power rights to reject this design.
C. Eminent Domain and Implicit Takings
23) Introduction to Takings and Public Use
Takings Overview

5th Amendment: Nor shall private property be taken for public use, without just compensation
Taking: Originally meant when the government forced a transfer of property from the owners to itself – when the gov condemned a property and transferred the property in exchange for FMV

Penn Coal: SCOTUS expands notion of what counts as a taking and says that a mere regulation can go too far and be a taking. 
Or when required to get building permit and city says you must do something in exchange for this permit can also be a taking

Inverse condemnation Action: Private property owner says gov is taking their property

Public Use = Public Purpose
Transfer to the Gov: If forced sale of owner’s property going to Gov, public use is satisfied but go still has to compensate the owner
Transfer to a Private Party but w/ Public Access/Use: If the forced sale of the owner’s property is to another private party, but the public may access or use the property, the public use requirement is satisfied. 
Transfer to a Private Party to Alleviate Social Harm or Confer a Social Benefit: If the forced sale of the owner’s property is to another private party pursuant to a comprehensive gov plan to alleviate a social harm / confer a social benefit, public use requirement is satisfied
Something that has a public purpose ( broader than public use.
Perceived Benefit to society: Can be solely economic use – revitalization counts

Plan as a whole must have a public benefit – but is ok if incidentally some private parties are benefited

Ex: something going to serve the public include public school, public hospital, etc

Not public use: something purely private
If no public use, gov cannot exercise eminent domain

Not public use: On one end of the spectrum if court takes someone’s property to force a sale and transfer that to a private property ( not public use b/c totally private transfer

Kelo v. City of New London: Gov wants to turn an economically suffering city around by creating a park, new Pfizer office space, restaurants, shopping area, marina and a hotel. Gov purchased a bunch of homes along the river, but a few people didn’t want to sell. Gov gives it’s eminent domain power to a nonprofit tasked w/ the city’s redevelopment plan to revitalize the city, create jobs and leisure opportunities. 
Rationale: Public use b/c was Public purpose: economic revitalization is a public benefit 
Although a large part of the land will benefit a private company Pfizer (public won’t use their office space), there will still be a lot of areas the public will use (walkways, parks, restaurants). Further, this revitalization benefits the public by bringing in jobs and revitalizing the area

Court also uses a deferential stance toward the city’s legislative decision making b/c the city determined this pursuant to a state statute that you can revitalize a city and do this. Court takes deferential stance towards city’s idea of what city needs to do to revitalize the area

Court does not look at Kelo’s house separately, the look to the comprehensive redevelopment plan as a whole 

1. A key concern was political abuses, but court held that there was a high degree of planning involved and it wasn’t just an hour-long deliberation 
Kennedy’s Concurrence: emphasized that the taking occurred in the context of a comprehensive development plan meant to address a serious city wide depression, and the projected econ benefits of the project can’t be characterized as de minimis. 
The identities of most of the private beneficiaries were unknown at the time  the city formulated its plans, making it less likely that the takings were motivated by ‘‘impermissible favoritism.’’ 

Said he would invalidate the use of eminent domain upon a clear showing that its purpose was to favor a particular party, with ‘‘only incidental or pretextual public benefits.
O’Connor Dissent: Kelo is unlike current precented cases of Berman and Midkiff, both of which involved takings to respond to social harms caused by the use of properties in question. In both those cases, the extraordinary, precondemnation use of the targeted property inflicted affirmative social harm on society. Here economic development is a taking if it does not eliminate a harmful use
In both cases: the relevant legislative body found that eliminating the existing property use was necessary to remedy the harm

2. Berman: blight from extreme poverty (64% of dwellings beyond repair). It didn’t matter that the grocery store in Berman was not blighted b/c the legislature is allowed to paint with a broad brush when solving a social problem
3. Midkiff: Concentration of landowners such that Fed Gov owned 49% of Hawaii and another 47% was in hands of 72 landowners. (on Oahu, 22 land owners owned 72% as fee simple titles). Legitimate public goal to break up a land oligopoly to rearrange land ownership among private parties 
a. The Hawaii legislature concluded that the oligopoly in land ownership was skewing the State’s residential fee simple market, inflating land prices, and injuring the pubic tranquility and welfare and therefore enacted a condemnation scheme for redistributing title.
O’Conner takeaway: Kelo’s home was well-maintained and not a source of social harm. She argued that economic development takings do not satisfy the public use test unless they respond to harm caused by the property being taken. 
4. Note: This argument assumes there is a sharp constitutional distinction b/w eradicating slums and redeveloping economically depressed areas. Perhaps based on the idea that slums are composed of blighted property that is dangerous or unhealthy

5. However: the social harm in Midkiff was a concentration of ownership so can make the argument that underutilized properties in an economically depressed city might be similarly described as a source of harm b/c their current uses not only fail to provide as man jobs as possible but result in low property values
Thomas Dissent: Semantic interpretation: Public use should mean the property remains in public ownership or was open to the public as in cases of public accommodations like trains w/ legal duties to serve the public 
Regulatory Takings Origins 
Regulatory Taking and Police Power
Rule: Gov has a police power to regulate land use as long as it’s not arbitrarily exercised
The police power authorizes the gov to regulate the use of land to protect the public health, safety, and welfare. 

Gov has the power to remove something that’s a nuisance (see Hadacheck)
A regulation is not arbitrary simply b/c P was there first in time 
Hadacheck v. Sebastian: P owns land within city which is very valuable because it has a bed of clay for the manufacture of brick. If used for residential purposes, worth much less. P initially invest in his land that was on the outside borders of LA. However, the area was incorporated into the city of LA, homes were built around it, and then the operation of the brickyard constituted a common law nuisance despite the fact that the neighbors had come to the nuisance. City enacts ordinance prohibiting manufacture of brick b/c H’s factory emitted fumes, gases, smoke, and dust that caused sickness. P sues
Takeaway: Court concluded that police power allowed the city to regulate the harmful effects of the factory, thereby protecting the health and comfort of the community. Gov has a very broad power to protect against nuisance

Not Arbitrary: The fact that he was already engaging in the business before the ordinance does not make it arbitrary b/c The ordinance also was not only applied to P but other brick makers in the area. Further, the ordinance didn’t prohibit P from removing the clay on his property, but just prohibited him from processing the clay into bricks. 
Coming to nuisance: Even though P had invested in reliance on existing law, which authorized operation of the facility, the legislation was upheld b/c no one has a vested right to commit a nuisance and an operation that was not a nuisance initially might become so when circumstance changed. As long as the prohibition was designed to protect the community from a nuisance it was not a taking
What is a Taking

Diminution in Value Test: If the government police power to regulate goes too far (diminishes the property so much) then it’s equivalent to a taking
‘Goes too far” test under Penn Coal
When someone claims diminution in value (FMV) by some governmental limitation, at some point that is an implied taking
Holmes also looked at balancing the public interest underlying the regulation against the extent of the diminution in value
Penn Coal v. Mahon: Penn Coal conveyed property to P but reserved in the deed the right to remove all the coal under the land surface (kept a support estate). PA then passed legislation which prohibited mining for coal under residential areas by requiring that pillars of coal be left in place underground to support the land surface. AKA don’t want to create a sink hole. Mahon’s brought injunction pursuant to statute and Penn coal argued the statute was an unconstitutional taking of its mineral rights. Holding: PA statute goes too far 
Diminution: The support estate is also an ownership right that can’t be taken away. Holmes found that the extent of the taking was great b/c the statute took the coal company’s entire support estate – the equivalent of appropriating the coal for constitutional purposes. If P is short sighted to purchase only surface rights, the legislature can’t fix that and prohibit Penn Coal from mining. This is not a regular police power b/c taking away a right to mine from a company. 
Balancing w/ public interest: The public interest furthered by the legislation was slight/nonexistent. This is a case of a single private house. The legislation was designed to protect dwellings rather than to preserve land surface generally. “The extent of the public interest shown by the statute is limited b/c the statute ordinarily does not apply to land when the surface is also owned by the owner of the coal.” 
The regulation also didn’t protect the public, but the owner of a single-family home
The statute was also not justified as a protection for P’s personal safety b/c Penn Coal provided advance notice of intention to mine

Holmes: P’s position did not create a “public interest sufficient to warrant so extensive a destruction of the D’s constitutionally protected rights”  
Average Reciprocity of Advantage: majority argues statute would have been upheld if it effectuated an ARA. If regulatory laws limit an owner’s use of land, it may be justified if those owners are benefited by the fact that similar restrictions are imposed on others. Holmes assumed such ARA was absent b/c the coal companies would not benefit from the legislation’s restriction also applying to someone else b/c only the P’s who owned the surface benefitted from Penn Coal’s restriction
Brandeis Dissent: Unlike Majority which just looks at the support estate part of land (the subsurface), dissent looks at the whole property of the land (below and above) and when look all together then the amount of reduction in value is not so great. 
A Landowner’s right to use land isn’t absolute. The state can prohibit a landowner from using land in a way that creates a public nuisance or endangers others and it won’t be considered a taking (AKA Hadacheck Rule). This was not a case of a single private house, but a general regulatory law designed to protect the public by preventing a noxious use of preventing the surface from sinking. 
The preservation of existing dwellings promotes the public interest by preserving the availability of housing and the prevention of losses to existing property owners
The restrictions do not cease to be public just b/c some private persons (P in this case) receive particular benefit from them. The statute also included provisions dealing w/ mining under streets and roads, churches, hospitals, schools, railroad stations, etc. Such prohibitions of prohibiting mining where the surface could sink is obviously for a public purpose
Average Reciprocity of Advantage: Such considerations are only relevant when the legislation requires an owner to confer benefits on the community. When the legislation protects the public from detriment and danger, there is no room for considering reciprocity of advantage citing to Hadacheck
24) Current Regulatory Takings Rules / Tests

Modern Era of Regulatory Takings Overview 
Analytic Framework

Step 1: Determine the relevant parcel – Denominator problem

Exam tip: If a Lucas type case/Penn central case and some basis for conceptual severance then do Murr factors
Step 2: Determine if the regulation is a taking under any of the 3 bright-line rules.
Permanent physical occupation (Loretto v. Teleprompter)

If the regulation causes the loss of all economically beneficial or productive use of land, unless justified by background principles of property or nuisance law (Lucas v. SCCC)

Note: See Denominator problem below
If gov demands an exaction that either lacks an essential nexus w/ a legitimate state interest or lacks rough proportionality to the impacts of the proposed project (Nollan and Dollan)

Step 3: If no Per-Se Taking, determine whether the regulation is a taking under the Penn Central Multi-Factor Test
Denominator Problem

Factors in Determining the Relevant Parcel for Denominator Purposes

Denominator Problem: How is interest being divided: (Piece/Value of Piece) or (Piece/Value of the Whole Parcel) 

The area that's restricted and loss value - if you compare it to itself then it's 100% or do you compare it to whole ownership rights of piece of land - b/c then < 100% and so P wants to frame it as denominator is Value of Piece b/c can say lost 100% of value
3 Factors 

look at how state law and local laws treat the property, 
Physical characteristics of the land, and
Topography, ecological considerations, whether it’s likely to be subject to environmental protections

Value of property under the challenged regulation
Murr v. Wisconsin: P got two lands from parents, Lot E and year later and Lot F. State regulation says can’t treat property as separate lots unless each have at least 1 acre of land suitable for development. Neither lots had a suitable acre. Thus the ordinance effectively merged the 2 lots and the Murrs were barred under the regulation from the separate sale / development of each lot. They could only sell or build on the single combined lot
P Argued the ordinance was a taking b/c it deprived them of all value / use of Lot E, but court disagreed b/c the property at issue included both parcels together and there was <10% reduction in economically viable use of the unified lots
Key: The owners could build a house straddling both lots- indicating the lots could be used as an economic unit in some way, so full value of the 2nd lot was not taken
Exam tip: Way to distinguish: P has a better argument if she explicitly cannot use both lots; she can build a home on one, but not the other, and building a house on both is prohibited by the new zoning ordinance.”
State Law: State law on merger information informed the reasonable expectation that the properties would be treated as unified (owners had no reasonable investment backed expectation that these properties would be treated as separate – b/c there was already a law on the books for how the property would be treated
Not a reasonable expectation if state/local law prohibits it 
Physical Characteristics: Created a reasonable expectation that the properties would be treated as 1 single parcel and that they would be regulated b/c they were contiguous, their topography limited their use as single parcels, and their location along a scenic river made it predictable that they would be subject to regulatory limits

Value: The restriction on using the individual lots was mitigated by the benefits of increased privacy, recreational space, and room for improvements made possible by treating the properties as an integrated whole
Categorical / Bright-Line Rules

Permanent Physical Occupation: 

If a regulation authorizes Permanent physical occupation by a 3rd party on an owner’s property = taking

If a government rule says a landowner themselves must do something/install something on the property ( not a permanent physical occupation

Ex: gov says apartment building owner must install fire alarms ( physical permanent occupation, but can require an owner put something permanently on their property b/c landlord controls those things
Gov cannot require a LL to permit a 3rd party onto their property an install a physical permanent occupation

Temporary Physical Occupation

City putting a temporary moratorium on issuing building permits to try and protect a nearby lake b/c building nearby was destroying the natural resource

Exam tip: If there is some ambiguity as to whether something is temporary or physical, flag it on the exam and say “maybe it could be contested as permanent or not for reasons a, b, and c.”
Permanent Physical Occupation and Antidiscrimination Housing

FHA prohibits public accommodations from refusing to serve customers because of their race, religion, or national origin. In effect, they take away the owner’s right to exclude strangers from their property on the basis of race, once they open their property for business or other public purposes.
Various federal courts have upheld the constitutionality of the FHA, despite the fact that the law authorized courts to grant injunctive relief for racially motivated refusals to rent property, thereby effectively forcing landlords to rent property against their will if the LL refused to deal w/ a T b/c of T’s race
Loretto v. Teleprompter Manhattan CATV Corp.: P owns and apt. complex in NY and state had a law that cable companies could come in and pass wires on top of apartments and have cables running down side of the property to give cable tv to the tenants and others. Prior to this law cable companies had to negotiate a price to give apartment owners $, but this new law eliminated a need to negotiate b/c now statute said a reasonable 1 time payment was $1. 

 This was a physical permanent occupation – thus per se taking

Note: under Loretto’s categorical rule, the amount of space that is actually occupied, the degree of interference w/ the owner’s current or projected use, and the impact on the FMV of the owner’s property are irrelevant to the question of whether a regulatory taking has occurred. These facts are, however, highly relevant to the question of the amount of just compensation due to the owner.
Policy for why majority disagrees w/ dissent: bundle of sticks is important. Important to have the right to exclude others and this permanent physical occupation rule protects that right to exclude. 

Prof: To mandate that someone gives up their right to exclude is the equivalent to taking their property b/c that bundle is so important and by the government taking away these rights they were using and obtaining space that could have been a profit for the owner 

Blackmun Dissent: Majority approach was formalistic and irrational. Argued the ordinance was merely a kind of consumer protection law designed to regulate the LL-T relationship to ensure T had access to a vital service. 

Dissent argues it shouldn’t be a bright-line test, but should be a matter of degree instead of whether something is permanent or temporary ( look at extent of the taking b/c here it was a little small box on top of a large apartment.  

The law was one of the many statutory responsibilities you accept to enter the rental business. Ex: NY LLs are required to provide and pay for mailboxes that occupy 5 times more space than the cable occupied.
If the State constitutionally can insist that appellant make this sacrifice so that her tenants may receive mail, it is hard to understand why the state may not require her to surrender less space, at another’s expense so that those same tenants can get TV signals

Note: Gov – in loretto dispute b/w majority and dissent b/c rule said when you have apt building you must let cable company come in and provide cable to renters to it was a mandate as to what apt owners had to do. Cable company came in and installed. The part about not being apt owner – dissent said it wasn’t permanent b/c it could just stop being apartment building and then wouldn’t need to let cable company it. So that was how dissent said it was temporary. Majority disagreed and said we won’t make her give up the ability to use the apartment as an occupation

Loss of All Economically Beneficial or Productive Use of Land

Total Wipeout Rule: If the regulation causes a permanent loss of all economically beneficial or productive use of land then it’s a taking 

Total wipeout means a permanent 100% reduction in all economically beneficial or productive use of land (Palazzolo v. Rhode Island and Tahoe-Sierra)
Exam: Requiring property owners to update their building to bring them into compliance does not deny property owners all economically valuable use of their land
If not total wipeout, can still try to prove Diminution of Value under Penn Central

Tahoe-Sierra: A 32 month moratorium that blocked people from building is not a total wipeout. No conceptual severance into temporal segments

1. Policy: Every delay would force someone to get compensated. 
Exception: If justified by background principles of property or nuisance law ( not taking

Note: Scalia does not define what else is a “background principle”

Lucas v. South Carolina Coastal Council: P purchased 2 beachfront lots in SC. 2 years later SC adopts statute that prohibited all construction of a permanent habitable structure along long stretch of shoreline to preserve its shoreline and beaches. Court says yes taking.

Scalia says this was a total Wipeout and has the same effect as a permanent physical invasion of property like Loretto that renders a landowner powerless to use his property. Scalia argues that when someone loses 100% of economic value he does not trust the state’s assessment that the regulation is “to prevent harm” b/c defining something as a harm or benefit is in the eye of the beholder

Scalia also had skepticism for regulation that grants a “benefit” to the community
In such cases, there is no average reciprocity of advantage, and there is a ‘‘heightened  risk that private property is being pressed into some form of public service  under the guise of mitigating serious public harm.’’

NOTE: SCOTUS assumed that Lucas’s land had been rendered ‘‘valueless’’ b/c  the trial court found that this was so and the state had not appealed this ruling. Neither the State Supreme Court nor SCOTUS addressed the question of whether the evidence adduced at trial was  sufficient to support such a conclusion.  

2. Lucas probably would really meet their own test b/c they could have built a trailer on the land. This test is very difficult to bring 

Exception: if regulation justified by background principles of state law of property and nuisance. If you couldn’t already do something w/ your property under nuisance law then it’s not a taking 

Rationale: the common law of property never gave owners the right to commit a nuisance, and thus a law prohibiting a ﻿nuisance cannot take a property right because no such property right ever existed.

Blackmun’s Dissent: When the gov regulation prevents the owner from any economically valuable use of his property, the private interest is unquestionably substantial, but we have never before held that no public interest can outweigh it. Our prior decisions uniformly reject the idea that diminution in property value ALONE can establish a taking. The property wasn’t totally valueless b/c it could still be used for swimming, picnicking, and camping
Unnecessary: Argues unnecessarily new categorical rule when Penn Central could have answered this question. Earlier regulations have consistently upheld regulations meant to protect the common welfare.
Restrict Leg: Also puts these new restrictions on state legislature – b/c now they can only take property if it constitutes a nuisance, so their ability to prohibit construction that doesn’t constitute a nuisance is now limited no matter if they have a good reason. 
Also dissent doesn’t think courts are better able to determine whether something is benefit conferring over state legislature but yet the courts make those harm v. benefit rulings that they are now refusing to accept if made by legislature. 

Steven’s Dissent: This new categorical rule is an entirely arbitrary one. A court could define property very broadly so total takings would only be rarely found. Stevens also dislikes that this categorical taking neglects to consider the character of the regulatory action (which has traditionally been the most important element to consider in a takings analysis in Penn Central)
Palazzolo Rule: Owner can still claim a taking even if she takes ownership after regulation was passed. The mere fact that a statute was pre-existing before P took title does not automatically make it a background principle to be an exception to Lucas test

Exam tip: Palazzolo expands on background principal from Lucas by telling us background principals are broader than just nuisance, but this case still doesn’t tell us the parameters of what is a background principle

A total deprivation of economic value is  akin to a physical ouster and thus should arguably not be constitutional  unless it prevents harm or prohibits the owner from engaging in other  activities that were never within the owner’s property rights in the first  place.

Rationale: if gov makes a bad rule, owners shouldn’t be prevented from claiming a taking just b/c they took ownership later

“a reg. that otherwise would be unconst. absent compensation is not transformed into background principle of state law by mere virtue of passage of title”
Palazzolo v. Rhode Island: P bought 3 parcels through corporation as sole shareholder. Seeks permit to build on wetland and gets denied twice. Then state regulations designated plot of waterfront land as wetland, making it nearly impossible to gain approval to build on most of the land, the corporate charter is revoked and title then passes to P. The court treats this as P taking title after regulations come into play. Court says pre-existing statute not automatically a background principles

Not a Background Principle: to hold otherwise would, in effect, allow a state to put an expiration date on the restrictions of its power in the Takings Clause. When a landowner who has a takings claim sells their land, they are transferring their full rights to the new owner, including the right to challenge land-use regulations under the Takings Clause.

Not a total wipeout: P still has value in the uplands portion of his land. He didn’t lose 100% of value only 94%. Case remanded to use Penn Central test
O’conner Concurrence: the passage of time is relevant to figuring out what’s a background principle b/c if a law has been around for a long time that will effect if something is a background principle b/c it gives people more time to have reasonable expectations about what to do w/ the land

Exactions as a Per Se Taking 

Rule: If government demands an exaction that either lacks an Essential Nexus w/ a legitimate state interest or lacks rough proportionality to the impacts of the proposed project ( per se taking

Policy: Permit applicants are especially vulnerable to coercion in cases where the government exercises its broad discretion to deny a permit. By conditioning a building permit on the owner’s deeding over a public right of way, for example, the government can pressure an owner into voluntarily giving up property for which the Fifth Amendment would otherwise require just compensation. On the other hand, insisting that landowners internalize the negative externalities of their conduct is a hallmark of responsible land-use policy. 
Nollan/Dollan accommodate both realities. They require that there be a nexus and “rough proportionality” between the property the government demands and the social costs of the applicant’s proposal. The principles in those cases do not change depending on whether the government approves a permit on the condition that the applicant turn over property or denies a permit b/c the applicant refuses to do so.
Exactions: when someone approaches a gov body for a permit that is discretionary and the entity that regulates/control land development says they will only give you a permit if you do something in return ( quid pro quo condition
Is the gov demanding that the owner must convey property rights in exchange for approval of a project?

Governments frequently regulate land use by requiring landowners to obtain a permit for the use. Problems occur when the government imposes a condition to the obtaining of a building or other use permit some condition that could not independently be imposed without compensating the owner.
Exam tip: Facts that trigger applying this rule

Applies in situation where landowner seeking a permit (some discretionary authorization)

They are asked to give something that would otherwise be a taking if not for this situation – AKA if what you are asking a person to give up as part of the exchange would be a taking by itself – it is a taking during the exchange. If gov just told property owner on its own to give them an easement- would be a taking
3. AN EASEMENT IS A TRIGGER THAT EXACTION RULE MIGHT APPLY

Essential Nexus: There must be an essential nexus b/w the permit condition and the reason for the development limitation. An essential nexus b/w an exaction and a state interest that the exaction is intended to serve. A land use regulation is a taking if it does not substantially advance legitimate state interests
There must be a sufficient connection b/w the end (the state interest) and the means used to achieve that end (the exaction)
Exam tip: Look at the impact of the development

DOES THE CONDITION HELP MITIGATE THE PROBLEM CAUSED BY THE DEVELOPMENT
Nollan v. CA Coastal C: P applies for permit to rebuild on their beach-front lot. CCC grants permit on condition that P allows the public an easement to pass across their property to get to the beach. CCC claims that the condition on the permit is the same as police-power in refusing the permit. 
CCC claims 3 state interests supports the Easement

Protecting the public’s ability to see the beach – the house will block visual access from the road

Helping the public overcome a psychological barrier to using the beach

Avoiding congestion

Scalia first argued to consider the hypothetical. Assuming the Nollan’s had never applied for a permit, could the state force them to provide an easement for public use w/o compensation? Answer is no under the Loretto test, b/c this would be the equivalent of a permanent physical occupation.

Scalia says there must be an essential nexus b/w your power to deny the permit and the reasons/harm that would allow you to deny the permit

Court held that the easement condition did not prevent or mitigate this problem. 

Scalia held the problem is about visual access, but letting people walk in front of P’s house through an easement has no logical connection to the visual access. 
The easement merely provided easier travel for people who were already walking on the beach and thus already enjoyed an unimpaired view of the beach

Rough Proportionality: Does the degree of exaction bear a rough proportionality to the impact of the development?
Sliding scale ( need both, but Prof says she could see a certain amount of 1 deemed ok like if the nexus was really clear maybe there could be less proportionality. The law doesn’t really say that but maybe that’s how it works in practice
Dolan v. City of Tigard: An owner of a plumbing and electric supply store wished to double the size of the store, pave the gravel parking lot and construct a new retail building on the property. The city granted the building permit on the condition that Dolan dedicate about 10% of her land to the city. City also required her to dedicate an easement to the public for use as a bike/pedestrian path on the grounds that her intensified development would increase traffic and that a public path would help to alleviate that problem. 
Essential nexus:  Limiting development within the floodplain promoted the city’s interest in preventing floods and providing the pedestrian/bike pathway served its interest in minimizing traffic congestions

Rough Proportionality: Giving City 10%: B/c the development would increase the amount of impervious surface on the land and thus exacerbate flooding problems, Dolan was required to dedicate some of her land to the city to remove it from  development. However, the city could have achieved its aim simply by  preventing her from building or paving over the part of her land that was situated on the flood plain; there was no need for the city to take title to that property.

Bike Path: Court found that the city had made no individualized determination sufficient to conclude that the bike path would alleviate the traffic problems associated w/ the development b/c the city had only concluded that it “could” help

Takeaway: Means that the city must make individualized determinations that the required dedication is related in both nature and extent to the impact of the proposed development
“While the city was correct in finding that Dolan’s development will increase car traffic, it had not met its burden of demonstrating that the additional number of vehicle and bicycle trips generated by Dolan’s development reasonably relate to the city’s requirement for a dedication of the pedestrian and bicycle pathway easement
Policy: a rough approximation in the counterbalancing effect b/w a gov release of a valid restriction on property and a condition imposed by the gov on that property in exchange for the release.
Spring 2020: Maybe disproportionate b/c it’s a huge burden in exchange but maybe it is proportional if “beachgoers normally could access the beach for a day at a time, whereas the super pass allows beachfront property owners continuous access
Monetary Exaction and Impact Fees: When gov exact $ or impact fees instead of goods or services from a permit application
Exam tip: Monetary exaction and essential nexus: What is the fee going towards / how is the fee designed to help the state interest.
Monetary exactions must be considered functionally equivalent to other types of land use exactions and thus must satisfy essential nexus and rough proportionality

Koontz v. St. Johns River Water management district: P sought permit from local water management district to develop certain lands, but gov said would deny permit unless P agreed to pay for improvements on district-owned public lands several miles from P’s proposed development site. P argued D’s demands were excessive in relation to the environmental damage his development would have caused Note: D gave P options for how he could preserve wetlands elsewhere, so they were in negotiations w/ each other
Fact that D gave P an option to simply pay for improvements to another parcel of land rather than require him to relinquish some of his own land does not allow D to circumvent Nollan/Dollan
It may violate the takings clause to demand a monetary exaction for a building permit in an amount that bears no reasonable relation to the damage caused by a development

Court held the principles from Nollan/Dollan do not change depending on whether the gov approves a permit on the condition that the applicant turn over property or denies a permit b/c the applicant refused to do so. 
Policy: Otherwise, this distinction would allow the government to avoid Nollan/Dollan limitations by just phrasing its demands for property as conditions precedent to permit approval (aka the gov would just charge a fee rather than demand a property right) 
Dissent: Agrees w/ majority on timing principle, but disagrees about whether monetary exaction provide a basis. The Takings Clause only applies when the government takes a “specific interest in physical or intellectual property.” 
In addition, the District never officially demanded anything, including money, in exchange for approval of the permit application. Local governments must be allowed to make suggestions as to how an applicant can meet permitting criteria. 
And even if the District had made a demand, Koontz never agreed to the demand, and so because he never actually gave up any property, the Takings Clause does not apply. The majority’s holding improperly and impracticably expands the Takings Clause too far into local land use regulation. This expansion blurs the line between eminent domain and taxation. 
Penn Central Multi-Factor Test

Overview
Exam tip: Penn Central requires courts to balance the rights of private property owners against the government’s power to adjust those rights for the good of the public

The overall question is whether a regulation wrongfully forces some people alone to bear public burdens that, in all fairness and justice should be borne by the public as a whole
Penn Central Multi-Factor Test
Economic Impact of the regulation: How much value was lost currently (not if could have done new property use)
EI focuses on diminution in value of the land and a the value it retains after the regulation is enacted (whether it still can have a reasonable return or still continue existing use) 
Ex: having to shut down and move (especially when built up a reputation) will be of great economic impact

Note: the extent of economic impact is where the framing issue comes in for comparing the effected part of the land to either itself or the parcel as a whole
Has to be pretty significant b/c “government could hardly function if ‘‘Government hardly could go on if to some extent values incident to  property could not be diminished without paying for every such change  in the general law,’’
Extent to which the regulation interferes w/ P’s distinct investment-backed expectations
DIBE is what they expected to be able to do with the land in the future and the money they put into those expectations and whether a reasonable owner would expect the regulations
Courts take into account whether a party that is expecting to do something w/ their property based on rules that exist and they spend money (invested) to make that happen, and then the rules change on them. 

A regulation is likely to be a taking if

﻿(1) it interferes with vested rights, such as revocation of a previously  approved building permit after the developer has invested substantially in beginning construction; or (2) it interferes with an existing present use of the property. 

Regulation is less likely to be a taking if

﻿(1) it imposes an opportunity loss preventing the owner from realizing the benefits of a future use that the owner intended to  make but did not yet invest in, as long as the owner retains some  economically viable use of the property; or  (2) the change in the law is one that could or should have been  anticipated such that the owner’s reliance on the continuation of prior law was unreasonable
Character of the governmental action

Fairness, how important is the governmental actions (promotes the general welfare)
Reciprocity of advantage: A regulation w/ a mutual benefit. We receive the benefits by being regulated because other people are also regulated and that protects us. The burdens imposed on landowners are offset by the benefits the regulations confers 

Definition: that those whose property interests are adversely affected by the  regulation also benefit from it by the concomitant regulation of  other people’s property rights

4. Is P also benefitting from this regulation in any way?
Ex: P is restricted and can’t build a brick making facility, but neither can P’s neighbors so P won’t get smoke and noise from neighbors brick making facility so P gets some advantage as well

Is the government singling out the P or is it part of a broader scheme 

Ex: of legitimate exercise of the police power not requiring compensation: if the limitation on property use designed to protect the community from harm, or it responds to externalities caused by the property owner’s use of the property 

Problem: The state is, and must be, empowered by its  police power to pass regulatory laws limiting conduct to protect the public  and promote the general welfare. However, there must be some limit to the  power when regulatory laws effectively destroy property rights or the takings clause would be deprived of all force

Policy: The Supreme Court has dealt with this dilemma by attempting to distinguish between regulations that unfairly strip owners of core property rights without adequate justification or that unfairly single them out to  bear burdens that should be shared by the community at large and those that legitimately limit property use to prevent harm to other owners or to promote the general welfare and are sufficiently generalized so that they can be ‘‘properly treated as part of the burden of common citizenship.

Balancing Test to see if a Regulation has gone too far to lower the property’s value
Penn Central Transportation Co v. NYC: Penn Central leased airspace above the terminal to build a 50-story building above Penn Central Station (designated as a historical landmark) P submitted plans to a commissioner for approval for the office building but the C rejected the initial design proposal and the 50 story alterative proposal mainly on aesthetic consideration. P argues not being able to build will cost them a lot of $ b/c already leased the airspace to company to construct.
Conceptual Severance P argued conceptual severance – only look at airspace rights lost P argued lost 100% of airspace rights b/c couldn’t build 50-story building. 
Policy: Otherwise, an ordinary zoning law w/ height and setback requirements would be unconstitutional in the absence of compensation.
Denominator Problem: But the court says that's now how you assess b/c we look at the value of the whole b/c you have other values associated with this land that you can use 
Court says losing 100% of airspace rights wasn’t true b/c the they could have tried to build a 20 story building instead
Econ Impact: 
Court holds analyzing value of econ impact on whole parcel and not just airspace. 
Not severe b/c even w/o office building, P could derive a reasonable return on investment by operating the terminal
Interference w/ Investment

The law didn’t interfere w/ P’s primary investment-backed expectation concerning the use of the whole parcel: operating the terminal as it had been for the last 65 years
Character of Gov Action: 
Penn Central argued they were singled out as a landmark and have to bear the burden individually. Court disagrees and say P framing it wrong b/c courts looks at all historic landmarks in the city and since it’s part of a broader framework that is reasonably related to the promotion of the general welfare ( 
Protecting historic landmarks are important to society at large
All states have laws that encourage/require the preservation of buildings w/ historic or aesthetic importance. 2 reasons for these nationwide legislation efforts 
Large # of historic structures have been destroyed w/o adequate consideration of either the values represented 

Widely shared belief that structures w/ special historic, cultural, or architectural significance enhance the quality of life for all 

Rehnquist Dissent: the economic impact of the regulation was both substantial and unfair. Substantial b/c it both imposed substantial costs on the owner and diminished the FMV of the property and b/c it deprived the owner of tis air rights over its building. The cost of the historic landmark designation to this particular owner was both very significant and out of proportion to that demanded of other owners in the city
Economic Impact: No Average Reciprocity of advantage: b/c Relatively few individual buildings were singled out and treated differently from surrounding buildings w/ no comparable benefits. The cost to the property owner which results from the imposition of restrictions applicable only to his property and not that of his neighbors may be substantial — in this case, several million $, with no comparable reciprocal benefits.
Policy: Historic preservation laws unfairly deprive only a few owners of the ability to develop their air rights. Penn Central, absent the permission of appellees, must forever maintain its property in its present state. Thus, the property was subjected to a nonconsensual servitude not borne by any neighboring/similar properties.

Investment Back Expectations: Disagrees w/ courts acceptance of zoning laws. Argued a historic preservation scheme is a completely different order or magnitude compared to normal zoning restrictions and thus unfairly surprises owners who invested in property on reliance on laws that didn’t restrict the uses of their property to historical uses. 
Zoning: a landowner is prohibited from using his property for certain purposes, while allowed to use it for all other purposes

Landmark preservation: landowner has a duty to preserve his property as a landmark at his own expense.

Character of the Gov Action: Gov may prevent a noninjuries use but when it does so, there must be an average reciprocity of advantage and Dissent said no ARA.

D. Private Land Use: Law of Servitudes

25) Easements 
Overview
5 types of Servitudes (Non-Possessory interest in another’s property)

Easement (affirmative)

Ex. A is given right to enter upon B’s land. 

Profit

Ex. A is given right to enter and remove something attached to B’s land. 

Negative Easement/Real Covenant/Equitable Servitude 

Classification depends on remedy sought in breach

Ex. A is given the right to enforce a restriction on the use of B’s land
OR, A is given right to require B to perform some act on B’s land
OR, A is given right to require B to pay for upkeep of specified facilities

Terminology

Dominant Tenement/Estate/Land: the land benefited by an easement
Servient Tenement/Estate/Land: the land burdened by an estate

Ex: If I drive across neighbor’s land to get to my land then I have a DT and she has the ST
Affirmative Easement: authorizes the holder to do a particular act on the servient land
Ex: An easement allows C to cross D’s land. This permits C to do something on the servient land (to travel across D’s land) 

Negative Easement: Entitles the dominant owner to prevent the servient owner from doing a particular act on the servient land

Note: Another way to do this is through a covenant but different rules apply

England View: prevents owner of land from doing these 4 things on their land (blocking light, air, water, lateral support etc.)
AMERICAN View: Expand and Adds the additional 2: View/solar 

Profit: the right to enter the land of another and remove something like crops or timber
Easements

Easement Background

Easement: a nonpossessory right to use the land in possession of another

Once an easement is established it sticks w/ the parcels of land even if there is a new owner

1 estate gets a benefit (and pays for it) and one has the burden

Person getting the benefit gets a larger bundle of sticks b/c now they have more rights, but the person that has the burden of allowing that other person to go through a part of their land has a small part of their bundle of sticks b/c they are losing right to exclusively control 

Once an easement is created ( there is no question is applies to the servient parcel

2 Classifications of Easements

Appurtenant: Benefits the easement holder in using the dominant land ( not attached to a particular owner of the land but gives rights to whoever owns that parcel
Attaches to the land

Requires both dominant and servient tenements (attaches to and benefits DT)

In Gross: gives right to a person, whether or not he owns any parcels of land
Involves only servient land, no dominant land exists

Ex: Utility company U holds an easement that allows it to maintain power lines that cross O’s land. This easement does not benefit U in U’s use of any particular parcel of land. Instead, it benefits U regardless of whether U owns land at all
Easement v. License

Easement: Irrevocable right to use or control some aspect of another’s property
License: Revocable permission to do something that would otherwise be a trespass
Can be created orally or by written agreement
Exceptions: A license can become irrevocable
License coupled with an interest. Ex: A purchases a truck from B, A has an irrevocable license to enter B’s land and retrieve the truck

License is irrevocable under the rule of estoppel (become easement by Estoppel)
5 types of Easements

Express Easement: Voluntarily signed by parties and in writing to comply w/ SOF
Most common form of easement

Policy: facilitates efficient use of land b/c encourages landowner to invest in developing the long-term productivity of her land
Easement by Prescription: closely related to doctrine of adverse possession, but gives right of use not possession of land ( original owner still owns land, but they lost ability to exclude you from the prescriptive easement area for the purpose of how you got the prescriptive easement
Use of property of another

Use is open and notorious ( Mannillo v. Gorski
Use is continuous for statutory period
Landowner knew of use – adverse

Difficult to prove b/c must show owners knew about use but didn’t give permission

Easement by Estoppel

In General: What starts out as a license (which is revocable) but the party who has the license relies on it in a legal sense (they change their position to their detriment / spend a lot of $ that wouldn't make sense if they didn't count on having their easement)
Creation Requirements: From a license to an easement
Starts as a license, typically for access purposes

The licensee’s expenditure of substantial $ or labor in good faith reliance; and

What counts as substantial: maybe mowing the grass is not substantial, but constructing a shed/physical structure might be substantial

Ex: Holbrook v. Taylor, “we would need more facts to know how this was important to P” 
The licensor’s knowledge or reasonable expectation that reliance will occur

Holbrook v. Taylor: H permitted T to use a roadway across his property so T could reach his own property. W/ H’s knowledge, and w/o any objection, T made improvements to the road and spent a considerable amount of $ on his house. P argued Easement by Prescription and Easement by Estoppel
Easement by Prescription: Failed b/c wasn’t adverse. H granted T a license (gave permission and license is revocable so they could revoke at any time they wanted) and T wasn’t continuously using the road.  

Easement by Estoppel: T argues they made improvements on the road and their own property

Court agrees: Says H sat by and let T’s rely on their permission and spend $ so therefore H is estopped from denying them this ability which was formally a license (AKA now it’s an irrevocable easement – an affirmative easement of estoppel)

Note: if before T started building, H said he didn’t want T to use his road then it would still be a license b/c no reliance and thus would be revocable 

Implied Easement by Prior Use

3 part test: Elements
Severance of land once united (Held in common ownership)
Owner had 1 big parcel and then they break it off and sell a portion of it 

Existing, Apparent and continuous use when severance occurs 

Must be apparent at time of division (for there to be an easement in the first place)
Does not have to be visible (see Van Sandt)
Existing: Quasi-Easement: Can’t normally have an easement against yourself (no dominant and servient estates when both parcels owned by the same person), BUT

1. One portion of property is used to benefit another property (both owned by 1 person) ( quasi easement and dominant and servient estates are created at severance
2. Exam tip: Implied by prior use is always about a quasi-easement b/c talking about land that was once united 

Continuous: use Adverse Possession idea of continuous ( Howard v. Kunto
Reasonable necessity for use at time of severance
The easement must be convenient or beneficial to the use and enjoyment of the dominant tenement, but need not be absolutely necessary. This standard is usually met if the owner of the dominant tenement would be forced to expend substantial money or labor in order to provide a substitute for the easement

Policy: justified in terms of party intent. If an existing use is sufficiently apparent and continuous when a parcel is divided, the parties were on notice of the use and presumably expect/ should have expected that it would continue and failure to reserve or grant an express easement was merely an oversight
Also justified on utilitarian grounds of promoting the productive use of land. 

Ex: Ensuring A’s parcel receives electrical power that’s critical for A’s industrial use. Absent such an agreement, A would be required to pay the significant cost of obtaining replacement power lines or maybe be forced to cease operations completely
Can be created through Reservation or Grant

Reservation: Keeping a piece for yourself out of what is sold

The deed spells out the limited

But if implied, not written down, then some courts say for an implied reservation need a heightened standard for necessity (rather than reasonable necessity)
Policy b/c we give bundle of sticks away, so if you keep you’re keeping some sticks and want to show why you kept some
Grant: Giving them something extra in the sale

Implied easement that’s a grant – you have a deed and court interpret you gave them more than included in deed. If owner is actually giving away more, then not a heightened standard for necessity

Van Sandt v. Royster: Bailey owned lots 19, 20, and 4. A sewer line ran across 19 and 20 to get to 4. B sells lot 19 to Jones and Jones then sells lot 19 to P. P’s basement flooded w/ sewage and discovers the sewage line
Severance of prior land once united: Yes b/c B owned all 3 lots at 1 time

Existing, Apparent and Continuous use when severance occurs: 
Existing: Mrs. Bailey was using the sewer line at the time of severance, it was ongoing/existent. At that time it was a quasi-easement

Apparent: Court holds that we look to whether it was apparent at time of division. Here, Jones was aware of the sewer at the time he bought it. So even though sewer line not visible ( it was apparent. Doesn’t matter that Van Sandt didn’t know, we look to see if was apparent at time of division 
Further, Van Sandt had notice of the pipe b/c the property was equipped/ modern sewage system  
3. Note: notice is not a requirement, but this case discusses whether the current owner had notice b/c of a Real Estate issue for whether he could take title of the property w/o the easement applying to him. Van Sandt having notice does not go the issue of whether an easement was created it only goes to the issue of whether the easement applies to his title as a subsequent owner
Reasonable Necessity: having access to sewage pipe was necessary for use and enjoyment of the other parcels
Reasonable Necessity is an easy burden to meet

Implied Easement by Necessity
2 Elements

Severance of title of land once united and now sold in pieces 
See if was there a quasi-easement

Strict Necessity: AT THE TIME TITLE IS SEVERED
Implied easement by necessity doesn’t apply to a parcel that becomes land-locked only AFTER severance of title

Note: Burden of proof on P to prove strict necessity at time title is severed (not that there is strict necessity today)
Typical fact pattern: when the severance creates a land-locked parcel where 1 parcel no longer has access to public roads
If the owner has any legal means of reaching a public road, regardless of how inconvenient, expensive, or impractical it may be ( no strict necessity exists

Othen v. Rosier: Hill owned a large parcel of land in Texas. H sold piece to Rosier in 1896 and then piece to Othen in 1897 and then finally another piece in 1899 to Rosier. The 1899 parcel was the piece of land the Hill used to cross over to get to the easement lane on the western side of Rosier’s property

No implied easement of necessity b/c when Hill broke up his land and gave the first piece to Rosier, he still owned the 1899 parcel to give him access to the lane that goes to the public road. Othen only became landlocked after Hill sold the 1899 piece.
Court holds failed to have an implied easement by necessity b/c P had burden of proof to prove Hill had strict necessity to use the easement at time title was severed and P did not offer any proof that there was strict necessity in 1896 where the only way hill could access the public road was by going on that road.
Takeaway: We just look to the year of whenever the parcel the easement is on was originally sold, then P has burden of proof to show in that year that original owner had this easement by necessity

P couldn't prove that in 1896 Hill had no other option but to go on Rosier land - it's possible that is what happened, but it was P’s burden of proof and he didn't meet it
Scope of Easements

Overview

General rule: law presumes that parties to an express or implied easement intended that the easement holder would be entitled to do anything that is reasonably necessary for the full enjoyment of the easement, absent evidence to the contrary. 
Look at language and the natural development
Reasonable changes in the manner, frequency, or intensity of use to accommodate normal development of the dominant land are permitted, even if it increases burden on servient land
Ex: Access easement originally for horse-drawn wagons before invention of cars can later extend to include trucks

Reasonable Burden: However, easement holder cannot change the scope of the easement so as to impose an unreasonable burden on the servient land

Implied Easements by prior use: implied easement is typically serving a specific use, but if you suddenly were using that easement for a different use courts might not recognize the easement anymore

Easement by Estoppel: If the reliance is no longer there then the easement terminates or if the servient owner reasonably relies upon a statement / representation by the easement owner. 
Also terminates when the dominant owner communicates to the servient owner that they no longer are using the easement and the servient owner relies on that to its detriment

Ex: Horace has an easement to use the road on Grace’s property. Horace tells Grace that he is not going to use the road anymore. Grace hires a landscape designer who begins work to turn the path into a giant garden. After the garden is half built, Horace demands that Grace reinstate the path for his use. Was the easement terminated? Horace has an easement to use the road on Grace’s property. Horace tells Grace that he is not going to use the road anymore. Grace hires a landscape designer who begins work to turn the path into a giant garden. After the garden is half built, Horace demands that Grace reinstate the path for his use. Was the easement terminated?

Yes,  Grace reasonably relied on Horace’s
Implied Easement by Necessity: must be strict necessity, so if the necessity no longer exists, then the easement terminates

Easement by Prescription: Scope of easement is limited the same way as Adverse Possession
Easement and other parcels
Black Letter Rule: Easements extend only to servient tenement and does not extend to other parcels. Cannot use your easement to access other parcels, only the one it’s supposed to benefit

Brown v. Voss: Owner of Parcel A granted owners of Parcel B easement to use road to access parcel B. Voss buys A and Brown later buys B. 4 months later Brown buys parcel C. Brown wanted to build house that crosses property line of B and C. Voss puts up fence b/c didn’t want Brown to use easement to get to parcel C. Voss sued to enjoin Brown from using the easement to benefit Parcel C
Takeaway: This case is an example of how the BLL agreed w/ Voss that Brown had no right to extend the easement to serve Parcel C, but he could not get a good remedy. Here, courts exercised its equitable power to refuse Voss’s request for an injunction b/c there was no damage / harm to Voss
Even though, as the Browns (P) contend, their (P) use of the easement to gain access to a home located partially on parcel B and partially on parcel C is at most a mere technical misuse of the easement, it is nonetheless a misuse. This does not automatically mean that the Vosses (D) are entitled to injunctive relief. As the proceeding for determining the validity of an injunction is an equitable one, deference should be paid to the findings of the trial court unless an abuse of discretion is shown. No such abuse is demonstrated in this case
Policy: Efficiency: In effect, this case converted the traditional bright line rule into a case-by-case analysis ( similar to nuisance where courts have altered traditional liability rules in the interest of efficiency by restricting some successful Ps to damages instead of an automatic injunctive relief
4. Efficient b/c Brown’s benefit far outweighed harm to Voss (b/c was none)
Prof Comment: Note in Brown, if he didn’t try to build the parcel straddling over the property line, but built a second house on the property on parcel C and kept his original house on parcel B, then this rule doesn’t apply b/c technically brown is using the easement to get to his property and then using his property as he wants

Termination of Easements
Multiple Ways to terminate an easement

Release: writing to say easement no longer exists (either for $ or to be nice)
Normally requires a writing (Statute of Frauds)

Expiration: Express easement can set a time period where easement lasts only for X years or until X condition happens
Merger: if the dominant and servient parcels of the easement are joined together. Can’t have an easement in your own land so the easement disappears
If after the merger the owner severs the land again, then would need a new basis for the easement
Estoppel: person who has a right to an easement says “I don’t use this easement” and servient owner relies on that to his detriment
Also terminates when dominant owner communicates to the servient owner that they no longer are using the easement and the servient owner relies on that to its detriment.
Abandonment: more than non-use for significant period of time
Hinges on easement holder’s intent: must affirmatively intend to relinquish his rights
Except in some states with easements by prescription not sued for statutory period
Condemnation: Gov condemns easement
Prescription: A servient owner can extinguish an easement burdening the servient estate by adverse use sufficient to constitute prescription.
The way it ends by prescription – is inverse of how created by prescription. When created by prescription you have person using easement claiming to be dominant party doing some act for statutory period –

(b) Ex: Can be terminated by prescription – servient estate owner does something that blocks use of the easement by dominant estate
26) Real Covenants and Equitable Servitudes
Real Covenants and Equitable Servitudes

Overview: 
Real Covenant: a promise concerning the use of land that (1) benefits and burdens the original parties to the promise and also their successors and (2) is enforceable in an action for damages
A promise can be enforced either as a real covenant or as an equitable servitude
Equitable Servitude Remedy = seeking injunction 

Real Covenant remedy = seeking damages

Can ask court to enforce both equitable servitude and covenant but judge might only grant 1 

Standard for enforcing a promise as an equitable servitude is easier b/c horizontal and vertical privity are not required

Policy: reflects law’s effort to reconcile two opposing policy concerns: individual liberty and efficient use of land
Real Covenant v. Easement:
Easements automatically run with the land 

Real Covenants / Equitable Servitude: must do analysis to see if run w/ the land
Affirmative easements confer rights to use another's land: real covenants do not. Real covenants are promises that land will be used or not used in specified ways. Negative easements are effectively the same as real covenants though and courts will likely just enforce them as real covenants rather than as negative easements.
Benefitted parcel = dominant tenement

Burdened parcel = servient tenement

Successors in land are burdened and benefited only if the covenant runs with the land

Burden runs: landowner who makes a promise not to do something in covenant conveys land. If the successive owner also bound by original promise ( the burden runs

Benefits runs: Landowner who receives promise for benefit from burdened promise conveys the land. If the promise made by burdened owner applies to successor owner of benefitted parcel ( benefit has run 

Analytic Framework

Step 1: What remedy is being sought

Injunction (Equitable Servitude) 

Damages (Real Covenant)

Step 2: Analyze the Benefit and the Burden. Requirements for Subsequent Owners: Parties who are not the original owners / original promise makers 

Must show everything on the burden AND benefit side

Show you are entitled to the benefits in the first place

Then show that the side you are trying to burden meets all the requirements for real covenant (damages) or equitable servitude (injunction)

	Burden Side
	Benefit Side

	Real Covenant (Damages)
(must be in writing)
	Equitable Servitude (Injunction)
(must be in writing) 
	RC (Damages) (must be in writing)
	ES (Injunction) (Must be in writing)

	Intent
	Intent
	Intent
	Intent

	Notice
	Touch and Concern
	
	

	Touch and Concern
	Notice (Common Scheme)
	Touch and Concern
	Touch and Concern

	Strict Vertical Privity
	
	Limited Vertical Privity
	Limited Vertical Privity (minority Jdx – Neponsit)

	Horizontal Privity
	
	
	


Creation Requirements for Burden Side
Writing: Must be in Writing (or can be implied if there is a common scheme). 
Note: If there is a writing – then don’t need to have a common scheme

EXCEPTION: Can be implied Equitable Servitude if there is a common Scheme
Sanborn: When you have a common owner and they have a common scheme/plan and they sell some parcels w/ restrictions that restriction bounces back to their own parcel as well and can be enforced as an equitable servitude. (Cannot be damages) 

Rule: where the owner of two or more related lots conveys one with restrictions for the benefits of the retained lots, the restrictions are deemed to apply also the retained lots 

It’s reciprocal and effects the retained lot that is still owned.

Exception: Rule doesn’t apply (can’t have implied ES) if jdx doesn’t allow implied servitudes (CA doesn’t allow) or if the developer does not have a common plan

Sanborn v. McLean: McLaughlin, a developer had 97 lots, and conveyed series of lots w/ restrictions in 1892: must be single family house and minimum price of house, and also say minimum setback. Then they convey more w/ same restrictions and then in 1893, they convey lot 86 w/ no restrictions on it and this eventually comes down to D (Maclean). In 1910 Maclean purchases the house and in 1920 he wants to build gas station in back side of their lot and nothing in his deed limits him to residential
Intent: Implied intent b/c all these lots came from 1 original owner who tried to sell them w/ the same restriction – a common scheme that laid out the plan was to have this area be designated as residential

1. 60% of deeds original developer sold w/ the express restriction indicates the intent for the developer’s common scheme for the area to be residential

Takeaway: Lot 86 was still owned by McLaughlin’s who owns everything and they sold parts (they laid it out in this subdivision) they sells lots w/ this restriction and when they did that it's reciprocal and it effects them - what they still own is effected by that covenant - so an equitable servitude will be implied on lot 86
2. YOU MUST HAVE A COMMON OWNER WHO OWNS THE WHOLE AREA AND CREATE A PLAN TO APPLY THE RECIPROCAL RULE
Notice: D put on notice b/c all the houses around him were single resident homes and he should have known by looking around area

3. Notice must be contained in an instrument in the chain of title. Here, the purchaser is chargeable with notice of the existence of the restriction if a proper search of public records would have revealed it.
Intent: The original parties must intend that the covenant bind the promisor’s successors
The requisite intent is most commonly found in the express language of the covenant

Intent Requirement for ES: The covenanting parties intended that the covenant benefit property in which the party seeking enforcement holds a present interest. This may be shown by evidence of a common scheme of development, of succession of interest to benefitted property retained by the covenantee, or of an express statement of intent to benefit property owned by the party seeking enforcement 

Ex: A conveys title to B and states to “B, his successors, heirs, and assigns shall not allow construction on Greenacre of any building that exceeds 12 feet in height.”
Yes intent b/c B’s successors, heirs, and assigns are expressly included as parties bound by the heigh restriction

Exam tip: Is this restriction benefiting the original parties personally or is it intended to continue with the land w/ successive owners

Touch and Concern the land: 
Does the restriction relate to the nature of land ownership

Ex: monetary payments related to the land do touch and concern ( see Neponsit

If it restricts what you can do w/ the parcel/ affect your capacity as a landowner( touching and concerning the land
Affects the person as a landowner if can’t build a certain type of property 

Does not touch and concern the land when the benefits and burdens created by the covenant may exist independently from the parties ownership in the land

Ex: I’ll give you Redacre if you agree to give me voice lessons. The voice lessons have nothing to do w/ her being an owner of Redacre 

Horizontal privity: describes a relationship b/w the original parties to the transaction
HP in CIC: Horizontal privity is unproblematic in a CIC due to the grantor-grantee relationship with all initial landowners in the community

Policy: Why don’t need horizontal privity for equitable servitude

W/ ES you are just enjoining a person from doing the thing that breaks the promise, but for RC the person would be liable for damages and those damages could be very large and even exceed the value of the property so potential for liability is higher 

Vertical privity: concerns the relationship b/w the original covenanting party and his successors
If the successor succeeds to the entire estate in land held by the original covenanting party, vertical privity exits
Strict Vertical Privity: Subsequent owner must receive full ownership original covenanting party had. Ex: If original owner had Fee simple Absolute but gave subsequent owner a life tenant ( not strict vertical privity. Only minimal vertical privity so couldn’t get damages, but could get injunction / equitable servitude
Minimal Vertical privity: any transfer of a lessor estate to another party 

Ex: A has a fee simple and sells a life estate to B

4. REntor does not have strict vertical privity

Note: does not include adverse possessors 

5. When the AP takes over land, then that’s not Vertical Privity
Notice AT TIME YOU PURCHASE: Will the person who’s buying the land be notified of the burden?
Inquiry notice: Actual, Record (constructive notice) and inquire notice (constructive)
Actual notice: arises where one is personally aware of a conflicting interest in real property, often due to another’s possession of the property. 

Record notice consists of notice one has based on properly recorded instruments. 

Inquiry notice is based on facts that would cause a reasonable person to make inquiry into the possible existence of an interest in real property.

Sanborn v. Maclean was Inquiry Notice: 

Runyon v. Paley: Gaskin owns 4 acre lakefront land. 1954: Conveys North west property to Runyon. Jan 6, 1960: Then Runyon reconveys that property back to Gaskin and on Jan 8, 1960: Gaskin gives Runyon a lot to the North east. Jan 9, 1960 Gaskin conveys deed to Brughs and deed restricts B to only building residential use and a max of 2 homes on lot. G maintains the southern remaining acres until her death where her property goes to her daughter (Williams). B conveys property to D and D starts building condominium. Runyon and Williams bring suit to enjoin D from building the condos
Touch and Concern: Burden estate: building use restriction restricts owner’s use and enjoyment of the property thus affects the value of the property for burdened estate. Dominant estate: covenant increases value of dominant estate b/c Mrs. G was living next door so she benefited by not having a lot of development on adjacent parcel.

Horizontal Privity: Mrs. G and B made the covenant in connection w/ the conveyance of the land

Vertical privity: B conveyed all of their interest in the restricted property to D. 

P Williams established privity of estate b/w her and covenantee – Mrs. G ( daughter 

P Runyon not in vertical privity: R did not succeed in any interest in land held by Mrs. G at the time the covenant was created. R only had interest in land held by Mrs. G before the creation of the covenant. On Jan 9, 1960, B’s promise was made for the benefit of Grantor’s land and Runyon acquired Mrs. G’s land before the creation of the covenant there is no vertical privity

6. B/c Runyon not in vertical privity b/w themselves and the covenantee AT THE TIME THE COVENANT WAS CREATED – they cannot enforce as a real covenant 

Intent: D argues not a real covenant – it was a personal obligation to original owners, so it does not continue to Benefit Williams as a successor

Court rejects that idea: must look at whether Gaskin intended for the restriction in the deed to go on w/ successive owners based on the language in the deed ( says “be subject always to the restrictions as to use hereinabove set out” – and this show intent for the burden
Court says language shows strong evidence the parties intended the restrictive covenants to be real covenants, the benefit of which attached to the land retained by the covenantee

Court also looked to circumstances surrounding the transaction for intent ( Mrs. G retained land adjacent to the property so shows she intended to preserve the residential character and value of the relatively secluded area (this goes to the benefit)
Notice: The covenant was recorded and in chain of title. A proper search of the public records pertaining to the Ds’ property would have revealed not only the existence of the restrictive covenants, but also that prior to the conveyance the property was part of a larger tract owned by Mrs. G. Upon conveying the property to defendants' predecessors, Mrs. Gaskins did not part with all of her property but retained adjacent or nearby property that would be benefitted by the restrictive covenants. From this evidence, it reasonably may be inferred that the restrictive covenants were intended to benefit the property retained by Mrs. Gaskins. Therefore, P Williams, Mrs. Gaskins' successor in title, has shown that the public records provided sufficient notice to defendants to enable her to enforce the restrictive covenants against them. 
Equitable Servitude Claim for Runyon ( Denied ES relief

Touch and concern: court held that if touch and concern is satisfied for RC then it’s satisfied for ES

Intent of the party: Party seeking to enforce covenant as ES must show that the covenanting parties intended that the burden run to successor in interest of the covenantor’s land

The covenanting parties intended that the covenant benefit property in which the party seeking enforcement holds a present interest. This may be shown by evidence of a common scheme of development, of succession of interest to benefitted property retained by the covenantee, or of an express statement of intent to benefit property owned by the party seeking enforcement 

“Runyons have failed to show that the original covenanting parties intended that they be permitted to enforce the covenants (BENEFIT) either in a personal capacity as owners of any land they own now. The Runyons were not parties to the covenants, and neither they nor their property are mentioned, either explicitly or implicitly, as intended beneficiaries in the deed creating the covenants or in any other instrument in the public record pertaining to Ds’ property 
7. AND THEY DIDN’T OWN THE LAND AT THE TIME OF THE COVENANT CREATION

Although they own property closely situated to Ds’, in an area which was primarily residential at the time the restrictive covenants were created, they did not acquire their property as part of a plan or scheme to develop the area as residential property. They acquired their property free of any restrictions as to the use of their property

8. “The physical proximity of property sold 1 day before the servient estate was sold was not sufficient to show that the property was intended to benefit from the covenant” 

9. THE FACT THAT MRS G SOLD PROPERTY TO R THE DAY BEFORE MRS G SOLD PROPERTY W/ A COVENANT TO B IS NOT ENOUGH TO SHOW THAT THE COVENANT ON B’S LAND WAS INTENDED TO BENEFIT R
Notice AT TIME D PURCHASED: Court said while the records in D’s chain of title unambiguously provide notice of the restrictive covenants, they do not in any way suggest any right of enforcement (BENEFIT)  in favor of the Runyons either personally or as landowners. 
Even assuming arguendo that by recording the conveyance from G to R of a 15 ft strip of land adjacent to the restricted property a day before the covenant was created, this didn’t provide notice of G’s intent to benefit the Runyons b/c R didn’t record that until 15 years after B recorded their deed of conveyance from G. Thus the deed from G to R provided no notice to the D that the R claimed any interest in the adjacent land that maybe have been benefitted by the restrictive covenant
Common Interest Community Developments

In General

Intent: By forming the CIC and recording a master deed, the developer likely indicated his intent that the covenant runs w/ the land 

Notice: By recording the master deed the burdened estate had notice
Significance of Neponsit: If affirmative covenant to pay didn’t touch and concern the land, would be fewer CIC b/c then they couldn’t develop a mechanism to ensure maintenance of common areas were funded

Exam tip: w/ CIC, usually the running w/ land requirement is satisfied

When someone buys into a CIC community, they buy a certain lot, but they also have a legal right to use public spaces which is then transferred to new buyers when they come in ( legal interest in public areas

Neponsit represent the legal empowerment of suburbia

Neponsit also allows form of ownership to expand ( HOA as agent

Exception: the covenant to pay still needs to touch and concern the land. 

Ex: I sell subdivision and tell every buyer to pay me $10 a month just b/c I was nice to them ( this has nothing to do w/ the parcel but is just a private agreement and thus does NOT touch and concern the land
Neponsit Property Owners Assn v. Emigrant Bank: Covenant w/ language saying subsequent owners will be required to pay HOA fees devoted to the maintenance of the roads, paths, parks, beach, sewers, and such other public purposes.
Touch and Concern: Yes b/c HOA uses the money to keep up the common areas of the community ( thus affecting the value of yours and other people’s properties. If these common areas of the community weren’t maintained then they wouldn’t look nice and property values would go down  

All landowners get this communal easement for all the residents to use as a collective easement on this deed, which ensures right to clean roads, access to the beach but they then have to pay association fees in turn to get common enjoyment of easement shared in the subdivision
The payment isn’t what gives them a right to access this easement, that’s already in the deed. The payment ensures the commonly owned area people have an easement in is properly maintained and it’s maintenance of those areas is what touches and concerns the land 
In Neponsit, the fact that the grantees of lots within the development received an easement in the common areas and amenities financed by those fees was central to the Court's holding that the covenant to pay a fee touched and concerned the land.
Privity of estate: HOA is not a landowning entity, it’s a 3rd party. However, court held HOA is acting as an agent of property owners since HOA members are made up of the property members and it’s representing property owners’ interest
“As agents of the property owners whose property is reciprocally benefitted and burdened by servitudes, HOA have standing to enforce those servitudes.”
Rule: CIC development’s use restrictions/ covenants are enforceable unless they are wholly arbitrary, violate a fundamental public policy, or impose a burden on the use of affected land that far outweighs any benefit
Consider the impact on the CIC as a whole, not the facts specific to P’s individual case

Policy: otherwise would be a lot of lawsuit for homeowners saying it’s unfair as applied to their situation which in turn would increase HOA fees. Also, it creates stability knowing you can count the CC&R ( people buy into this condo w/ the expectation they will have this stability that others follow the CC&R
Policy: the owner’s voluntary acceptance of the declaration and like any other K they surrender a certain degree of personal freedom. The owner who decides w/ hindsight that he made a bad decision can escape the restriction by selling the unit or convincing other owners to amend the declaration.  Further, there are legitimate interests of other unit owners and the courts should protect those people who purchased their units in order to enjoy those benefits of the restriction
Nahrstedt v. Lakeside Village Condo: Condo had restriction that prohibited all animals other than small fish and birds. Woman argued her cats were always silent, kept indoors, and were not a nuisance and thus didn’t affect other unit owners at all
Court held her indiv case was irrelevant. The pet restriction in general was rationally related to health, safety, and noise concerns and thus not arbitrary and there was no fundamental public policy justification to let her keep her cats in the condo

Policy: Stability of being able to count on a CC&R ( people buy into this situation and want to be able to count on it

Dissent: Argues benefits from pet ownership and no nuisance issue from cats. Also, owning a home in US allows freedom and self-determination and having a home lets you express yourself by virtue of being free and having a private space, 
10. but majority is comfortable giving up some freedoms b/c property law is about securing expectations and stability and can give up some freedom for the community 
11. any benefit of not having cats is outweighed by the harm
Terminating Real Covenant and Equitable Servitudes
Defenses 
Defenses Overview: 

Merger – Have parcels which originally benefitted / burdened each other merge into 1

Can’t have an enforceable covenant against your own property ( terminates RC
Release - Buy someone out of their covenant or person decides to release you
But you need absolutely everyone involved in the covenant to sign
Acquiescence - Consent to breach of covenant
which arises when the plaintiff has failed to enforce the servitude against other breaches and then seeks to enforce the servitude against the defendant;
Abandonment - Restrictions are completely disregarded
A few sporadic instances is not enough to show abandonment or waiver (Western Land)
Equitable bases

Unclean Hands - Party making the claim can’t fairly claim it because of actions they’ve done it themselves (hypocritical)

Laches (bars enforcement only) - Waited too long, more equitable

Estoppel - Can be stopped from raising a claim

Eminent Domain - Government takes property and pays compensation

Changed Conditions – only applies to covenants, not easements
Changed Conditions: Rule: covenant becomes unenforceable when conditions in the neighborhood of the burdened land have so substantially changed that the intended benefits of the covenant cannot be realized

Must show covenant is no longer of value to EVERYONE THAT SIGNED THE COVENANT (IF 1 PERSON DISAGREES THEN NO CHANGED CONDITION
Exam tip: doesn’t matter if you bring in experts to show the land would be more valuable if put to a different use ( not looking at efficiency policies, using property rights orientation instead 
Big threshold: must show covenant has no substantial value
Western Land v. Truskolaski: Western Land built a subdivision community restricting land use to single-family homes. Two decades later the area near the development became commercialized w/ shops and restaurants. Western land wants to build a shopping center on their lot, but the residents didn’t want that and sued. No issue of running w/ land b/c Western land created the restrictive covenant themselves.
Western argued the area around the development became more commercial and when they built this subdivision it was a quiet, rural area, but that’s really changed ( roads had widened, population increased by 70k+, city council expanded lane to 4 lane arterial blvd, and says city council even considered rezoning the parcel to allow for shopping center there.
They argued that the property would be of more value/ put to better use as commercial (attempting changed circumstance argument) but court held it’s about purpose being thwarted not if you can increase value of land
Holding: Changed circumstance doctrine does not apply. Ps can still show covenant has substantial value to them b/c it would keep traffic w/in the subdivision low and keep it a safer place. Further, the area within the subdivision itself hasn’t changed ( just the nearby area. Don’t want to add a big commercial piece in the subdivision b/c it’ll be the change the makeup of the subdivision
Western also tried to argue that homeowners violated the restrictions themselves b/c had commercial building w/in the neighborhood. However, court said at the time of the hearing that wasn’t actually the case b/c they were not longer violating it. It was sporadic/not sufficient evidence. Someone had a plant nursery for a while, but not enough ( needs to be more thoroughgoing to show some abandonment or waiver
Also made an argument about some people have substandard lots than what’s required. Court said well Western created those substandard lots, they created it!  

Hirsch v. Hanckock: Case court distinguished in Western Land. This case dealt w/ area in LA that was very rural and there was a dirt road and houses going along road and then are became more developed. So the restrictions along this dirt road was no longer applicable. That road was Wilshire Blvd. So this was a good example of changed circumstances. 
Zoning Conflict v. Covenant 

Think of Zoning as the floor for which one to follow

If zoning is stricter than covenant ( follow zoning

If Covenant stricter than zoning ( follow covenant

Part V: Real Estate
A. Rules and Mechanics

27) Introduction to Real Estate Transactions

Overview of a Sales Transactions

Distinct Time Periods 

Preparation: Locating the buyer

Contract of Sale ( Creates an Executory Period
Buyer is now inspecting the property, getting financing, and evaluating title

Buyer pays down payment
This is a contingent K

There are limited bases for backing out of the K during executory period

Closing the Transaction

Merger Doctrine: Once the sale goes through, the Contract merges/ with the Deed

Buyer then sues on warranties in the deed

Title is officially conveyed to Buyer, the purchase loan is made by the lender, and the sales price is paid to the seller

Limited (different) bases for backing out in post-closing period

Common Issues During Executory Period: (after signing K, but before closing)

Equitable Conversion Doctrine: Premises damaged/destroying
Old Rule: If property is damaged/destroyed during executory period ( buyer’s responsible 

During the executory period, the buyer is considered the owner of the land 

Today: usually people will specify in the K who bears risk of loss and now most people have insurance to cover those losses
Marketable Title: Title that is free from doubt
“A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such person guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value”
Marketable title only concern’s seller’s title ( not the land’s physical condition or value 

Unmarketable Title: 

If the seller does not own the estate she purports to be selling (Ex: S gives you a FSA, but S only had a life estate in the land)

If the land is subject to any lien, easement, or other encumbrance

Encumbrance: A right or interest in the land that reduces the value or restricts the use of the land. 
1. Policy: this limits what is in your bundle of sticks and allowing other people to enforce rights against you
Ex: Mortgages, Easements, covenants, leases, liens, encroachments, etc

Exam tip: Complying w/ a Zoning ordinance is not an encumbrance. Mainly b/c Zoning ordinances are public and it’s easier to find out about them than a private agreement like a covenant. Also, there are more limits to what a gov can do through zoning than what a private person can do through a covenant. Zoning is a matter of public record
Violation of a Covenant or a Zoning Ordinance (even though not an encumbrance) makes title unmarketable 

Policy: b/c makes Buyer susceptible to litigation b/c someone might enforce it and then they have a doubt about what they got

Note: There will be a debate about whether marketable title if the breached encumbrance would not lead to litigation
Ex: If the Zoning ordinance say home can’t be within 3 feet of another home and this home was 2.99 feet then maybe there is no risk of litigation

Mere existence of zoning, building and other land use regulations does not make title unmarketable 

Lohmeyer v. Bower: Seller gives buyer General Warranty deed. K says seller will deliver “good and merchantable title. Free and clear of all encumbrances. Subject, however, to all restriction and easements of record applying to the property” During executory period, Buyer discovers covenant that house must be 2 story and zoning ordinance that homes can’t be w/in 3 feet of another house. However, this home was only 1 story and was w/in 3 feet of another home. Seller offer to buy and convey additional house behind the land to correct zoning violation, but buyer refused.
The K included language subject to all restrictions and easements. Thus, if covenant and zoning weren’t violated then title no problem that encumbrances exist 

Court rejects Sellers argument they would fix the problem b/c that would then require buyer to pay for something beyond the scope of the contract and court allows Buyer to rescind the K
HYPO 1: Regular K (no language about being subject to all easements/covenants of record), but Buyer finds out about a covenant during executory period (but no violation of covenant)

Unmarketable Title: Buyer can rescind K b/c encumbrance not named 

HYPO 2: Regular K and house violates covenant

Unmarketable Title: Buyer can rescind both b/c encumbrance not named and b/c violation of covenant

HYPO 3: K explicitly says “subject to all restrictions, etc” and covenant not violated
Marketable Title: The language in the K means buyer waived) the ability to bring a claim on a covenant (b/c the covenant isn’t violated
HYPO 4: Regular K and Buyer discovers Zoning ordinance during executory period

Marketable Title: the mere existence of a zoning, building or other land use regulation does not make title unmarketable

Disclosure of Defects: Problems w/ Premises
Traditional Rule: Caveat Emptor: Buyer Beware ( buyer takes on risks when purchasing property and it’s their job to inspect the physical premises

Note: Seller cannot lie, but seller has no obligation to voluntarily say things

CA: polar opposite of caveat emptor: have a duty to disclose all kinds of material things

Jdx split: some jdx still use caveat emptor, but many jdx require disclosures
An increasing number of states are moving towards a disclosure model

Modern Rule (Disclosure Rule): Where a seller of property knows of facts materially affecting the value or desirability of the property that are not observable or known to the buyer, the seller has a duty to disclose them to the buyer. 
Policy: There is extreme information asymmetry between a buyer and seller and caveat emptor is not fair to the buyer 

Johnson v. Davis: – D agreed to sell house to P without disclosing the poor structure of the roof which he knew about. P specifically asked about water marks on the ceiling and D responded that the roof was in good working order. After a rainstorm, P came home to gushing water in the home. Trial court followed FL’s rule of Caveat Emptor

Policy: FL Supreme Court observed that cases following caveat emptor “did not conform w/ current notions of justice, equity and fair dealing.” 

Would have been enough on the basis of fraud to rescind, but FL S.C wanted to discuss caveat emptor to say shift to rule of requiring disclosure of defects 

NY Exception: NY does not get rid of Caveat emptor. There is no duty on part of seller to affirmatively disclose things (they can’t lie or cover things up). However, in equity such a rigid rule couldn’t apply in this case, where you have a seller created a condition that’s uniquely w/in their knowledge and the buyer wouldn’t be able to discover that in a normal way then that can be a basis for rescinding a K
Stambovsky v. Ackley: Buyer sought to rescind K for NY home during executory period when seller didn’t disclose the fact that the house had a reputation for being haunted by ghosts. Buyer alleged seller created this reputation by publicizing it to Reader’s Digest and local newspapers, and that the stigma greatly reduced the FMV of the property. NY followed Caveat Emptor so trial court dismissed. 

However, Court held P had no way of knowing this information b/c he was from out of town ( made limited exception based on equitable remedy
Prof: Court argued Buyer had no way of knowing, but the real issue was about the reputation of having a haunted house (which he could have found out). The court merely said he had no way of knowing this information and was talking about no way for him to truly know whether the house was haunted  

28) Deed Warranties of Title

Overview
3 Types of Deeds

General Warranty: (Most common)
Seller warrants the title (guaranties) against all defects in title, whether they arose before or after grantor took title

If Seller tells you he is giving you a FSA subject to an easement, then you are getting what buyer told you and no one in the chain of title messed that up

Contains all six of the usual covenants

Special Warranty 
Contains all 6 of the covenants, but warrants only against the grantor’s own acts
Special Warranty deed affords no protection against the acts or omissions of 3rd parties

Quitclaim Deed: I transfer whatever I happen to have and I'm not making guaranties and whatever I happen to own you can own now
Deed Validity

Must be signed by party conveying

Forged deeds are invalid

Deed is valid as b/w original owner and subsequent owner once delivered (delivery has same definition as inter vivos gift)
Deed validity as b/w other parties, depends on states rules regarding recording and notice (see recording statutes below)
Ex: A grants to C but A also grants to B at the same time - deed is valid between A and C and deed is also valid between A and B so issue arises who has the valid deed between B and C -> See recording statute below
Covenants of Title
3 Present Covenants

Note: These present covenants are breached, if at all, the moment the deed is delivered at the closing to the grantee. The Statue of limitations for breach of a present covenant begins running when the deed is delivered

Exam tip: Covenants of title are basis for rescinding after closing period

Covenant of Seisin: Warrants that the grantor is the owner of the estate described in the deed. 

If deed says seller gives you FSA, then seller truly owns a FSA and not a life estate

Ex: If S conveys to B a FSA, but S actually owns a life estate ( the covenant of seisin is breached the instant the conveyance is made and the SOL starts running
Covenant of Right to Convey: Warrants that the grantor has the legal right to transfer title
Covenant Against Encumbrances: Warrants that there are no encumbrances limiting the title 
Can put limitations on the deed and say “There are no encumbrances, except these listed encumbrances”

Brown v. Lober: Bost sold property under a General WD to Brown. Unbeknownst to Brown, Bost actually only had a 1/3 mineral interest in the land, as Bost’s grantor had reserved a 2/3 interest. 17 years later, Brown contracted w/ a coal company to sell mineral rights, but then learned of the reservation and sues Bost

Seisin and Right to Convey: These are present covenants and they were broken the moment deed was transferred ( thus SOL barred suit against Bost

3 Future Covenants 

Note: these future covenants, are breached, if at all, only when the grantee is actually or constructively evicted by someone holding superior title or suffers other damage. Thus, the statute of limitations for breach of a future covenant commences in the future, when the breach occurs.
Exam tip: Covenants of title are basis for rescinding after closing period

Covenant of Warranty: Grantor’s promise to defend the grantee’s title against other claimants; the grantor agrees to defend and indemnify the grantee who suffers an eviction or similar interference w/ possession of the land by a person who has a superior title
If some entity comes along and succeeds in saying there is a mortgage against this property, grantor will compensate you and pay your fees, or of you need more documents I’ll provide
Covenant of Quiet Enjoyment: Grantee’s possession and enjoyment of the property will not be disturbed by anyone holding superior title.
Brown v. Lober: 2nd argument against Bost’s was for Covenant of Quiet Enjoyment. Argued Quiet Enjoyment is when a 3rd party is coming in and say we are going to use this interferes with their enjoyment of 2/3 of the mineral rights

Problem: at this stage the Browns only just found out they didn’t actually own the land, but no 3rd party was claiming superior title

Holding: The mere existence of a paramount title was insufficient to breach the covenant of quiet enjoyment; rather the grantees could not sue until someone holding superior title actually interfered with their possession (e.g., by beginning to remove minerals)

Policy: Court also notes that Browns had the chance to learn about all of this b/c the reservation was recorded, but the Bosts didn’t secure a title opinion when they purchased the property so court doesn’t want to modify the law when P didn’t bother to go through the effort of checking recordings
Covenant of Further Assurances: the grantor will execute any additional documents and take any other actions that are reasonably necessary to perfect grantee’s title 
29) Recordings

Overview


In General

Recording is a system of maintaining records with the county

These are public records and it’s now easier for people to have transactions and figure out what is being transferred and who owns what

What gets recorded

Deeds, mortgages, leases for more than a year, options to sell or buy, lis pendens (notice of pending action) - Ex: someone suing on an interest that is guaranteed by land then they can file a lis pendens so any purchaser can know the land is encumbered by this pending actions, wills, judgment liens, and judgments affecting title

Title Search Using Indexes

Tract Index: Indexes documents by a parcel ID number assigned to a particular tract

Grantor-Grantee Index: Start by looking at Grantee-grantor index backward in time w/ Grantee’s name until you find the year that indicates when Grantee acquired title from Grantor. 

Recording Statutes

Recording Statutes v. 6 Warranties
Ex: A owns a life estate in Greenacre and Sells a FSA to B, but A also goes behind B’s back and sells Greenacre to C

As b/w A and B: B can go after A for breaching the covenant of Seisen 

As b/w B and C: Recording Statutes will determine who has superior title 

Exam tip: Always look at who is in a fight 

Common Law: First in Time, first in right
If S sells entire property to A and then sells it again to B, A would win b/c A was first

Whoever was given the deed first (not whoever recorded deed first)

O conveys an express easement appurtenant to A, then a month later conveys the entire estate in fee simple to B -> Now B would take subject to the easement.
Modern Rules: new recording statutes reversed CL assumption and gave subsequent bona fide purchasers (not people who received property as gifts) to prevail even if not first in time depending on which of the following recording statute applies
Race Statute: Notice is irrelevant – depends on who records first 

Only North Carolina and Louisiana use Race Statute 

Notice Statute: Subsequent bona fide purchaser prevails if she had no notice when she purchased the property
Notice is always created by virtue of something being recorded. Called record notice b/c you can go down and see it 

Or can have actual notice ( Ex: if your neighbor tells Buyer there’s an easement
Race-Notice: Subsequent purchaser prevails if she had no notice AND she records first

Sample Race-Notice Statute: An instrument affecting real estate is of no validity against subsequent purchasers for a valuable consideration, without notice, unless filed in the office of the recorder of the county in which the real estate is located.
Shelter Rule: O to A, O to B (BFP w/o notice) B records then A records then B conveys to C (purchaser w/ knowledge of O to A deed)

B wins under any situation against A. Under the shelter rule, C steps into B’s place and so C wins against A (despite C having knowledge of O to A deed)

HYPO: Ex: O conveys to A, and A records. O to B (BFP w/o notice other than that imputed by record) and then B records 

Race Statute: A wins b/c A recorded First

Notice: A recorded first so thus we treat that a giving B notice that O already gave someone else the land. A wins 
Race-notice: A wins b/c A recorded first and B had notice 

HYPO: O conveys to A, O conveys to B (BFP w/o notice) A records, then B records)
Common Law: A wins b/c first person to receive interest

Race: A wins b/c recorded before B

Notice: B wins b/c A didn’t record when B purchased the property (so B didn’t have notice) and b/c B purchased w/o notice of A’s interest (since A didn’t record when B purchased) B wins

Race-Notice: B didn’t record quickly enough, B loses even though B didn’t have notice

HYPO: O to A, O to B (a donee), B records then A records
A donee is NOT protected under the statute b/c a done is not a BFP. So fact that B records first doesn’t help them 

A wins b/c A is fighting a donee and not a BFP – so B fails under element 1 and 2 of modern rule
HYPO: O to A, O to B (BFP w/o notice) B records then A records. 

Race: B wins, he records first

Notice: B wins b/c no notice

Race-Notice: B as a BFP wins over A b/c B didn’t have notice

What Constitutes Notice

Actual Notice

Record Notice (If interest property recorded, purchaser charged w/ notice even if he doesn’t have actual notice) Constructive Notice
Inquiry – facts that would cause a reasonable person to make inquiry into the possible existence of an interest (Constructive Notice)
Rule from Harper: A deed referencing a specific earlier unrecorded deed puts a subsequent purchaser on notice of the existence of the earlier deed and thus the subsequent purchaser isn’t entitled to priority
Harper v. Paradise: Susan Harper in 1922 conveys property to Maude (daughter-in-law) for life w/ remainder to Maude’s named children. Deed gets lost and then Harper is survived by several heirs. Heirs know deed is lost so they release any interest they might have to Maude and give her a quitclaim deed. Idea was to replace the deed made by Susan Harper to give everything to Maude and they reference the lost deed. Maude conveys a security deed to Thorton, but then default and Thorton forecloses on the property and eventually conveys to Paradise. Thronton purported to transfer a FSA
Ultimately court held Thorton didn’t actually sell a FSA. All Thorton foreclosed on was a life estate. Maude’s children still have an interest
If children instead gave Maude “we hereby transfer deed in FSA” aka no reference to this lost deed, then it might have been that the subsequent buyers would have been protected by the recording statutes (b/c of notice issues)
