Property Outline
Fundamental Concepts

“First” in Time: Property Acquisition by Discovery/Conquest, Capture Creation

A. Discovery/Conquest: Property and Power

a. Johnson v. M’Intosh – Plaintiff claimed he purchased land from Native Americans. Defendant was later granted the land by the United States. Court says the US government was the discoverer, because the Native Americans did not use the land in the gov’t’s view because in order to occupy, they needed to add to it or use it in the sense that tribes didn’t (they respected the land), and therefore didn’t own it. The Native Americans had no right to grant land which they did not own. The US then held title b/c rights to land flowed from legitimate sovereign gov't and only that source. When tribes purported to make sale to Johnson, at time they only had right to occupancy (and that being the only thing they could transfer). 
i. Rule: First in time, power b/t two groups
1. Lockean view was that has to mix labor with occupation and change the land, not merely live on it

2. System built on injustice

b. Black Hills Institute v. United States –  Plaintiff discovers fossil on a Native American’s (Williams) land which was held in trust by the United States for the benefit and use of the Williams. Williams sells plaintiff the fossil who excavates and removes it. Federal officials seize the fossil claiming Williams had no right to sell it. Court determines that the title was not transferred to plaintiff following the transaction between plaintiff and Williams because the US held the land in trust and any sale of land (which the Court decides the fossil is land) must be approved by the Secretary of the Interior first.
i. What is land? Under SD law: land determined by solid material of the earth and whatever ingredients make it up, whether solid or other substance ( fossil is thus land and not chattel (which wouldn’t need approval for sale)

B. Capture, Possession, & Interference: Ancient Rules w/ Current Relevance

a. Pierson v. Post – Plaintiff was pursuing a fox with his hunting dogs and defendant, seeing this, killed the fox and took it for himself. The land they were on was unoccupied. Court determines defendant had claim because “mere pursuit is not enough to gain ownership.” The wild animal needs to be “deprived of its natural liberty” by a pursuer.
i. Rule: Possession of ferae naturae (wild animal) is acquired only through occupancy or control (black letter law over custom)

1. i.e., mortally wound and continued pursuit, killing it, having intent with trapping/depriving it of its liberty

ii. Why does it matter that it was on uninhabited land? Ratione Soli - when wild animal on someone's property, it belongs to property owner until animal leaves property. No title on land, fox up for capture.

iii. exception for animus revertendi –tamed animals with a habit of return

b. Ghen v. Rich – Plaintiff kills a whale w/ bomb lance, and per practice, leaves it until it floats to the shore so that he may butcher it. The whale floats to the shore and usually a finder will report to the whaler that it has been recovered and will be paid a finder’s fee. However, this time, the finder took the whale for himself and sold it to defendant, ignoring custom. Court determines, as custom established, that the plaintiff had right of ownership of the whale after killing it b/c he has done all that is possible to make ownership known.

i. Appropriate to go with custom over precedent here b/c it was protecting specific localized industry. B/c of how these whales were killed anyway, establishing possession by doing all you could and marking lance was as much as P could. 

c. Tragedy of the Commons: Individuals interest to exploit resource and community would be better off if it was managed well
i. Harms to the common shared among the community

ii. No individual experiences the benefits of restraint because others will continue to overuse/harm commons
1. The benefits of overuse are conferred to the individual while the harm is split among the community
iii. E.g. Rancher gets to graze cattle on common field, everyone would be better if it wasn't overgrazed but ranchers have incentive to get more cattle and graze the land
d. Anti-Commons: Instead of everyone putting something in, everyone is blocking each other; each incentivized to block commons so land is underutilized
e. Externalities: exist whenever some person makes a decision about how to use resources without taking full account of the effects of the decision (pollution, overfishing)
i. The harm caused and experienced by others than the person causing the harm; externalized costs
ii. Transaction Costs: cost of coming to an agreement and enforcing it 
1. Holdouts: an individual who does not become part of an agreement
2. Free-Riders: benefits from resources while not working for it
3. When transaction costs get too high, external effects of resource use unlikely to be taken into account and resources then misused
iii. Private property helps prevent these problems
f. Keeble v. Hickeringill – Plaintiff kept a pond on his property with duck decoys for the purpose of attracting fowl. Defendant went to the pond on two occasions and discharged a firearm repeatedly near the pond to frighten the fowl away. Plaintiff sells and disposes of the fowl for profit, making it his trade, meaning he then has property interest in the ducks despite not having possession of the birds. Court says anyone who hinders, in a malicious or violent way, another in his trade or livelihood is liable to an action or suit brought against him.
i. Ratione soli refers to conventional view that an owner of land has constructive possession of wild animals while on the owner's land. Once, they leave on own accord, no longer constructively possessed.
1. If on the land, can try to claim possessory interest

2. A trespasser who captures a wild animal on the land of another has no right to the animal even if original landowner had no physical possession of animal because of constructive possession.
ii. Malicious interference with trade allows a plaintiff to recover for a defendant’s actions even where the plaintiff cannot establish an ownership right
iii. the court distinguished a competitor’s use of similar practices (a teacher establishing a rival school) from other means of interfering (scaring students away from the school), finding the former not to constitute malicious interference with trade

C. Rules of Capture in Modern Context

a. Popov v. Hayashi – During baseball game, a historic homerun was hit. The ball landed in plaintiff’s glove, but he was then assaulted by the wave of fans and knocked to the ground. It was unclear whether he had gained complete control of the ball. Defendant somehow, in the scuffle, recovered the ball from the crowd. Plaintiff sued claiming conversion and trespass to chattel. Court ruled the ball needed to be sold and proceeds split 50-50. Popov had pre-possessory interest b/c unknown if he could’ve caught ball but interrupted by unlawful acts vs. Hayashi physical control after = equal interests. 
i. instrumentalism = what good your rule can serve
ii. To Claim Conversion: one claiming conversion must have title, possession, or a right to possession.

1. Proving Possession: (1) intent to control and (2) degree of actual control

iii. Gray’s Rule of Possession: whoever has complete control at point when momentum of ball and person ceases has caught ball. If dislodged for any incidental reason, does not have possession. Control after all momentum ceased and after any incidental contact with people or objects

iv. Other argument: possession = need to stop forward momentum whether or not it’s fully controlled; court doesn’t like it b/c the ball is easily possessable/holdable unlike a wild animal 
b. Conversion: wrongful exercise of dominion over the personal property of another

i. Requires: Intentionally done act but not that the defendant knows the property belongs and intends to dispossess true owner (i.e., wrongful purpose not an element)

1.  A fan outside the stadium walking with backpack open and ball flies in. Someone says “that’s mine gimme” and he doesn’t ( wrongful dominion
c. Trespass to chattel: personal property has been damaged or the defendant has interfered with the plaintiff’s use of the property. 

Subsequent Possession: Ownership via Find, Adverse Possession, and Gift

A. Find, Adverse Possession

a. Armory v. Delamirie – Plaintiff finds a jewel and took it into defendant’s shop. Defendant examined the jewel and offered the plaintiff money for it. When plaintiff insisted he did not want the money and that the item be returned, the defendant gave back the socket without the jewel. Plaintiff sued defendant in trover (common law action for money damages resulting from the defendant’s conversion to his own use of a chattel owned or possessed by the plaintiff— in contrast with replevin which is a suit for the return of the goods) Court ruled the plaintiff did have possession of the jewel.

b. Rule: "a finder's right is good as against the whole world but the true owner or prior possessor”
i. Why? Prevents “endless series of unlawful seizures,” avoids unnecessary litigation, and encourages bailments so possessor doesn’t have to defend possession
1. Finder has superior rights over anyone but the true owner
2. Bailment: temporarily possess it without transferring ownership (i.e. dry cleaners)
a. generally, assume possession = ownership
c. Where personal property is found on land owned by someone other than the finder, courts have employed several additional factors to resolve disputes—including premises ownership; whether premises are public or private; whether the item was lost or mislaid; and whether the finder was an employee of the premises owner 
i. Usually, landowner receives chattels found at their private residences
d. Adverse Possession
i. doctrine of adverse possession, developed to encourage productive use of land and to settle competing claims, allows possessors to gain legal title to another’s land by meeting the following requirements:
1. An actual entry giving exclusive possession
2. Open and notorious
a. Constructive notice sufficient: adverse possessors’ actions sufficient to put reasonably attentive landowner on notice
i. Inattentive owners: snooze you lose
b. underground activities insufficiently open and notorious (Marengo)
3. Continuous for the statutory period
a. Doesn’t have to be constant
b. Use as an average true owner would under the circumstances
4. Adverse and under claim of right
a. “claim of title”; “hostile” 
b. Acting like a true owner (3 states of mind)
i. Objective: state of mind is irrelevant
1. Majority
2. Does conduct follow that of true owner?
ii. Subjective/Good Faith: possessor believed he or she had title to the property
1. “I thought I owned this”
iii. Aggressive Trespasser: possessor either knows he does not own the property and intends to dispossess the true owner or intends to take it regardless of someone else’s title
1. “I thought I didn’t own it but I intended to make it mine”
2. Maine Doctrine
e. Blaszkowski v. Schmitt – Plaintiff purchased property which he was told that a wire fence marked the southern border. Defendants purchased the property to the south and took a survey which revealed the border of the property was north of plaintiff’s fence. Plaintiff commenced action to acquire title to the parcel between the deeded property line and the fence. Both previous owners respected the fence line (tacking—what the prior owners did mattered). Court concluded that plaintiff had adversely possessed the contested parcel by fulfilling the requirements for adverse possession for the statutory period (statutory period fulfilled because the court allowed tacking).
i. Objective standard taken here

1. Fence was open/notorious and hostile, land for cattle = occupancy, P let overgrowth act as natural buffer and used it as an owner would, tacking = statute fulfilled
f. Van Valkenburgh v. Lutz – Plaintiffs purchased a lot from the city in 1947 and filed suit to remove defendants who had been occupying the land since 1912. Defendants assert defense of adverse possession which the court rejects. Court, through strange and seemingly arbitrary reasoning, determines the defendants had not improved the premises and had conceded to the plaintiffs that plaintiffs owned the land. D’s only used up some of land and didn’t have the intent to adverse possess b/c in earlier case D acknowledged it wasn’t his land.

i. Majority here tries to follow good faith standard so people don’t take others’ land

1. All evidence supports Lutz though…

g. Color of Title: refers to claim founded on a written instrument (deed/will) or judgement or decree that is for some reason defective and invalid
i. actual possession under color of title to part of a property covered by defective writing is constructive possession of all that the writing describes
1. possession of part = constructive possession of whole area described in color of title
2. Easier to adversely possess under color of title than claim of title
3. Once the statutory requirement has been met, adverse possessor gets the whole property even if they have only occupied a small portion

4. Claim rests on an invalid grant of title or judgment
ii. EXCEPTIONS:

1. Cannot constructively possess property of which another is in actual possession
2. Two contiguous lots cannot be claimed under color of title; only the lot constructively occupied can be claimed. The other owner would also need notice which non-occupation would not provide even if an invalid title deeded to both lots
h. Mannilo v. Gorski – Defendant made additions to their property which included a 15-inch encroachment onto their neighbor’s land. Defendant contends adverse possession of the 15 inches. Court favors objective standard which eliminates requirement that possession needs to be openly hostile. If an encroachment on a small area is not immediately apparent, a court cannot presume that an owner has actual knowledge of it ( sent back to factfinders to see if it was noticeable
i. Rule: A minor encroachment on a common boundary would require actual notice to adversely possess.
i. Howard v. Kunto – Three neighbors had titles for the neighboring property but were living on another parcel. Each was living on land one lot over from the land they were deeded. Two of the neighbors decided to convey property and title to each other and attempted to quiet title as to the third neighbor and defendant. Defendant asserted defense of adverse possession. Court allowed tacking reasoning that the defendant and the individual he purchased land from were in privity to allow for tacking. Court also says that the land was a vacation home so summer occupancy was sufficiently uninterrupted to sustain an adverse possession claim for being continuous.
i. Rule: Tacking allowed when buyer and seller are in privity
1. Privity is established by voluntary transfer of ownership interest
a. privity is to distinguish from a series of trespasses, needs to be a connection between owners
ii. Rule: Uninterrupted possession based on normal usage of the property in question is still continuous

j. Tacking, Disabilities, Government

i. Tacking allows individuals in privity to attach the first individual’s time of occupancy to the second person’s so that the statutory requirement for adverse possession may be met.

ii. Disability is an exception to the adverse possession statute of limitations 

1. If a person at the time the statute begins is not disabled, the statute begins to run from that point. If a disability arises at some point during the statute, no effect.

a. Disability is immaterial unless it existed at time when cause of action accrued.

2. If a person is disabled (minor, unsound mind, imprisoned) at the time the statute begins, the statute runs and then at a specified period (e.g., 5 years) after the disability is removed, a claim can be made.

a. i.e. G is insane in 2000 when H enters, G dies insane in 2002, H can get possession in 2007 (assuming fulfilled statute length)
3. Disabilities cannot be tacked. If A is of unsound mind and C begins adversely possessing the land, A dies conveying the land to B while B is of minority age, the statute runs from the end of A’s life, not when B becomes majority age.

iii. Government cannot be adversely possessed against; the statute of adverse possession doesn’t run against local, state, or federal Gov’ts 

1. States technically own the land in trust for its people

2. Nullum tempus occurrit regi (no time runs against the king)
B. Gift

a. Acquisition by Gift

i. 3 requirements to make gift of property

1. Intent to irrevocably transfer present interest

a. Actor who gives an inter vivos gift cannot conditionally gift the property 

2. Valid Delivery

a. Actual or constructive or symbolic

i. Constructive: key to the house

ii. Symbolic: written instrument declaring a gift of the subject matter
b. If the item can be handed over, constructive or symbolic delivery generally insufficient

3. Acceptance 

b. Types of Gift

i. Intervivos
1. During life and irrevocable

ii. Causa Mortis
1. In contemplation of impending death

2. Revocable (on condition of death, if donor survives, can recover it)

c. Newman v. Bost – Plaintiff alleges that the intestate left all that was in his house to her by giving her the keys to his house and bureau, where valuable papers were kept, and by gesturing towards the bureau, a clock, the hallway, etc. She claimed both causa mortis and intervivos gifts. Court finds that plaintiff does not get all the contents but rather the bureau (though not its contents) and some other items but not the house. Her bedroom contents were given b/c she physically used and had access to them. Physical delivery was possible for the insurance policy b/c an agent was there to hand them but didn’t. The bureau too heavy to move so it was allowed to be constructive. 
i. Constructive delivery of the key was sufficient to claim the bureau. Court clarifies that manual delivery is much more persuasive when possible.
ii. Papers weren’t in a normal place where important documents kept
d. Gruen v. Gruen – Plaintiff claims he is the rightful owner of a painting of which he never had possession of, but he does hold a letter which shows a valid gift of title with a reservation of a life estate for the owner (dad) and he told many friends that his dad gifted it to him. Court says such a gift is valid. The intent was demonstrated by the letter to transfer ownership (which is different from possession). Court says because ownership was transferred with a reservation of a life estate, manual delivery would be unreasonable because it would require delivery to the plaintiff and then that the painting be immediately taken back. The plaintiff had accepted the gift by making it known it was his and retaining the letter. The son was gifted a remainder interest in the painting.

i. Father gifted son not all rights to the painting but only title to it with no rights of possession until his death. Possessory rights not immediately transferred but ownership/title was.
Possibilities and Limitations of Ownership

A. Acquisition by Creation: General IP Principles

a. Resources are nonrivalrous when use of it doesn’t interfere with the use of it by other people

i. Mac n cheese recipe – your use wont interfere with neighbor’s use

b. Resources are nonexcludable when it is difficult to prevent people from using it

i. Singing LANY in the shower – anyone can but buying their limited vinyl is excludable

c. International News Service v. Associated Press – Plaintiff (AP) accuses INS, a competing wire service, of taking the news collected by AP and selling it as its own. Court rules that INS engaged in unfair competition by taking the news from AP. The news itself, as far as the current events, is not subject to property rights. News articles often possess a literary quality and this is the subject of literary property at common law and is the subject of copyright by the term of the act.
i. Property rights are relational; different between news distributors than between private individuals/the public

1. Copyright covers form of expression but not the facts (news)

ii. Instrumentalist aim in decision to protect news industry 

1. Limited to hot news only

d. Cheney Bros. v. Doris Silk – Defendant imitated the designs printed on plaintiff’s silks. Court says no violation. 

i. Rule: In the absence of some recognized right at common law or under the statutes, a man’s property is limited to chattels which embody his invention. Others may imitate these at their pleasure.
e. COPYRIGHT
i. Any OAF can get a copyright
1. Originality; work must be independent creation of author and demonstrates at least some minimal degree of creativity
a. “unique manner of expression” that is original
2. Work of Authorship; literary works, musical works, dramatic works, architectural works, etc.
a. Protects expression not ideas (idea-expression distinction) - doesn’t cover discoveries or concepts etc.
b. Strictly functional works like systems/procedures need patents
3. Fixation; work be fixed in some kind of tangible medium (print, CD, canvas, hard drive)
a. Must be sufficiently permanent or stable
ii. Feist Publications v. Rural Telephone Service – Plaintiff has monopoly over phone service for its area and publishes a telephone directory to be distributed in the area which it serves. Defendant compiles directories for a wider area. Plaintiff denies defendant customer information so that they may maintain a monopoly over the yellow pages (advertisements) in their directory. Defendant copies the information, including some fictitious listings meant to catch copying, and publishes it in their directory. Plaintiff sued for copyright infringement. Court rules against plaintiff stating facts are not copyrightable. Compilations of facts generally are copyrightable. Court requires a minimal degree of creativity/originality to claim copyright. The work done to compile the directory alone does not qualify for protection.
1. Infringement elements: ownership of valid copyright, copying by defendant (constituent parts), and improper appropriation (sufficient similarity)
iii. Authors Guild v. Google – Defendant launched the Google Book Project which involved bilateral agreements between Google and research libraries. The libraries would select books from their collections to submit to Google for the project. Google made a digital scan of each book and indexed them online. Users could go to the Google Books website and search for terms within the books. Users could also pull up a limited viewing of small portions of the books’ text. The libraries could download full copies of the digital images of the books they submitted to Google. Authors Guild (plaintiff) is an association of authors of copyrighted books that sued Google for copyright infringement for the project. Google argued fair use b/c fair-use defense to a copyright-infringement claim applies if a party copies books to a searchable online database but allows users to view only small portions of the books.
iv. Fair Use Factors: (balancing test)
1. Purpose and character of the use

2. The nature of the copyrighted work

3. The substantiality of the portion used in relation to the copyrighted work as a whole (how to analyze unclear- portion of the book used or how much of the work taken makes up the work in question)

4. The effect on the potential market for the value of the copyrighted work

v. Harper and Row Publishers v. Nation Enterprise – Plaintiff publisher had contracted with President Ford to publish his memoir. When the memoirs were near completion, defendant published an article on the memoir with direct quotes of one of the more enticing parts (the heart) and without consent for commercial reasons. Court says the use of the direct quotes was unacceptable because it did not comply with “fair use.”

1. Fair Use is a defense to a claim of copyright infringement

a. “a privilege in others other than the owner of the copyright to use the copyrighted material in a reasonable manner without his consent”
i. Parodies qualify for fair use protection

b. Right of the author to control the first publication of his or her work.
f. PATENT
i. Processes or products that are “novel, useful, and nonobvious”

1. Patent-ability: invention fits in one of general categories of patentable subject matter
a. Process, machine, manufacture, or any composition of matter
2. Novelty: invention has not been preceded in identical form in public prior art
3. Utility: minimal requirement that is easily met as long as invention offers some actual benefit to humans
4. Non-Obviousness: most important requirement - asks whether invention is sufficiently big technical advance over prior art
5. Enablement: patent application describes invention in sufficient detail that "one of ordinary skill in the art" would be able to use invention
ii. Grants monopoly for 20 years

iii. Cannot patent laws of nature, things that exist in nature

iv. A patent is a limited duration property right relating to an invention, granted by the US Patent and Trademark Office in exchange for public disclosure of the invention

v. Diamond v. Chakrabarty – Chakrabarty filed a patent application for a human-made microorganism. A patent examiner rejected the patent b/c it was outside of the scope of patentable subject matter under 35 U.S.C. §101. The Patent Office Board of Appeals affirmed and ruled that living things are not patentable subject matter. The Court of Customs and Patent Appeals reversed. Diamond argued that, by enacting the Plant Variety Patent Act, Congress implicitly understood that living things were not within the scope of 35 U.S.C. §101. Diamond also argued that the Court should show restraint in expanding 35 U.S.C. §101 under Parker v. Flook, 437 U.S. 584 (1978), which urged Courts to show caution before expanding protection under 35 U.S.C. §101 into new, unforeseen areas. Court a ruled live, human-made microorganism is patentable subject matter.

1. Rule: Court will follow the dictionary definition unless other terms are specified. Manufacture = production of articles for use from raw or prepared materials by giving to these materials new forms, qualities, properties or combinations, either by machinery or hand-labor. Composition of matter = all compositions of 2 or more substances and all composite articles whether they are results of chemical union, or mechanical mixture, or whether they are gases, fluids, powders, or solids.
a. Pushing boundaries of scope
g. Trademark
i. “A trademark is a word, phrase, symbol or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from those of others.”
ii. Protected against use that could cause confusion – benefitting both public and the mark holder

iii. Lasts until abandoned or becomes “generic”

1. E.g. Kleenex
B. Property om One’s Person and Persona 
a. Moore v. Regents of UC – Plaintiff sought treatment for a rare form of leukemia. Defendants removed spleen and found plaintiff’s cells to be unique and of great scientific and commercial value. Plaintiff consented to years of follow up tests and procedures which he believed to be important to his treatment. During this time, plaintiff was unaware of the value of his cells. Plaintiff became aware that his cells were being used and had great scientific and commercial value. Plaintiff sued for a variety of causes of action. Court says that plaintiff had no right to the cells. Court does not want to put a value on human organs. Shouldn’t commodify human parts. 
i. Rule: (1) A physician has a fiduciary duty to disclose all material personal interests that may influence her professional judgment before securing a patient’s informed consent to medical treatment. (2) Once cells leave a patient’s body, they are no longer that patient’s property. (CA statute)
1. Instrumentalist approach to encourage researchers
ii. Court wanted to protect research, there was a moral issue as to whether you can possessory interest in removed body parts, could get damages from breach of fiduciary duty
1. Moore also didn’t have original intent to regain his cells
b. In re Estate of Kievernagel – Joseph and Iris Kievernagel were married and froze Joseph’s sperm for purposes of in vitro fertilization. Joseph did not want to have a child but agreed to have his sperm frozen. Pursuant to a contract with the fertility center, the frozen sperm was Joseph’s sole, separate property. The agreement stated that Joseph’s frozen sperm was to be discarded upon his death. Joseph died, and Iris (plaintiff) filed a petition, seeking ownership of Joseph’s frozen sperm. Joseph’s parents (defendants) opposed the petition. Court ruled the disposition of human reproductive material upon the donor’s death is determined according to the donor’s intent.
i. Person against procreation usually wins unless opposing party cant conceive another way (woman went through chemo and needs her frozen embryos)
c. Right of Publicity 

i. The right of publicity forbids unauthorized commercial use of one’s name, likeness, and other aspects of one’s identity
1. In about ½ of states
ii. Alienable and inheritable

iii. Generally forbids unauthorized commercial use of one’s name or likeness

iv. Grounded in privacy

v. White v. Samsung Electronics – Plaintiff was the hostess of “Wheel of Fortune.” Defendant aired an advertisement which depicted a robot displaying similar features to plaintiff in the same role as plaintiff. Court states the advertisement violated plaintiff’s right of publicity under the common law right of publicity. It expanded the second element in saying identity, likeness, and name are just examples. Dissent said its too broad.
1. California statute stated “any person who knowingly uses another’s name, voice, signature, photograph, or likeness, in any manner, for purposes of advertising or selling, without such person’s prior consent shall be liable for any damages.”
a. Likeness is visual image

b. Courts (Bette Midler) look to surrounding circumstances

2. Common Law Elements: Eastwood
a. The defendant’s use of plaintiff’s identity

b. The appropriation of plaintiff’s name or likeness to defendant’s advantage, commercially or otherwise

c. Lack of consent, and

d. Resulting injury

3. Lanham Act – question re-creating confusion regarding plaintiff’s endorsement

C. Right to Exclude

a. Jacque v. Steenberg Homes – Defendant was delivering a mobile home to a property near the plaintiff’s property. Plaintiffs refused allowing defendant to cross their property for delivery, but defendants crossed regardless. Court allowed plaintiffs to recover despite no actual harm because the right to exclude others from land is a core right in property.

i. The individual has a strong interest in excluding trespassers from his or her land and the government must provide sufficient means for individuals to protect their property.
1. intentional trespass - jury can give punitive damages even when no actual damages - special rule for this circumstance
a. harm is not to the land but to the right to exclude
2. Public policy: society has interest in punishing trespassing and protecting private landowners so they don’t rely on self-help remedies b/c a lack of trust in the system
ii. "private landowners right to exclude others from his or her land is one of the most essential sticks in the bundle of rights that are commonly characterized as property”
b. State v. Shack – Defendants entered private land to aid migrant farmworkers employed and housed there. Landowner demanded they leave and after refusing, they were convicted of criminal trespass. Court ruled that under state law, ownership of real property does not include the right to bar access to governmental services available to migrant workers. Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.

i. Rule: Right to exclude is central to property rights, but not unlimited. Owner will not be allowed to exclude people from property if it will interfere with the rights of others invited onto the land.

1. Right to exclude not absolute ( wellbeing of others is paramount 

a. Property rights serve human values

c. Liability for Intentional Intrusions on Land – Trespass 
i. One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally:

1. Enters land in the possession of the other, or causes a thing or third person to do so, or
a. momentary entry is sufficient
2. Remains on the land, or
3. Fails to remove from the land a thing which he is under a duty to remove

ii. Liability attaches whether or not the actor causes harm to the land itself, a person, or anything on the land.  
iii. Intrusion: denotes the fact that the possessor’s interest in the exclusive possession of his land has been invaded by the presence of a person or thing upon it without the possessor’s consent

iv. Causing Entry of a Thing: the actor, without himself entering the land, may invade another's interest in its exclusive possession by throwing, propelling, or placing a thing either on or beneath the surface of the land or in the air space above it.
v. Personal Entry by the Actor: a trespass by way of an entry by the actor in person may be a mere momentary invasion, as where one walks across another's field or flies in an airplane over another's house close to the roof, or it may be an invasion which continues for a more or less protracted period, as where a camper pitches his tent on another's meadow, or where one occupies a building which is on another's land.
vi. Intended Intrusions Causing No Harm

1. One who intentionally enters land in the possession of another is subject to liability to the possessor for a trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or a person in whose security the possessor has a legally protected interest

vii. State of Mind

1. It is not necessary that the foreign matter should be thrown directly and immediately upon the other's land. It is enough that an act is done with knowledge that it will to a substantial certainty result in the entry of the foreign matter.
a. Mistake is still trespass

b. one who so piles sand close to his boundary that by force of gravity alone it slides down onto his neighbor's land becomes a trespasser on the other's land
The System of Estates

Leaseholds: The Law of Landlord-Tenant (Non-freeholds estates re- tenants)
A. Delivery, Sublease/Assignment 

a. Leasehold Estates
i. Non-freehold estates

ii. When any leasehold estate is created, a future interest – in the landlord or in a third party – necessarily arises

1. If the landlord has retained the right to possession at the end of the leasehold, the future interest is a reversion

2. If the provision is made for some third party to take possession, ordinarily the future interest will be a remainder

b. Lease Types

i. Term of Years

1. Concludes at end of term. New lease needed to renew

a. Period can be for any amount of time

2. An estate that lasts for some fixed period of time or for a period computable by a formula that results in fixing calendar dates for beginning and ending, once the term is created or becomes possessory
a. must be a fixed period but it can be terminable earlier due to some event or condition
3. Because the term is set at the outset, no notice of termination is necessary to bring the estate to an end
ii. Periodic Tenancy

1. Automatically renews unless one party gives notice

a. Note time requirements for notice

2. Lease for a period of time of some fixed duration that continues for succeeding periods until either the landlord or the tenant gives notice of termination
a. CL is 6 months’ notice for year-to-year tenancy
b. Any periodic tenancy less than a year ( notice of termination must be given equal to the length of the period but not exceeding 6 months
i. Notice terminates tenancy on final day of period
ii. Most states shorten notice time; month-to-month is a 30-day notice
3. Death of landlord has no effect of term of years nor periodic tenancy 
iii. Tenancy at Will
1. A tenancy of no fixed period that endures so long as both landlord and tenant desire
a. Ends when one of parties terminate or one dies
2. If the lease provides that it can be terminated by one party, it is necessarily at the will of the other as well if a tenancy at will has been created

3. Disfavored

iv. Tenancy at Sufferance 

1. Holdovers: those who don’t leave at the end of the lease

2. Landlord has 2 options:

a. Eviction (plus damages)

b. Creation of new tenancy

i. New tenancy is subject to the same conditions as the previous one

3. By operation of law, if landlord does not evict, tenancy-at-sufferance created.

4. Jurisdiction controls what type of tenancy is then created 

v. Creation of Leases 

1. Landlord almost always owner in fee simple absolute

a. LL then grants tenant a present right of exclusive possession
b. If period >1 year, Statute of Frauds applies (lease in writing) 

2. Leases move toward contract law with assumption of “equal bargaining power”

a. Form Contracts ( Belief in market efficiency

i. Fair b/c the market drives competing landlords to have terms reasonable if not favorable to buyers and therefore protects them unlike monopolies
b. Statutes begin to give tenants more protection

3. Lease both a conveyance and a contract

a. transfers possessory interest in land (conveyance that creates property rights)
b. usually contains a number of promises (covenants = promises under seal) – i.e. LL promises to pay for water
c. Delivery
i. Hannan v. Dusch – Defendant had leased land to plaintiff and when plaintiff arrived to take possession of the land found it occupied by tenants who the defendant had failed to take legal action against to oust.

1. Rule: English v. American Rules

a. English Rule: a lease contains an implied covenant requiring the lessor to put the lessee in possession. Landlord required to put tenant in legal and actual possession.

b. American Rule: recognizes the lessee’s legal right to possession but implied no such duty to protect the lessor as against wrongdoers. Landlord required only to put tenant in legal possession.

i. An implied covenant to deliver actual possession of a premises does not exist in real estate leases in US
ii. Tenant’s remedies are against the trespasser directly not LL
c. Jurisdictions divided on it
d. Sublease/Assignment
i. Ernst v. Conditt – Plaintiffs leased land to a third party. Third party improved the land and then sublet, with the plaintiffs’ approval, the land to the defendant. The sublease also had a provision allowing for recovery from the third party if defendant defaulted. Defendant stopped paying rent and claimed he was not directly liable to the Ernsts for rent. Defendant argued he was not in privity with plaintiffs so they could not recover against him. Court determines the sublease was an assignment of the lease (and not actually a sublease) so that plaintiffs were in privity with both third party and defendant. 

1. Sublease: tenant transfers anything less than entire interest, and retains a reversion in the event of default (i.e. becomes LL)

2. Assignment: tenant transfers entire interest 
ii. Privity
1. Contract: Relationship b/t contracting parties
2. Estate: relationship of parties to a conveyance of an estate in land
a. When someone steps into prior possessor/owner’s estate, new possessor/owner assumes covenants that “run with the land.”
B. Landlords Rights and Remedies
a. Default/ LL Self-Help
i. Berg v. Wiley – Defendant landlord argued that plaintiff tenant had violated conditions of the lease. Defendant changed the locks of the leased premises for perceived violations and prevented plaintiff from reentry despite the fact that the lease was not expired. Court abandons CL self-help in favor of lessor using judicial assistance. 
1. Rule: when a lessor feels that the tenant in possession is violating the terms of the lease, the lessor must exercise judicial remedies to retake the property
2. Common Law Self-Help Eviction: Landlord can use self-help to retake premises from tenant in possession w/out liability for wrongful eviction if:
a. Landlord is legally entitled to possession and
b. Landlord’s means of reentry are peaceable
3. Jurisdictional split over common law and modern trend (summary adjudications) 
a. Most states don’t allow self-help for residential leases
ii. Summary Adjudication
1. CL self-help discarded ( ejectment 
2. Summary proceedings help to prevent LL from abusing evictions
a. Proceedings provided by legislatures; supposed to be quick
b. LL advocates say judges drag out judgement times to favor tenants
c. tenant advocates say cant effectively rep themselves and have insufficient resources to retain lawyers 
iii. LL Remedies
1. Usually, landlords want more than simply terminating the lease and evicting the defaulting tenant
a. back rent, loss of rent waiting for new reletting, potential damages
b. Abandonment
i. Sommer v. Kridel – Defendant had entered into a lease with plaintiff for an apartment. Defendant ran into difficulty and sent plaintiff a letter prior to taking possession that he would be unable to take possession and that he intended to surrender the lease. Plaintiff did not respond to letter, made no efforts to re-let the apartment, and denied showing the apartment to other prospective tenants. Court says landlord has a duty to mitigate damages when he seeks to recover rents due from a defaulting tenant.
1. Rule: Landlord must take reasonable effort to mitigate damages
a. Evidence of good faith efforts:

i. Advertising

ii. Accepting reasonable tenants

iii. Must show apartment to prospective tenants

iv. Must treat abandoned unit like other vacancies

b. Take on contract law with covenant of good faith and fair dealing

ii. Does LL have duty to mitigate damages w/ reasonable efforts to re-let apt wrongfully vacated by tenant? Yes (But split jurisdictions)

1. Surrender: tenant’s offer to end lease

a. If accepted by LL, lease terminated

b. Explicit: Sommers (gave notice)

c. Implicit: Tenant abandons or never takes possession

2. If jurisdiction has no duty to mitigate, LL’s options:

a. Terminate lease (surrender)

i. Sometimes hard to know if tenant actually surrendered

b. Relet to mitigate damages

c. Let apartment sit

i. Dangerous b/c vandalism; hard to recover rent even if have legal right

iii. CL = you can mitigate but you don’t have to
1. Majority is now the mitigation rule

a. Saves time and money on both sides; follows equity and fairness

C. Tenant’s Rights and Remedies

a. Quiet Enjoyment and Constructive Eviction
i. Village Commons LLC v. Marion County Prosecutor’s Office – Defendant tenant on several occasions notified plaintiff landlord of water leaks and other premises condition issues. Plaintiff landlord failed to repair the leaks and on one occasion told defendants to cease using a room which was part of the leased premises due to further water damage and mold. Court says defendant had been actually and constructively evicted.
1. Covenant of Quiet Enjoyment: In every lease there is an implied covenant that the tenant shall have the right of possession, occupancy, and beneficial use of every portion of the leased premises
a. A tenant can stay in possession an
2. Rule: Constructive Eviction: The tenant was deprived of the use of the property by acts or omissions by the landlord. Tenant must then leave the property at a reasonable time after the event to make this argument.
ii. Evictions

1. Constructive: Any act or omission of the landlord of anyone who acts under authority or legal right from the landlord, or of someone having superior title to that of the landlord, which renders the premises substantially unsuitable for the purpose for which they were leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes a constructive eviction of the tenant 

a. if a condition of leased premises amounts to a breach of covenant of quiet enjoyment and it is so substantial as to justify the tenant absenting the premises and if the tenant thereafter leaves within reasonable time then it is as though tenant was evicted
b. Actually have to leave the premises to claim constructive eviction

c. if LL evicts from a part of land rather than whole, tenant is relieved of ALL liabilty for rent notwithstanding continued occupation of the balance
2. Actual eviction: T is physically removed or kept out by LL
3. CL evolved to hold LL liable if LL positively interfered with T’s access or substantially deprived T of something essential and included within the terms of the lease, and now LL must disclose latent defects, make promised repairs, and abate nuisances in common areas.

b. Illegal Lease

i. Rule: Lease is an illegal contract if it is made in violation of statutory prohibitions
1. Unsafe and unsanitary conditions can be a defense to a suit for eviction for nonpayment by a tenant BUT

a. A code violation must exist at the time the lease was entered into

b. The code must make the lease unenforceable

c. Becomes a tenancy at sufferance 

c. Implied Warranty of Habitability

i. Hilder v. St. Peter – Plaintiff moved into apartment owned by defendant landlord. Plaintiff was not given keys to the front door, a window was broken, the toilet would not flush, the smell of sewage permeated from a broken line in the basement, her heat was improperly connected to her breaker, and other problems like falling ceiling. Defendant failed to fix any of these problems, but plaintiff continued to live in the apartment. Court states that the conditions violated the implied warranty of habitability.

1. Warranty cannot be waived; Tenant can stay and claim damages but can also leave
a. Even if T knew of conditions, warranty still there

2. Rule: Implied Warranty of Habitability: A condition which is implied and cannot be waived and requires that the property be habitable and that a tenant give notice to the landlord and reasonable time to correct problems

a. How to determine whether the warranty is breached?
i. Must be safe, clean, and fit for human habitation

1. Covers latent and patent defects in essential facilities

b. Remedies include:

i. Tenant may repair damages and deduct costs from rent

ii. Move out and terminate lease

iii. Stay and abate rent

iv. Withhold rent until repairs are made

v. Punitive damages

ii. Difference w/ Constructive Eviction

1. Tenant can stay and get damages here

2. Constructive Eviction focuses on rent, here you can get damages (punitive, for discomfort, etc.)

3. For both, T still needs to give LL notice and a chance to fix the problems

a. For reasonable time: LL needs to fix within reasonable time and T must move out in reasonable time from then – not clear on actual length

4. Even for partial actual eviction, T is then relieved completely of duty to pay rent for the whole

5. Constructive Eviction can only be used as a defense for T in suit for back rent whereas breach of warranty can also be a defense for T but also a cause of action to sue LL for poor conditions and get damages/not pay rent

d. Retaliatory Eviction
i. A fairly common approach to prevent retaliatory evictions is to create a rebuttable presumption of a retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period (commonly between 90-180 days) after a good-faith complaint or other action by a tenant based on the condition of the premises.
D. Selection of Tenants – Unlawful Discrimination

a. Fair Housing Act
i. Statute which applies to rentals and sales of housing 

1. Can’t discriminate against because of race, color, sex, religion, familial status, or national origin
ii. Sex discrimination was added to FHA in 1974, amendments in 1988 added prohibitions regarding familial status and handicapped persons
b. 1866 Civil Rights Act
i. All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.

ii. Not limited to dwellings like FHA and no limitation on discriminatory advertisements 

1. No exemptions like FHA but also only focuses on race

c. Fair Housing Council v. Roommate.com – Website created to match roommates. Included a questionnaire which asked sex preferences among other things. The issue was raised whether the FHA prohibits such questionnaires in the sharing of living quarters. Court determined that the term “dwelling” used in the Act could be interpreted to either include or exclude shared living units, but the correct interpretation of the statute is that the FHA excludes shared living units. Congress intended to address discriminatory practices by landlords, and not arrangements between people who share a living space. Points to the fact that the act was passed in the 1960s and asks whether Congress would have forced women to live with men as roommates. Concludes FHA does not apply to shared living and the FHA should stop at the front door. Adds the Constitution provides the right to intimate association—and the right not to associate—as a fundamental liberty. Roommates are an intimate relation.
d. Texas Department of Housing v. Inclusive Communities Project – Federal government provided low-income housing credits to be distributed by designated state agencies to developers. A Texas agency tasked with distributing the credits used a formula to determine how to distribute the credits. A group discovered that most of the housing developments the credits were given were in predominantly minority communities. The issue was whether the FHA allowed claims of disparate impact and disparate treatment claims. Court says yes: statutory structure and the phrase “otherwise make unavailable” focus on the consequence of an action rather than on the intent of the actor, thereby satisfying the first criterion. Also, interpreting the Act to encompass disparate-impact claims is consistent with the Act’s primary purpose of eliminating discriminatory practices. Court says it does not matter whether the distribution of credits meant to impact minorities, but rather whether it did impact minorities. Plaintiff must prove the impact (need more than statistics, needs a link to specific action or policy by defendant) and defendant must show a reason why the policy could only be advanced in that way

i. Established precedent regarding similar antidiscrimination statutes makes clear that a disparate-impact claim may be brought if:
1. The language of the statute refers to the consequences of an action and not merely the intent of the actor, and
2. Interpreting the statute to encompass a disparate-impact claim is consistent with the statute’s purpose. 
ii. The Fair Housing Act prohibits entities from making housing decisions that have a disparate impact on a protected class, even if this impact is not intended by the entities making the decisions
Current Possessory Estates (Freehold) and Introduction to Future Interests

A. Fee Simple, Life Estate 

a. Estate: an interest in land which is or may become possessory and is measured by some period of time (even if indefinitely). There are a limited number of estate types. The estates system concerns how the state regulates landowners’ instruments purporting to divide specific property entitlements in the same parcel among different parties
i. The estate system is designed to make clear who is transferring what to whom—not just what physical parcel. But also what sort of ownership, measured in terms of the duration of the transferee’s interest.
b. Interests

i. Possessory Interest: any entitlement that gives on the right to the land at a given moment. The holder has the right to possess the land now. 

ii. Future Interests: will or might give you the right to land at some future date

1. Although doesn’t entitle owner to present possession, it is a presently existing interest that may become possessory in the future
iii. Concurrent Interest: multiple parties have simultaneous rights to possession

c. Basic Terminology

i. By will: done by Testator or Testatrix
1. They devise real property or bequeath personal property

ii. No will: someone dies intestate
iii. Heirs: Those entitled to receive under state’s intestacy statute; without heirs,  intestate’s property will escheat to the state
1. Note: there are no heirs to the living as these are determined at the time of death. Although used colloquially to include devisees who receive by will, in legal terms heirs refers to those who take under the state’s intestacy statute

iv. Per stirpes: distribution by branch

1. Equally per stirpes - one third of estate goes to each branch (3 kids)
a. If one kid already dead and he has 2 kids, that 1/3 will be divided amongst the 2 grandkids 
v. Per capita: by head

1. Divide estate equally among kids and grandkids per capita

a. 2 surviving kids and 2 grandkids ( estate split four ways

vi. Trust – established by a settlor, who creates a trust that is run by a trustee for the good of a beneficiary

1. Other options to substitute a will: life insurance (paid to beneficiaries), joint checking accounts, pensions

a. Useful b/c avoids probate, thus saves time, transaction costs, and taxes. Change occurs automatically at death.

d. Fee Simple

i. Also fee simple absolute

1. Fee = interest in land; simple = unlimited duration; absolute = no future interests

ii. Strong bias in the law toward conveying maximum amount

1. How? “To X and her heirs”, “To X”, “To X in fee simple”

e. Life Estate

i. “To X for life”; pur autre vie
ii. What is left after the life of X is either reversion or a remainder

1. Reversion: back to the original grantor

2. Remainder: to a 3rd person. Future interest created in a grantee (someone other than the original grantor) that is capable of becoming possessory at the natural termination of a prior possessory estate created in the same conveyance.

iii. 2 Types of Remainders

1. Contingent Remainder (grandkids in White)

a. Subject to a condition precedent OR

i. “To A for life, then to B if B finishes med school” 

b. In an unascertained person

i. To A for life, then to B’s first born child” (B has no children at the time of conveyance)

2. Vested Remainder

a. An indefeasibly vested remainder is not subject to change. No question that the person designated to get the remainder will get it (or his heirs)

i. “To A for life then to B” (even if B dies before A, B’s estate gets it)

b. Vested Remainder Subject to Open

i. If the remainder may be divided among persons who will be born in the future and there is at least one vested interest at the time of conveyance, it is vested remainder subject to open

1. “To A for life, then to A’s children (A has one kid at time of conveyance, C) (If no children have been born, its contingent) 

c. Vested Remainder Subject to Divestment

i. Subject to the happening of a condition subsequent

1. To A for life then to B, but if B doesn’t reach the age of 21, to C

ii. If the condition subsequent occurs, the vested remainder could fail; if the vested remainder becomes possessory as a fee simple estate before the condition subsequent occurs, the fee simple will terminate if the condition occurs.

1. In both cases, a shifting executory interest will either vest in interest or possession

d. Executory Interests

i. Future interest in transferee that must, to become possessory, divest or cut short some other interest in a:

ii. Transferee/ grantee (shifting executory interest)

iii. Transferor/grantor (springing executory interest)

f. White v. Brown – A will, without a lawyer, stated that White was “to have my home to live in and not to be sold… My house is not to be sold.” Brown contested as to whether it was a fee simple absolute or a life estate. Court said when the terms of a will are ambiguous, there is a strong presumption that a fee simple absolute was intended. Court strikes language about not selling as disfavored restraint on alienation. Court states order of importance:
i. Intent is the most important in determining what a will says

ii. If in doubt, construe in favor of largest estate possible (construing this way allows for clear, easy division of land deterring the holding of land by the wealthy and powerful)

iii. No partial intestacy (if the will describes what the estate is, but the rest has to be filled in by the intestacy laws, construe as fee simple absolute).

g. Objections to Restraints on Alienation

i. Restraints make property unmarketable. Land may be made unavailable for its highest/best use
ii. Restraints perpetuate the concentration of wealth by making it impossible for the owner to sell property and consume the proceeds of sale. Restrained owner cant dissipate the capital and fall out of the ranks of the rich
iii. Restraints discourage improvements on land. Owners unlikely to put money into improvements that he cant sell. Lenders wont lend money since they cant sell if a default happens
iv. Restraints prevent owners creditors from reaching the property
1. Disabling Restraint: withholds from the grantee the power of transferring his interest (White v Brown)
2. Forfeiture Restraint: provides that if the grantee attempts to transfer his interest, it is forfeited to another person
3. Promissory Restraint: provides that the grantee promises not to transfer his interest. If valid, is enforceable by the contract remedies of damages or an injunction.
v. An absolute restraint on a fee simple is void
h. Waste

i. Baker v. Weedon – John Weedon married Plaintiff as second wife. His will provided that all of his property was to go to Plaintiff “during her natural life” and then to her children after her death. If she were to die without children, then the property would go to “my grandchildren” in equal shares (i.e. the children of the children from his first marriage). He purposely excluded his children and Plaintiff had no kids. Plaintiff got old/sick and wanted to sell land but grandkids, with future interest, wanted to stop it. 
1. In determining whether to conduct a judicial sale of property, equity courts can consider whether a sale is necessary for the best interest of all the parties. 
a. An analysis of the property’s deterioration and waste is not the exclusive test for determining whether a sale of land affected by future interest is proper and courts can also consider whether a sale is necessary for the best interest of all the parties, including the life tenant and the contingent remaindermen.
ii. Whenever there is a future interest, remainder or reversion, there comes the problem of waste which may be considered a change in property. 

1. Rule: Waste is an abuse or destructive use of property by one in rightful possession, but alteration to property increasing the value is not waste.

2. Affirmative waste: acting to ruin property (mining)
3. Permissive Waste: negligence

4. Ameliorate Waste: if changes property that increases the value but isn’t keeping it in the same form
a. CL would be waste but modern law allows changes that increase value depending on jurisdiction
B. Rights to Transfer; Restraints on Alienation, Abandonment 
a. Abandonment
i. Pocono Springs Civic Association v. MacKenzie – Defendants took many steps in attempt to sell, gift or abandon their property. Court determines that, despite all the steps, they had not abandoned their property. The owners owned the land in fee simple with a perfect title. The state ruled that property held in fee simple with perfect title cannot be abandoned.

1. Rule: Abandoned property is that which an owner has voluntarily relinquished all right, title, claim and possession with the intent of terminating his ownership, but without vesting it in any other person and with the intention of not reclaiming further possession or resuming ownership, possession or enjoyment.
b. Restraint on Alienation
i. Davis v. Davis – Dorothy Davis (D) transferred a remainder interest in her beach house property to her three children, Kaye, Melvin, and Rex (plaintiffs), reserving a life estate for herself. The deed stated that use of the property was personal to Mrs. Davis, effectively stating that she could not rent the property to vacationers during her life estate. After the conveyance, Mrs. Davis signed a contract, planning to continue renting the property. Plaintiffs sued, seeking to enjoin her from renting the property. Court ruled by preventing defendant, the life tenant, from transferring or even allowing others to use the property, the deed creates an unlimited restraint on alienation of the property. 
1. An unlimited restraint on alienation of property is per se invalid
a. It applies regardless of whether the burdened party agreed to or created the restraint.
b. Some restraints are allowed if reasonable
c. Rights to Transfer
i. Impression Products v. Lexmark – Lexmark sold two types of toner cartridges for use in Lexmark’s printers: regular and Return-Program. Customers could get cartridges at discount w/ program but had to return after each use. IP acquired and refilled used Return-Program cartridges, then resold the used cartridges to users of Lexmark printers. Lexmark sued Impression for patent infringement, arguing that Lexmark sold the cartridges with a clear restriction on their reuse. Impression argued that b/c of the patent-exhaustion doctrine, Lexmark’s single-use restriction on its cartridges was invalid. Court ruled under the patent-exhaustion doctrine, a patent holder cannot place a post-sale reuse or resale restriction on an authorized sale of the patented item.
1. Davis said certain restraints are ok if they are reasonable. The White v Brown case showed a restraint on alienation that has a limited duration is more likely to be reasonable. Cartridges don’t have a long shelf life.
2. Limiting rights to alienation would clog commercialism
a. Scope of patent is limited for patentee in control over the product they are creating once sold
i. don’t lose right to invention but cant exclude people from reselling the product themselves
b. Rights have parameters, patent holders get something but not everything 
C. Defeasible Estates
a. Duration – may terminate by happening of an event (other than death of owner)
i. Any estate may be made defeasible: it will terminate, prior to its natural end point, upon the occurrence of some specified future event
b. Two key distinctions:

i. Whether estate terminates automatically or requires affirmative act

ii. Who takes if estate gets cut short

c. Fee Simple Determinable
i. Once a specified condition occurs, the fee simple ends automatically; by action of law, the grantor regains the fee as soon as the condition occurs

1. can be used to control future land usage. It is a blunt instrument because the possessor loses rights if the condition is violated
ii. From O “to A so long as liquor is never served on the premises”
1. Durational words: “so long as”, “while used as”, “until”, “during the time that”
iii. Automatically transfers
1. legal entitlement switches as soon as condition broke; no affirmative action needed
iv. Transferor has a possibility of reverter
1. Transferor or his heirs are called a possibility of reverter
a. Can be expressly retained or arise by operation of law (if less than entire interest is transferred) 
d. Fee Simple Subject to Condition Subsequent (FSSCS)
i. Fee simple doesn’t automatically terminate but may be cut short or divested at the transferor's election when a stated condition happens
1. “X to Y, but if used for non-residential purposes, X shall have right to reentry”
2. Language: “but if,” “provided however that when the premises…,” “on condition that the premises…”
3. language providing that fee simple may be divested by transferor if a specified event happens
ii. Future interest retained by transferor to divest a fee simple subject to condition subsequent is called right of entry (power of termination)
1. Right of entry may be expressly retained or it may be implied if words of instrument are reasonably susceptible to the interpretation that this type of forfeiture estate was contemplated by the parties
iii. Transferor needs to act unlike FSD
e. Fee Simple Subject to an Executory Limitation
i. Estate created when a grantor transfers a fee simple subject to condition subsequent, and in the same instrument creates future interest in a third party rather than in himself. When condition is violated, it automatically transfers to the person with the executory interest
1. Future interest in third party = executory interest 
ii. if condition is breached the FSSCS is forfeited only if right to entry is exercised but executory one is forfeited immediately regardless of any action on part of holder of executory interest; functionally like FSD worded like FSSCS
1. Distinction of wording is in the future interest following it
f. Mahrenholz v. County Board of School Trustees – Hutton’s conveyed land for grounds for a school to Defendants with a deed that said “this land to be used for school purpose only; otherwise to revert to the Grantors herein.” Huttons died intestate and left their son as only legal heir. Before their deaths, Huttons purported to convey the reversionary interest in the school land to the Jacqmains. Jacqmains purported to convey their interest in the Hutton School land to the plaintiffs. Hutton’s son purported to convey to the Mahrenholzes his interest in the Hutton School land. The court held that the deed showed that the Huttons intended that by the phrase “for school purposes only” was not a full grant subject to a condition, but rather a limited grant. This limited grant created a fee simple determinable, so the grant automatically terminated when the land was no longer used for school purposes. Remanded to see if if district’s use of land still worked for school purposes. 
i. Deed language granting land for an ambiguous purpose and otherwise reverting the land to the grantor creates a fee simple determinable followed by a possibility of reverter
ii. Under CL, future interest created by possibility of reverter and right of reentry under condition broken ( not alienable during life nor by will, only be transferred to heirs via intestacy process (present interest can be transferred) 

1. rule about transferability of future interest of these has been changed in a number of states in varying ways
iii. Rule: Reversionary interests cannot be conveyed; they are only inheritable.

Concurrent Ownership of Estates
A. Possessory Estates: Co-Ownership

a. Tenants in Common

i. Separate but undivided interests in the whole

1. Shares need not be of equal size

ii. Separate interests can be conveyed at any time

iii. No right of survivorship

1. Each interest is descendible and may be conveyed by deed or will

iv. Can be reached by creditors before or after death

b. Joint Tenants

i. Four unities required to create:

1. Time – take at same time

2. Title – take by same document or by same adverse possession

3. Interest – equal, undivided shares of the same duration and identical interests

4. Possession – same right to possession of the whole

ii. Conveyance destroys

1. Lease wont break it

2. Mortgage will depending on jurisdiction (Sprague)
3. Don’t need to give notice

4. Can self-convey (Riddle)

iii. Right of survivorship

1. Avoids probate period

iv. Not reachable by creditors after death; interest ends with death
v. Once severed ( tenancy in common

c. Tenancy by the Entirety 

i. Only in common law jurisdictions, not community property

ii. Like joint tenancy but adds fifth unity: marriage 
iii. Recognized by about half of states
iv. Right of survivorship
v. Cannot be severed by transfer of interest (need both people to transfer)
vi. Husband and wife are considered to hold as one person at common law; both are seised of the entirety

d. If there’s an ambiguity to type of tenancy, TIC is default

e. Avoiding Probate

i. JT avoids probate b/c no interest passes on death

1. The decedent’s interest vanishes so the survivor’s ownership of the whole continues without decedent’s participation.

2. A joint tenant cannot pass her interest in a joint tenancy by will because at death, there is no interest to be passed
f. Unequal Shares

i. The equality in shares necessary for joint tenancy is often overlooked, one can own more than other
1. if A and B take title a joint tenants and A furnishes 1/3 purchase price and B 2/3, and parties intend proceeds of sale to be divided 1/3 and 2/3 if sold during joint lives = joint tenancy created
2. but both still have undivided interest in the whole
g. Riddle v. Harmon – The Riddles purchased a parcel of real estate and took title as joint tenants. Mrs. Riddle, several months before her death, retained an attorney to terminate the joint tenancy so that she could dispose of her interest by will. The attorney prepared a grant deed whereby Mrs. Riddle granted to herself an undivided one-half interest in the property. Court says that there is no longer a need for a strawman to sever a joint tenancy. A universal right of each joint tenant is the power to effect a severance and destroy the right of survivorship by conveyance of his/her joint tenancy interest to another “person”

i. Rule: One joint tenant may unilaterally sever the joint tenancy by conveying her interest in the property, with or without the knowledge of the other tenant(s), without the use of an intermediary device.

h. Harms v. Sprague – Plaintiff William and his brother John took title to real estate as joint tenants. John took out a mortgage on his undivided one-half interest in the joint tenancy. The question arose whether the mortgage severed the joint tenancy. Court says a lien placed on one joint tenant’s interest in jointly held property does not destroy a joint tenancy and mortgage then disappears/doesn’t roll over after death onto surviving tenant.
i. Rule:  A joint tenancy is not severed when one joint tenant executes a mortgage on his interest in the property since the unity of title is still persevered. The right of survivorship prevails. 

i. Mortgage theories

i. Lien Theory: the mortgage is simply a lien and does not sever a joint tenancy.

1. More like security interest concept, its ability to collect against collateral against the house; doesn’t sever JT b/c house is just collateral

ii. Title Theory: a mortgage severs the unity of title in JT because it gives title to the mortgager

1. While property under mortgage, creditor is the owner and until its paid off, technically owner and holds title

j. Accounting for Benefits & Recovering Costs
i. Concurrently owned property can yield a variety of benefits to the cotenants

ii. Rents and Profits:

1. A cotenant who collects from third parties rents and other payments arising from the co-owned land must account to cotenants for the amounts received, net expenses

iii. Taxes, Mortgage Payments, and Other Carrying Charges (payments which are required or the property will be lost)

1. A cotenant paying more than his share of taxes, mortgage payments, and other necessary carrying charges generally has a right to contribution from the other cotenants, at least up to the amount of the value of their share in the property.

2. A right to contribution/credit in accounting or partition action

a. Credit in accounting: legal method of recovering for costs

3. But, if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds costs

iv. Repairs

1. As to necessary repairs, some jurisdictions provide for contribution if the repairing cotenant gives notice to the other cotenants; most, however, recognize no affirmative right to contribution from the other cotenants in the absence of an agreement.

v. Improvements

1. As with repairs, a cotenant has no right to contribution from other cotenants for expenditures for improvements

2. But, if a partition action is brought later, the improver has a right to the improved section or if sold, entitled to the extra value improvement added

a. rents/profits, improver allowed all increments in value attributable to improvements
b. only heed the value of improvement not the costs of it
B. Relations among Concurrent Owners
a. Relations/Partition
i. Delfino v. Vealencis – Plaintiffs and defendants held property as tenants in common. Plaintiffs owned an undivided 99/144 interest and defendant owned 45/144 interest. Plaintiff wanted partition by sale while defendant wanted in-kind partition b/c of business and home on that land. Court says partition by sale should be ordered only where a partition in kind is impracticable or inequitable, and when the interests of the parties would be better suited by sale, partition in kind is favored.
1. Rule: Presumption in favor of in-kind, but can partition by sale when

a. The physical attributes of the land are such that a partition in kind is impracticable or inequitable, and

b. The interests of the owners would better be promoted by a partition by sale.

2. Those with interest in sale have the burden to prove it’s necessary

ii. Black Farmers and Heir Property

1. Uniform Partition of Heirs Property Act (UPHPA): remedies allowing families to hold on to their land wherever possible without restricting right of individual landowners to liquidate their shares
a. Stop white wealthy buyers from seeking partition
iii. Zuckerberg in Hawaii
b. Benefits and Burdens

i. Spiller v. Mackereth – Plaintiff (M) and defendant (S) owned a building as tenants in common. Defendant entered and began using the structure for storage and added a new lock to protect his things. Plaintiff demanded defendant vacate half of the building or pay half of the rental value. Defendant did neither and plaintiff brought suit. Court says a cotenant in common, having an undivided right to the entire property, does not owe rent to his cotenant unless he agrees to, or unless he has effected the ouster of his cotenant.
1. Rule: in the absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property.

2. Rule: if ouster, cotenant is allowed ½ of fair market value or rent

3. Ouster: If one cotenant asserts ownership of the property in such a manner as to deprive his cotenant of his rights to the property, then an ouster has occurred and the ousted cotenant is entitled to compensation for his interests.
a. In AL, occur when one tenant occupies the property and refuses the cotenant’s demand to allow use and enjoyment of the property (not in case b/c P didn’t try to get in nor was kept out) 
b. Need exclusive possession
ii. Swartzbaugh v. Sampson – husband and plaintiff wife own land as joint tenants. Defendants negotiate for lease of land for a boxing pavilion. Plaintiff objects to lease, but husband and Defendant execute a lease anyways. Plaintiff brings action to cancel the lease. Court says the lease cannot be cancelled since defendant husband has the right to convey, mortgage, or subject to a lien an equal share of the joint property. Defendant entitled to lease out his share because plaintiff also had that right too. But, plaintiff also possesses the boxing ring so that she cannot be denied entry into the property.

1. Rule: A joint tenant may, without the consent of his cotenant, convey or burden his share of the property only to the extent of his interest in the property
2. Note: if the defendants denied her entry into the property, she would be ousted and allowed 50% of fair market value of rent of the property

a. Plaintiff’s remedies are slim: partition (would be hard b/c of minimal land leased), ouster (D would need to exclude), accounting (sue husband for rent received)

C. Marital Interests, Tenancy by the Entirety, Divorce

a. Two Systems of Marital Property
i. CL: separate property owned by husband and wife; ownership given to the spouse who acquires the property, generally treats wife to be absorbed by husband

1. History: Husband cover/protected wife and Wife’s personal property became husband’s and he had right to possess her real property and to alienate right to possess and was reachable by creditors

a. Coverture - woman = feme covert, ceased to be a legal person, under coverage of husband (wife civilly dead in marriage)
2. Married Women’s Property Acts – protected wife’s property from husband’s creditors, gave her autonomy (rights of a single women), gained control of her own earnings

a. Rid of coverture

3. Can have tenancy by the entirety

ii. Community: husband and wife are a community/marital partnership and should share acquisitions equally (about 10 states)
1. Separate property: acquired before marriage or during marriage by gift, devise, or descent
2. No tenancy by the entirety
b. Sawada v. Endo – Sawadas (plaintiffs) were injured in a car accident with Endo. When the accident occurred, Endo was the owner of land as a tenant by the entirety with his wife. Before the trial, the Endos deeded their land to their sons. Subsequently, the Sawadas were each awarded a monetary judgment against Endo for his role in the accident. Court determines that a tenancy by the entirety cannot be reached for judgment against one of the tenants just like a creditor would not be able to reach the property if the property were mortgaged, had a lien on it, etc.
i. Rule: the interest of one spouse in a tenancy by the entirety is not subject to the claims of that spouse’s individual creditors.

1. Tenancy by entirety supposed to protect family home as well as other property from transfer by one spouse and from creditors of one spouse

c. Four Approaches 

i. Group 1: Possession and profits subject to husbands exclusive dominion and control. Husband can convey, subject only to wife’s right of survivorship. In MA only, creditors can reach husband’s share.

ii. Group 2: estate may be sold or levied upon for either spouse’s separate debts, subject only to other spouse’s right of survivorship

iii. Group 3 - Majority: attempted conveyance by either spouse is void and the estate may not be subjected to the separate debts of one spouse only
1. Nature of Estate: indivisibility of the estate except by joint action of the spouses is an indispensable feature to tenancy by the entirety

a. No separate interests; no option of partition

2. Endo: family solidarity and shortage of fee simple in HI

iv. Group 4: contingent right of survivorship is alienable and attachable by creditors.  Use and profits cannot be alienated during marriage.
1. creditors cant defeat right of survivorship but they could try to take control of some form of interest; creditors can go after contingent right of survivorship
d. Divorce
i. Common Law
1. Since earnings are characterized as separate (by name), property is divided equitably; split fairly by a judge
2. A lot more variation

a. Fault: expressly included, excluded, or ignored

b. Some divide all property regardless of time and manner of acquisition

c. Some divide only marital property (variously defined)

3. Movement toward equal division of marital property

ii. Community Property

1. Marriage as Partnership

a. Earnings of spouses owned equally as undivided shares during marriage

i. Include: rent, profits, fruits of earnings, wages

b. Separate Property: acquired before marriage or during marriage by gift, devise or descent

2. Community property divided usually 50-50

iii. How do you know if it’s community property or separate property?

1. When was property acquired?

a. If before marriage or after divorce/separation (CA), it’s separate

2. How was it acquired?

a. Gift, inheritance, devise = separate even if during marriage

3. Earnings during marriage are community property

4. Couples, together, may TRANSMUTE community into separate property or separate into community

a. Takes both spouses to take something out of community property

b. Requires only one spouse to make separate property community property by making a gift to the community

iv. Upon death, property which is considered community property is split between the spouses
e. In re Marriage of Graham (CO) – Two parties to this action married. Wife was employed full-time to put husband through school. Husband worked part-time but mainly pursued education. Trial court determined that wife had contributed 70% financial support for her husband’s education. Parties filed for divorce. Court decides an educational degree earned during the course of a marriage is not considered marital property and is therefore not subject to equitable distribution upon dissolution of the marriage.
i. Note: Court noted the wife (or whomever didn’t have the degree) was entitled to maintenance if unable to find "appropriate employment"
1. appropriate employment = spouse's economic circumstances and reasonable expectations established during the marriage are considered
f. Mahoney (NJ) – Similar situation as above. Court declined to recognize a professional degree as marital property but ordered “reimbursement alimony” for the cost of obtaining the degree

i. Rule: degrees are not marital property, but a spouse may be reimbursed for their contribution.

D. Scope of Marital Rights; Property Division upon Death

a. Common law

i. Dower (still alive in some states)

1. Spouse gains a life estate in 1/3 of real property held during marriage (moment of marriage until the end). Wife has life estate in all property even if that land is sold. 

a. Attached to all freehold land

i. Owned during marriage AND inheritable by issue (fee simple or TIC not JT)

2. Dower attaches at marriage and is inchoate when husband is alive

3. Any land transferred without the wife releasing dower is subject to the life estate and still belongs to wife for her life

ii. Curtesy

1. At his wife’s prior death, a widower was, at common law, entitled to a life estate in each piece of the wife’s real property if certain conditions were fulfilled

a. Like dower, attached to all freehold land of which the wife was seised during marriage and that was inheritable by the issue of husband and wife

b. Unlike dower, curtesy did not attach to land unless issue of the marriage capable of inheriting the estate were born alive

iii. Elective Share

1. A fractional share statutorily divided if the spouse renounces the will

a. Must turn down the will to get elective share

iv. Modern Elective Share

1. Ownership (rather than support – i.e., life estate of dower)

a. All CL jurisdictions except Georgia use this method

2. Attaches at moment of marriage

3. Surviving spouse can renounce will and choose statutory share

a. Usually 1/3 to 1/2

4. Applies to all decedent’s property at death and doesn’t include life insurance or JT

a. Even includes property they had before marriage

5. affects what is only owned at death, if conveyed during life, not applicable
b. Community Property (CA)
i. The decedent can dispose of half of what they own and all of their separate property by will

ii. If no will, spouse usually takes decedent’s share of community property

c. Rights of Domestic Partners

i. Obergefell v. Hodges - Under the Due Process and Equal Protection Clauses of the Fourteenth Amendment, states must issue marriage licenses and recognize lawful out-of-state marriages for same-sex couples.
	
	Common Law
	Community Property

	Characterization of Earnings During Marriage
	Separate- earnings separated by name
	Anything earned in marriage is earned for the community

	Distribution Method-- Divorce
	Equitable Division/Distribution; split “fairly” by a judge

Great variation:

-Fault: expressly included, excluded or ignored

Some divide all property regardless of time and manner of acquisition
	All community property split between the spouses (50-50)

	Distribution of what upon divorce?
	Variations on what is considered marital property
	Distribute what is considered community property

	Degree/Celebrity as Property?
	Approaches:

1) Elkus (NY);
Celebrity status and degrees are divisible and has value.

2) Graham
Degrees are not property and are not split

3) Mahoney
Degrees are not property but a spouse may receive reimbursement alimony for contribution to degree
	Varies (California, a community property state, takes the Mahoney approach)

	Distribution Method on Death
	1. Dower (historical, a few states retain)
Includes 1/3 life estate in deceased spouse’s real property which is heritable (not held in joint tenancy) and held during the marriage (a transfer during marriage cannot defeat unless wife releases dower)

2. Curtesy (now abolished)

3. Elective Share (modern, all common law states except Georgia)
Includes a portion of property held at death determined by statute (usually 1/3-1/2) and subject to elective share (does not include life insurance and joint tenancy). A spouse may renounce a will and take a statutorily determined elective share instead (includes both real and personal property)

a. Serves to protect the spouse

Includes freehold land:

-owned during marriage and
-inheritable by issue (fee simple or tenancy in common, not joint tenancy)
	Community property states allow a spouse to devise by will 50% of community property. 

If no will, surviving usually spouse gets it depending on state’s intestacy statute.

	Special Problem: Migrating Couple
	Division by domicile; characterization by acquisition.

Whether property is characterized in accord with community property system or in accord with the common law property system depends upon the domicile of the spouse when the property is acquired.

Once the property has been initially characterized, the ownership does not change when the parties change their domicile unless both parties consent to the change in ownership.

Migrating couples-domicile at time of acquisition determines character (absent agreement) BUT residence at death determines distribution rules.

Move from common law where one spouse is the earner (so that income is separate property) and move to community property state without elective share, the non-earning spouse cannot take a share.

	Unique Issues
	
	Manager acts as fiduciary; cannot spend/sell jointly held property without the interest of the community in mind

	Unique Issues
	Tenancy by the Entirety, Creditors of One Spouse

-Creditors cannot reach property held as tenancy by the entirety (Sawada)
	Co-Mingled Property General Approaches:

1. Inception of Right
If one spouse puts a down payment on a property prior to marriage, gets married, gets divorced, the community property is the amount paid on the house plus interest (the value of the house upon divorce)
The spouse who put the down payment owns the house but must pay the other spouse for half the community’s payment and interest

2. Time of Vesting
Ownership is determined by when the house was paid off. If house paid off during marriage, community owns the property. The spouse who made the initial payment gets paid back their payment and interest.

3. Pro Rata Share (California)
Property value, upon divorce, is divided by what portion was invested by each party


Scope of Real Property Rights

Nuisance
A) Common Law Private Nuisance

a) A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land 

i) Questions to ask?

(1) Was there a nuisance, is there liability?

(a) Was the invasion unreasonable?

(2) What is the remedy?

ii) Substantial AND Unreasonable – Substantial: would a person of ordinary sensibilities find it unreasonable or be affected/ Unreasonable: threshold or Restatement test
b) Morgan v. High Penn Oil - Defendant oil company opened a refinery years after plaintiffs purchased their land and began operating a business. Emissions from the refinery substantially impaired the used and enjoyment of the plaintiffs’ land. The refinery was deemed a nuisance.

i) Rule: A party who intentionally and unreasonably commits a non-trespassory invasion of another’s land can be held liable for private nuisance, even if the party was not negligent
B) Intentional Private Nuisance

a) Intentional: Acts for the purpose of causing the nuisance or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct

i) Liable regardless of degree of care or skill exercised to avoid the injury; High Penn it was enough to know that as a refinery, its emission of gases would cause harm even if legal.

b) Distinguishing Intentional from Unintentional:

i) One is subject to liability for a private nuisance if, but only if, his conduct is a legal cause of an invasion of another's interest in the private use and enjoyment of land, and the invasion is either:
(1) (a) intentional and unreasonable, or
(2) (b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or for abnormally dangerous conditions or activities.
c) REASONABLENESS – TWO TESTS

i) Threshold Test (focuses on the gravity of harm to P)

(1) Jost v. Dairyland Power -- court upheld exclusion of D's to show its operations utility outweighed the gravity of harm it caused to P. Court ruled that whether its economic or social importance dwarfed the claim of a small farmer is of no consequence. Disregarded the benefit D conferred and looked solely at the harm to P. 
ii) Restatement Test (balances the gravity of harm to P with utility of D’s actions)
iii) §827 Gravity of Harm- Factors:

(1) (a) The extent of the harm

(2) (b) The character of the harm

(3) (c) The social value that the law attaches to the type of use or enjoyment invaded

(4) (d) The suitability of the particular use or enjoyment invaded to the character of the locality, and

(5) (e) The burden on the plaintiff to avoid the harm

iv) §828 Utility of the Conduct- Factors:


(1) (a) Social value

(2) (b) Suitability of the locality in question

(3) (c) Impracticability of the defendant preventing the harm

C) Nuisance Remedies

a) Estancias Dallas Corp v. Shultz - Neighboring apartment complex installed air conditioning units on building which were so loud that neighboring homeowner could not speak with others in home without all doors and windows closed. Balancing of equities needs to be done to grant an injunction. The injury to the defendant by granting the injunction and the injury to plaintiff by not granting the injunction must be considered. Court granted an injunction but no damages.

i) Two Stages: Liability (Reasonableness and balancing equities) and Remedies (nothing, injunction, damages, other)

(1) Balancing at Remedy: comparative injury (implied the trial court balanced when finding nuisance)
(a) Injunction – how much will the public and the Defendant be harmed?

(i) Court suggests no shortage of available housing and D bought the big AC to cut costs and so it’s on them to fix it

(b) No injunction – to what extent will P be harmed?

(i) Can get permanent damages but also, how bad is the noise? Experts measure the decibels and drop in property value not to mention P’s inability to sleep and headaches. 

b) Boomer v Atlantic Cement Co - Defendant operates a large cement plant. Plaintiff neighbors allege injury to their property from dirt, smoke, and vibration emanating from the plant. Court grants an injunction conditioned on the payment of permanent damages to the plaintiffs which would compensate them for the total economic loss to their present and future caused by defendant’s operation. Court looks to public policy, prevents future owners of the same property from suing again and calls for legislative fixes through zoning.

i) Rule: Permanent damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm.
ii) Majority changes the rule of nuisance = injunction. Why?

(1) Too much economic harm to D and public (jobs). Also the problem that likely D wont be able to solve the problem on its own as it is an industry issue that needs to be resolved by the legislature.

c) Spur Industries v Dell E. Webb - Housing developer sued cattle feed lot for nuisance. Developer built homes in a farming area, but Spur was a company involved in the raising of cattle, doing so for decades before Webb arrived. Webb Development’s purchase of its land occurred after the initial presence of the cattle farm. Webb Development brought suit against Spur because it argued that the smell from the cattle operations was a nuisance (an unreasonable interference with a right common to the general public) and should be enjoined. Court grants an interesting remedy because the feedlot is a nuisance, but the developer “came to it.” When the public develops land in the vicinity of a public nuisance, the action creating the nuisance must be ceased by the party responsible for its creation, however, said party is entitled to compensation.
i) Court allowed the injunction on Spur but said b/c Webb created the problem, he has to pay for Spur to move.

ii) Coming to nuisance -- no relief if knowingly go into area; but here there are other injured parties, not just Webb

(1) Webb brought people to Spur with knowing of future detriment to Spur so he must indemnify him

D) Public Nuisance

a) See Spur; AZ statute deemed conditions where there are populous areas for breeding of flies, rodents, and the like (cattle farm here) are public nuisances dangerous to public health

b) Def: An unreasonable interference with a right common to the general public

c) Unreasonableness Test for Public Nuisance

i) (a)
Whether the conduct involves a significant interference with the public health, the public safety, the public peace, …or

ii) (b) whether the conduct is proscribed by a statute, ordinance or regulation, or 

iii) (c) whether the conduct is of a continuing nature or has produced a permanent and long-lasting effect, and, as the actor knows or has reason to know, has a significant effect upon the public right.

d) Difference between public and private nuisance: harm to a right available to the general public versus to the private use and enjoyment of land
Easements

A) Creation
a) Servitude: non-possessory interest in another’s property

b) Easement: irrevocable right to use or control some aspect of another’s property

i) Easement appurtenant: have two parcels where one benefits the other
ii) Easement in gross: doesn’t benefit any land so it involves no dominant estate, only a servient one; said to be personal but they are personal only in sense that they don’t attach to any parcel of land owned by their easement owner
(1) Ex: want access to a lake that is across from your house so ask guy across street for an easement to access the lake. No effect on your land, just the man’s but you get benefit of the easement. 
iii) Profits a prendre - rights to take off the land things that were part of the land (i.e. timber or minerals or fish)
c) License: revocable permission to do something that would otherwise be a trespass

d) 4 ways to classify (only express is in writing)

i) Express Easement: in writing, comply with Statute of Frauds

ii) Easements by Estoppel

iii) By prescription (cousin to adverse possession)

iv) Implied: prior use or by necessity

B) By Estoppel and Prescription 

a) Holbrook v Taylor - The Holbrooks owned a road and granted permission to a nearby mine to use it. Eventually the Taylors bought a tract of land next to the road and built a house on the land. The Holbrooks granted the Taylors permission to use the road for the machinery, material, and other activities necessary for the construction of the house and general improvements to the land. After the house was built, and by permission of Mr. Holbrook, the Taylors widened the road, put in a culvert, and covered the road in gravel at significant cost. A dispute arose between the Holbrooks and the Taylors regarding use of the road, and the Holbrooks built a steel cable across the road. 
i) Where the owner of land has granted a license to another to use and make improvements upon the land, and the licensee, relying on this permission, does use and make improvements to the land at considerable cost, that license is irrevocable.
ii) Easement by prescription: Not met. Rule: An easement is created when owner [has] openly, peaceably, continuously, and under claim of right adverse to the owner of the soil, and with his knowledge and acquiescence, used a way over the lands of another for as much as 15 years.
(1) Taylors initially paid for easement = you pay then cant argue prescription

(2) Taylors had permission ( not adverse
iii) Easement by estoppel: need license (a revocable permission to do something that would otherwise be a trespass) and reliance (on the easement such as improvements or significant money expended).

(1) Defendant gave permission for the use (license), plaintiffs made improvements to the road, plaintiffs built a house which would be inaccessible without the easement and the defendants were aware of the improvements and did not protest.

(2) Requires permission or acquiescence plus reliance (substantial expenditure of money or improvements)
C) Implied Easements

a) Arise only when one piece of land is divided into two or more plots. 
i) Becomes necessary when parties don’t make explicit in the transaction that easement exists

ii) Inference about the intention of the parties

b) Prior Use: requires one person to own the entire property initially and then divide and sell the property
i) Elements: 
(1) severance of title to land initially undivided; 
(2) an apparent, existing, and continuing use of one parcel at the time of severance; and
(a) Term apparent includes any use that is discoverable through reasonable inspection 
(3) reasonable necessity for the use at the time of severance
(a) Reasonable necessity usually means that alternative access cannot be obtained without substantial expenditure of money or labor.
c) Van Sandt v. Royster - One party owned a large tract of land which she divided and sold after running a sewer line under the lots to a connect to a main line. Lots divided and each property connected to the sewer line under the properties. After mesne conveyances, Van Sandts purchase a home and found a sewer line break. They were not informed of the easement for the sewer line but did have the home inspected. 

i) Court says original owner sold the land with a grant for the sewer line running through other property she retained. Court concludes there is an easement by prior use.

(1) When the owner conveys the dominant tenement, the easement goes with it, so long as the easement is apparent, continuous, and necessary.
ii) Rule: An easement will be implied in favor of a grantor for sewer pipes running under the grantee’s land, because the grantee is charged with notice, as the existence of such pipes is apparent even if it is not visible
(1) easements implied on basis of a quasi-easement endure indefinitely; it’s based on parties' intent not public policy
(2) Quasi-easement: An owner cannot have an easement in her own property, but the phrase quasi-easement is used when a landowner uses one part of her property to benefit another
(a) Court notes that old rule was implied reservation required strict necessity (easement implied in favor of grantor) and implied grant (favor of grantee) required only reasonable necessity but favors only reasonable necessity is required for implied servitude regardless of whether the servitude is implied in favor of grantor or the grantee
(i) Implied grant: favors grantee, granting them more than described, wasn’t in deed
(ii) court says if were to imply grantor didn’t write it but parties' knew grantee was getting less than described --> heightened standard of necessity, strict necessity
d) Implied Easement by Necessity: An easement by necessity is created when the owner of an estate conveys a portion of his land but needs to reserve for himself the use of part of the conveyed land. Lasts until the necessity disappears (i.e., a new road is built on public land)
i) In order to prove an easement by necessity, the purported easement holder must show that, at the time of the conveyance, the easement is necessary for ingress and egress to and from the dominant property
(1) Elements: Original owner must have owned all the land in question; original owner must have divided all the land; there must have been a need for the easement when the land was sold 
(2) unity of ownership; necessity not mere convenience; necessity existed at time of severance of the two estates
ii) Othen v Rosier – Easement by necessity: creation requires (1) strict necessity (2) at the time of parcel division. Here, the original owner possessed a huge piece of land and sold portions. The problem here was that the easement was not necessary at the time the parcel was divided. Although there was evidence that there was no other means of reaching Othen’s land for the past forty years, there was no evidence about the means of reaching the land from the public road when the land was conveyed. No easement by necessity was created
(1) Rule: No easement by necessity is created where the easement exists out of mere convenience. And a prescriptive easement cannot be created when it was initially given permission, i.e., a license.
D) Easement Termination
a) Scope
i) General rule: depends on the intent of the parties and reasonableness of the burden
ii) Express: look at the language and situation when created
(1) Generally allows for normal development of dominant parcel (except in prescriptive)
iii) Brown v. Voss - Plaintiffs purchased two lots one bordering defendants’ property over which plaintiffs had an easement to cross to the first lot. Plaintiffs began building on the second lot moving material to it across the easement. Defendants sued to stop plaintiffs from using the easement to gain access to the second lot. Court says cannot use easement to cross to another non-dominant lot, but only awarded $1 in damages.

(1) Rule: An easement appurtenant to an estate may not be extended to other adjoining estates
(a) Supreme Court: well established black letter law, any extension is a misuse; BUT separate the misuse from the remedy

(b) Trial court was right in finding that Voss would suffer no appreciable harm from the continued use of the easement, while Brown would suffer significant harm from not being able to access Parcel C by going through Parcel A
(i) Trial was equitable in not giving an injunction
b) Types:
i) Release (normally requires writing – SoF)
ii) Expiration (end of time period set in original grant or for defeasible easement – terminating event happens)
iii) Merger (servient and dominant tenement join)
iv) Estoppel (servient owner reasonably relies on a statement or representation by the easement owner)
v) Abandonment (usually requires more than non-use, except in some states with easements by prescription not used for statutory period)
vi) Condemnation (govt condemns)
vii) Prescription (servient tenement adversely impairs)
(1) If servient owner wrongfully and physically prevents the easement from being used for the prescriptive period, easement will be terminated.
viii) When the necessity ends: for an easement by necessity, the easement will end when the necessity for that easement ends

E) Conservation Easements

a) Perpetual, transferable, in gross

b) Tax deductions

c) Statutes give authorization

d) Takes a stick from the bundle

i) i.e. have to have a park on your land for development b/c a family of owls live in the trees
Negative Easements, Real Covenants and Equitable Servitudes (private agreements to limit land uses)
A) Negative Easements

a) Generally limit another’s use of their own parcel rather than granting rights to use (restriction)

i) Common Law has four (from England) – right to stop your neighbor from:

(1) Blocking windows

(2) Interfering with air flowing to land via defined channel

(3) Removing building support

(4) Interfering with flow of artificial stream

ii) US adds a few new ones like blocking a view or solar power. 

(1) Restatement treats them as restrictive covenants

B) Real Covenants vs. Equitable Servitudes

a) Promise to do or not do something on the burdened parcel that applies to successive owners
i) Easements stick to the land vs. covenants have lots of requirements

b) Real Covenant v. equitable servitude remedies

i) Real: seeking legal remedy like damages

ii) Equitable: seeking injunction; lower burden of proof

c) Creation: 

i) Real Covenants require a writing

ii) Equitable servitudes will sometimes be inferred from a common scheme (Sanborn)

C) Real Covenants
a) important to keep in mind whether the running of the benefit or the burden is involved in the case b/c test for running the burden is more onerous than the benefit
b) Requirements:

i) The agreement is in writing

ii) The parties must intend to bind future successors

iii) The promise touched and concerned the land, and

(1) The land does not need to be physically touching, one property must have an economic impact on the other
(2) It’s essential the covenant affect the agreeing parties as land owners
iv) There was privity of estate

(a) Concerns the relationships between parties now and then
(2) Horizontal Privity: promise combined with transfer in original covenanting parties
(a) Allows enforcement of the covenant against successors when the covenant is created in conjunction with the transfer of some other interest in land
(b) 1900: A transfers 5 acres to B with a covenant; B’s successor has that covenant
(3) Vertical privity: successor of interest same estate

(a) Burden and benefit run the estates in land, not the land itself
(i) 1980: A’s estate transfers to heir, X; B’s estate is now owned by Y

(ii) A and X in vertical privity and same with B and Y

(b) Burden side, covenant is enforceable only against someone who has succeeded to the same estate as that of the original promisor
(i) If promisor had fee simple, party against whom enforcement is sought must have succeeded to that fee simple estate. Hence burden of real covenant doesn’t run to, that is not enforceable at law against, an adverse possessor b/c an adverse possessor doesn’t succeed to the original owner's estate but takes a new title by operation of law
(c) Benefit side, the promise is enforceable by a person who succeeds to the original promisee's estate or to a lesser interest carved out of that estate
c) Enforced at law; higher burden than equitable servitude
d) Runyon v. Paley and Midgett Realty – Plaintiffs brought suit to enjoin defendants from using the property in a manner that is inconsistent with the restrictive covenants included in the deed from Mrs. Gaskins to the Brughs. In their complaint plaintiffs alleged that the restrictive covenants were placed on the property for the benefit of Mrs. Gaskins’ property and neighboring property owners, specifically including and intending to benefit the Runyons. Plaintiffs further alleged the restrictive covenants were still enforceable. 
i) a restrictive covenant can be personal or real. It runs with the land only if:
(1) the covenant touches and concerns the land (it did b/c it restricted a use of it)
(2) there is privity of estate b/t party enforcing the covenant and party against whom the convent is being enforce
(a) First, there must be horizontal privity, which exists when the original covenanting parties enter the covenant as part of the conveyance of land. Second, there must be vertical privity, which exists when the current owners of the dominant and servient estates have succeeded to the original covenanting parties’ estates in land
(i) Horizontal privity exists because Gaskins and the Brughs, the original covenanting parties, entered the covenant as part of Gaskins’ conveyance of land to the Brughs
(ii) Vertical privity exists between the Brughs and Paley because Paley succeeded to the Brughs’ estate. 
(3) The original covenanting parties intended the benefits and burdens of the covenant to run with the land
(a) it is evident that the originally-covenanting parties intended to create a real covenant that ran with the land, rather than a covenant personal to Gaskins
ii) Rule: A real covenant can be enforced by the owner of the dominant estate against the owner of the servient estate whether the owners are the original covenanting parties or successors in interest.
iii) Rule: Where a covenant is ambiguous as to the parties’ intent, courts must look to the language of the instrument creating the covenant, the nature of the restriction, the situation of the parties, and the circumstances surrounding the transaction.
D) Equitable Servitude
a) An equitable servitude, enforceable by an injunction, is a covenant respecting the use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law. Traditional requirements for equitable servitudes are 1) intent, 2) touch and concern (impacts ownership rights), and 3) notice
i) equitable servitude is on the land not the estate. This means that equitable servitudes have no privity requirement - horizontal privity nor vertical privity required for the burden to run. All subsequent owners and possessors are bound by the servitude just as an easement.
ii) Notice of the covenant is required for the burden of an equitable servitude to run with the land, but not required for the running of the benefit. Equitable servitudes are enforceable against successors who give no consideration whether or not they have notice
(1) BUT only subsequent purchasers and not donees or heirs are protected against prior interests of which they have no notice
E) Evaluating Covenants and Equitable Servitudes
a) First: What remedy is being sought?
b) Second: need to analyze benefit, burden, or both running? 
i) Burden Side: Party against whom covenant or equitable servitude is being enforced
ii) Benefit side: party claiming he/she can enforce covenant
iii) If dispute b/t original parties, no need for running analysis
iv) If dispute b/t subsequent parties, need to determine whether promise runs with the land

c) WHOEVER BRINGS THE SUIT MUST SHOW: Show party against their applying the servitude are properly burdened and they are proper beneficiary and have right to bring the claim
F) Running Analysis:

	Burden Side (must be proved by the benefitting party)
	Benefit Side (must be proved by the benefitting party)

	At Law (real covenant)
	At Equity (equitable servitude)
	At law (real covenant)
	At equity (equitable servitude

	Writing
	Writing (common scheme (e.g., owner of land divides property and places equitable servitudes on each piece of land with each deed and then owner sells his land without mentioning the restriction, but all the other lots fit that description))
	Writing
	Writing

	Intent
	Intent
	Intent
	Intent

	Notice (e.g., filing with county recorder)
	Notice (common scheme, Sanborn)
	
	

	Touch and Concern
	Touch and Concern
	Touch and Concern
	Touch and Concern

	Strict vertical privity (the same interest transferred by each conveyance)
	
	Minimal vertical privity (the same land but not necessarily all of it)
	Minimal vertical privity (minority jurisdictions – Neponsit) 

	Horizontal Privity
	
	
	


G) Implied Servitudes

a) Sanborn v. McLean - Defendants begin to erect a gas station on their land in a neighborhood of only houses. Plaintiffs, adjoining neighbors, sue to stop the construction. The land was subject to an implied servitude; a restriction enforced in equity creating a servitude even though no writing in the deed and it will be enforced on subsequent owners; if the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold. The servitude runs with the land and is not personal to the owners, but operative upon use of the land by an owner having actual or constructive notice thereof.

i) Owners should have been able to observe that the lots surrounding his contained houses which conformed to a general consistent plan, which at a minimum puts them on inquiry notice that the land was uniformly burdened with similar covenants
ii) Rule: Where the owner of two or more related lots conveys one with restrictions for the benefit of the retained lot(s), the restrictions are deemed to apply also to the retained lot(s) by operation of law.
H) Servitude Enforcement; Common Interest Communities

a) Neponsit Property Owners Ass’n v. Emigrant Bank -  P subdivided a plot with deeds contained a covenant requiring the purchaser and all successors to pay an annual fee to an owners’ association for maintaining common areas like roads and other public purposes. The covenant gave Neponsit or its successors or assigns the right to foreclose a lien for failure to make payment. D bought the property and failed to pay the fee. The covenant expressly stated that it was a real covenant running with the land.
i) Does a covenant to pay money (an affirmative covenant) “touch and concern the land?” The general rule is that courts are wary of enforcing an affirmative covenant. Court says the original owners here intended the covenant to run with the land and that the intention was legitimate. Agreements to pay money are usually personal, but here the requirement to pay money affects the rights of the landowners by maintaining common areas and roads which in turn makes the property more valuable. 

ii) The second question is whether the homeowners’ association can enforce it. Court determines that it may because it is the agent of the landowners and so it is allowed to enforce the covenant for them.

iii) Rule: (1) A covenant contained in a deed requiring the payment of money “touches and concerns” the land if it substantially affects the rights of the parties as landowners. (2) Privity of estate will exist in substance if not in form between property owners and an owners’ association when the association is acting as a medium through which enjoyment of a common right is preserved.
I) Significance

i) The ruling allows the creation and authority of a common interest community

(1) Condominiums or gated communities

(2) Ownership form expansion

(3) Shapes land use – Neponsit and Euclid represent legal empowerment of suburbia

J) Termination of Covenants (changes inside area restricted by covenants)

a) Merger - basis of unity of ownership of the benefit and burden by the same person
b) Formal release, which is normally written and recorded
c) Acquiescence: which arises when P failed to enforce the servitude against other breaches and then seeks to enforce the servitude against the D
d) Abandonment - which resembles acquiescence except that it makes the servitude unenforceable as to the entire parcel rather than only as to the P immediately involved
e) Equitable doctrine of unclean hands, according to which the court will refuse to enjoin a violation of a servitude that the P had previously violated 
f) Equitable doctrine of laches, which involves an unreasonable delay by the P to enforce a servitude against the D causing prejudice to the D (laches doesn’t terminate the servitude but only bars enforcement)
g) Estoppel: if the D has relied on P's conduct making it inequitable to allow the P to enforce the servitude
h) Eminent domain and basis of prescription too
K) Changed Circumstances

a) Changed Circumstances” – “when there has been such a radical change in conditions…that perpetuation of servitude would be of no substantial benefit to the dominant estate.”
b) Western Land Co v Truskolaski - Appellant subdivided lots for use as single-family dwellings. Appellee wanted to build a supermarket arguing the area had changed significantly and therefore, invalidated the restrictive covenant. Court declines to abandon the covenant because the purpose of it has not been thwarted within the subdivision. Yes, elsewhere had changed, but the neighborhood itself had not. 

i) Rule: A restrictive covenant limiting a subdivision to residential use remains enforceable despite commercial development in the area surrounding the covenant, so long as the covenant’s original purpose can still be accomplished and the property owners substantially benefit.
c) Rick v. West - One homeowner in a large piece of divided land is trying to enforce a covenant to prevent the building of a hospital. Court declines to engage in any cost/benefit analysis stating that because the covenant said residential only it does not matter that circumstances have changed. The one person may enforce the covenant. It does not matter the merits of the various other contemplated uses. Wont substitute money damages for injunctive relief. 

d) Changed conditions (inapplicable to easements)
i) Strict rule; no balancing of the equities
ii) Zoning (public action) doesn’t trump private agreements
(1) Some states changed by statute
L) Common Interest Communities
a) Nahrstedt v. Lakeside Village Condominium Assoc - When restrictions limiting the use of property within a common interest development satisfy the requirement of covenants running with the land or of equitable servitudes, what standard or test governs their enforceability? Plaintiff purchased a condo within an HOA which had a limitation on pets in its CC&Rs (covenants, conditions, and restrictions). Plaintiff argued it was unreasonable. Under CA Civil Code, CC&Rs are enforceable unless unreasonable. A restriction is unreasonable when it is wholly arbitrary or bears no rational relationship to the protection, preservation, operation or purpose of the affected land. The restriction is examined generally, as applied to the whole community, not with regards to these specific instances. The limitation is not unreasonable here. 
i) Court: Such deference is appropriate because condominium owners are entitled to know that the restrictions on use in place at the time they purchased their units would be enforced. Moreover, affording condominium rules a presumption of validity discourages lawsuits and promotes stability and predictability. 
ii) Rule: common interest development use restrictions are enforceable and given a presumption of validity and will be enforced unless unreasonable, or if they are unconstitutional or against public policy.
Legislative Land Use Control and Constitutional Limits

Zoning

A) Authority, Structure, and Scope
a) States have inherent policing power within the national structure. States have the power to police the general welfare. Through Standard Zoning Enabling Acts, states give cities and counties the power to zone.

b) Local governments then pass general plans which document what is intended in an area. In California, zoning ordinances must conform with the “general plan.”
c) Euclid v. Ambly Realty Co - Village of Euclid passed a Zoning Ordinance dividing land into use, area, and height districts. Plaintiff argued the zoning was a violation of the 14th Amendment’s due process clause. The court stated the standard is that a zoning law must be completely arbitrary to violate the Constitution.
i) Rule: Municipal zoning regulations are constitutional, unless they are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare
ii) P didn’t submit for a permit but rather attacked the ordinance as a whole = facial challenge
(1) As applied to specific situation (Stoyanoff) would be applied challenge
iii) Zoning is avoid nuisances that didn’t exist 50 years ago; Euclid has the right to exercise its police powers to separate industrial development from its residential sector
(1) On facial challenges, P has to show clear unreasonable and arbitrary act for it to be unconstitutional – P would have had more success in applied challenge
d) Stoyanoff v. Berkeley - Stoyanoff attempted to build an ultramodern home in a neighborhood with traditional style homes. He submitted his plan (which complied to all ordinances and regulations) to the city’s architectural board which denied the plans based on aesthetic. Court says the provision is fine because it is linked to value preservation. Aesthetic considerations are a matter of general welfare. Although Stoyanoff’s house was not patently offensive, it was different enough to raise a concern regarding neighborhood character and property values.
i) Rule: As an exercise of their police powers, states may authorize local governments to make zoning regulations regarding aesthetic matters for the general welfare of the community.
B) Fundamentals 
a) Policing Power and Zoning Enabling Acts
i) 3 Categories of Zoning:
(1) Use districts – commercial, residential, etc. ( Euclid
(2) Area Districts – how much land you need for type of use (i.e., need 1000 sq. ft. for single family homes)
(a) Also height districts can be lumped in – (nothing higher than 3 stories in a neighborhood)
(3) Bulk Districts – “Floor Area Ratio”
ii) “General Plan” – Zoning must conform
(1) EX: CA General Plan = plan for the next 20 years: need 4 schools and zoning must conform to fit that plan
iii) Highly Local in Character
C) Flexibility
a) Variances
b) Special Exceptions – in CA its called a Conditional Use Permit
c) Zoning Amendments – basically changes to statutes
Takings

A) Scope

a) Fifth Amendment, Takings Clause: nor shall private property be taken for public use, without just compensation.
b) Eminent Domain: Power of government to force transfers of property from owners to itself.

i) “Condemns” property, transfers in exchange for market value 

(1) Generally try to make a sale via negotiations first; last resort is condemnation 

(2) Dodger Stadium: destroyed Chicano historic neighborhood; used eminent domain relatively liberally to take that space
ii) the 5th Amendment implies that the government does have the power to take property. 

iii) Inverse Condemnation: Suit by landowner to establish that gov’t action is a taking and thus requires compensation (i.e., legislation restricts a certain use or devalues land so much so that it is as if the land was taken)
c) TESTS

i) Penn Coal - regulations can be a taking. Concept of regulatory taking takes off. If a regulation goes too far in reducing the value of property, sufficient for a taking.
ii) Penn Central/Diminution in Value - economic impact of the regulation on the owner, the extent to which the regulation has interfered with the owner’s reasonable investment-backed expectations, and the character of the government action involved in the regulation
iii) Lucas - state regulation that completely deprives private property of all its economic value constitutes a per se taking that requires the payment of just compensation to the property owner, unless the economic activity prevented by the regulation is not part of the owner’s initial title or property rights when acquiring the property.
(1) Exception: unless regulation would have been possible to prohibit with background principles of state law
(2) If total wipeout = per se taking = don’t have to balance against govt and public interest
iv) Loretto - permanent physical occupation; authorized by third party (not the owner)
B) Public Use, Physical Occupation
a) Kelo v. City of New London - Attempts to answer the question of what is public use? City government attempting to economically revitalize the city by building a museum, state park, and labs for a private company that could provide jobs to the community. Property owner challenges the taking as not for the public use since it will be transferred to private hands. Court says property given to a common carrier (railroad) would clearly be public use, while property taken from private party and given directly to a private party would clearly not be public use. However, the situation here is in the middle. Court says public use means public purpose. 

i) Rule: A state’s use of eminent domain to condemn property from private individuals and redistribute it to other private individuals constitutes a “public use” under the Fifth Amendment if it is rationally related to a conceivable public purpose.
(1) Majority reasons that though a large part is benefiting private company, that use will still be benefitting public use via research and jobs and rest of land is open to the general public. Looks at the plan as a whole and not the individual home of Kelo.
ii) Bright line: public use = public purpose (not necessarily use by the public)
(1) If no public use, can’t exercise eminent domain power. If public use, can condemn property but must compensate owner

b) Loretto v. Teleprompter Manhattan - This case attempts to answer what constitutes a taking? New York passed a statute prohibiting property owners from denying cable companies access to property for running cables and equipment. Apartment owner challenges this arguing that the cable company’s use of her property constitutes a taking. The taking was a small, physical but permanent box on her roof. Court says yes.
i) Rule: A permanent physical occupation authorized by government is a taking requiring the payment of just compensation without regard to the public interests that it may serve or the fact that it only has a minimal economic impact on the property owner
ii) Permanent physical occupation = per se taking – no balancing done
(1) Implicit taking – govt coming in and regulating; causing loss of value (see Penn Coal)
(2) Different if the statute required the landowner to say, install fire alarms themselves, but here the govt required a third party to do the installation rather than the landowner affecting his own property
(3) Taking if it’s done and controlled by a third party
iii) Character of governmental action:
(1) Physical invasion v. use?
(2) Temporary or permanent?
	Bold is a taking no matter what. The other three boxes may be a taking depending on other factors
	Physical Occupation
	Use Restrictions

	Permanent
	Permanent Physical Occupation; a taking
	Permanent Use Restriction

e.g., zoning

	Temporary
	Temporary Physical Occupation 
	Temporary Use Restriction

e.g., no building for a certain time


Ad hoc balancing for non-bolded

C) Nuisance and Regulatory Takings 

a) Hadacheck v. Sebastian - Landowner operated brick kiln on his property. City passed an ordinance prohibiting such use of land in the area. Court says that though the kiln was not yet a nuisance, it could be regulated. Case has been interpreted to mean that the government has a very broad power to protect against nuisance.

i) Rule: As long as a state's police power is not arbitrarily exercised, it may be used to prohibit the operation of a lawful business if necessary to protect the community's health and comfort.
(1) Only limitation to the police power is bad faith; local authorities can determine what a nuisance is. It didn’t prohibit the removal of clay form his land (where the alleged value came from) but the processing into bricks was restricted and to that area not just the P. 
b) Penn Coal v. Mahon - Pennsylvania passed legislation which prohibited mining for coal under certain structures so as to prevent subsidence of those structures. Specifically, the legislation prohibited mining of the “support estate” or the earth necessary to support the land above it. The mining companies could still mine under the property, just not into the support estate. Coal companies said this was taking because they owned the rights to the support estate. Court agrees. Establishes rule saying that at some point, a diminution in value can be a taking. Regulation may exact a taking by effecting the economic value of property.

i) Rule: While the use of property may be regulated, overregulation will be considered a taking.
(1) The statute makes it commercially impractical to mine which is equivalent to taking it
(a) diminution-in-value test – diminution relative to what?
(i) Dissent argues that you cannot break up an estate (i.e., surface rights, underground, etc.). Brandeis reasoned that the rights of an owner as against the public are not increased by dividing the interests in his property; the Act didn’t take all of a smaller thing (3rd estate) but only part of the whole property. 
1. Conceptual severance 
ii) Plymouth Coal case: held competent for legislature to make both mines put a pillar of coal as barrier to protect either side's employee's in case one mine is abandoned, it wont collapse on the other = Average Reciprocity of Advantage
(1) Both mine owners are advantaged by the pillar; the law affects both of them to do something but they will both benefit from it
c) Penn Central v. City of New York - City of New York deems Grand Central Terminal a historical landmark and prevents its owners from developing an office building above it. P leased the airspace above Grand Central Terminal for 50 years to UGP Properties, and expected the lease to provide it with millions of dollars of additional income every year. Penn Central and UGP then submitted two proposals for building designs to the New York City Commission and applied for permission to construct an office building above Grand Central. After hearings, the Commission denied this request on the grounds that Grand Central was a historical landmark. P alleged that the City Commission’s application of the Landmarks Preservation Law which denied its rights to build an office building above Grand Central and receive revenue constituted a taking without just compensation as required by the Fifth and Fourteenth Amendments. 
i) Court says no b/c public purpose in the landmark status, offered alternatives, given other airspace leases, keep business open, tax benefits, and over 70 other landmarks in the area were also affected. It then lays out a test by which a diminution of value could be a taking.

(1) TDRs - you can take right to build extra units and transfer to others that would allow it to exceed zoning

(a) If neighbor is capped at 50 stories, you can take some of your TDR and add another 3 stories which would exceed the zoning limit

ii) Rule- Penn Central Factors: In determining whether a state regulation constitutes a taking under the Fifth and Fourteenth Amendments, courts should consider the 
(1) economic impact of the regulation on the owner, 
(2) the extent to which the regulation has interfered with the owner’s reasonable investment-backed expectations, 
(a) Has the owner done something to realize a plan (e.g., drawing up plans, negotiations for building, etc.)

(3) and the character of the government action involved in the regulation
(a) it’s more likely to be a “taking” if the character is that of a physical invasion by the government
D) Total Wipeout
a) Lucas v. South Carolina Coastal Comm. – 1986: P paid $975,000 for two residential lots on the Isle of Palms in South Carolina. The lots consisted of beachfront property on which Lucas intended to build single-family homes. In 1988, South Carolina enacted the Beachfront Management Act which barred Lucas from building any permanent habitable structures on his two lots. Plaintiff could not build anything “permanent” on the land. Supreme Court says that this was a taking.
i) Rule: A state regulation that completely deprives private property of all its economic value constitutes a taking under the Fifth and Fourteenth Amendments that requires the payment of just compensation to the property owner, unless the economic activity prevented by the regulation is not part of the owner’s initial title or property rights when acquiring the property.
ii) Rule - when a regulation denies all economically beneficial use of land a taking has occurred. Total wipeout rule.

(1) Exception: Background rules of state law. If a right which the landowner did not already have because of background law (e.g., nuisance) is destroyed by a regulation, there cannot be a taking.

(2) Scalia says background rules include:

(a) State nuisance law

(b) Restatement rules (common law)

(c) Longstanding use by similarly situated property owners or allowing others to continue

iii) EXCEPTION: Any limitation that wiped out all of property owner’s economic value “cannot be newly legislated or decreed…but must inhere in the title itself, in the restrictions that the State’s law of property and nuisance already place upon land ownership.”  

(1) Basically if you couldn’t do it under state law, it is not a taking

(a) So if building large construction projects were banned under nuisance law, he would have been sued or stopped anyway so the regulation wouldn’t be a taking 

iv) Lucas Overview: Total loss of “economically viable use,” then a Taking Per Se
(1) Unless: “Background Principles” of state law limit title (especially nuisance and property law)

(2) But, no solution to denominator problem

b) Palazzolo v. Rhode Island - Corporation buys land. Then state passes coastal regulations prohibiting some uses of the land. Corporation dissolved and title passes to shareholder of the corporation. P applied twice for a permit to build a beach club on it. He was denied both times. He claimed that the regulations were an inverse condemnation, also known as a regulatory taking, preventing him from using his own property. State argues that b/c the regulation was in effect on first owners, the regulation was background rule. Court says no. Something does not become a background rule just because title has changed hand.

i) Rule: A landowner who acquires land after regulations take effect can still raise a regulatory takings claim
(1) Rhode Island state agency states that Palazzolo could build a house on a portion of his land. As a result, the parcel still has some value. Any taking claim needs to be evaluated as a regulatory taking under the Penn Central test
c) Tahoe case - Plaintiff argues that a 32-month moratorium on building was a taking under the Lucas rule because conceptual severance based on time is allowed. Court says no because this would be circular reasoning. Every minor inconvenience would be a taking if such conceptual severance was allowed.

E) Exactions

a) Murr v. State of Wisconsin - Wisconsin set a minimum lot size, below which development on the St. Croix River was prohibited. The rule’s grandfather clause did not apply to adjacent lots under common ownership. Plaintiff owned two adjacent lots (E and F) and wanted to build on one of them despite it not being big enough. The basic question becomes what is the takings denominator; did the ordinance eliminate the value of Lot E or diminish the value of Lots E and F. Plaintiff argues that Lot E became valueless under the Lucas per se taking rule and the state/ county must allow them to build as they please on the lot or compensate them.

i) Rule: Where a landowner owns adjacent tracts of land, the tracts constitute one parcel for purposes of the Takings Clause if the owner’s reasonable expectations about property ownership would lead him to expect that his holdings would be treated as one parcel.
ii) Factors to consider:

(1) the treatment of the property, specifically any division under state and local law; 

(a) lot lines not dispositive and the law favored a merger of the lots
(2) the property’s physical characteristics; and 

(a) lots’ size and topography make it difficult to develop on each individual lot, regardless of the rule. Further, that the lots are along the river makes it reasonable for the Murrs to expect that the government might seek to protect that public waterway
(3) the property’s prospective value, including any effect on the owner’s other holdings
(a) prospective value of the regulated property weighs against a taking as the value of the combined lot was greater than the value of the combined individual lots
b) Nollan v CA Coastal Commission - Plaintiff-landowner applies to CA Coastal Commission to build on their beach-front lot. Commission grants the permit on the condition that they grant the state an easement to allow the public to cross their property to reach the beach. Supreme Court says no. If they want an easement they must pay for it.

i) Rule: A permit condition may constitute a taking if there is not an essential nexus connecting the imposition of the condition to a legitimate state interest in solving a problem relating to the development
(1) there must be an essential nexus between the govt demand and the impact/reason they could have regulated the property in the first place
ii) Exaction = landowner seeking discretionary authorization and asked to give something that would otherwise be a taking
c) Dolan v City of Tigard – P owned a plumbing and electric supply store. The site of her business included a gravel parking lot. A creek ran though part of the property and its flow rendered the area within the creek's floodplain virtually unusable for commercial development. Dolan planned to double the size of her store and pave the parking lot. The city required, as conditions to a permit, that the petitioner dedicate the part of her property within the floodplain for improvement of a storm drainage system, and a strip adjacent to the floodplain for a pedestrian and bike path. 
i) Held: the conditions imposed by the city satisfied Nollan's essential nexus test but failed nonetheless b/c the city hadn't shown a "rough proportionality" b/t the nature and extent of the required dedication and the impact of the proposed development. 
ii) Under Dolan no "precise mathematical calculation is required but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development – Rough Proportionality test
d) Koontz – P applied to the St. Johns River Water Management District (defendant) for a permit to develop a portion of his property that was zoned as wetlands. The District denied the application because Koontz refused to either (1) reduce the size of his development area and deed an easement to the government on the rest of the property, or (2) fund improvements to District-owned land several miles away. Koontz brought suit against the District, arguing that its decision violated the Takings Clause of the Fifth Amendment. 

i) Rule: The government’s demand for property from a land-use permit applicant must have a nexus and rough proportionality between the demand and the effects of the proposed land use even when the government denies the permit and even when the government’s demand is for money.
(1) Court didn’t find any significant difference between conditions precedent and conditions subsequent in this case. There is no practical difference between denying a permit for an applicant’s failure to agree to a condition and conditioning approval of a permit on that same condition
Transfers of Real Property

Real Estate Transactions
A) Distinct time periods 
a) Preparation

b) Contract of sale (signed)
i) Creates an executory period

(1) For disclosures, financing, inspections, title search

(2) Down payment/earnest money required

(3) Contingency contract

(4) Limited basis for backing out

c) Closing – transfer of title

i) Assuming everything works out according to conditions in sale contract, parties “close” the deal.  Sellers transfer the deed to buyers.

ii) Contract “merges” with the deed
(1) Sales contract “merges” with the deed, suits are on deed warranties NOT the contract (unless contract explicitly states that certain provisions survive closing)
iii) Different basis for suit in executory period and post-closing

iv) Recording Act issues

d) Issues during Executory period:

i) Premises damaged/destroyed during executory period 

(1) Equitable Conversion Doctrine

ii) Problems with the Title - “Marketable Title”

(1) Lohmeyer v. Bower
iii) Problems with the Premises - Disclosure of Defects

(1) Stambovsky; Johnson
B) Statute of Frauds

a) To satisfy the Statute of Frauds a memorandum of sale must, at a minimum be signed by the party to be bound, describe the real estate, and state the price (or a specific way to calculate price)

C) Marketable Title 

a) Marketable Title: a title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value

i) An implied condition of a contract of sale of land is that the seller must convey to the buyer a marketable title – if seller cannot, buyer entitled to rescind the contract
b) Lohmeyer v Bower - Buyer enters contract to purchase property and agrees to accept the property subject to covenants, easements, etc. Lohmeyer had a lawyer examine the title, and determined that two zoning violations existed on the lot: the house situated on the lot was only one story high, whereas the regulations required that all houses be two stories in height; and it was situated too close to the border of a neighboring lot (supposed to be no closer than 3 feet and here it was only 18 inches away). After Lohmeyer informed Bowers of the violations, Bowers offered to purchase and convey additional land behind the house (correcting the second violation), but Lohmeyer refused.
i) Court said a marketable title in real estate was one that was free from reasonable doubt, and a title which carried with it the potential for litigation was doubtful and therefore unmarketable. In general, zoning ordinances and other private covenants governing land use do not render a title unmarketable. However, the violations would have exposed Lohmeyer to the risk of litigation. Therefore, the title was unmarketable, and the sale therefore subject to rescission. It is not the land use restrictions themselves that render the title unmarketable, but the fact that the structure on the property violated those restrictions.
ii) Rule: The purchaser of real property may choose to cancel the sale if the title to the land is found to be unmarketable.
(1) “free from reasonable doubt, and a title is doubtful and unmarketable if it exposes the party holding it to the hazard of litigation.”
(2) Defect must be substantial! (i.e., finding a small leak that can easily be repaired not enough)

c) Basics

i) Violation of covenants and zoning ordinances makes a title unmarketable (if not waived)

ii) A covenant generally is an encumbrance which makes a title unmarketable (if not waived)

iii) Zoning ordinances do not make title unmarketable
d) Unmarketable: susceptible to litigation if violation and non violated covenant still limits what is in the bundle of sticks and if they end up violating it, still subject to litigation; allows others to enforce rights against them
i) An encumbrance which makes title unmarketable must be “substantial,” something which would raise reasonable doubt that title is not secure, that it could lead to litigation

e) Zoning Ordinances

i) nearly unanimous view is that a complied-with ordinance is not an encumbrance, but a violated one is an encumbrance.  It doesn’t matter whether the contract just says “marketable”, or “subject to.”
ii) Different from covenants b/c even in a regular contract, zoning ordinance doesn’t allow rescission
(1) Public regulation v private agreement
f) Covenant Four Options
i) Regular contract, complied-with covenant. Rescission? Yes

ii) Regular contract violated covenant. Rescission?  Yes.

iii) “Subject-to” contract, violated covenant. Rescission? Yes.

iv) “Subject-to” contract, complied-with covenant. No rescission.
D) Disclosure of Defects

a) Traditional Rule: caveat emptor – buyer beware (NY)

i) Modern; CA: require seller to disclose all known defects

b) Stambovsky v. Ackley - During the executory period for a contract for sale of a house, buyer learns that the house is haunted which is a fact not disclosed by the seller. Buyer wants to rescind and successfully argues that the seller is estopped from asserting that the house is not haunted because she has made affirmative representations to the public that it was haunted. This case is in NY which follows caveat emptor, but court creates an exception and allows buyer to rescind.

i) Rule: If a seller creates a condition that materially impairs the value of a contract and is within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care, nondisclosure of the condition constitutes a basis for rescission of the contract. 

c) Johnson v. Davis - Another problem of disclosure during the executory period. Davis specifically asked about water marks on the ceiling, but Johnson told her that they were not water marks and that the roof was in good working order. After the Davises paid a deposit to Johnson for the house, a rainstorm occurred and Mrs. Davis entered the house to find water gushing in from the windows and ceiling. Buyer seeks to rescind contract. Court say this is an affirmative misrepresentation which would be grounds for rescission, but tacks on an exception to caveat emptor.

i) Rule: Where a seller of property knows of facts materially affecting the value or desirability of the property that are not observable or known to the buyer, the seller has the duty to disclose them to the buyer.
ii) Duty to disclose despite caveat emptor when:

(1) Seller knows of facts materially affecting value

(2) Which are not readily observable

(3) And are not known to the buyer

E) Deed Warranties

a) Deed warranties

i) General Warranty (most common) - warrants title against all defects in title, whether they arose before or after grantor took title.
ii) Special Warranty - warrants only against the grantor’s own acts, not the acts of others

iii) Quitclaim - no warranties, conveys whatever title grantor has, if any

b) General Warranty has 6 express warranties (first three are Present Covenants; latter three are Future Covenants)

i) Covenant of seisin - the grantor warrants that he owns the estate that he purports to convey
ii) Covenant of right to convey - the grantor warrants that he has the right to convey the property. In most instances this covenant serves the same purpose as the covenant of seisin, but it is possible for a person who has seisin not to have the right to convey (e.g. a trustee may have legal title but be forbidden by the trust instrument to convey it)
iii) Covenant against encumbrances - the grantor warrants that there are no encumbrances on the property. Encumbrances include, mortgages, liens, easements, covenants, etc.
iv) Covenant of general warranty - the grantor warrants that he will defend against lawful claims and will compensate the grantee for loss that the grantee may sustain by assertion of superior title. 
v) Covenant of quiet enjoyment - the grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title. 
vi) Covenant of further assurances - grantor promises that he will execute any other documents required to perfect the title conveyed
F) Suit on Deed Warranty

a) Brown v Lober – 1947, the Bosts received a one-third interest in the mineral rights to land, with the owner reserving two-thirds of the interest. In 1957, the Bosts conveyed their interest to the Browns (plaintiffs) through general warranty deed with a covenant of quiet enjoyment. In 1974, the Browns tried to sell their mineral rights for $6,000, and only then discovered that they owned only one-third of the mineral rights. This forced them to renegotiate the contract price to $2,000. The original grantors (who owned the other two-thirds interest in the land) never exercised any rights to the land.
i) Rule: The mere existence, without more, of a superior title does not constitute a breach of quiet enjoyment
ii) Court: Browns should have done a title check before consummating the purchase of the property; then they would have discovered that the Bosts’ interests were limited. Because they failed to perform the title check, they cannot now recover damages
G) Deed Validity

a) Must be signed by party conveying

i) Forged deeds invalid

b) Deed is valid as b/t original owner and subsequent owner once delivered

i) As against other parties, depends on state rules re-recording and notice

c) Turns on delivery, not recording

H) Deed Delivery

a) Rosengrant v. Rosengrant - Conveyor and conveyee go to the bank where conveyor manually conveys a deed to conveyee and then has banker hold onto the deed in an envelope with both parties’ names on it to be retrieved and recorded once conveyor dies. Court says that this was not sufficient for delivery. What the parties should have done was created a will or conveyed the property subject to a life estate for the conveyor, but here, the deed could have been retrieved by either party meaning it could have been revoked at any time by conveyor and the conveyor continued acting as owner of the property

Recording System

A) Recording Acts

a) In the United States, deeds, mortgages, leases, options to sell, lis pendens (notice of pending actions), wills judgments liens, judgments affecting title all get recorded usually by a county office so that buyers, sellers, and others can see who has claims to titles and other issues with title.

b) Record System

i) Establishes a system of public recordation of land titles

ii) Preserves in a secure place important documents that in private hands, might be easily lost or misplaced

iii) Protect purchasers for value and lien creditors against prior unrecorded interests

c) Under the recording acts, a subsequent bona fide purchaser is protected against prior unrecorded interests

i) CL rule of prior in time, prior in effect continues to control unless a person can qualify for protection under applicable recording act

(1) Rule: once the grantor conveyed his interest to grantee, the grantor no longer had interest to convey to any subsequent grantee
B) Title Assurance
a) Generally done by title companies
b) County offices maintain land title records, including documents and indexes
c) Two ways of indexing: tract, or grantor/grantee – varies by county in CA
i) Public Tract index
(1) indexing documents by a parcel identification number assigned to the particular tract, don’t exist in most states
ii) Grantor-Grantee index
(1) Grantor index - all instruments are indexed alphabetically and chronologically under the grantor's surname
(2) Grantee index - all instruments indexed under grantee's surname
(a) Deed from A to B will be indexed under A in grantor index and B in grantee index
d) Searching for title:
i) Go backward in time to acceptable source/root of title the search forward from there
(1) If you buy land, search grantee index of grantor's name to a point and find his grantor and then so forth changing names and searching back as you go. Once you find reasonable root, switch to that name in the grantor index and go forward in time, checking the names as you go that you found in grantee index
ii) START FROM DATE OF EXECUTION NOT RECORDING
C) Types of Recording Acts
a) Common Law: First in Time, First in Right

b) Recording Statutes: States have statutes to protect bona fide purchasers if they meet three requirements:

i) Subsequent purchaser (of possessory estates and usually includes nonpossessory interests like easement, mortgage)

ii) For value (cant inherit or be gifted)

iii) Meets notice and/or recording requirements (statutes below)

c) Race statutes --> the person who wins the race to record prevails

i) Notice irrelevant- issue is first purchaser for value to record
d) Notice statute --> protects a subsequent purchaser against prior unrecorded instruments even though the subsequent purchaser fails to record

i) Subsequent BFP prevails if she had no notice. Recording creates notice, so these statutes are incentives for initial purchaser to record.  
e) Race-notice statute (CA) --> a subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser 1) is without notice of the prior instrument and 2) records before the prior instrument is recorded

D) Types of Notice

a) Actual - arises where one is personally aware of a conflicting interest in real property
b) Record (constructive) - if interest properly recorded, purchaser charged with notice even if does not have actual notice
c) Inquiry (constructive) - facts that would cause a reasonable person to make inquiry into the possible existence of an interest
E) Harper v Paradise - Susan Harper granted to her daughter-in-law, Maude Harper, a life estate in a farm, with the remainder to go to Maude’s children upon Maude’s death. (The deed conveying this interest was misplaced, and was not found again until 1957, at which point it was recorded.) Susan died. In 1928, Susan’s legal heirs executed a document which both acknowledged that the deed from Susan to Maude had been misplaced and conveyed to Maude their interest in fee simple in the property. This conveyance was recorded in 1928. Maude then used the property to secure a loan from Ella Thornton. When Maude defaulted on that loan, Thornton foreclosed on the property and received a sheriff’s deed executed and recorded in 1936. Title to the property continued to pass until it reached Lincoln and William Paradise in 1955. Maude died in 1972. Maude’s children (the remaindermen from the 1922 conveyance) and the Paradises both claimed rights to the farm.
a) Rule: Where a person acquires land rights without knowledge of existing prior conveyances and records his deed, his rights receive priority over previous conveyances from the same owner which were not recorded.
Access to Housing
A) Discriminatory Covenants

a) Shelly v. Kramer - restrictive covenants based on race are not enforceable. They are not unconstitutional themselves because they are private agreements and the Constitution generally protects against state action only. But they cannot be enforced by a court because that is a state action and would therefore be unconstitutional.

i) Rule: State court enforcement of a racially restrictive covenant constitutes state action that violates the Equal Protection Clause of the Fourteenth Amendment.
B) FHA review

a) Prohibits discrimination in the sale and renting of property

b) Texas case: "otherwise make unavailable" broadens the FHA to include disparate impact
C) Avenue 6E v. Yuma – Developers known for Hispanic neighborhoods are denied rezoning permits from City. It was their first denial in the past 76. They claim both disparate impact and disparate treatment. 
a) Disparate Treatment: The court analyzes whether a discriminatory purpose motivated the defendant by examining the events leading up to the challenged decision and the legislative history behind it, the defendant’s departure from normal procedures or substantive conclusions, and the historical background of the decision and whether it creates a disparate impact
i) The presence of community animus can support a finding of discriminatory motives by government officials, even if the officials do not personally hold such views
(1) community members’ opposition to Developers’ application, using language indicating animus toward a protected class, provides circumstantial evidence of discriminatory intent by the City
(2) use of “code words” may demonstrate discriminatory intent
ii) zoning request was the only request the City Council denied of the 76 considered over the three years preceding the Council’s decision.

iii) allegations demonstrate a historical background of stratification by race and class, indicating the City’s denial of Developers’ application to build moderately priced housing will have a disparate impact on Hispanics by denying them affordable opportunities to move into communities long dominated by more affluent Whites.

b) Disparate Impact: when a developer seeks to rezone land to permit the construction of housing that is more affordable, a city cannot defeat a showing of disparate impact on a minority group by simply stating that other similarly-priced and similarly-modelled housing is available in the general area
i) housing that is a fair distance away from where the family would otherwise choose to live cannot in all likelihood be described as comparable; neighborhoods change from mile to mile, if not from block to block.

ii) Truly comparable housing is not simply a question of price and model, but also of the factors that determine the desirability of particular locations—factors such as similarly or better performing schools, comparable infrastructure, convenience of public transportation, availability of amenities such as public parks and community athletic facilities, access to grocery or drug stores, as well as equal or lower crime levels
�what balancing test does one use?





