Property

Course Outline

Unit I. Consequences of Possession

A. Protection of peaceable possession
· In general, one can recover an item by showing prior peaceable possession

· Not necessary to show title

· “Peaceable” possession means possession after any physical contest in which possession was established has subsided
· Armory v. Delamirie

· Chimney-sweep boy had prior peaceable possession of jewel

· Chimney-sweep boy did not have title

· Chimney-sweep boy could nevertheless recover
· Ejectment: action to recover possession of real property

· Need only show prior peaceable possession

· Not necessary to show title

B. Relative title

　　　　　　　　　　　　　　　　　　　　　　　
· Current possessor has superior rights as against all the world except prior peaceable possessors and true owner

· Example based on Armory v. Delamirie
· Assume true owner of jewel was Countess of Chesterfield

· Assume Countess loaned jewel to her daughter

· Assume daughter hid jewel in chimney and chimney boy found it

· Chimney boy has superior rights as against all the world except Countess and daughter

· Daughter has superior rights as against all the world except Countess

· Countess has superior rights as against all the world

C. Peaceable possession if no one has superior rights

· One who acquires possession of an item in which no one else has superior rights has superior rights against all the world
· One who has superior rights as against all the world is said to “own” the item
· ﻿Rule of capture governs the allocation of res nullius, or unowned property. The rule awards ownership to the first possessor.
· ﻿physical (corporeal) possession: actually holding something in your hand or carrying it in a bag or in your pocket.
· ﻿we say we are in possession of those items not in our physical possession that we have control over.

· ﻿Constructive possession is defined as  “being in a position to exercise dominion  or control over a thing.”
· Example: Pierson v. Post
· Court assumes that once Post establishes possession, he has a protectible property right in the fox

· Immediate issue is whether Post established possession (“occupancy”)

· Rule for establishing possession of wild animals

· P. 63 “That is to say, that actual bodily seizure is not indispensable to acquire right to, or possession of, wild beasts; but that, on the contrary, the mortal wounding of such beasts, by one not abandoning his pursuit, may, with the utmost propriety, be deemed possession of him; since, thereby, the pursuer manifests an unequivocal intention of appropriating the animal to his individual use, has deprived him of his natural liberty, and brought him within his certain control. So also, encompassing and securing such animals with nets and toils, or otherwise intercepting them in such a manner as to deprive them of their natural liberty, and render escape impossible, may justly be deemed to give possession of them to those persons who, by their industry and labour, have used such means of apprehending them.”

· Key principle: once Post establishes possession, he has a protectible property right. Since no one else has any property right in the fox, it is his “property.”

D. Reading Pierson v. Post (one of my goals is to teach you how to read old cases)

· Forms of action: “Trespass on the case”

· an action for (1) money damages for a defendant’s (2) indirect or consequential injury to (3) plaintiff’s chattels or land resulting from the (4) defendant’s wrongful act
· Related forms of action:

· Replevin or detinue: forms of action to recover possession of chattels wrongfully taken from the plaintiff’s possession by the defendant.

· Trover (“conversion”): form of action to recover value of object wrongfully taken or retained by the defendant (Armory).
· Justinian, Bracton, et al (“Who are those guys?”). Two main legal systems in the world:

· Common law: Great Britain, US, former British colonies

· Civil law: Continental Europe and everywhere else

· Very rare for American courts to cite civil law authorities

E. Extending Pierson
· ﻿The rule of capture is the basis of the allocation of property rights in water, oil and gas, and ocean fishing and internet domain names.

· Barry Bonds’ homerun ball

· Whaling

· Surface water allocation: 
· prior appropriation system (California and other western states) -  get rights in water by using it. ﻿water rights are acquired by diverting water from a watercourse and putting it to beneficial use. Focus on the water itself. Doesn’t matter if own land adjacent
· ﻿the senior appropriator (i.e., the user with the oldest priority date) is entitled to its full appropriation before junior users get any water.

· ﻿Water rights are generally transferable and may be used in a different location and for a different purpose, as long as the transfer doesn’t injure junior appropriators.

· vs riparian: water rights incidental to ownership of real property - Don’t look at use of water but if own land. Gives water rights to owners of the adjacent land. Then adjudicate if competing uses accommodate. Water rights incidental to ownership of the land. 

· Riparian landowners are entitled to make reasonable use of the water. The test for reasonableness involves balancing the benefits of the use  against the rights and uses of the other riparians.

· Oil and gas
· ﻿ courts held that the owner of land did not own the oil and gas until it was “captured”—that is, until it came up out of the ground into the owner’s possession.

· Internet - domain names get rights by camping on them first. 
· Virtual Works v. Volkswagen: rights incidental to ownership of trademark

F. Incidental rights

· Not enough to apply rules of possession to an item

· First must decide whether the item will be treated as “possessed” or “owned” itself, or whether rights to it will be determined by reference to possession or ownership of some other item

· E.g., water rights incidental to ownership of real property under riparian system

· E.g., internet domain rights incidental to ownership of trademark

· May not be full possessory rights: e.g., owner of land has exclusive right to hunt foxes on his land

· Doesn’t own foxes, but Pierson doesn’t apply

· Fixtures: something securely, and usually permanently, attached or appended to real property

· Ownership or possession of fixtures is treated as incidental to the ownership or possession of the real property to which they are affixed

· E.g., chandelier (fixture) as opposed to floor lamp (personal property)

· Why it might make a difference: If A sells Blackacre to B, the chandelier passes to B automatically, but the floor lamp does not.

Unit 2. Adverse Possession

G. Basic Blackletter Law

· Statute of limitations for ejectment will not run unless and until the possession by the adverse possessor is
· (1) actual,
· (2) open and notorious,
· (3) continuous,
· (4) exclusive, and
· (5) hostile
· [(6) In CA, adverse possessor must pay property taxes on the property)
· Must satisfy all requirements throughout statutory period. 

· If statute runs, adverse possessor gets better title than person or persons against whom she has successfully possessed; those against whom she has successfully possessed lose their rights altogether

· If she has successfully possessed against everyone with superior rights, she becomes the “owner” 
· (1) Actual: how an average or reasonable owner of similar property might use such land
· living on the property, enclosing it, or substantially improving it almost always qualifies

· these are not normally prerequisites

· E.g., if average or reasonable owner of similar property might use land for logging or grazing sheep, such use normally constitutes “actual” possession

· (2) Open and notorious: in general, must possess land openly for all the world to see, as a true owner would; secret possession of another’s land does not give possessor any legal rights against owner

· Owner’s actual knowledge always meets this requirement

· Underlying policy: give owner fair opportunity to bring suit

· General requirement construed in light of this policy

· Actual knowledge always enough

· E.g., Manillo v. Gorski (p. 116)

· Neighbor built steps and walkway to sidewalk that extended 15” onto Owner’s land

· Did so openly and in full view of Owner

· Held: not sufficient to give Owner notice in absence of title survey showing that walkway extended onto Owner’s land
· (3) Continuous: the kind of continuity one would expect for the type of land involved
· E.g., land used for grazing might only be used part of each year, for example, in the summer
· (4) Exclusive: possessor behaved the way we would expect an exclusive possessor to behave
· Doesn’t mean no one else has come onto the land, with or without permission
· E.g., giving or withholding permission for others to come onto land

· E.g., defending possession by calling police or suing interlopers

· If only one among many using the land don’t allow to plead the statute/adversely possess.

· Groups can exclusively occupy, but not in competition with each other. 

· (5) Hostility:

· Majority rule (“objective rule”) (“Connecticut rule”): requirement met if the possession is objectively adverse – that is, if the possession is objectively inconsistent with the owner’s legal rights; no particular state of mind required
· E.g., Humbert v. Trinity Church (p. 125)

· When is possession not objectively inconsistent with owner’s rights? If owner has given permission

· Permission can be implicit

· Minority rule 1 (“Maine rule”): In addition, adverse possessor has to know that he is violating the rights of the person against whom he is possessing

· Minority rule 2 (“Iowa rule”): In addition, adverse possessor cannot know that he is violating the rights of the person against whom he is possessing

· E.g., Jasperson v. Scharnikow (p. 127)

· State-of-mind creeps into adverse possession cases even when use majority objective rule.

· Courts try to come up with reasons not to give property to adverse possessor. 
· Innocent Improver Doctrine (equitable)

· Law v. equity

· If adverse possessor loses at law and has substantially improved adversely possessed land and did not know he was violating owner’s rights, then court in equity may order owner to sell relevant part of the land to the adverse possessor for its fair market value

· E.g., Manillo v. Gorski (p. 116)
H. Uses of the Doctrine
· Requiring that owners be diligent – generally has effect of requiring that owners use land

· Promotes productive use

· If titles are problematic (e.g., on the frontier or where records have been destroyed), resolves competing claims to ownership

· Resolves boundary disputes
· E.g., building extends across known boundary line; after statutory period, former owner cannot insist that building be torn down

· Clears defective titles
· E.g., assume deed was improperly notarized and therefore not effective

· After statutory period, deed treated as valid
· Changes in use of doctrine over time

· Most US land no longer on frontier; records now generally available

· So doctrine currently most important to clear defective titles and resolve boundary disputes

· But ambiguities in possession and ownership still arise, and the doctrine of adverse possession is still used to resolve them

· Claim of right vs. color of title (hostility)

· Hostility requirement sometimes states that adverse possessor must hold under “claim of right”

· Ambiguous as to whether this requires showing of particular state of mind

· Technically, under majority rule, if adverse possessor’s possession is objectively inconsistent with owner’s rights, possession is under claim of right, regardless of subjective intent

· Color of title: where adverse possessor holds under color of a defective title

· Holding under color of title automatically satisfies hostility requirement

· If adverse possessor occupies part of land described in defective title and successfully adversely possesses, gets all of land described in defective title, not just land he actually possessed

· In some states, statute of limitation is shorter for adverse possession under color of title

I. Other Issues

· Abandonment: real property is deemed abandoned only if there is “clear and convincing evidence of an intention to abandon”

· This is almost never found

· Tacking: What if owner sells his interest to another or adverse possessor sells his interest to another?

· We tack one period of possession onto another if the transferor and transferee were “in privity” – which means if the transfer was voluntary

· Example on adverse possessor’s side: A enters O’s property in 2000. In 2008, A sells his interest to B. O sues B in ejectment in 2012. Assume a 10-year statute.

· Sale from A to B was a voluntary transfer; therefore A and B are in privity; therefore we tack the period of A’s occupancy against O (8 years) onto the period a B’s occupancy against O (4 years). Since B is treated as having adversely possessed against O for an aggregate of 12 years, the statute has run and B owns the land

· Example on owner’s side: A enters O’s property in 2000. In 2008, O dies; H inherits his property. H sues A in ejectment in 2012. Assume a 10-year statute.

· Transfer from O to H is treated as voluntary; therefore O and H are in privity; therefore we tack (add) the period of A’s occupancy against O (8 years) onto the period of A’s occupancy against H (4 years). Since A has adversely possessed against O and H for an aggregate of 12 years, the statute has run and A owns the land

· Examples of voluntary transfers: sale, gift, bequest, inheritance

· Examples of involuntary transfers: mortgage foreclosure, tax foreclosure, condemnation or transfer under threat of condemnation

· Tolling (legal disability)

· Statute may be “tolled” if plaintiff is under statutorily specified disability that prevents him from suing – e.g., being under 18, insane, or in prison

· Tolling is always statutory; statutes vary from state to state

· Adverse possession against the government

· Generally, cannot adversely possess land against a government

· Exception: in some states, can adversely possess land against a local government (not state government) if the land is not used for public purposes

· Scope of exception varies from state to state

· Adverse possession of chattels

· Problems are quite different; rules are therefore quite different as well

· E.g., thief never acquires ownership of personal property

· E.g., statute does not begin to run until owner discovers or should have discovered adverse possessor’s possession of the property

Minority rule (NY and Illinois): demand and refuse
Unit 3. Present Interests

J. The Feudal System

· All land ultimately held “of” the King

· King granted rights to particular parcels in exchange for specified services

· Persons to whom rights to parcels were granted were called “tenants”
· King’s tenants could then grant rights to all or part of their parcels to persons down the line – their “tenants”

· Process of making grants down the line called “subinfeudation”

· In theory, number of levels of subinfeudation was not limited

· E.g., A holds of the King, B holds of A, C holds of B, etc.

· Because all land was ultimately held “of” the King, it was called “royal” property

· Today, shortened to “real” property

· In exchange for rights to land, tenant owed services to his lord (person of whom he held)

· Most common: knight’s service: provision of military forces

· Other services might be required

· This was how the Crown funded the government

· Required services were known as “tasks” – a cognate of “taxes”

· There always had to be someone available to provide the required services

· This person was said to hold “seisin” or to be “seized” of the property

· His estate was known as a “freehold” estate

· Original system

· Freehold estates were not transferrable except through subinfeudation

· E.g., holder of freehold estate could not sell or give it away

· But could grant rights to a tenant, thereby becoming “lord” to that tenant

· How the system evolved over time

· Required services became fixed; often became irrelevant

· Tenants could buy out of service obligations in exchange for cash payment called “scutage”

· Problems with scutage

· Vulnerable to inflation

· Not automatic; only called for 40 times in all of English history

· Result: Payments up the feudal hierarchy declined over time

· Incidents: auxiliary rights of the lord

· Wardship: if tenant died and heir was still a minor, wardship allowed lord (1) to take what tenant would have taken (e.g., profits of the land) until child reached his majority, and (2) to sell child in marriage

· Relief: amount charged to permit heir to inherit

· Escheat: right to take land if tenant died without an heir (very rare)

· Forfeiture: right to take land if tenant convicted of felony (especially treason)

· Magna Carta: limited required services, scutage, and incidents

· If think of services, scutage, and incidents as rent, imposed rent control

· If think of services, scutage, and incidents as taxes, imposed tax limitations

· Avoidance techniques, often using subinfeudation, developed

· Quia Emptores Terrarum (1290): all transfers in fee simple absolute must be by substitution, not subinfeudation

· Effect: English real property becomes freely assignable

· Effect: Elimination of subinfeudation in fee simple absolute leads to more land being held directly “of” the King

· Quia Emptores Terrarum remains the law in the United States today: see landlord-tenant law

· Consequences

· Seisin: held by person holding present interest who owes services and incidents to person of whom he holds the land

· Present interest holder holds seisin; future interest holders do not

· E.g., O to D for life, then to GC; D holds seisin

· Owner generally holds seisin; renter does not

· Renter holds nonfreehold estate from the owner

· Ownership and seisin not identical

· E.g., adverse possessor sometimes holds seisin. This means that lord can go after adverse possessor for services and incidents

· Modern courts use terms like “seized of the land” or “disseized”

· In landlord-tenant law, landlord is still lord of the land and tenant still holds nonfreehold estate not subject to limitations of Magna Carta
K. Types of Present Interests

· Fee simple absolute: right to possession from now until end of time

· Fee simple determinable: right to possession from now until specified event (where event is framed in language of duration, e.g., “so long as,” “during,” “while”)

· With Fee Simple Determinable always have to worry about right returning to the grantor. Possibility of Reverter. 
· Fee simple on condition subsequent: right to possession from now until condition is broken (where condition is framed in language of condition, e.g., “provided that,” “but if,” “on condition that”)

· When condition occurs, nothing happens, grantor must affirmatively assert Right of Reentry. 

· Fee tail (successor to fee simple conditional): right to possession for life, then passes by primogeniture

· Primogeniture: to eldest son, unless there are no sons, in which case to daughters equally
· Today, owner may disentail by granting a fee simple absolute.

· Numerus clausus (“limited number”): these are the only permitted present interests; parties cannot make up new ones

L. Creating Present Interests

· Words of purchase vs words of limitation

· Words of purchase: describe person to whom interest in land is being transferred

· Words of limitation: describe type of interest being transferred

· Fee simple absolute: e.g., to A and his heirs 
· “to A” are words of purchase

· “and his heirs” are words of limitation

· Grant conveys no rights to heirs; “and his heirs” means “in fee simple absolute”

· Dangers of not using standard words of limitation: White v Brown (p. 257)

· “I wish Evelyn White to have my home to live in and not to be sold.”

· Possible interpretations:

· Fee simple absolute

· Life estate

· Presumptions

· In favor of fee simple absolute

· Against partial intestacy

· Held: Fee simple absolute

· Fee simple determinable vs fee simple on condition subsequent

· Fee simple determinable: right to possession from now until specified event (where event is framed in language of duration, e.g., “so long as,” “during,” “while”)

· If grantor conveys a fee simple determinable, he keeps a “possibility of reverter”

· Possibility of reverter automatically matures into fee simple absolute when event occurs

· E.g., O to A so long as no human being has set foot on Mars

· A holds fee simple determinable until first human on Mars

· O holds fee simple absolute immediately once first human sets foot on Mars

· Fee simple on condition subsequent: right to possession from now until condition is broken (where condition is framed in language of condition, e.g., “provided that,” “but if,” “on condition that”)

· If grantor conveys a fee simple on condition subsequent, he keeps a “right of reentry”

· Right of reentry does not automatically mature into a fee simple absolute when condition is broken

· Only matures into fee simple absolute when holder of right of reentry asserts it

· E.g., O to A and his heirs, provided that if the premises are used as a tavern, O may reenter and repossess

· A holds fee simple on condition subsequent until condition is broken and holder of right of reentry asserts it

· Fee tail (successor to fee simple conditional): right to possession for life, then passes by primogeniture

· Primogeniture: to eldest son, unless there are no sons, in which case to daughters equally

· Words of limitation for fee tail general: “and the heirs of his body”

· Still recognized in Delaware, Maine, Massachusetts, and Rhode Island

· Fee simple conditional still recognized in South Carolina

· Change from fee simple conditional to fee tail

· Courts held that if holder in fee simple conditional had issue born alive, could convey in fee simple absolute

· De donis conditionalibus (1285): Creates fee tail, eliminates fee simple conditional

· Fee tail: life estate followed by tail

· Fee tail followed by “reversion”

· Types of fee tail

· Fee tail general (“to A and the heirs of his body”): property passes under rules of primogeniture

· Fee tail male (“to A and the male heirs of his body”): property passes down male line

· Fee tail female (“to A and the female heirs of his body”): property passes down female line

· Fee tail special (“to A and the heirs of his body by B”): property passes under rules of primogeniture, but only to heirs by specified spouse

· Defeat of the fee tail: Taltarum’s Case (1472): the common recovery

· Collusive lawsuit to convert fee tail to fee simple absolute

· Decided one year after Edward IV’s victory over the house of Lancaster at the Battle of Tewkesbury

· Today: holder in fee tail can convey in fee simple absolute

· Life estate: O to A for life

· Grant “for life” always refers to grantee’s life

· If grantor conveys life estate, he keeps a “reversion”
· E.g., O to A for life. A to B for life

· After first grant, life estate in A, reversion in O

· After second grant, life estate in B measured by the first to die of A and B, reversion for life in A, reversion in O

M. Summary

· Fee simple absolute: grantor conveys everything, retains nothing

· Life estate: grantor conveys estate for grantee’s life, retains reversion
· Fee tail: grantor conveys estate for grantee’s life, land then passes under rule of primogeniture, grantor retains reversion
· Fee simple determinable: grantor conveys estate until specified event, retains possibility of reverter

· Fee simple on condition subsequent: grantor conveys estate until condition is broken, retains right of reentry
· Alienable – means transferrable while alive

· Devisable – can transfer by law

· Descendible – can descend by law 

Unit 4. Future Interests

N. Naming Future Interests: Basic Rules

· Grantor keeps the future interest

· Q1: Is grantor keeping it or giving it away? [see future interest flowchart]

· Q2: If grantor is keeping the future interest, if it takes, will it take immediately following a natural termination?

· If so, the future interest kept by grantor is a “reversion”

· E.g., O to A for life

· Life estate terminates naturally, so grantor keeps a “reversion”

· If not, the future interest kept by grantor is a “possibility of reverter” or “right of reentry”

· “Possibility of reverter” follows fee simple determinable, which is limited by language of duration (e.g., “during,” “so long as,” “while”)

· E.g., O to A for so long as she remains unmarried

· Fee simple determinable does not terminate naturally, so grantor keeps a “possibility of reverter”

· “Right of reentry” follows fee simple on condition subsequent, which is limited by language of condition (e.g., “but if,” “on condition that,” “provided that”)

· E.g., O to A and her heirs, but if A marries, O may reenter and repossess

· Fee simple on condition subsequent does not terminate naturally, so grantor keeps a “right of reentry”
· Reversions, possibilities of reverter, and rights of reentry are known collectively as “reversionary interests”

· Grantor gives the future interest away; interest immediately follows natural termination
· Q1: Is grantor keeping it or giving it away? [see future interest flowchart]

· Q2: If grantor is giving the future interest away, if it takes, will it take immediately following a natural termination?

· If so, the future interest created in a third party is some kind of “remainder”

· E.g., O to A for life, then to B and his heirs. If B takes, he will take immediately after A’s death (a natural termination)

· If not, the future interest created in a third party is some kind of “executory interest”

· E.g., O to A and her heirs, but if A becomes Protestant, to B and his heirs. If B takes, he will take after an unnatural termination (A becoming Protestant)

· Q3: If the future interest is some kind of remainder, is it contingent?

· A remainder is contingent if the grantee is unborn or unascertained or there is a condition precedent to his taking

· E.g., O to A for life, then to A’s first-born child. Assume A has no children. First-born child is therefore unborn and unascertained. Therefore A’s first-born child has a contingent remainder

· E.g., O to A for life, then to A’s heir. A’s heir is not ascertained until A dies. Therefore A’s heir has a contingent remainder

· Special rule for transfers to a class: a remainder in a class is vested if the class has at least one member and there are no conditions precedent to his taking. Otherwise, the remainder is contingent.

· E.g., O to A for life, then to A’s children and their heirs. Assume that A has at least one child. The remainder in A’s child is vested.

· If a remainder is not contingent, then it is a “vested remainder subject to open,” a “vested remainder subject to complete divestment,” or a “vested remainder”

· Q4: If the remainder is not contingent, is it subject to a condition subsequent?

· A “condition subsequent” need not be met to take, but it may result in loss of the interest

· E.g., O to A for life, then to B, but if B marries, to C and his heirs. There is no condition precedent to B taking, but if B marries, she loses the interest

· If a vested remainder is subject to a condition subsequent, it is a “vested remainder subject to complete divestment”

· Q5: If the remainder is not contingent and the gift is a class gift, are the grantees members of an open class?

· The grantees are members of an open class if new members can join the class
· If the remainder is not contingent and the grantees are members of an open class, the remainder is a “vested remainder subject to open” (also sometimes known as a “vested remainder subject to partial divestment”)

· E.g., O to A for life, then to A’s children and their heirs. Assume that A is alive and has at least one child. The remainder in A’s child is a vested remainder subject to open, because A can have more children

· If a remainder is not contingent, not a vested remainder subject to complete divestment and not a vested remainder subject to open, it is a “vested remainder”

· E.g., O to A for life, then to B and his heirs
· Grantor gives the future interest away; interest may not immediately follow natural termination
· Q1: Is grantor keeping it or giving it away? [see future interest flowchart]

· Q2: If grantor is giving the future interest away, if it takes, will it take immediately following a natural termination?

· If interest may not immediately follow natural termination, then it is some kind of “executory interest”

· E.g., O to A and her heirs, but if A becomes Protestant, to B and his heirs. If B takes, he will take after an unnatural termination (A becoming Protestant)

· E.g., O to A for life, then to B if B turns 21 before or after A dies

· B may turn 21 after A’s death, in which case B will not take immediately after a natural termination (A’s death)

· If it takes, will it divest grantor (or her successor) or someone else?

· If it will divest grantor, it is a “springing executory interest”

· O to A when he turns 21. Assume that A has not yet turned 21. Does not follow a natural termination, therefore an executory interest. If it takes, it will divest grantor (or her successor), so springing executory interest

· If it will divest someone else, it is a “shifting executory interest”

· E.g., O to A and her heirs, but if A becomes Protestant, to B and his heirs. If B takes, he will take after an unnatural termination. If so, he will divest A (someone other than grantor)

· If executory interest may divest grantor or someone else, shifting (so shifting trumps)

· E.g., O to A for life, but if B marries C before or after A dies, to B and his heirs. If B marries C before A dies, divests A. If B marries C after A dies, divests O. Therefore shifting executory interest
O. Naming Future Interests: Additional Rules

1. Purefoy v Rogers (1690) (first holding): If grant can be interpreted to create either a contingent remainder or a springing executory interest, presumption in favor of contingent remainder

· E.g., O to A for life, then if B marries C, to B and his heirs. Two possible interpretations:

· “then if B marries C before A dies”

· “then if B marries C ever (that is, before or after A dies)”

· First interpretation would create contingent remainder

· Second would create springing executory interest, because B might take some time after A dies, and therefore not immediately after a natural termination

· Therefore, in absence of evidence that grantor intended second interpretation, interpret as if reads “then if B marries C before A dies”

· Class gifts: Apply first holding of Purefoy minimally to avoid possibility of a gap

· E.g., O to A for life, then to A’s children who reach age 21

· Interpret as if reads “then to A’s children who reach age 21 if at least one of A’s children reaches age 21 before A dies”. This avoids possibility of a gap

· Do not read as “then to A’s children who reach age 21 before A dies”. This does more than avoiding possibility of a gap

· Ignore p. 272, second note under “Why does it matter …?”

· O “to A for life, then to B if she reaches the age of 21” would be interpreted as if it read “to A for life, then to B if she reaches the age of 21 before A dies”

· Remainder of that note is inaccurate simplification

· Why?: Remember that property law system was system for funding government

· Gaps in tenure disfavored, because gaps result in “taxes” not being paid

· In Unit 5, will return to this problem with the “rule of destructibility of contingent remainders” and the second holding in Purefoy

2. Alternate contingent remainders: If grant awards possession to one person if X, but to another if not X, we interpret the grant to the first as a contingent remainder and the grant to the second as an alternate contingent remainder

· E.g., To A for life, then if B marries C before A dies to B and her heirs, but if B does not marry C before A dies to D and his heirs

· B has a contingent remainder; D has an alternate contingent remainder

· Note: one of the rare situations in which “but if” is not language of divestment

3. Cannot end string with contingent remainder: No statement of who owns what can end with a contingent remainder. In such event, always add a reversion in O

· E.g., To A for life, then if B marries C before A dies to B and her heirs. Life estate in A, contingent remainder in B. But cannot end string with a contingent remainder. Therefore reversion in O as well.

· E.g., To A for life, then if B marries C before A dies to B and her heirs, but if B does not marry C before A dies to D and his heirs

· Logically, we have accounted for the property from now until the end of time.

· But cannot end string with contingent remainder. So O holds a reversion, even though logically there is no possible way for O to take. THIS WILL MATTER.

· State of the title: life estate in A, contingent remainder in B, alternate contingent remainder in D, reversion in O

4. Fee simple on executory limitation

· Until 1536, executory interests were void at law. They violated two rules:

· Rule Against Springing Interests: Any future interest in a third party must be capable of taking effect immediately upon expiration of the preceding estate.

· Example: O to A for life and one year after A’s death to B. B’s interest does not take effect immediately, so it violates the Rule Against Springing Interests.

· Example: O to A for life, then if B marries C either before or after A’s death, to B and his heirs. B’s interest may not take immediately if B does not marry C until after A dies, so it violates the Rule Against Springing Interests

· Rule Against Shifting Interests: Only naturally terminating estates can be followed by a future interest in a grantee (e.g., someone other than grantor)

· Example: O to A for so long as the land is used as a farm, then to B and his heirs. B’s interest is a future interest in a grantee. It follows an estate that does not terminate naturally. Therefore it violates the Rule Against Shifting Interests

· When executory interests were voided,

· Conditions framed in language of duration survived

· O to A for so long as the land is used as a farm, then to B and his heirs

· Rules voided interest in B but did not void condition, so read as “O to A for so long as the land is used as a farm”

· Fee simple determinable in A, possibility of reverter in O

· Conditions framed in language of condition were voided as well

· O to A and his heirs, but if B marries C to B and his heirs

· Rules voided interest in B and the condition as well, so read as “O to A and his heirs”

· Fee simple absolute in A

· But executory interests were valid in equity

· Interests in equity were used for tax-avoidance purposes, because incidents did not attach to equitable interests

· Statute of Uses (1536) and Statute of Wills (1540) converted all equitable “uses” to legal interests

· Purpose was to shut down tax avoidance

· Unintended consequence: to make executory interests that had been valid in equity valid at law

· But statutes did not actually repeal Rule Against Springing Interests or Rule Against Shifting Interests

· So technically, we do not rename the present interests that precede the now-valid executory interests

· O to A for so long as the land is used as a farm, then to B and his heirs

· Fee simple determinable in A, shifting executory interest in B

· O to A and his heirs, but if B marries C to B and his heirs

· Fee simple absolute in A, shifting executory interest in B

· Some courts have renamed the fee simple absolute in this situation, calling it a “fee simple on executory limitation” or “fee simple subject to executory limitation”

· Other courts still call the fee simple absolute a fee simple absolute

· But it is not a fee simple on condition subsequent
Unit 5. Miscellaneous Rules Governing Future Interests

P. Class Closing Rules: Class can close either physiologically or under rule of convenience

· Physiological closure

· Class closes physiologically when person who can create new class members dies

· E.g., O to A for life, then to B’s children.

· Class of B’s children closes when B dies

· No other physical impediment to creating new class members is considered

· E.g., B can have children for this purpose even if she is 80 years old

· Closure under rule of convenience
· Class closes under the rule of convenience when any member of the class is entitled to demand possession of his or her share
· That is, when all prior estates have terminated and there are no conditions precedent to one or more members of the class taking possession
· Rule of convenience is rule of construction, not of law, and can therefore be overridden by expression of contrary intent by the grantor
· E.g., O to A for life, then to all my grandchildren equally

· Assume that O has two children, B and C. B has children, but C does not

· Assume further that it is clear that O wants to provide for all his grandchildren

· If we apply the rule of convenience, then when A dies, the class closes, because B’s children are entitled to demand possession. This would exclude C’s children, when born later.
· If so, grantor’s intention overrides rule of convenience and class of O’s grandchildren only closes physiologically, that is, when all O’s children die. (can be overridden by clear expression of contrary intent by the grantor.) 
· A child in the womb is treated as alive for class closure purposes

· The closed class includes the child in the womb if and when he or she is born
Q. Per Capita vs Per Stirpes

· Per capita: equally among members of the specified group

· Per stirpes: by right of representation

· Example: Assume O has two children, B and C. B has three children. C has two.

· “to my grandchildren per capita”

· Each of O’s grandchildren gets an equal amount (so 1/5th each)

· “to my grandchildren per stirpes”

· B’s three children share B’s one-half share, so each gets 1/6th
· C’s two children share C’s one-half share, so each gets 1/4th
· Per stirpes allows grants to family groups equally

R. Rule of Destructibility of Contingent Remainders

· The Rule: if a contingent remainder does not vest by the time the preceding freehold estate terminates, the contingent remainder is destroyed
· Example: O to A for life and upon A’s death to A’s eldest child if he shall attain the age of 21
· Child’s interest is a contingent remainder, because there is a condition precedent to his taking
· Assume A dies when his eldest son is under 21
· Contingent remainder is destroyed; grantor’s reversion matures into a fee simple absolute
· When A’s eldest son later reaches age 21, he does not get the property
· Still the law in Florida and possibly in 6 other states
· 3 Situations to have to worry about rule of destructibility of contingent remainders: Natural terminal, termination by merger and unnatural termination. 
· Natural termination (only follows a life estate or end of fee tail)
· Example: O to A for life and upon A’s death to A’s eldest child if he shall attain the age of 21
· A dies (natural termination)

· If A’s eldest child has not yet reached age 21, contingent remainder is destroyed

· Rule of destructibility has same effect as Purefoy. Rule of Purefoy still applies in states that have abolished the Rule of Destructibility. 
· Termination by merger

· Doctrine of merger: whenever one person owns more than one interest which, when added together, make up another named interest, we combine them into that named interest, they merge
· Example: “to you for life” SOT: Life estate in you, reversion in me

· I then “release” my reversion to you

· You own both the life estate and the reversion

· Added together, they equal a fee simple absolute

· Therefore you own a fee simple absolute

· Example: “to you for life” SOT: Life estate in you, reversion in me

· You then “surrender” your life estate to me

· I own both the life estate and the reversion

· Added together, they equal a fee simple absolute

· Therefore I own a fee simple absolute

· Termination by merger: If two interests that would otherwise merge are separated only by contingent remainders, the contingent remainders are destroyed and the two interests merge (could be springing executory interest under second holding in Purefoy)
· Example: O to A for life, then to B and his heirs if B marries C
· SOT: Life estate in A, contingent remainder in B, reversion in O

· Assume O releases his reversion to A
· Life estate and reversion would otherwise merge; they are separated only by a contingent remainder

· Therefore, contingent remainder is destroyed and A holds fee simple absolute

· Example: O to A for life, then to B and his heirs if B marries C, but if B does not marry C to D and his heirs

· SOT: Life estate in A, alternative contingent remainders in B and D, reversion in O

· Assume O releases his reversion to A
· Life estate and reversion would otherwise merge; they are separated only by contingent remainders

· Therefore, contingent remainder is destroyed and A holds fee simple absolute

· Abo Petroleum Corporation v. Amstutz
· Life estate in daughter, contingent remainder in daughter’s children, reversion in parents

· Parents released reversion to daughter

· Under Rule of Destructibility, daughter gets FSA

· Without Rule of Destructibility, title is life estate in daughter, contingent remainder in daughter’s children, reversion in daughter

· When children are born, contingent remainder vests and reversion disappears

· Exception: if life estate and next vested estate are created simultaneously in same person with intervening contingent remainder in another
· Contingent remainder is not destroyed by merger.

· Example: O to A for life, then to B and his heirs if B marries C, then to A and his heirs
· Unnatural termination: e.g., renunciation (not a divesting event)
· Springing executory interest is destructible if could take immediately after natural termination of preceding estate (second holding of Purefoy)
· Example 1: O to A for life, then if B marries C, to B and his heirs
· Under first holding of Purefoy, probably treat B’s interest as contingent remainder

· But if interpret B’s interest as springing executory interest:

· Could take immediately after natural termination of A’s life estate

· E.g., if B marries C before A dies

· Therefore, B’s springing executory interest is destructible – that is, subject to Rule of Destructibility of Contingent Remainders

· Therefore, if B has not married C by the time A dies, interest is destroyed

· Example 2: O to A for life, then if B marries C before or after A dies, to B and his heirs
· Now, B clearly has springing executory interest
· Could take immediately after natural termination of A’s life estate

· E.g., if B marries C before A dies

· Therefore, B’s springing executory interest is destructible

· Therefore, if B has not married C by the time A dies, interest is destroyed
· Example 3: O to A for life, then if B marries C, to B no earlier than one day after A’s death
· B clearly has springing executory interest
· B cannot take immediately after natural termination of A’s life estate

· There will always at least a one-day gap

· Therefore, B’s springing executory interest is not destructible

S. Rule in Shelley’s Case

· Rule in Shelley’s Case: If a grantor conveys a life estate to A and by the same instrument attempts to create a remainder in fee simple or fee tail in A’s heirs, the result is a remainder to A [in fee simple or fee tail, respectively]

· Applies only if life estate in A and remainder in A’s heirs are both legal or both equitable
· Does not apply if one is legal and the other equitable
· Example: O to A for life, then to B and the heirs of his body, then to A’s heirs

· Under Rule in Shelley’s Case will be read as “to A for life, then to B in fee tail, then to A”
· Example: O to A for life, then if A’s daughter Jane survives A to Jane in fee tail, then to A’s heirs.

· Under Rule in Shelley’s Case will be read as “to A for life, then contingent remainder to Jane, then to A”

· Q: Assume that the Rule of Destructibility of Contingent Remainders still exists in the jurisdiction in question. Does destructibility by merger apply?
· A: No. Exception to destructibility by merger applies where both the life estate and the next vested estate are created in the same person at the same time. Rule in Shelley’s Case is treated as effecting intent to grantor

· Distinguished: O to A for life, then to A’s children

· Assume that A’s children are also A’s heirs

· Rule in Shelley’s Case does not apply. Only applies if remainder is in “A’s heirs”

· Rule in Shelley’s Case remains the law in four states: Arkansas, Colorado, Delaware, and Indiana
· Rule has been abolished prospectively only in many other states and therefore may remain relevant to the construction of transfers made prior to its abolition
T. Doctrine of Worthier Title

· Testamentary branch: devise to heir of testator is void if it purports to give beneficiary an interest of the same quality and quantity he or she would have had if the testator had died without a will
· Example: T by devise to A in fee simple
· Assume A is T’s only heir, so A would have received the property even if T had died without a will
· Devise to A is void; A takes by intestacy

· Reason: Incident of relief due if take by intestacy, but not if take by will

· So rule was anti-tax-avoidance rule

· Testamentary branch not the law in any state today

· Inter vivos branch: inter vivos conveyance of remainder or executory interest to the heirs of the grantor is void and the grantor retains future interest

· Note: unlike Rule in Shelley’s Case, inter vivos branch of Doctrine of Worthier Title applies to executory interests as well

· Example: O by gift to A for life and upon A’s death to O’s heirs
· Under Doctrine of Worthier Title, read as “to A for life”

· Grant to O’s heirs is void

· Purpose: anti-tax-avoidance under medieval law. When O dies, will pass to O’s heirs by intestacy and incident of relief will apply

· Inter vivos branch is rule of law in Georgia, Mississippi, Tennessee, Arkansas, and Pennsylvania
· Abolished entirely in nine states
· In remaining states, remains a rule of construction
· In one form or another, still in place in 41 states
Unit 6. Rule Against Perpetuities

U. Basics

· Rule statement: “no future interest is good unless it must vest, if at all, not later than 21 years after the death of some life in being at the creation of the interest”
· Applied at the moment of the grant

· By deed: at moment of conveyance

· By will (devise): at moment of testator’s death

· Does not apply to:

· Present interests: FSA, life estate, fee tail, fee simple determinable, fee simple on condition subsequent
· Interests retained by grantor: reversion, possibility of reverter, right of reentry

· Vested interests in grantee: vested remainder, vested remainder subject to complete divestment

· But does apply to: vested remainder subject to open, contingent remainder, springing and shifting executory interests

· Also applies to other future interests in land: e.g. options to purchase 

· Example:

· O to A for life, then to B and her heirs for life
· State of title before applying the Rule: life estate in A, vested remainder for life in B (assuming B is born and ascertained), reversion in O

· A’s interest is a present interest, and therefore not subject to the Rule

· B’s interest is a vested remainder, and therefore not subject to the Rule

· O’s reversion is retained by grantor, and therefore not subject to the Rule

· Therefore, state of title after applying the Rule: life estate in A, vested remainder for life in B (assuming B is born and ascertained), reversion in O
· To vest: a future interest vests when all questions as to whether it will take, when it will take, and who will take are resolved

· Interests retained by the grantor are always vested

· Natural termination of the preceding interest is never treated as a contingency

· Example 1: O to A for life, then if B marries C before A dies, to B and his heirs

· SoT before applying the Rule: life estate in A, contingent remainder in B, reversion in O

· Contingencies that must be resolved: whether B will take at all

· Once B marries C, his interest will become a vested remainder – that is, it will vest

· Therefore: Q is whether it is possible for B to marry C more than 21 years after death of the last life in being at the creation of the interest

· B is a life in being (assuming B was born and ascertained at the time)

· Therefore: Q is whether it is possible for B to marry C more than 21 years after he dies

· Answer: no. Therefore, contingent remainder in B is valid under the Rule

· Example 2: O to A for life, then if one child marries before or after A dies, to the first child to do so and his heirs

· SoT before applying the Rule: life estate in A, reversion in O, springing executory interest in A’s first child to marry

· If Rule of Destructibility applies, then springing executory interest in A’s first child to marry will be destroyed upon A’s death if no child has yet married

· Therefore, if Rule of Destructibility applies, interest will vest or be destroyed no later than A’s death

· A is a life in being

· Therefore: Q is whether it is possible for A to die more than 21 years after A dies

· Answer: no. Therefore, if the Rule of Destructibility applies, the springing executory interest is valid under the Rule Against Perpetuities

· But assume instead that the Rule of Destructibility has been abolished

· If so, springing executory interest in A’s first child to marry will not be destroyed upon A’s death

· Therefore: Q is whether it is possible for A’s first child to marry to do so more than 21 years after A’s death

· Answer: yes. Therefore, the springing executory interest is void from the outset

· Therefore: SoT after application of the rule is life estate in A, reversion in O

· Consequences of violation of the Rule Against Perpetuties

· 1. Interest is void from outset. Read grant as if that interest has been crossed out.

· 2. If voided interest would take on occurrence of a condition, void condition if framed in language of condition, but not if framed in language of duration

· Example 1: O to A and his heirs, but if the land is ever used for the sale of alcohol, to B and his heirs

· Q is whether it is possible for the land to be used for the sale of alcohol more than 21 years after all lives in being at the creation of the interest have ended. Answer: Yes

· Therefore: 1. Interest in B is void

· And: 2. Condition is voided as well

· So read the grant as follows: “O to A and his heirs”

· Therefore, fee simple absolute in A

· Example 2: O to A and his heirs so long as the land is not used for the sale of alcohol, then to B and his heirs

· Q is whether it is possible for the land to be used for the sale of alcohol more than 21 years after all lives in being at the creation of the interest have ended. Answer: Yes

· Therefore: 1. Interest in B is void

· But: 2. Because the condition is framed in language of duration (“so long as”), the condition is not void

· So read the grant as follows: “O to A and his heirs so long as the land is not used for the sale of alcohol”

· Therefore, fee simple determinable in A, possibility of reverter in O

· 3. Doctrine of Infectious Invalidity: If some interest (the “first interest”) has been included solely to hold the property for a second interest and the second interest is void under the Rule Against Perpetuities, then the first interest will be voided as well

· Example: O to A for life, then to all of A’s grandchildren who reach 21. Assume that A has no grandchildren at time of the grant

· SoT before applying the Rule: life estate in A, contingent remainder in A’s grandchildren, reversion in O

· Q: when will we know whether the grandchildren’s interest will take, when it will take, and who will take?

· A: We will know whether the interest will take upon A’s death, because first holding in Purefoy requires that we read grant to require that at least one of A’s grandchildren be born before A’s death for any grandchildren to take

· A: We will know when the interest will take, because it either takes or does not take at the moment A dies
· A: But we will not know which of A’s grandchildren will take unless the class closes under the rule of convenience

· If class closes under the rule of convenience, only grandchildren alive at A’s death are in closed class

· Remember: child in the womb is treated as alive for this purpose. We ignore the child in the womb problem.

· Such grandchildren will either reach 21 or die no more than 21 years after A’s death

· A is a life in being

· Therefore: under rule of convenience, we will know which of A’s grandchildren will take no more than 21 years after A dies

· Therefore: contingent remainder in A’s grandchildren is valid under the Rule

· A: If the rule of convenience does not apply, we may not know which of A’s grandchildren will take until more than 21 years after A’s death

· Scenario: A dies; one of A’s children then has a child (“X”); X will take a share if and when he reaches age 21

· Q: Will we necessarily know whether X will turn 21 no later than 21 years after A dies? A: No. Therefore, the entire interest in A’s grandchildren is void under the Rule Against Perpetuities

V. Techniques for applying the Rule
· Classic or “Kill them all” method

· See if you can imagine a scenario in which the interest vests too late

· If you can, then the interest is void from the outset

· Problem: the fact that you cannot imagine such a scenario does not mean there isn’t one; it may merely mean that you were not imaginative enough

· Formula method

· Frame question in the following form: “Is it possible for X to occur more than 21 years after Y?”

· X is the event that will resolve a contingency

· Y is the death of the last life in being

· A person is a life in being for this purpose if he is:

· (1) identifiable at the time of the grant

· (2) relevant to the grant, and

· (3) not a member of an open class

· Contingencies: whether it will take, when it will take, and who will take

· Natural termination of preceding estate never treated as a contingency

· If the answer is Yes for any contingency, the interest is void

· If the answer is No for all contingencies, the interest is valid

· This formula method is more structured version of method given in your book
W. Reforms

· Wait-and-see version: Instead of asking whether interest might vest too late, instead ask whether interest actually vests too late

· Example: O to A for life, then to all of A’s grandchildren who reach 21. Assume that A has no grandchildren at time of the grant

· Not void from outset. Instead, we wait to see whether the grandchildren’s interest actually vests too late – that is, whether any grandchild reaches 21 more than 21 years after lives in being at the time of the grant

· Advantages: Easier for lawyers and judges

· Disadvantages: Makes property almost impossible to buy or sell until question is resolved; also renders valid many grants that would otherwise be void under the common law version

· Uniform Statutory Rule Against Perpetuities: grant is valid if it is valid under the common law rule OR if it actually vests or terminates within 90 years after the interest is created
· Adopted in 28 states, including California
· Two consequences:

· If the common law rule is violated, the property will be tied up for up to 90 years while we wait to see whether the interest actually vests within that time
· The lawyer who drafted the bad language will always be dead by the time we learn whether anyone was injured by the bad drafting. The rule therefore insulates lawyers from liability for malpractice.

· Cy pres: gives courts the power to rewrite the language of the grant in a manner consistent with the Rule so as most nearly to effectuate the grantor’s intentions
· What order to apply the rules?

· Name then
· Interpret (assumptions or interpretive rules that might apply) (e.g. first holding in Purefoy, presumption in favor of fee simple, presumption in favor of fee simple determinable)
· Classify everything (name the interests)

· Apply the upfront rules: Rule in Shelley’s Case and Doctrine of Worthier title, last upfront rule applied is Common Law Rule Against Perpetuities (all at moment of conveyance)
· Wait & See rule – Only applied later on after the occurrence of some event (doesn’t apply at moment of the grant). Rule of destructibility of contingent remainder and Wait & See version of Rule Against Perpetuities.
Unit 7. Wills, Trusts, and Waste

X. Wills

· The “testator” is the person who makes the will
· The “estate” consists of assets the decedent owns at death
· A “devise” is a gift of real property in a will
· A “residuary clause” is a clause that tells us what happens to all property not specifically given away in other clauses in the will

· Someone dies “testate” if she dies with a will
· She dies “intestate” if she dies without a will
· The “intestacy laws” tell us who gets her property if she dies intestate
· An “heir” is someone who inherits property by intestate succession 
· A “beneficiary” is someone who inherits property by will
Y. Trusts

· Trust: an equitable arrangement in which legal title to property (the “corpus”) is given to a trustee, who must administer the property for the benefit of the trust beneficiaries, who are said to own equitable title in the property.

· Legal and equitable title are separated. Trustee has legal title, holds for benefit of beneficiaries. Beneficiaries have equitable title. 

· Powers of trustee are almost always defined in trust instrument. They may include selling, leasing, or mortgaging property and keeping it in repair.

Z. Waste

· Body of rules governing disputes between present and future interest-holders

· Sue in waste – cause of action

· Can get an injunction or damages

· Classic common law: waste consists of damage to or any major change in property

· Modern cases tend to look at whether action of present interest holder reduces value of future interest

· Not clear that this entirely replaces classic common law rule
Unit 8. Concurrent Estates: Types, Severance, Partition
AA. How Concurrent Estates Arise

· Two or more people buy a piece of property together
· E.g., married couple

· E.g., friends

· E.g., business partners

· By bequest or inheritance to two or more people

· E.g., O by will “to my children”

· E.g., O by intestacy to his children

AB. Tenancy in Common

· Each “co-tenant” has right to possess all of the property concurrently
· Each co-tenant’s interest is an “undivided interest in the whole”

· This undivided interest is alienable, devisable, and descendible
· Upon death, an interest as tenant in common passes like any other property of the decedent
· Created by O to “A and B as tenants in common”

· Tenancy in common is the presumed default

· O to “A and B and their heirs” would be presumed to create tenancy in common between A and B

· Exception: purchase by a married couple in jurisdiction that recognizes tenancy by the entirety

· Tenants in common can have different percentage interests

· E.g., O to A with a ¾ undivided interest as tenant in common and B with a ¼ undivided interest as tenant in common

· Both can possess all of the property concurrently

· The different percentage interests become relevant when the property is sold or rented out

· Law presumes equal shares; unequal shares should be explicitly stated

· Courts sometimes use 

AC. Joint Tenancy With Right of Survivorship

· Upon death of one co-tenant, remaining co-tenants take deceased co-tenant’s share
· E.g., O to “A, B, and C as joint tenants with right of survivorship

· State of title: A, B, and C each holds an undivided 1/3 interest as joint tenant with right of survivorship

· Next, A dies. Beneficiaries under A’s will and A’s heirs at law take nothing

· State of title: B and C each holds an undivided ½ interest as joint tenant with right of survivorship

· Next, C dies. Beneficiaries under C’s will and C’s heirs at law take nothing

· State of title: B in fee simple absolute

· Four unities test: unity of time, title, interest, and possession.

· Time.–The joint tenants must have acquired their concurrent interests at the same time

· Title (source).–The joint tenants must have acquired their concurrent interests by the same instrument

· Interest (quantity).–Each joint tenant must have an identical percentage interest in the property

· Possession (quality).–Each joint tenant’s share must be identical with respect to duration, quality, and right to possession

· Old common law presumption: If all four unities were met, at old common law it was presumed that a joint tenancy with right of survivorship was intended

· Current presumption: Unless clearly indicated to the contrary, presumed that a tenancy in common is intended even if the four unities are met
· How created: to A and B “as joint tenants with right of survivorship”

· In some states, also required to add “and not as tenants in common” to fully rebut the presumption

· Follow the practice in your state

· NEVER transfer property “to A and B as joint tenants”

· In most states, because of unity of interest, joint tenants with right of survivorship must hold equal percentage interests

AD. Tenancy by the Entirety

· Fifth unity required: “unity of the person” (this means the co-tenants must be married)

· unity of time, title, interest, and possession required as well

· includes couples in civil unions or registered domestic partnerships
· can only be severed by divorce

· Exists in only 20 states (not California), mostly in the eastern United States
· In those states, the bulk of all owner-occupied homes is held in this form, so it’s still very important
· Other advantages

· E.g., in Massachusetts, in receivership and bankruptcy, tenancies by the entirety are protected property, while joint tenancies with right of survivorship are not
· Consequence: If you go into receivership or bankruptcy in Massachusetts, you keep your house if you hold it in tenancy by the entirety, but you lose it if you hold it in any other form
· What if O to H and W as tenants by the entirety, but H and W are not legally married?

· Courts split

· Some say joint tenancy with right of survivorship, because grantor intended right of survivorship

· Some say tenancy in common, because that is default rule

AE. Severance

· “Severance” means conversion to a tenancy in common

· NOT the same as partition, which involves dividing up the property

· Joint tenancy with right of survivorship: severed if any of the four unities is breached

· E.g., O to “A and B as joint tenants with right of survivorship”

· B then conveys his interest to C

· State of the title: C acquired his interest at a different time and by a different instrument than A; therefore, the unities of time and title are breached; therefore both interests are converted to interests as tenants in common

· So A and C each hold an undivided ½ interest as tenant in common

· E.g., O to “A, B, and C as joint tenants with right of survivorship”

· A conveys her interest to B and B conveys her interest to A

· State of the title: Each co-tenant acquired her interest at a different time and by a different instrument than the other two; therefore, the unities of time and title are breached for all pairs; therefore all interests are converted to interests as tenants in common

· So A, B, and C each hold an undivided 1/3 interest as tenant in common

· E.g., O to “A, B, and C as joint tenants with right of survivorship”

· C conveys her interest to D

· State of the title: D acquired her interest at a different time and by a different instrument than A and B; A and B continue to meet the four unities test vis-à-vis each other, but not with D.

· Therefore, D holds an undivided 1/3 interest as tenant in common; A and B each hold an undivided 1/3 interest as joint tenant with right of survivorship vis-à-vis each other, but as tenants in common vis-à-vis D

· Next, D dies

· State of the title: D’s successor-in-interest holds an undivided 1/3 interest as tenant in common; A and B each hold an undivided 1/3 interest as joint tenant with right of survivorship vis-à-vis each other, but as tenants in common vis-à-vis D’s successor-in-interest

· Alternatively, D does not die, but A dies

· State of the title: B holds an undivided 2/3 interest and D holds an undivided 1/3 interest, both as tenants in common

· Other possible events of severance

· Mortgage given by one co-tenant, but not the other, to secure a loan

· Lien theory of mortgages: mortgages as mere security interests, not changing underlying title in any relevant way

· Lien theory states tend to hold that a mortgage given by one co-tenant does not sever

· Title theory of mortgages: legal title transferred to lender, equitable title retained

· Title theory states tend to hold that a mortgage given by one co-tenant severs, because the unity of interest or possession is breached

· If mortgage is given by both co-tenants, no problem

· Lease given by one co-tenant, but not the other, to a renter

· Old common law rule: permanently severs

· Alternative common law rule: temporarily severs for duration of lease

· So if one co-tenant dies while lease is in place, passes by will or intestacy

· But if co-tenant dies after lease has terminated, passes by right of survivorship

· Tenhet v Boswell (California): lease by one co-tenant does not sever

· Unclear which rule is majority rule

· Severance of tenancy by the entirety

· Can only be severed by divorce

· Practical consequence

· H and W hold as tenants by the entirety

· H sells his interest to X

· Does not sever; W retains right of survivorship

· When H dies, W takes entire fee simple absolute

· When buying or selling property in state that recognizes tenancy by the entirety, generally need both spouses’ signature on deed

AF. Partition

· “Partition” means dividing property or proceeds from sale of the property, so co-tenant cease to be co-tenants

· NOT the same as “severance,” which means conversion to a tenancy in common

· Partition can be voluntary or involuntary

· Voluntary partition means an agreement among co-tenants about how to divide up the property or proceeds from sale of the property

· Involuntary partition means suing for a court order dividing up the property or proceeds from sale of the property

· Remedies available in suit for involuntary partition

· Physical division of the property (e.g., A gets the north 40 acres and B gets the south 40 acres)

· Sale of property at a partition sale and division of the proceeds
Unit 9. Concurrent Estates: Rights Inter Se; Marital Property

AG. Rights Inter Se (rights among co-tenants)

· Best way to understand rights is to understand available causes of action
· Accounting

· Action in equity brought against fiduciary to compel him or her to account for his or her actions as fiduciary
· Fiduciary: someone who has a duty, created by his or her undertaking, to act primarily for another’s benefit in matters connected with such undertaking
· E.g., trustee is fiduciary for beneficiaries

· E.g., lawyer is fiduciary for clients

· Co-tenants treated as fiduciaries for each other for some purposes

· E.g., A and B are 60-40 tenants in common; A rents property out for $1,000
· B can bring action for accounting to compel A to account for net profits
· If parties hold the property 60-40, B should get 40% - or $400
· E.g., A and B are 60-40 tenants in common; A lives on property; B does not

· Majority rule: B not entitled to 40% of rental value of property

· Exception: If A has ousted B, B is entitled to 40% of rental value

· Difference between ouster for this purpose and ouster for purposes of adverse possession

· No hostility for AP purposes unless ouster

· But ouster for AP purposes must be very clear – sufficient to put co-tenant on notice that adverse possessor is claiming absolute title

· Minority rule: B is entitled to 40% of rental value, even if there was no ouster

· Action for mesne profits (type of action for accounting): Action by one co-tenant to recover portion of net profits or value derived by another co-tenant from co-owned property

· Includes rental hypo and hypo involving living on land

· Also includes many other more complex scenarios

· E.g., A farms property, B does not

· E.g., A mines property, B does not

· E.g., A cuts timber on property, B does not

· Large body of case law governing actions for mesne profits in such circumstances

· Recovery in action for mesne profits is limited to share of net profits

· Can deduct all reasonable operating costs

· Improvements (e.g., new room, swimming pool)

· Cannot deduct cost

· Payor entitled to increase in net profits derived by reason of improvement

· E.g., assume A and B are 60-40 tenants in common; A rents property out for $1,000 per month; A pays cost to add new room; rent increases to $1,200

· A is entitled to rent increase ($200) attributable to his increased investment plus his share (60%) of original rent (60% x $1,000 = $600)

· So A gets $800/month; B gets $400/month after addition of new room
· Because actions for accounting are equitable, ultimate test is what is fair
· Contribution

· Action at law to recover share of costs that ought properly to be shared

· Rule 1: if cost is mandatory, co-tenant who paid the cost can sue other co-tenant for contribution
· Mandatory: cost which if not paid may result in legal loss of property

· E.g., mortgage payments, property taxes

· If required by lender, may include insurance

· Exception: if co-tenant who paid the cost is using property but other co-tenant is not

· Exception to exception: co-tenant who paid cost and is using the property is entitled to contribution with respect to portion of cost that exceeds rental value of property

· E.g., rental value is $1,000 per month; mortgage is $1,200 per month

· A, who is occupying and is 60% co-tenant, is entitled to contribution of 40% x $200 (excess of mandatory cost over rental value) from B, who is not occupying and is 40% co-tenant
· Rule 2: if cost is optional cost, no suit for contribution

· Rationale: owner can elect to let his or her property run downhill
· Optional cost: any cost other than a mandatory cost

· E.g., repairs

· Rule 2: if cost is improvement, no suit for contribution

· Improvement: permanent change in property that increases its value and does more than merely replace, repair or restore original condition
· E.g., added room, added swimming pool

· Compare contribution with accounting:

· Assume A and B are 60-40 tenants in common; A leases property out for $1,000 per month gross rent; assume A pays $200 cost

· If A sues B for contribution, contribution rules apply; therefore, A cannot recover any part of the $200 cost in contribution

· If B sues A for accounting, A is only liable for portion of net profits; net profits means profits net of costs; therefore, A can deduct $200 from the $1,000 gross rent to compute amount that must be shared 60-40

· Involuntary partition: suit to terminate co-tenancy through physical division of property or sale of property and division of proceeds

· Action in equity brought to terminate co-tenancy through physical division of property or sale of property and division of proceeds

· Almost always accompanied by action for accounting

· Because actions for partition are equitable, ultimate test is what is fair
· Owelty: payment by one party to another to make partition fair (pay difference in value of property after divided up)

· Uniform Partition of Heirs Act - allows any cotenant to buy out the property of the party seeking partition.
· Emphasizes physical partition for land inherited by relative, need extreme prejudice
· Orders court to attempt to sell on the open market (not at auction) as bring in higher prices.

· Waste

· Generally, waste is a legal doctrine used to resolve disputes between present and future interest-holders, not co-tenants

· Courts are split on whether one co-tenant can be liable to another for waste
· Some say that the proper action is an action for accounting, not an action for waste; some permit an action for waste

· Note: an action for waste is a legal action; an action for accounting is equitable
· There may therefore be different defenses
AH. Marital Property

· Coverture: Right of husband to control all of his wife’s property

· Gradually abolished beginning in 1838 and continuing to present

· California: effectively abolished by Follansbee v. Benzenberg (1954)
· Not yet clear that it has been abolished completely in every state

· Dower: The right of a surviving widow to a life estate in one-third of (1) all lands (2) of which her husband was seized (3) of a legal (but not equitable) estate (4) at any time during the marriage, and (5) in which he had an estate capable of inheritance by issue of their marriage
· E.g., H owns Blackacre in FSA at some time during the marriage

· Blackacre is land, of which H is seized, of a legal estate, during marriage, in which he had an estate capable of inheritance by issue of the marriage

· Therefore, W has dower rights in Blackacre

· Therefore, upon H’s death, W has a life estate in 1/3 of Blackacre

· Physical partition: 1/3 physically

· E.g., H owns a life estate in Blackacre at some time during the marriage

· Not an estate capable of inheritance by issue of the marriage

· Therefore, no dower rights

· During marriage, dower was “inchoate”
· Upon H’s death, dower was “consummate” if W survived; W then became a “dowager”: one who holds dower consummate
· Life estate by marital right: Upon marriage, husband received life estate in all land owned by wife and inheritable by issue of the marriage
· E.g., W owns land in fee simple absolute
· W gets married
· Her husband, H, automatically gets a life estate in that land; W is left with remainder interest; W has no right to possession in her own land

· Life estate by marital right terminated upon death first to die of either H or W

· If W died first, in general H got nothing
· So worse than dower

· Curtesy: Upon birth of first child, H’s life estate by marital right ripened into life estate measured solely by his life; this was known as “curtesy”

· So if W died after giving birth to first child, H retained life estate in all of W’s lands
· While W alive, known as “curtesy initiate”
· Once W died, became “curtesy consummate”
· Marital property generally: common law vs community property

· Common law (separate property) approach: husband and wife each own their own property

· Unless concurrent tenancy

· Note: dower in some states in real property only

· On death: elective share (disavow will and take statutory share typically between 1/3 and ½ of the estate)

· On divorce: equitable distribution – courts attempt to distribute fairly
· Property acquired prior to marriage, received as a gift or inheritance are excluded.

· The rest subject to equitable division. 
· Community property approach: community (H and W together) owns all community property 50-50

· Exception for separate property

· Unlike common law approach, each spouse owns ½ of community property immediately

· Choice of law rules

· Real property: location of property

· Personal property (movables): domicile of spouse at time spouse acquired that property
Unit 10. Landlord-Tenant: Basics, Landlord’s Duties
AI. Lease vs License

· Lease: conveyance of a non-freehold estate. Landlord transfers exclusive right to possession to tenant for some period of time
· To be a lease landlord must be transferring an exclusive right of possession for a set period of time 
· Absent agreement to contrary, landlord does not have right to enter leased premises

· Should landlord do so, tenant has civil action against landlord in trespass and can bring criminal actions of breaking and entering and trespass against landlord
· Right to terminate at will: does not necessarily convert into license

· Note: tenancies at will exist

· Absence of cash rental obligation: does not necessarily convert into license

· Service or other obligations may constitute rent

· If there is rent then strong evidence it is a lease

· Improvements become property of landlord: standard rule in leases

· Contractual right of owner to enter: does not necessarily convert into license

· If arrangement were license, owner would have right to enter anyway

· Contractual right to enter may imply instead that in absence of contractual right, owner would be prohibited from entering

· License: personal privilege (permission) to use land of another in some specific way or for some particular purpose or act
· Per property law can be withdrawn at any time.

· Subject to contract law and breach of contract remedies but not a breach of property law rights. 

· Where right to occupy is ancillary to employment relationship, may be license

· Muniz v Kravis (p. 307): close case, but held to be license

· When employment was terminated, did not have right to remain

AJ. Types of Leases (Non-freehold Estates): three types

· Tenancy for term of years: tenancy for a fixed or computable period of time
· Not necessarily long-term
· E.g., rental for week or month is “tenancy for term of years”

· Almost always created by written contract
· Statute of Frauds generally invalidates tenancies for more than one year if not in writing signed by party against whom enforcement is sought
· Periodic tenancy: tenancy that lasts for definite period – e.g., week, month, or year – but is automatically renewed at end of each period unless one party gives proper notice of termination
· Tenancy at will: tenancy that may be terminated at any time by either party
· “Tenancy at sufferance”: Not an estate: refers to tenant who was supposed to vacate but hasn’t yet done so
· Termination notice requirements: principal consequence of categorization
· Tenancy for term of years: no notice required to terminate unless notice required by terms of lease
· Neither party may terminate lease prior to end of term without consent of other unless otherwise provided in lease
· Typically, lease for term of years will provide that landlord may terminate if tenant fails to pay rent (statutes to this effect in many states)
· Periodic tenancy continues automatically to renew unless timely notice is given
· Common law
· Six months’ notice required to terminate year-to-year periodic tenancy
· Periodic tenancies for shorter periods terminated by one period’s notice
· E.g., month-to-month periodic tenancy terminated by one month’s notice
· Notice not received on a timely basis: notice effective for first period for which it would be timely

· E.g., month-to-month periodic tenancy beginning on first of each month and ending on last day of each month
· On December 2, tenant sends notice of termination effective December 31
· Notice not timely and therefore not effective as of December 31
· Will be timely as to next period and therefore will be effective as of end of following month, January 31

· Changes: some states have changed notice requirements, typically shortening them
· Some courts moving to permit termination of year-to-year periodic tenancy with one month’s notice
· Tenancy at will: at common law, no notice required to terminate
· Tenancy at will also terminated by death of either party
· Other types not terminated by death of either party

· Creates serious practical problems, especially for tenants
· Tenancy at will therefore very disfavored

· Many states require notice anyhow.
· Tenancy at sufferance (not an estate in land, because tenant is not supposed to be there): landlord may elect to (1) treat holdover tenant as trespasser and initiate eviction proceedings or (2) treat as creating a new tenancy

· No general rule on whether is until end of period or for the term of lease, depends on rule/case law in the state 
· Depending upon state landlords may be able to raise rent on new lease

· Majority Rule: Notice in the alternative is permitted.

· Minority Rule – notice must be unequivocal. 

AK. Obligation to Provide Possession

· American rule: landlord’s obligation is to convey legal right to possession
· Consequences

· Once landlord has done so, he no longer has right to possession and therefore cannot sue to eject the holdover tenant (that is, sue to recover possession)

· If old tenant holds over illegally, landlord not in breach
· Tenant still obligated to pay the rent
· Tenant steps into landlord’s shoes vis-à-vis holdover tenant

· Can elect to treat as trespasser and sue to evict

· Can elect to create new tenancy, with new tenant as landlord and old tenant as tenant

· English rule: landlord is in breach if holdover tenant remains on premises on day new tenant is entitled to take possession

· Consequences

· If landlord is in breach, new tenant is entitled to terminate and/or to damages

· Obligation is on landlord to evict holdover tenant

· English rule jurisdictions give landlord power to do so notwithstanding that he no longer has right to possession

· No breach if some third party enters premises

· Tenant’s problem, not landlord’s

· Restatement (Second) of Property: landlord is in breach if holdover tenant remains on premises on day new tenant is entitled to take possession and landlord does not act promptly to remove such person and does not in fact remove him within a reasonable period of time

· Note that under the Restatement, if landlord does what he is supposed to do, he is not in breach even if holdover tenant remains on premises on day new tenant is entitled to take possession

· American rule is minority rule. Some version of English rule or Restatement is used in majority, but not clear whether either itself commands a majority

AL. Covenant of Quiet Enjoyment

· Neither landlord nor anyone holding of him nor any third party with superior rights will interfere with tenant’s quiet enjoyment of premises
· Tenant has right to exclude others including the landlord

· Landlord cannot enter premises unless lease otherwise so provides
· Landlord cannot exclude tenant from premises unless lease otherwise so provides

Unit 11. Landlord-Tenant: Habitability

AM. Implied Warranty of Habitability
· Implied warranty of habitability for residential leases
· Standard is local housing code
· If none or if issue not addressed, standard is whether the conditions are reasonably suited for human residence
· CA: warranty codified; list of statutory standards that leased residential premises must meet
· Believe that all states now recognize implied warranty of habitability

· Remedies: one or more of the following:
· Termination: Tenant may move out and terminate the lease; generally limited by doctrine of constructive eviction
· Repair and deduct: After notice to landlord and landlord’s failure to repair, tenant may repair problem him/herself and deduct repair costs from future rent
· Often limited to fixed amount or limited number of times
· CA: limited to amount equal to one month’s rent and cannot be invoked more than twice a year
· Reduced rent: Tenant may pay reduced rent
· Jurisdictions split on the measure of reduction
· Damages: Tenant may remain, pay full rent, but sue for damages
· Some jurisdictions permit punitive damages
· Can implied warranty of habitability be waived?

· Jurisdictions split

· CA: warranty may not be waived unless lease affirmatively provides that tenant will undertake relevant repair obligations with respect to the premises
AN. Related Legal Theories

· Implied warranty of fitness for a particular purpose: applies to short-term, furnished residential leases (e.g., vacation homes)

· Ingalls v Hobbes (Mass. 1892)

· Summer rental of furnished house in resort town; when tenants arrived, found house infested with bugs, so found somewhere else to stay for their vacation
· Landlord sued for the rent

· Held: for tenants. Court created new rule for short-term leases of furnished residential space
· Many courts recognize implied warranty of fitness for a particular purpose separate from the implied warranty of habitability

· Difference: no need for notice and opportunity to cure

· Name is confusing: might be read to cover any purpose

· Different from implied warranty for a particular purpose for consumer goods (California Consumer Warranty Act)
· Generally limited to short-term, furnished residential leases

· But see Woolford v. Electric Appliances, Inc. (Ca. 3rd App. Dist. 1938)

· Implied warranty of habitability (see above)

· Rule of Independent Covenants

· Landlord’s sole property law obligation was to respect and warranty tenant’s exclusive right to possession 

· Breach would allow tenant to terminate
· Breach of any other covenant was merely contractual and independent of property law and tenant cannot terminate, may have contract remedy
· Constructive eviction

· Implied covenant of quiet enjoyment: neither landlord nor anyone claiming through him nor any third person having superior title will disturb the tenant in the tenant’s use and enjoyment of the premises
· Breach allows tenant to terminate
· Rule of independent covenants: Breach of any promise (covenant) other than covenant of quiet enjoyment does NOT allow tenant to terminate

· Problem: Under rule of independent covenants, implied warranty of habitability should not allow tenant to terminate

· Solution: doctrine of constructive eviction: breach of independent covenant (e.g., implied warranty of habitability) may be treated as an eviction violating the covenant of quiet enjoyment

· Allows tenant to terminate for such a breach

· Elements of common law constructive eviction:

· Duty: Landlord must wrongfully perform or fail to perform some express or implied duty
· Substantial interference: Landlord’s action or failure to act must cause substantial interference with tenant’s use
· Notice and opportunity to cure: Tenant must give landlord notice and opportunity to cure
· Failure to remedy and vacation within reasonable time: if landlord fails to remedy, tenant must vacate within reasonable time

· Constructive eviction and warranty of habitability can work together
· Warranty creates landlord’s duty
· Not limited to defects in the premises

· Just have to have duty that landlord breached, duty can come from a variety of places. 

· Constructive eviction then gives tenant right to terminate lease
· Otherwise would not have right to terminate because of rule of independent covenants
· Constructive eviction not limited to enforcement of warranty of habitability
· E.g., landlord molests tenant’s 9-year-old daughter; tenant moves out; landlord sues tenant for rent
· Constructive eviction: landlord had duty not to molest children; his action caused substantial interference with tenant’s use; had notice of actions and opportunity not to take those actions; and tenant timely vacated

· Alternative to constructive eviction: abolish rule of independent covenants
· Problem: landlord has breached lease in some minor, but not trivial, way. Can tenant terminate the lease?

· Doctrine of construction eviction says No; landlord’s failure to act must cause a substantial interference with the tenant’s use before tenant can terminate
· Contract law says Yes; any breach by one party allows termination by the other
· Problem: abolishing rule of independent covenants doesn’t solve all constructive eviction problems (e.g., child molestation hypo)
· Majority still adheres to rule of independent covenants
· CA abolished rule of independent covenants 

· More than 1 type of breach now allows for termination

· All jurisdictions recognize the doctrine of constructive eviction.
· Constructive Eviction applies equally to residential and commercial leases. 
· Implied warranty of suitability (Davidow v Inwood N. Prof’l Group, p. 351): implied warranty of suitability in commercial leases

AO. Retaliatory Eviction

· Landlord may not retaliate against tenant who enforces law by evicting her or raising her rent

· E.g., Landlord violates implied warranty of habitability or housing code; tenant complains or sues; landlord gives proper notice of termination (e.g., one month’s notice in case of month-to-month periodic tenancy); tenant can plead retaliatory eviction; landlord not entitled to terminate or evict

· Landlord who attempts to retaliate often just makes his legal problems worse
Unit 12. Landlord-Tenant: Tenant’s Duties; Transfer
AP. Tenant Abandons Property
· Classic common law rule: three options

· 1. Landlord accepts surrender and sues for damages

· 2. Landlord rejects surrender and sues for rent

· 3. Landlord rejects surrender, relets premises, and sues for difference

· Option 1: Landlord accepts surrender and sues for damages

· Landlord accepts surrender of nonfreehold estate by tenant

· No longer in landlord-tenant relationship as matter of property law

· Left with contract law remedies

· Accepting surrender does not waive the breach. Merely ends the non-freehold estate and can no longer collect rent. 

· Statute of limitations begins to run immediately; must sue up front

· Problem: In case of long-term lease, may be hard to prove damages

· E.g., 10-year lease; tenant abandons in Year 2; landlord relets premises for 3 years

· Landlord can show difference between contract rental and rents received from new tenant during 3-year period of new rental, but cannot prove amount of damages after 3-year rental is over

· Acceptance of surrender by action:

· Clear: Landlord uses land himself

· Ambiguous: Landlord enters to make repairs, accepts back keys, or rents premises to someone else
· Option 2: Landlord rejects surrender and sues for rent

· Landlord and tenant remain in landlord-tenant relationship as matter of both property and contract law

· Problem: Generally, can only sue for rents as rents come due

· Possible solution: acceleration clause (if tenant defaults, all rents become due immediately)

· Q: Are acceleration clauses enforceable?

· Courts split. CA says no.

· Note that if acceleration clauses are enforceable, landlord effectively has no duty to mitigate; rule that acceleration clauses are enforceable tends to be associated with old common law rule

· Problem: Vacant properties are undesirable from social perspective

· Economically unproductive

· Reduce neighboring property values

· Option 3: Landlord rejects surrender, relets premises, and sues for difference

· Landlord and tenant remain in landlord-tenant relationship as matter of both property and contract law

· Landlord can collect difference between old rent and new rent
· Generally, can only sue for rents as rents come due

· If mitigating (by reletting premises), acceleration clause makes no sense

· If L intends to mitigate, why not just accept surrender?

· Don’t have to sue until know amount of damages

· Problem: Reletting premises may breach covenant of quiet enjoyment, allowing old tenant to terminate lease
· Problem: Reletting premises may be treated as accepting surrender

· If so, cannot collect rents anymore

· Solution: Treat landlord as reletting to new tenant on behalf of old tenant

· New tenant becomes old tenant’s sublessee

· Old tenant remains personally liable on old lease

· Need to paper well. Provide in lease that renting on behalf does not constitute a violation of tenant’s rights. Inform tenant that merely renting on their behalf as sublease. 

· Modern rule: Sommer v. Kridel

· Eliminates Option 2

· Landlord’s options:

· 1. Landlord accepts surrender and sues for damages

· 3. Landlord rejects surrender, relets premises, and sues for difference

· Now appears to be majority rule

· What counts as mitigation is what is reasonable under the circumstance. 

· Actions to meet landlord duty to mitigate:

· Showing apartment to all perspective tenants.

· Listing ads in newspaper

· Employing relator

· Sign in window

· Asking higher rental doesn’t constitute breach of duty to mitigate

· Refusing to accept less or less favorable lease terms

· What won’t count as mitigation?

· Only placing 1 ad in one newspaper may not meet duty.

· Demanding rent greatly in excess of original lease. 
· If landlord required to mitigate but fails?

· Minority (including URLTA) if landlord fails to behave reasonable, lease terminate and landlord collects nothing from old tenant.

· Majority says failure to mitigate results in tenant only paying premium over fair market value, not the amount mitigation would have brought.
· Same rules apply to commercial leases. Jurisdictions generally don’t discriminate with regard to requirement to mitigate. 

AQ. Eviction

· All states provide summary proceedings (or unlawful detainer act/accelerated proceedings) to evict tenants who fail to pay rent or otherwise breach lease

· Expediated way to remove tenant and gives tenant a chance to be heard
· Self-help: old common law permitted landlord to evict tenant physically himself

· Many states prohibit self-help, book suggests majority prohibit

· California prohibits self-help, is required statutory procedure for eviction
· Waiver: can use of summary proceedings be waived?

· States that prohibit self-help generally do not permit waiver in residential leases

· Book says is unclear in commercial leases
AR. Waste

· Types

· Affirmative: tenant alters premises and lower value

· Permissive: tenant fails to take reasonable steps to repair or protect premises

· If landlord has primary duty to maintain premises, tenant’s duty is merely to notify landlord

· Ameliorative (meliorative): tenant alters premises and increases value

· At old common law, ameliorative waste was clearly waste

· Not as clear today

· Can get court order for injunctive relief even if can’t get damages
AS. Assignment vs Sublease

· Assignment occurs when tenant transfers his entire interest to someone else. 

· New tenant steps into old tenant’s shoes. 

· Has property law relationship directly with the landlord (hold directly of the landlord)

· New Tenant and landlord are in privity of estate

· Old tenant no longer in privity of estate of landlord
· Sublease 

· Old tenant subinfeudates to new tenant. Old tenant still holds of landlord. New tenant holds of the old tenant. 

· No direct property law relationship between new tenant and landlord. 

· Old tenant still holds of landlord and in privity of estate with landlord.
· New tenant holds of old tenant, in privity of estate with old tenant, but not in privity of estate with landlord. 
· Prohibitions against assignment or sublease are valid

· But prohibition of assignment does not imply prohibition of sublease, and prohibition of sublease does not imply prohibition of assignment

· Strictly construed against landlord. If says no assignment can still sublease. If says no sublease tenant can still assign.
· Must prohibit both

· Tests

· Common law test: if transferor retains any reversionary interest, transfer is a sublease

· Still the majority rule.

· Regardless of if parties called it sublease or assignment or what they intended.

· Known as the English rule. 

· Intention test: look to the intention of the parties (minority rule)
· Implied obligation of good faith

· Cannot refuse commercially comparable or superior assignee or subtenant

· Modern trend, but not clear what majority rule is

· CA: Supreme Court imposed implied obligation of good faith, but legislature overruled by statute

· Consequences of Assignment v. Sublease
· If assignment then rent payable by old tenant directly to landlord.

· If sublease then pay to old tenant, old tenant has to pay landlord. 

· Mistake of law does not forgive if think in one type of relationship but actually in the other.
· Law of Real Covenant

· Early common law deiced there were contexts were a promise made regarding a parcel of property would transfer with the property.

· Quintessential example – A is tenant, B is landlord. A transfers interest to X. Does X have to pay rent to B?

· Contract law doesn’t help because no contract between X and B. 

· Court concluded X should be paying B because occupying land, gave birth to law of real covenant.

· Are situations where promise made on land that is later transferred, the burden of the promise runs with the land. 

· X bound by promise has to pay rent to B. 

· HOA rules all built around law of real covenants

Unit 13. Discrimination
AT. Core Rule Structure: Federal
· 14th Amendment equal protection clause; ratification certified July 28, 1868

· “[N]or shall any State … deny to any person within its jurisdiction the equal protection of the laws”

· Only limits state action – that is, action by a government

· Three standards of review

· Strict scrutiny: Korematsu v. United States (1944)
· Rules or actions adversely affecting “suspect classification”

· Race, national origin, alienage, or religion
· Rules or actions adversely affecting exercise of fundamental Constitutional right

· Bill of Rights or due process clause

· Intermediate scrutiny: gender, disability, or illegitimacy
· Reasonable basis: Nebbia v. New York, 291 U.S. 502 (1934), US v. Carolene Products Co., 304 U.S. 144 (1938)
· Rules or actions drawing any other distinctions

· Will be upheld if there is any reasonable basis for the distinction

· Not necessary for legislature to have identified that basis

· Court free to make up any conceivable rational basis for the distinction will uphold 
· 14th Amendment plays clear role in property law in racial covenants – prevent sale, lease, tenancy by people based on color. 

· State enforcement of racially restrictive covenants violates equal protection clause: Shelley v. Kraemer, 334 U.S. 1 (1948)
· Civil Rights Act of 1866: “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”

· Limited to race: Jones v. Alfred H. Meyer Co., 392 U.S. 409 (1968)

· Held enacted pursuant to the 13th Amendment, which abolishes slavery

· Not limited to state action; prohibits private discrimination as well

· Fair Housing Act (1968): §3604(a): it shall be unlawful – (a) to refuse to sell or rent after the making of a bona fide offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national origin.”

· Not limited to race or to state action

· Extends to but limited to the specified grounds for discrimination: race, color, religion, sex, familial status, or national origin

· “Sex” now almost certainly includes sexual orientation and gender identity: Bostock v. Clayton County, 590 U.S. ___ (June 15, 2020)
· Also extends to discrimination on the basis of “handicap”

· Landlord required to make “reasonable accommodations … when such accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling” 
· Exclusion for units in complex with four or fewer units if landlord “actually maintains and occupies one of such living quarters as his residence”

· §3604(c) not subject to this exclusion: it shall be unlawful … (c) to make, print, or publish, or cause to be made, printed, or published any notice, statement, or advertisement, with respect to the sale or rental of a dwelling that indicates any preference, limitation, or discrimination based on race, color, religion, sex, handicap, familial status, or national origin, or an intention to make any such preference, limitation, or discrimination.”

· Note: Justices Alito and Thomas have expressed the view that this violates landlords’ freedom of religion

· Disparate treatment vs disparate impact

· Disparate treatment: unequal behavior toward someone because of a protected characteristic (e.g. race or gender)
· McDonald Douglas burden-shifting

· 1. Plaintiff must first establish prima facie (on first sight) case of discrimination
· 2. Then defendant must assert legitimate, nondiscriminatory rationale for the challenged rule or action

· 3. Then plaintiff may demonstrate that discrimination was the real reason for the defendant’s action, rationale provided was a pretext
· Summary judgement appropriate only if no reasonable jury could find that defendant’s actions were motivated by discrimination
· McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)

· Disparate impact: law, action, or practice that adversely affects protected class more others, even though formally neutral: Griggs v. Duke Power Co., 401 U.S. 424 (1971)
· Developed in employment context: “If an employment practice which operates to exclude [members of a protected group] cannot be shown to be related to job performance, the practice is prohibited.” Griggs

· Plaintiffs have burden of (1) proving that practices by employers that cause disparate impacts are not business necessities, (2) identifying which specific business practices generated the disparate impacts, and (3) demonstrating that employer refused to adopt alternative practices that would have met its needs
· Extended to Fair Housing Act: Texas Department of Housing and Community Affairs v. Inclusive Communities Project, Inc. (2015) (“housing authorities and private developers [must be given] leeway to state and explain the valid interest served by their policies”) (“a disparate-impact claim that relies on a statistical disparity must fail if the plaintiff cannot point to a defendant’s policy or policies causing that disparity”)

· Does not apply to Constitutional claims: Washington v. Davis (1976)
AU. Brief History (not to be tested)

· 14th Amendment equal protection clause; ratification certified July 28, 1868

· “[N]or shall any State … deny to any person within its jurisdiction the equal protection of the laws”

· Only limits state action – that is, action by a government

· Originally only limited discrimination on the basis of race

· Bradwell v. State of Illinois, 83 U.S. (16 Wall.) 130 (1873) (restriction of practice of law to males upheld as incident of coverture)

· 1966: some form of coverture remains in 11 states: see United States v. Yazell, 382 U.S. 341 (1966)
· Reed v. Reed, 404 U.S. 71 (1971) (first case to hold that the equal protection clause protects women) (Ruth Bator Ginsburg)

· Three standards of review

· Strict scrutiny: Korematsu v. United States (1944)
· Rules or actions adversely affecting “suspect classification”

· Race, national origin, alienage, or religion
· Rules or actions adversely affecting exercise of fundamental Constitutional right

· Bill of Rights or due process clause

· Internment of Americans of Japanese ancestry upheld under this standard

· Intermediate scrutiny: gender, disability, or illegitimacy
· Craig v. Boren, 429 U.S. 190 (1976)
· Reasonable basis: Nebbia v. New York, 291 U.S. 502 (1934), US v. Carolene Products Co., 304 U.S. 144 (1938)
· Rules or actions drawing any other distinctions

· Will be upheld if there is any reasonable basis for the distinction

· Not necessary for legislature to have identified that basis

· Civil Rights Act of 1866: “All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”

· Enacted pursuant to the 13th Amendment, which abolished slavery

· Fair Housing Act (1968)
· California law

· After Shelley v. Kramer (1948) prohibited enforcement of racially restrictive covenants, the California Real Estate Association sponsored a US Constitutional Amendment to overturn the case and guarantee the legal enforcement of racially restrictive covenants throughout the United States. Effort failed.

· Rumsford Fair Housing Act (1963): prohibited racial discrimination in housing

· 1964: California Real Estate Association sponsored Proposition 14 to enshrine the right to discriminate in the California Constitution: “Neither the State nor any subdivision or agency thereof shall deny, limit or abridge, directly or indirectly, the right of any person, who is willing or desires to sell, lease or rent any part or all of his real property, to decline to sell, lease or rent such property to such person or persons as he, in his absolute discretion, chooses.” Voters approved Prop 14 by 2-1 margin.

· 1965: Watts Riots attributed to Prop 14

· Ronald Reagan defeats Pat Brown for governor, running in large part on the right of property owners to discriminate on the basis of race
· 1966: Mulkey v. Reitman, 64 Cal. 2d 529 (1966), aff’d, 387 U.S. 369 (1967) (Prop 14 violates equal protection clause of the 14th Amendment)

· 1968: federal Fair Housing Act renders issue largely moot

Unit 14. Purchase and Sale: Basics, Pre-Contract, Contract
AV. 3 Phases to real estate transaction 

1. Prior to execution of purchase and sale agreement

2. Executory Period – after signing of purchase and sale agreement but before closing.

a. Executory means not yet performed

3. Post Closing 

AW. Broker Issues

· Broker and Seller enter into a listing agreement (contract). 

· Listing agreement will contain:

· Duration

· Commission terms/payment

· Listing price of property 

· Seller commits in advance to accepting an otherwise satisfactory offer

· Commission: when has the broker earned their commission?

· Seller always pays commission out of sales proceeds. 

· Traditional rule: commission earned when broker locates “ready, willing, and able buyer”

· Provision was universal in contracts so came to be treated as a rule of law

· Inherently ambiguous. When is purchaser ready, willing and able?

· Ellsworth Dobbs rule: “broker earns his commission when:

(a) he produces a purchaser ready, willing, and able to buy on the terms fixed by the owner, 
(b) the purchaser enters into a binding contract with the owner to do so, and
(c) the purchaser completes the transaction by closing the title in accordance with the provisions of the contract”

· Exception: if seller causes purchaser to back out or takes steps that would cause reasonable person to refuse to close, broker still entitled to commission

· Majority of modern courts follow Ellsworth Dobbs.

· Can’t contract around because would violate public policy (trending rule)

· Q: Why is there a rule of law at all? Isn’t this just a question of interpreting the listing agreement?

· Q: Can broker choose traditional rule simply by changing language of listing agreement that s/he uses?

· A: Some courts refuse to enforce traditional rule as contrary to public policy

· Q: Are these rules really different?

· Ambiguity in traditional rule: when?

· If buyer must be ready, willing, and able at closing, rules are similar

· If so, Ellsworth Dobbs can be viewed simply as clearer statement of traditional rule
· Real estate transactions governed by 3 bodies of law, need to keep the rules of each disentangled

· Contract law – listing agreement, sales agreements, courts may imply contract
· Real-estate Law – often statutory, varies from state to state 

· Agency Law

· Law of agency

· Agency relationship is created when one person, the principal (P), delegates to another person, the agent (A), authority to act on his or her behalf in transactions with others
· Two main consequences:

· Authority to act: Agent has power to act on principal’s behalf in dealing with others (so long as within the scope of the agency agreement/relationship)
· Agent can consent of behalf, contractually bind the principal

· Fiduciary duty: Agent owes fiduciary duties to principal (act in best interest of principal even if against own best interests)
· Duty of care – duty to act with the level of care a hypothetical competent broker specializing in the sale of real property under like circumstance. 
· Duty of loyalty – broker must (1) not engage in self-dealing (placing own interests above seller’s), (2) maintain client confidences, and (3) avoid conflicts of interest. 
· Duty of obedience – duty to do what had authority delegated to do

· Broker as agent of seller

· Authority: typically limited to authority to communicate

· Fiduciary duty: Broker owes fiduciary duties to seller (principal never owes fiduciary duty to agent)
· Duty of care

· Duty of loyalty

· Duty to disclose all offers (specific to broker-seller relationship): broker must disclose all non-frivolous offers to the seller, including offers below listing price, so that seller may determine whether to accept such offers. 
· Duty of obedience: but issues of obedience rarely come up in broker-seller context

· Breach of these duties then broker can’t collect commission, or can be disgorged. Depending upon facts may be able to sue for negligence and get other monetary damages. 

· More complex agency relationships

· Brokers, including buyer’s brokers, are presumptively seller’s agents

· Listing broker and buyer’s broker typically split commission

· Both are agents of seller

· Buyer’s broker therefore owes fiduciary duties to seller, not buyer

· Are duties imposed upon by real estate law. 

· Possibility that buyer’s broker will become agent of buyer

· If merely shows property and communicates offer to seller, not buyer’s agent
· If goes significantly farther, e.g., drafting negotiating position and documents for buyer, may become buyer’s agent

· If broker becomes buyer’s agent, may be agent of both seller and buyer

· Must meet duty of care and loyalty to both

· Haymes facts: if broker were agent for both, would be required to inform buyer that seller would accept $8,500 as agent for buyer but prohibited from doing so as agent for seller

· Impossible conflict of interest
AX. Enforceable Contracts and the Statute of Frauds

· Enforceable Contract: writing must describe:

· Price: set dollar amount of procedure for determine dollar amount

· Parties: buyer and seller

· Property: sufficient to allow third party to locate boundaries

· Parole evidence rule: prevents introduction of evidence of prior or contemporaneous negotiations and agreements that contradict, modify, or vary terms of written contract when written contract is intended to be complete and final expression of parties' agreement
· Parole evidence may be used to meet requirements of Statute of Frauds if intention of parties is made clear within writing itself

· E.g., Crawley v. Hathaway

· Statute of Frauds

· Contract must be in writing 

· Applies to all conveyance of real property (except leases for less than 1 year)

· Contract must list:

· Price, or specific means to determine the price

· Parties 

· Property – description specified in a manner that allows third parties to be able to determine the boundaries

· Contract for transfer of interest in land must be signed by party against whom enforcement is sought

· Applies to all transfers of real property except short-term leases, generally leases for one year or less

· Partial performance exception

· Purpose of Statute of Frauds is to prevent fraud
· If one party behaves in a way that would be unusual in the absence of an agreement to transfer an interest in land – for example, if he builds a building on the property – the courts will accept that behavior as evidence that there was no fraud and will therefore enforce the agreement notwithstanding the Statute of Frauds
Unit 15. Purchase and Sale: Executory Period (between purchase and sale agreement and closing)
AY. Marketable Title

· Express obligation to deliver marketable title in most purchase and sale agreements

· Purchaser’s job to identify problems

· Often subject to time limits as to when purchaser may object

· Implied obligation to deliver marketable title unless explicitly negated

· Marketable title: whether reasonable person in buyer’s position would refuse to close if aware of any defects

· Seller must be record owner of property: last deed in chain of title

· Title by adverse possession: typically should sue to quiet title and record judgment of good title

· Seller must have fee simple absolute, with no encumbrances or limitations

· Restrictive covenants are encumbrances (technical term real covenants and equitable servitudes)

· Promises on steroids. Binds someone who didn’t make the promise.  
· Zoning limitations (imposed by local governments) are not encumbrances
· Buyer cannot be asked to face non-frivolous prospect of litigation

· Standard of care for buyer’s attorney: identify irregularities or defects that reasonably can be expected to expose buyer or lender to the hazards of adverse claims or litigation.
· Each state has standards that should be followed. If followed then likely have met the standard of care. 

· California practice standards: Handling Real Property Sales Transactions (Cal CEB Action Guide), Raines Library KFC169 .M36 2017 (you are not responsible for reading this for purposes of this course)

· Problems with marketable title almost limitless. Examples include:

· Name change of record owner on account of marriage. Varies by jurisdiction but generally can remedy by filing notarized document attesting to name change with recording office. 

· Communal property in a state that recognizes community property

· Dower’s rights in a jurisdiction that recognizes it.

· Adverse possession. 

· In CA, holding by adverse possession then don’t have marketable title. 

· Need to file a lawsuit (even against a John Doe if person with superior rights not known). If get a judgment in favor can record at the office and make title marketable. 

· Possibility of Reverter

· Have to make similar showing that possibility of reverter extinguished by adverse possession.

· Very difficult to do, have to go through the adverse possession analysis. 

· No bank will lend on a non-marketable title.  

· Contract title: something less than marketable title as permitted by the purchase and sale agreement

AZ. Quality of the Property

· 3 Sets of Rules depending on Seller:

· Home Builders

· Sellers of Used homes

· Sellers of Commercial Property

· Sales by home builders: almost all jurisdictions now impose an implied warranty of habitability on new home sales. 
· Builder warrants that the home is free from defective materials and is built in a workmanlike manner
· Similar to product warranties but for personal property. 

· Sales of used homes – Rules still evolving. 
· At Common Law was caveat emptor. Seller had not duty to the buyer, buyer bought as is. Seller liable only for fraud, misrepresentation or affirmative concealment. 

· Many jurisdictions have mandatory disclosure requirements. 

· Generally seller affirmatively required to disclose all latent defects of which he has knowledge. 

· Latent defects: defects not readily discoverable by the buyer 
· Seller knows: seller affirmatively required to disclose “latent defects” of which he has knowledge

· Seller does not know: If seller does not know of latent defect but represents that no such defect exists, still liable (“negligent misrepresentation”)

· Brokers also have obligation to disclose latent defects. 

· Patent defects: defects that buyer, on inspection, might readily discover
· Seller is not obligated to make any affirmative disclosure
· If seller affirmatively conceals patent defect, still liable

· Some jurisdictions like CA have non-disclosure statutes, don’t have to affirmatively disclose, but not absolved from answering questions honestly. 

· “As-is” clauses are enforceable and relieve the seller from disclosure obligations, but not from affirmative concealment. An “as-is” clause cannot overcome fraud.

· Sales of Commercial Property.

· Caveat emptor still applies. 

· Stigmatizing defects: facts that make a properly less desirable for reasons other than physical defects (haunted, murder house, etc.). Have a duty to disclose. 
BA. Equitable Conversion

· Two parts:

· (1) once the parties have agreed to the sale, the buyer owns an equitable interest in the property (not necessarily a present interest, a springing executory interest)
· (2) second, risk of loss passes immediately to the buyer
· First aspect has long been part of the common law

· Second creates many practical problems

· Risk of loss passing to buyer immediately is the majority rule. But is problematic and unfair. 

· Passes moment purchase agreement signed. 

· Modified by Uniform Vendor and Purchaser Act to place risk of loss on party in possession

· Means buyer should insure immediately at moment of signing of purchase and sale agreement

· Q: Effect of contingencies

BB. Remedies

· Liquidated damages

· Available in the context when measurement of damages is inherently difficult. 

· Reasonable liquidated damages in lieu of benefit-of-the-bargain damages for breach of agreement to purchase real estate are permitted
· Forfeiture of earnest money deposit treated as liquidated damages (Roscoe-Gill v. Newman)
· Unreasonably high liquidated damages unenforceable (can’t be a penalty); injured party remitted to benefit-of the bargain damages

· Low liquidated damages enforceable

Equitable Remedies
· Specific performance: order compelling party to go forward with the agreed transaction

· Only available where damages are inadequate. 

· In general, specific performance is available in real estate transactions as all real estate viewed as unique. 
· Availability of a close substitute does not deprive buyer of benefit of bargain

· Reformation (equitable remedy): order rewriting contract to correct mutual mistake or fraud (better effect the parties’ intention) 
· Available in cases of mutual mistake and fraud (give the party the benefit they thought they had bargained for) 

· Rescission: order returning parties to their pre-contract positions

· Available in cases of fraud, mutual mistake, or impossibility of performance

· Rescission and Reformation are mutual exclusive, can get one or the other, not both. 

Unit 16. Purchase and Sale: Closing and Post-Closing
BC. Deed

· Must comply with Statute of Frauds (but only signed by grantor)

· Must identify grantor and grantee

· In states that recognize marital rights, may require statement of marital status

· Community property, Dower
· Must include precise legal description of property (agreement of purchase and sale only requires described sufficiently). 
· Metes and bounds – pilot map
· Reference to recorded plat

· Reference to government survey

· Must include granting language (present tense: “hereby grant” NOT “will grant”).

· Deed grants at present, not in the future. 

· Some courts may correct the language if in future tense.  
· Need not identify consideration

· Notarization not required for deed to be valid, but generally required for deed to be recorded. (Recording vitally important)
· Deed must be delivered: unambiguous statement or action by grantor evidencing intention to relinquish ownership and control effective immediately
· Usually manual delivery, though not necessary nor sufficient. 

· If grantor retains right of retrieval or deed only good after death and grantor continues to use the land then there has been no transfer. (Rosengrant v. Rosengrant). Can’t attempt to employ a deed as if it were a will. 
· Grantee must accept deed

· Rebuttable presumption of acceptance

· If there is no acceptance deed is not valid. 
· Reasons one may not wish to accept - when property has liabilities. Liabilities may be larger than value of property itself. (Pollution, legal liabilities)
BD. Merger

· When grantee accepts deed, agreement of purchase and sale “merges” into the deed

· Generally, promises regarding title made in agreement of purchase and sale disappear

· Grantee is left with warranties made in the deed, if any, otherwise they are waived. Can no longer enforce promises made in the contract for purchase and sale. 
· Exception for fraud

· Merger can be overridden by specific language that promises survive closure. Though this language is not common and the seller will resist. 

· Fraud also overcomes merger, but not mistake of fact. 

· Modern exception for promises collateral to the conveyance (unclear as to what is majority rule)
· Doctrine of merger limited to promises as to quality of title

· Does not extend to promises as to physical quality. Promises collateral to the conveyance (not about title) are not merged. 
BE. Deed Warranties

· Types of deeds

· Quitclaim deed: Seller makes no warranties of title. 
· Basically “as-is”. Seller effectively stating he doesn’t know if he has an ownership interest in the property but if do giving it away. Buyer has to figure out for himself. 

· Commonly used in all states in a number of transaction.

· Title clearing – when buying back an easement from a neighbor, he may not want to guarantee he owns the easement. 

· Divorce – Spouse doesn’t want to be in position to warrant owning property and allow the spouse to sue. 

· Gifts – don’t want to be sued after conveying a gift. 

· In some states (like MA) quit claim is standard. Used for all deeds. 

· Quitclaim combined with doctrine of merger- seller warranted he had marketable title, then conveys by quitclaim deed, which has no warranties. Left with promises in the deed which contains no promises. 

· General warranty deed: Seller makes specified warranties of title

· Promises there are no clouds/encumbrances on the title regardless of who put them on the title. 
· Most common is most states. Particularly for sale of houses. 
· Special warranty deed: Seller warrants that he did not impair/cloud title in specified ways
· Types of covenants (types of warranties)

· Deed can contain anywhere from none to all 6 of the covenants. 

· Present covenants

· Covenant of seisin: that seller holds seisin (type of interest) as claimed (e.g., in FSA)

· Covenant of power to convey: that seller has legal power to convey the interest in property he purports to convey.
· Even if have seisin may not have power to convey. 

· Can be issue with a corporate seller where company restricts what corporation can do with the property. 

· Covenant against encumbrances: that there are no encumbrances on the property, held in FSA 
· Encumbrance: legal or equitable limitations on the claimed title

· E.g., servitudes (easements, real covenants, equitable servitudes (imposed by HOA), mortgages, liens, options to purchase, rights of first refusal, etc.)

· Breach of present covenant measured at moment of conveyance

· Statute of limitations begins to run at moment of conveyance for breaches of covenant of seisin or covenant of power to convey
· Suit on covenant against encumbrances cannot be brought until grantee loses lawsuit vis-à-vis holder of encumbrance

· Statute of limitations begins to run when grantee loses lawsuit vis-à-vis holder of encumbrance

· Only immediate grantees can sue for breach of present covenants. Do not run with the land. 
· Future covenants

· Covenant of quiet enjoyment: grantee will not be disturbed by third party with superior title

· Like covenant against encumbrances, suit on covenant of quiet enjoyment cannot be brought until grantee loses lawsuit vis-à-vis third party who holds superior title

· Grantee pays own litigation expenses. 

· Covenant of warranty (covenant of defense): grantor will defend grantee against third party claiming superior title

· Grantor covers cost of litigation. 

· Almost never given. 

· Covenant of further assurances: grantor will take such actions as are necessary to perfect title.
· i.e. signing new deed, if necessary

· Breached, if at all, occurs sometime after moment of conveyance 

· Statute of limitations on breach of covenants of warranty and further assurances begins to run when grantor fails to perform as promised

· Statute of limitations on breach of covenant of quiet enjoyment beings to run when grantee loses lawsuit vis-à-vis third party who holds superior title

· Future covenants can be enforced by grantee and grantee’s successors-in-interest into the indefinite future. Run with the land. 
· Work through each covenant individually when doing analysis. 

· Remedy

· For breaches of present covenants and covenant of quiet enjoyment, grantor’s liability is limited to amount grantor received as purchase price

· Modern trend to limit buyer’s remedy to resulting loss of value, if any
BF. Other Ways of Assuring Good Title

· Most important: the recording system (Units 17 and 18)

· Title insurance: depends on terms of insurance contract, change in law almost never covered. 
· Lawyer malpractice liability in tort if Attorney Opinion getting good title and lawyer didn’t do proper due diligence. (Not whether opinion right or wrong, about whether due diligence conducted properly)
· Other professionals malpractice liability in tort, i.e. Title Abstractor. 
Unit 17. Recording Acts: Types of Recording Statutes
BG. Grantor/Grantee Searches: “Grantee back, grantor forward”

· Grantee back

· Start with person whose title you are checking (“A”)

· Look up A in grantee index, find the deed in to A (the deed that gave A title)

· Identify A’s grantor (“B”)

· Look up B in grantee index, find the deed in to B (the deed that gave B title)

· Continue back to the conventional first title holder for the property (the “source of title” or “origin of title” or “root of title”) (“O”)

· E.g., in Pennsylvania, William Penn

· E.g., in Louisiana, whoever owned the property in 1803 (the Louisiana Purchase)

· Result: list of owners from the root of title to A (the “chain of title”)

· Grantor forward

· Look up O in grantor index, find O’s deed to next owner in chain of title (“N”)

· Check to see whether O conveyed out any interest before deed to N

· Need to read O’s deed

· If he did, then there is a “cloud” on N’s title

· If he didn’t, then N had good record title

· Look up N in grantor index, find N’s deed to next owner in chain of title (“M”)

· Check to see whether N conveyed out any interest before deed to M

· Continue forward to A

· Result: If no owner in the chain of title conveyed out to anyone other than the next owner in the chain of title, A has good record title
BH. Common Law

· First in time is first in right

· General common law rule is first in time is first in right

· Example:

· O to A

· Then O to B

· Q: As between A and B, who owns the property?

· A: A is first in time, and therefore first in right

· Problem: You represent B. How do you know that O didn’t convey the property to his daughter A the night before?

· Answer: you check recorder’s office and rely on recording act, which changes common law priorities

· Exception: Where first interest is equitable and second is legal
· Legal interest trumps equitable interest

· Example:

· O contracts to sell to A (creating equitable interest in A)

· Then O deeds to B (transferring legal title to B)

· At common law (ignoring recording statutes), B prevails over A

BI. Types of Recording Statutes

· Under all recording acts, first determine who wins under the common law

· If recording act changes result, party who lost at common law wins under recording act

· If party wins at common law and recording act does not change result, then party still wins at common law

· Race

· Party who lost at common law wins under race recording act if he records first

· Example:

· O to A (recorded immediately)

· O to B (recorded immediately)

· Result: A wins at common law because O’s deed to A is first. Because A recorded first, race recording act does not change result

· Example:

· O to A (not recorded)

· O to B (recorded immediately)

· Then A records

· Result: B wins under race recording act. A would have won at common law because O’s deed to A was first, but B recorded first

· Problem with race recording acts

· Subsequent transferee who knows of prior transfer can nevertheless get priority

· Only a few states (DE, LA, NC) still use the race approach. 

· Notice

· Party who lost at common law wins under notice recording act if he is a bona fide purchaser

· Must not have knowledge (actual or record/constructive) of prior transfer

· Must be purchaser (not a gift)
· Transferor must have good record title (THIS ASPECT OF RULE NOT DISCUSSED IN READINGS)

· Sometimes shorthanded as: purchaser who lost at common law wins if he did not have knowledge of prior transfer

· Example:

· O to A (recorded immediately)

· O to B (recorded immediately)

· Result: A wins at common law because O’s deed to A is first. Because A recorded first, B was on record notice of transfer to A, therefore, notice recording act does not change result

· Example:

· O to A (not recorded)

· O to B for consideration, O has good record title and B does not know of prior deed to A

· Then A records

· Result: B wins under notice recording act. A would have won at common law because O’s deed to A was first, but B was bona fide purchaser

· Note: B does not have to record to win under notice recording act, although failure to record may create later problems
· Example:

· O to A (not recorded)

· A to B (not recorded)

· A to C for consideration (recorded) (C does not have knowledge of A deed to B)

· Assume race-notice or notice statute

· Result: C is not bona fide purchaser because A did not have good record title (not recorded); B wins under the common law

· Time of knowledge: at moment of payment

· Race-Notice

· Party who lost at common law wins under race-notice recording act if he records first and is a bona fide purchaser

· Example:

· O to A (recorded immediately)

· O to B (recorded immediately)

· Result: A wins at common law because O’s deed to A is first. Because A recorded first, B was on notice of transfer to A, therefore race-notice recording act does not change result

· Example:

· O to A (not recorded)

· O to B for consideration, O has good record title and B does not know of prior deed to A

· Then A records

· Result: A wins at common law because O’s deed to A is first. Because B did not record first, race-notice recording act does not change result even though B was bona fide purchaser
· Note: B must record first to win under race-notice recording act
BJ. Recording Act Issues
· Construing recording acts
· If is sometimes difficult to determine from the language of a recording act whether it has been construed to be race, notice, or race-notice. ALWAYS CHECK TO SEE HOW COURTS HAVE CONSTRUED IT. I will not ask you to determine what kind of recording act particular language creates.

· Recording acts will normally be construed to protect subsequent purchasers who performed due diligence

· E.g., Luthi v Evans: because assignment of oil and gas leases that included Mother Hubbard clause could not be indexed by property, recordation was not effective to give notice to subsequent purchaser

· Diagram:

· O to A (recorded but not indexed by property)

· O to B

· Notice recording act

· Result: Because O’s deed to A was not indexed by property, B could not be expected to (and did not) find it, so B was not on notice, and therefore prevails over A

· Important to read statute to determine who is protected. Just purchaser. Purchasers and creditors. No general rule, need to check statute. 

· Shelter rule (“reset” rule)

· Subsequent transferee who wins under recording act becomes first-in-time for all purposes

· Example in notice jurisdiction:

· O to A (not recorded)

· O to B (bona fide purchaser)

· B to C (who has knowledge of the deed to A)

· Result: B prevails over A under a notice recording act. B therefore becomes first-in-time for all purposes. C prevails over A under the common law, because B was first-in-time

Unit 18. Recording: Notice, Chain of Title, Marketable Title
BK. Notice

· Notice and race notice statutes require that subsequent purchaser not be on notice of prior transfer

· Types of notice

· Actual notice: subsequent purchaser actually knew

· Constructive (or “record”) notice: if subsequent purchaser had done competent title search, would have known

· Inquiry notice: if subsequent purchaser had done due diligence, would have known

· Some fact would lead a reasonable person to make inquiry

· Possession provides inquiry notice of possible rights held by one who occupies the land

· Some aspect of the public record would lead a reasonable person to make inquiry. Public documents. Are some limits, vary from state to state.
· Notice given by improperly recorded documents with latent defects

· Majority: yes, even if shouldn’t have been recorded treat as if should have.
· Nothing later purchaser can do to protect against this, just out of luck. 

· Minority: no, does not give constructive notice. 
· CA: no for the first year, thereafter yes

· Patent defects (like empty notary block) always insufficient to give notice. Not treated as a prior recordation. 
BL. Chain of Title Problems: deeds outside the chain of title

· Wild deeds: deeds that cannot be found by title search

· Wild deed cannot compart constructive notice. 

· Example:

· X to O (recorded)

· O to A (unrecorded)

· A to B (recorded)

· A to B deed is wild, because it cannot be found by one searching to see whether A has good title

· Another way of saying the same thing: A does not have good record title

· Late-recorded deed: due diligence only requires grantor index search between deed in and deed out

· Example:

· O to A (not recorded)

· O to B (recorded) (actual notice)

· A records

· B to C (recorded) (no actual notice)

· C not required to search grantor index for O after O to B deed (that is, deed out to B), so will not find O to A deed, which was recorded later

· Early-recorded deed: due diligence only requires grantor index search between deed in and deed out

· Example:

· O does not own property

· O to A (recorded)

· X to O (recorded)

· O to B (recorded)

· B not required to search grantor index for O before X to O deed (that is, deed in to O)

· Common law rule: estoppel by deed or doctrine of after-acquired title: If one purports to transfer interest to another that one does not have but subsequently acquires, interest is automatically transferred under the earlier deed

· Related deeds from a common grantor: Minority rule: deemed on notice of restrictions in related deeds from common grantor

· Example:

· O Property 1 to A (use restrictions purporting to bind entire subdivision) (recorded)

· O Property 2 to B (no use restrictions) as part of same subdivision

· Minority rule: B on notice of O to A use restrictions

BM. Marketable Title Acts

· Treats first deed older than specified age (30 to 50 years) as root of title

· Example:

· 1/1/1960: M to H (FSA) (recorded)

· 1/1/1965: H to F (easement) (recorded)

· 12/25/1978: H to J (FSA) (recorded)

· Assume 40-year Marketable Title Act

· As of 12/26/2018, all deeds prior to H to J are extinguished

· When doing title search, only need to go back to H to J deed, which becomes root of title

· Difference between Marketable Title Acts and title standards

· Title standards merely protect title searcher against malpractice; do not protect buyer against prior recorded interests

· Marketable Title Acts extinguish all deeds prior to root of title

· Book limits root of title to deeds in fee simple, p. 584. Uniform Simplification of Land Transfers Act does not do so

· Wild deed problem

· Example:

· O owns Blackacre in FSA

· 1978: A to B in FSA (recorded) (assume deed is fraudulent)
· 2019: B to C in FSA

· In state with 40-year Marketable Title Act, C wins over O

· Q: Should wild deeds be permitted to serve as root of title

· If no, then must do full search anyhow, completely frustrating purpose of Marketable Title Act

· If yes, then Marketable Title Act validates fraudulent deeds

· States are split

BN. Torrens Registration

· Property ownership is registered

· Problem 1: registration requires a lawsuit, which is expensive

· Problem 2: registration does not establish priority over all competing claims, so what’s the point?
Unit 19. The Loan Transaction
BO. Vocabulary

· Collateral: property pledged as security in the event borrower does not repay the loan

· Promissory note: financial instrument containing a written promise by one party (the note's “issuer” or “maker” or “promisor”) to pay another party (the note's “payee” or “promisee”) a definite sum of money on specified terms and conditions

· Financial instrument, not necessarily a contract 

· Mortgage: interest in real property that secures a debt and allows the holder to foreclose on that real property if debt goes into default; colloquially, the term is also sometimes used to refer to the instrument conveying the mortgage or to the debt the mortgage secures

· Can think of as a future interest, encumbrance on the FSA

· Provides lender with collateral

· Allows lender to foreclose. 

· Subject to same rules as other interests in property, like the recording rule.

· Non-recourse loan: loan with respect to which the lender/mortgagee’s remedies are limited to foreclosing on its mortgage interest in the collateral

· Law day: day set for repayment of a loan

· Equity of Redemption: right of borrower to redeem property in foreclosure by repaying loan 

· Mortgages usually have acceleration clauses, all debt becomes due immediately, requiring debtor to have to pay off entire mortgage

· Foreclosure: Event upon which equity of redemption is terminated

· Sometimes modified by statutory right of redemption after foreclosure

· Some state allow debtors another statutory right of redemption after foreclosure (maybe 6 months) rules vary widely by state. 

· Deficiency judgment: personal judgment against borrower for amounts still owed after foreclosure proceeds are applied against debt.
· Some states allow to get deficiency judgment in private proceedings.

· Can always still sue on the promissory note, will come down to which is easier or less expensive option in the jurisdiction.  

· Two legal theories to conceptualize mortgages:

· Title theory: theory that mortgagor conveys title by deed to lender (mortgagee), retaining future interest (mortgagee must return once money repaid)
· Lien theory: theory that mortgagor retains title but conveys security interest to lender (mortgagee). Gives right to take property to sell in foreclosure to satisfy debt. 
· Hybrid Theory: Mortgagor retains title until default in which case transfers to the mortgagee. 

· Satisfaction and release: Event that terminates mortgage interest upon repayment of loan

· Power of sale: right of mortgage interest holder to sell property at private auction without judicial foreclosure; mortgage document that contains power of sale is known as a “deed of trust,” a “security deed,” or a “deed to secure debt”

BP. Foreclosure

· Two types of foreclosure:

· Judicial foreclosure – file lawsuit, court supervises sale of property

· Private foreclosure – explicitly provided for in the mortgage document in Power of Sale, holder of mortgage interest can sell at private auction and use the proceeds to satisfy the debt without going to court. 

· Lender may foreclose only if loan is in default

· Foreclosure terminates mortgage interest of lender who brings foreclosure action and all interests (not just mortgage interests) junior to lender’s mortgage interest

· An interest is “junior” if it is recorded later

· All junior interest holders are necessary parties

· Just added as defendant, not bringing the foreclosure action so can’t get deficiency judgment. 

· Wipes out mortgage interest but not the promissory note

· Foreclosure does not terminate any lien or property interest held by parties who are senior to the lender who brings the foreclosure auction. 

· Senior interests are those recorded earlier
· Rule of Absolute Priority: proceeds of foreclosure sale first pays debt of lender who brings foreclosure action, then debts of junior creditors in full order of priority; any remaining proceeds then go to borrower

· Mortgage interest holders senior to interest of lender who brings foreclosure action do not receive any foreclosure proceeds; their mortgage interests remain intact

· Only lender who brings foreclosure action is eligible for deficiency judgment

· Sale invalidated if price “shocks the conscience” or is “grossly inadequate” or sale is tainted by procedural irregularity (very low standard)
· Rebuttable presumption grossly inadequate if below 20% of FMV

· Rebuttable presumption NOT grossly inadequate if above 20% of FMV
BQ. Other Issues

· “Chilling the bids”: any practice that discourages bidders at a foreclosure sale (very fact dependent)
· Remedy: invalidate sale
· Subordination: agreement by senior mortgagee to become junior to another mortgage

· Waste: physical alterations that reduce value of the property

· Courts split on whether or not payment of real estate taxes is waste (CA says not waste)

· Disguised or “equitable” mortgages: arrangements that have the effect of a mortgage, court will treat it in equity as a mortgage.
· Usury laws limit the rate of interest lenders may charge 

· Exists in most states either statutorily or constitutionally (CA Constitution limits to 10%)

· Some states say whole debt voided if charging more than the maximum.
· Some states say lender can collect up to the maximum.

· Some states require payment of principal only. 
Unit 20. Easements: Express, Estoppel, Implied

BR. Introduction to Servitudes

· Servitude: a nonpossessory interest in land which permits the holder to use the servient estate in some specified way or to enforce a promise made by the holder or one-time holder of the servient estate

· Easement: legal interest in land, right to use the property of another for a specified purpose, enforceable at law and in equity
· Example: right to cross land of another to get to a public road

· Profit à prendre (Profit): right to come onto the land of another and remove items from it, e.g., minerals, timber, game

· Example: right to remove gravel from a gravel pit

· Example: right to extract oil and gas

· Example: right to hunt on grantor’s land

· Not very common today (done through leases)

· Similar to easements, lots of the same rules apply

· Real Covenant: contractual interest (on steroids) promise with regard to land that may bind subsequent owners of the burdened land and may be enforced by subsequent owners of the benefited land, enforceable at law and in equity. Part of property law and not contract law. 
· Example: promise not to paint one’s house any color other than beige

· Equitable Servitude: Equitable. Promise with regard to land that may bind subsequent owners of the burdened land and may be enforced by subsequent owners of the benefited land, classically enforceable only in equity

· Example: promise not to paint one’s house any color other than beige

· Easements and profits are interests in real property; real covenants and equitable servitudes are contractual promises on steroids with respect to land
· Interests that may resemble but are not servitudes

· Leases – may resemble but are not easements
· Example: right to extract oil and gas

· Licenses

· Mere permission

· Not subject to Statute of Frauds

· Example: right to hunt on grantor’s land

· Example: right to use private road to get to public right of way

· Generally revocable at will and non-transferable (under property law), unless otherwise provided by the terms of the license (under contract law)
· Becomes irrevocable if there is detrimental reliance

· Example: Holder of license to use private road contributes towards its upkeep

· Irrevocable licenses are personal and non-transferable, unless otherwise provided by the terms of the license, does not go with the land.
· Note that many rights can be structured in more than one way

· Key is intention of grantor/promisor

BS. Easements

· Easement: right to use the property of another for a specified purpose, enforceable at law and in equity

· All easements impact marketable title, all easements are encumbrances

· “Appurtenant” if easement benefits a particular piece of property
· Example: right to cross land of another to get to a public road from a particular piece of property

· “In gross” if easement benefits a particular party, rather than a particular piece of property

· Example: right to run electrical wires above servient estate
· “Servient estate”: land or other property interest subject to the easement

· “Dominant estate”: land or other property interest that benefits from the easement

· Access Easement – in lieu of selling a string of land grant an easement (legal interest in land). Not a right to the land (not a possessory interest) but right to use the land in specified way, for access. 

· Can define the scope any way you want in the grant: specify route, number of times, types of vehicles, etc.
· Two groups of easements

· Affirmative Easement – right to use land of another

· Negative Easements – insist adjoining landowner not use land (can’t be created by prescription ex. Doctrine of ancient lights)

· 4 recognized at common law:

· Subjacent or lateral support

· Right to Light

· Right to Air

· Flow of Artificial Stream

· Newly Recognized
· Conservation
· View
· Historic Preservation

· Façade (building exterior) 
· 7 ways to create an easement (on the exam!):

· Grant - owner of servient estate transfers easement by deed to owner of dominant estate, deed notarized so can be recorded
· S(O servient) – easement ( D(O dominant)
· Reservation - owner of estate to become servient conveys FSA to owner but keeps easement. Takes subject to easement. 
· If own two parcels, going to keep one but want to maintain ability to use, so convey FSA to buyer but reserve an easement (right to cross the parcel to access the road)
· D(O dominant) – servient estate ( S(O servient)

                   ( easement reserved –

· Reservation in a stranger (only in minority of jurisdictions) - Owner of servient estate conveys FSA to new owner but reserves easement in third party (stranger to the deed).
· Own two parcels, conveying each to a different party A and B, create reservation on parcel given to A for benefit of B. 
· A –---( servient FSA ----( S(O servient)
easement reserved in D(O dominant)

· Majority rule: attempt to create easement by reservation in a stranger is void

· Minority rule: valid (CA adheres to minority rule)
· Can accomplish the same via two transactions:

· Convey the easement

· Then convey FSA to another party who will take subject to the easement as the easement is first in time. 

· Thought to be desirable as it is easier to find the two documents. Makes title search easier and easier to find clouds on title. 

· Also, creating easement by grant, likely to draft first more carefully 

· Party with reservation not on deed so can’t record
· Easement by Plat reference: subdivision plat shows locations of easements across plots

· Generally sufficient to create easements

· Problems

· Scope of the easement (would be more clearly defined by grant)

· Who owns the easement?

· Mere inclusion of recreational facilities on plat map doesn’t create property right over. True even if advertised in sales materials. 

· Easement by Estoppel

· Arises when owner permits another to use land under circumstances in which it is reasonable to foresee that user would substantially change position believing that permission would not be revoked, and user did substantially change position in reasonable reliance on that belief

· Substantial injustice required

· Substantial, reasonable reliance required

· No known difference as to what makes something irrevocable license vs. easement by estoppel. 

· Easement by Implication (easement implied by prior use)

· Arises when one owner owns two parcels, uses one of them to benefit the other, the use is apparent, continuous, and reasonably necessary, and ownership of the two parcels is subsequently separated
(1) The same owner owns 2 parcels

(2) Uses one parcel to benefit the other

(3) Use is apparent, continuous and reasonably necessary

(4) Ownership of the two parcels is separated

· Necessity must exist at moment of separation of title

· Easement by Necessity (always relates to access easements)
· Access easement that arises when one owner owns two parcels, uses one of them to give the other access to a public right of way, there is no other access to a public right of way, and ownership of the two parcels is subsequently separated
· Must be absolutely necessary not just difficult or expensive

· Necessity must exist at moment of separation of title 

· No requirement for compensation. Just because the court finds an easement doesn’t constitute a taking under the 5th Amendment. 

· Adverse possession doesn’t apply

· Adverse possession based on statutes of limitation on actions for recovery of possession of land.

· Use by non-owner that might create easement is not possessory. So no recovery of possession so adverse possession is completely irrelevant. 
· Could bring an action for trespass. Statute of limitations never runs because entering every day. 

· Easement should never come into being by running of statute of limitations.

Unit 21. Easements: Prescription, Scope, Termination
BT. Easements by Prescription

· Law of custom: the public acquires a right of use if (1) the use has continued from time immemorial, without interruption, and as a right, (2) it is certain as to place and persons, and (3) it is reasonable as to subject matter
· Every US jurisdiction adopted English Common Law 

· Several states have recognized Law of Custom as part of Common Law

· Example: right of public to use beaches (Oregon)
· Doctrine of Implied Dedication: the public acquires a right of use if there is “convincing evidence” that the owner intended to appropriate the land to a particular public use
· Courts grant easement to public (similar to easement by implication)

· Must be evidence that they intended to appropriate the land for public use 

· Example: plaza with benches and fountains around an office building

· One day out of the year put up police tape and block access (not required in CA) to prevent owner from losing property right to easement to the public. 

· CA Civil Code Section 108 - Public never acquires right of use if owner simply posts specified sign ever 200 feet, Right to pass by permission… (quote verbatim and put up sign). Eliminate any right of public to get Prescription rights.  

· Public trust: Applies only to government owned beaches. Government owns ocean and waterways in trust for the public, government must give the public access to ocean and waterways through beaches it owns and therefore cannot restrict use of beaches to smaller group of people
· Extended in NJ to beaches owned by private community organization (Matthews v. Bay Head Improvement Ass’n, p. 682)

· Attempt to extend to climate change fails (Juliana v. US)

· Prescription

· Lost grant theory: fiction that there must have been grant of easement that has since been lost. Have been acting as if easement exists, recognizing what must have happened even if can’t prove. 
· Adverse possession: courts port adverse possession doctrine from fee context to easement context

· Actual

· Continuous

· Exclusive: modified in easement context

· Some courts says it means something different in this context others drop exclusivity requirement altogether. 

· Open and notorious

· Hostile – objective rule. How do you show permission or lack there of?
· Majority rule: If access or right of way easement, presume no permission and therefore hostility; if other easement, presume permission and therefore no hostility

· Minority rule: Burden on person asserting easement to establish hostility and therefore lack of permission

· Statutory period for adverse possession used even though statutory terms don’t apply. 

· Easements in the public by prescription – statute of limitations runs against an individual not the public, so public shouldn’t be able to acquire easement by prescription. 
· Majority rule: recognized

· Easier to find for a large group when it is a legally recognized group (US ex rel. Zuni Tribe v. Platt)

· Minority rule: not recognized, must be recognized in a legal entity
· Easement in public is perpetual and can’t be bought back.

· Negative easements by prescription

· Not recognized

· Exception: doctrine of ancient lights: one who receives undisturbed sunlight to his windows for 20 years acquires a negative easement against the adjacent landowner which precludes the adjacent landowner from blocking that sunlight (Wisconsin)

BU. Scope of Easements

· If created by grant or reservation, can be clearly defined

· Use of easement by parcel other than dominant estate

· At old common law, automatically destroyed easement

· More modern trend, does not automatically destroy easement, but may be enforced by injunction

· Trend toward paying damages and other remedies

· Enforcement by injunction may be limited by equitable defenses

· Majority rule unclear 

· Other changes in use: depends on facts and circumstances

· Anticipated extensions

· Actual injury by reason of change

BV. Termination of Easements

· Terminations by consent of the parties

· Release

· Expiration

· Terms of the easement has an expiration date

· Easement by necessity expires when no longer necessary

· Legal termination doctrines

· Abandonment: “clear evidence” of intent to abandon

· Almost never succeeds. 

· Merger: same party owns both dominant and servient estates

· Adverse possession (prescription): Owner of servient estate adversely possesses against easement

· Easement must have been asserted; cannot adversely possess against easement that has never been asserted (used)
· Other events of termination

· Condemnation: when government takes servient estate by condemnation, typically takes easement as well

· Subject to Takings Clause, government has to pay FMV for easement 

· Recording act preclusion: recording act rules may operate to extinguish easement just as they may extinguish other property interests

· Marketable Title Acts: have to periodically record notice to enforce easement otherwise may wind up being unintentionally eliminated.

· Equitable defenses

· Estoppel: holder of easement may be estopped from asserting it if has behaved in way that would reasonably lead holder of fee to change status in reliance 
Unit 22. Real Covenants and Equitable Servitudes: Creation
BW. Real Covenants

· The problem
· Assume that A and B enter into contract. B breaches. A sues. What law governs? Contract.

· Now assume that contract relates to land owned by A or B or both.

· B sells his land to Bʹ. Q: Can A enforce B’s promise against Bʹ? “Does the burden run with the land?”

· Instead, A sells her land to Aʹ. Q: Can Aʹ enforce B’s promise against B? “Does the benefit run with the land?”

· Or, B sells his land to Bʹ and A sells her land to Aʹ. Q: Can Aʹ enforce B’s promise against Bʹ? “Do the benefit and burden run with the land?”

· Courts of Law – can only give damages

· Courts of Equity – have power to enjoin or make do things.

· Both must determine if benefit and burden run with the land. Developed 2 sets of rules:

· Rule of Law – Real Covenants – both law and equity can get both damages and injunctions

· Law of Equity – Equitable Servitudes – were and are only enforceable by injunction. 

· Can’t just look to if have a benefit or burden of the promise. Need to look to what the Plaintiff is asking for, if damages have to satisfy rule of law of real covenants,. If want only an injunction have to satisfy rules of doctrine of equitable servitudes. 

· Real Covenants like any contractual promise must be given under seal and have consideration. 

· Must comply with the statute of frauds because concerning land. 

· 2 sets of Rules: Whether the Burden Runs? Whether the Benefit Runs?

· First determine if it is a burden problem or a benefit problem

· Burden runs if:

· (1) Intention: parties must intend that promisor’s successors be bound, burden run with the land
· Magic language: “heirs and assigns” or similar language

· (2) Privity

· Horizontal: relationship between original contracting parties at the time of contracting
· Vertical: relationship between promisor and his successor

· Both required for burden to run

· (3) Touch and concern

· Majority: promise must touch and concern both benefitted and burdened parcels

· Minority: promise must touch and concern burdened parcel

· (4) Notice: promisor’s successor must be on notice of promise before buying

· Benefit runs if:

· (1) Intention: parties must intend that promisee’s successors be able to enforce, run with the land
· Magic language: “heirs and assigns” or similar language

· (2) Privity

· Vertical: relationship between promisee and his successor

· Horizontal privity not required for benefit to run

· (3) Touch and concern

· Promise must touch and concern benefitted parcel

· No notice required for benefit to run

· Intention

· Draft to make clear: “The burden and benefit of these covenants shall run with the land” or use the phrase “heirs and assigns” after each of the parties’ names
· If not drafted clearly, intention of the parties will be determined based on all the facts and circumstances
· Exception: Rule in Spencer’s Case: If the promise concerns a thing that is not in being at the time the promise is made, the burden will not run unless the promisor’s assigns are expressly mentioned
· Example: B promises to build a wall along the common boundary between A’s and B’s parcels. B sells his parcel to Bʹ. Is Bʹ bound by the promise? Burden runs only if B’s assigns are expressly mentioned: “B, his heirs and assigns, hereby promises to build a wall along the parties’ common boundary”

· Rule in Spencer’s Case is minority rule; abolished in majority

· Horizontal privity: specified relationship between original contracting parties required for burden to run. Four views:

· English rule: horizontal privity exists only in the landlord-tenant context, burden will not run outside of the landlord tenant context
· Massachusetts rule (“mutual relationship” rule): horizontal privity exists if at the time the promise was made both parties held legal interests in a single parcel of land
· Example: landlord and tenant, since both a landlord and his tenant hold legal interests in the same property
· Therefore, if the English rule is satisfied, the Massachusetts rule will automatically be satisfied
· Example: life estate and reversion
· Example: fee simple absolute and easement

· Where horizontal privity exists because one party owns an easement on the other party’s land, we call any associated real covenant a “real covenant coupled with an easement”

· Majority rule (“successive relationship” rule: horizontal privity exists if either (1) the mutual relationship rule is satisfied, or (2) the real covenant is given in connection with a deed from one of the parties to the other

· Example: A transfers land to B in fee simple absolute and in connection with the transfer B promises never to use the property as a nightclub
· Would not meet English rule, because A and B are not landlord and tenant
· Would not meet Massachusetts rule, because there is never a time when both A and B hold legal interests in the same parcel
· Would meet majority rule, because the covenant is given in connection with a deed from one to the other.

· Minority rule: no horizontal privity is required for burden to run
· Restatement position

· Vertical privity: relationship between promisor and successor (for burden to run) or between promisee and successor (for benefit to run)

· Vertical privity exists successor succeeds to estate of one of original parties (e.g., purchase, inheritance, gift)

· Not adverse possession

· Identical estate requirement: for burden to run, promisor’s successor must succeed to identical estate (e.g., FSA to FSA, not FSA to LE)

· Adverse possession under color of title: adverse possession meets vertical privity requirement if under color of title
· Touch and concern: First cut (there will be more rules): Does promise relate to the land? (or is it a personal promise)
· Promise touches and concerns burdened land if it relates to ownership or possession of the burdened land
· Promise touches and concerns benefited land if it is of a nature likely to be of particular benefit to the owner or possessor of the benefited land.
· Example: Prudence promises Peter that she will not sell liquor on her land. Peter wants this promise because he has moral objections to alcohol. This promise touches and concerns Prudence’s land, because it can only be performed (or not) by the person in possession of the land. Peter wants the promise for reasons not relating to a particular piece of property that he owns. So the promise does not touch and concern any land of Peter’s.
· Example: Prudence promises to water Peter’s lawn every day. This promise does not touch and concern any land of Prudence’s, unless there are other facts, because anyone could perform the promise. It does, however, touch and concern Peter’s land because the watering of a lawn is by its nature of particular benefit to the owner of the lawn.
· Majority rule: for burden to run, promise must touch and concern both parcels – the benefited land and the burdened land
· Minority rule: for burden to run, promise need only touch and concern the burdened land.
· For benefit to run, the promise need only touch and concern the benefited land.

· Notice
· Successor to promisor not bound unless has notice of the covenant before buying
· Requirement always met if document containing promise is recorded

· Successor of promisee may enforce covenant even if she had no notice of it before buying
BX. Equitable Servitudes

· Tulk v. Moxhay (1848 English Court of Chancery): Tulk sold “Leicester Square” to Elms subject to covenant by Elms that the land would be kept open and maintained for use as a park which, for a fee, would be open for use by Tulk’s tenants in the surrounding buildings. Elms then sold the land to Moxhay, who had notice of the covenant but decided to ignore it.
· Problem: No horizontal privity, so burden did not run under the law of real covenants

· Held: Injunction requiring Moxhay to comply with covenant
· For Equitable Servitude to Run:

· Intention

· Horizontal privity not required

· Vertical privity not required

· Notice – required for the burden to run 

· Touch and concern – required 
BY. Easements, Real Covenants, and Equitable Servitudes Compared

· Creation

· Easement: grant, reservation, plat reference, estoppel, implication, necessity, or prescription
· Real covenant: promise in writing
· Equitable servitude: promise in writing
· But may also be implied

· Horizontal privity required?

· Yes, for burden to run under law of real covenants

· No, for benefit to run

· No, for easements or equitable servitudes
· Vertical privity required?

· No for easements

· No for equitable servitudes
· Yes for real covenants
· Another way of saying this: real covenants run with the land (if they run at all), but that easements and equitable servitudes are appurtenant to the land (part of the land) – makes a difference in case of adverse possession. 
· So: if burdened property is acquired by adverse possession the equitable servitude will still burden the new owner under the doctrine of equitable servitudes, but not under the law of real covenants

· Notice

· Real covenants and equitable servitudes

· Required for burden to run

· Exception in doctrine of equitable servitudes if burdened land is acquired without consideration
· Not required for benefit to run
· Easements: not required

· Touch and concern

· Easements: not required

· Real covenants and equitable servitudes: required

BZ. Touch and Concern Requirement

· Touch and concern applies to both real covenants and equitable servitudes. 

· (1) Covenant not to do some physical act on the burdened property touches and concerns that property
· (2) Covenant not to compete in a particular line of business on the burdened property is generally held to touch and concern that property
· Since what court is really asking is “Should we enforce this covenant not to compete”, sometimes courts will hold that covenants not to compete that are unreasonable in duration or scope do not “touch and concern” the land
· 5 years probably reasonable, beyond that likely not
· (3) Covenant not to compete in a particular line of business on the burdened property is also now generally held to touch and concern the benefited property on which the promisee (or her successor) is operating the protected business

· (4) Affirmative covenants

· England: affirmative covenants generally held not to touch and concern the land

· Early American cases: English rule. Gradually, more exceptions recognized: for example, covenants to maintain specified physical features

· Majority: affirmative covenants may touch and concern
· Minority: only negative covenants touch and concern the land – but with many exceptions
· (5) Performance of an act off of the burdened land that does not benefit the burdened land generally does not touch and concern the burdened land
· Example: I sell you some land, keeping the adjoining parcel. In return, you promise to build and maintain a barn on my adjoining parcel. This touches and concerns my land (the adjoining parcel), but not yours.

· (6) Promise to pay money will touch and concern land if it benefits the promisor by enhancing the value of his property
· Example: HOA Fees, in commonly developed communities, each landowner may, in his deed, promise to pay annual fee for the maintenance of common spaces. This promise to pay is treated as touching and concerning the promisor’s land.
CA. Implied Equitable Servitudes

· May imply an equitable servitude if there is common development plan and party has notice of that plan

· Generally have to meet the statute of frauds but courts say they can be implied so removes statute of frauds. 
CB. Restatement (Third) of Servitudes and Modern Trends

· Unify real covenants and equitable servitudes, using equitable servitude rules

· Abolish touch and concern requirement

· Replaced with reasonableness requirement. 

· 3 Requirements under unified approach:

· Parties intended covenant bind subsequent owners

· Reasonableness

· Notice
· Restatement (Third) of Servitudes purports to abolish touch and concern requirement: “Neither the burden nor the benefit of a covenant is required to touch or concern land in order for the covenant to be valid as a servitude.”
· Servitudes will be invalid only “if they impose unreasonable restraints on alienation, undue restraints on trade, or if they are unconscionable or lack a rational justification.”
· Servitudes that are invalid because they violate public policy include, but are  not limited to:  1) a servitude that is arbitrary, spiteful, or capricious;  2) a servitude that unreasonably burdens a fundamental constitutional right;  3) a servitude that imposes an unreasonable restraint on alienation...;  4) a servitude that imposes an unreasonable restraint on trade or competition  ...; and  5) a servitude that is unconscionable....  Restatement (Third) of Property: Servitudes §3.1 (2000). Note that this test  applies not to the “running” of covenants to subsequent purchasers, but  to the enforceability of any covenant, even as to the original parties to the  promise. 

Unit 23. Real Covenants and Equitable Servitudes: Termination, Amendment, CICs
CC. Termination or Amendment

· Contractual release or modification

· If more than two parties, every party must agree

· Legal termination

· Waiver or abandonment: pattern of nonenforcement must evidence intent to abandon

· Merger: if burdened and benefited parcels come into common ownership

· Adverse possession

· Operation of Recording Act or Marketable Title Act

· Equitable termination (precluding injunctive relief but not damages)

· Changed conditions

· Relative hardship

· Application of recording or marketable title acts

· Need to file periodic notices

CD. Common Interest Communities (“CICs”)

· In order to modify or terminate when have a CIC, in theory need to have unanimous consent. In a subdivision is impossible to get.
· Under contract law nothing allows for modification or termination when have a multiplicity of contracts. 

· One solution some courts have allowed is for original contracting parties to allow change by some specified procedure. Essentially, contracting to change the law of contracts, with respect to every subsequent owner. 

· Agreed to covenants at time of purchase, but not necessarily any future covenants. 

· Amendment by majority or supermajority vote

· Judicial review

· Reasonableness

· Arbitrary or capricious

· Restatement (Third) of Property: developer cannot use power to amend to materially change character of development or burdens on existing community members unless declaration fairly apprises purchasers that power may be used for kind of change proposed
Unit 24. Judicial Land Use Control: Nuisance
CE. Private Nuisance

· Generally an owner of land has the right to use the land however he wants. 

· Nuisance limits what an owner can do with land if it interferes with the use of neighbors’ land. 

· Private nuisance: a landowner’s substantial and unreasonable interference with the use and enjoyment of the land of another

· Generally non-trespassory

· Compare: trespass

· Interference by going onto the property of another

· Compare: public nuisance

· Interference with a large number of other properties

· Does a nuisance exist?

· Nuisance per se: e.g, illegal uses (including uses in violation of zoning rules), uses engaged in out of malice towards neighbor, and uses contrary to public norms

· Nuisance in fact:

· Substantial harm approach: nuisance exists if use of one landowner’s land substantially interferes with another landowner’s use of his land; that is, focus is entirely on harm to neighbor, not on utility of activity in the circumstances (traditional)

· Balance of utilities approach: conduct is unreasonable if the gravity of the harm outweighs the utility of the conduct (Restatement of Torts)

· Court recognize natural origin exception – where problem not man made, it is not a nuisance.
· Defenses

· “Coming to the nuisance”: taking the harmed property with prior knowledge of the alleged nuisance

· “Assumption of the risk”: same

· Compliance with Zoning or HOA bylaws does not preclude a nuisance law per se

· Statutes, even if specific, do not displace the common law of nuisance

· Remedies

· Traditional: injunction almost always available

· Modern: depends on balance of equities

· Restatement – Balance of Utilities to determining a nuisance:
· In determining gravity of harm look to:
(a) the extent of the harm involved;  

(b) the character of the harm involved;  

(c) the social value that the law attaches to the type of use or enjoyment invaded; (d) the suitability of the particular use or enjoyment invaded to the character of the locality; and  

(e) the burden on the person harmed of avoiding the harm. 

· In determining utility of the conduct look to:

(a) the social value that the law attaches to the primary purpose of the conduct; 

(b) the suitability of the conduct to the character of the locality; and  

(c) the impracticability of preventing or avoiding the invasion. 

CF. Public Nuisance

· Public nuisance: an unreasonable interference with a right common to the general public

· Factors considered:

· Significant interference with the public health, the public safety, the public peace, the public comfort, or the public convenience

· Violation of statute, ordinance, or regulation

· Continuing nature or permanent or long-lasting effect and significant effect upon the public right

· Plaintiff generally must be governmental entity

· Exception: private party who has suffered special harm

· Example: Burgess v. M/V Tamano, 370 F. Supp. 247 (D. Me. 1973): tanker ran aground, releasing oil into ocean, preventing fishermen from conducting their businesses and inhibiting tourism. Held: public nuisance; fishermen suffered special harm and could therefore sue; hotel and other hospitality businesses suffered same harm as public in general and therefore could not sue

· Restatement defines a public nuisance as follows:
(1) A public nuisance is an unreasonable interference with a right common to the general public.  
(2) Circumstances that may sustain a holding that an interference with a public right is unreasonable include the following:  
(a) Whether the conduct involves a significant interference with the public health,  the public safety, the public peace, the public comfort or the public convenience, or  
(b) whether the conduct is proscribed by a statute, ordinance or administrative  regulation, or  
(c) whether the conduct is of a continuing nature or has produced a permanent or long-lasting effect, and, as the actor knows or has reason to know, has a significant effect upon the public right.  

Unit 25. Legislative Land Use Control: Zoning

Zoning – another way law in the US regulates land use.

· Determined in advance (not ad hoc) allow people to make real estate investment decisions.

· Purpose of zoning to create coherent well-planned communities.  
· Government has a rule to play to maximize good for social welfare. 
CG. Constitutionality

· Village of Euclid v. Ambler Realty Co, 272 U.S. 365 (1926): zoning ordinances are not, on their face, takings in violation of the Due Process Clause of the Fourteenth Amendment

· “nor shall any State deprive any person of life, liberty, or property, without due process of law”

· Substantive vs. procedural due process

· Substantive: every law must bear a rational relationship to a legitimate governmental purpose 
· Rational basis review (with a bit more bite)

· Challenges to land use regulations typically substantive. 

· Procedural: require procedures fair in the circumstances (e.g., notice and opportunity to be heard)

· Courts give lots of deference to zoning ordinances. 

· Facial vs. as-applied

· Facial: Challenge to statute on its face, rather than to how it is applied on particular facts

· As-Applied: Challenge to statute as it is applied to particular parcel

· Zoning that leaves a parcel with no practical use without furthering some legitimate public purpose is invalid as applied

· Justification: regulation of externalities (not on exam)
· Negative externality: a harm or cost to A caused by an action of B

· Example: B’s industrial use reduces the value of A’s adjoining home

· Positive externality: a benefit to A caused by an action of B

· Example: Neighborhood of similar residences (e.g., single family dwellings) benefits all homes in neighborhood

· Sic utere tuo ut alienum non laedas: “use your own property in such a way that it does not harm others.”

· Other Constitutional provisions implicated in zoning 

· 1st Amendment – Religion – as long as facially neutral, restriction on meeting places ok, even if it also limits religious meeting

· 1st Amendment – Free Speech – court says prohibition on political and other signs are unconstitutional restrictions on free speech

· 14th Amendment – Equal Protection – rules have to be administered equally and equitably. 

· 5th Amendment – Takings – applicable only when zoning makes no productive use possible 
CH. Zoning Process

· Comprehensive plan vs. zoning ordinance

· Relationship between the two: two views

· Plan advisory only; no requirement that ordinance conform

· Ordinance must substantially comply with plan

· Rezoning vs variance vs special permit or conditional uses

· Rezoning means amendment to zoning ordinance; requires consent of whatever body issued zoning ordinance

· Variance: ad hoc exception to zoning ordinance

· Granted only on showing of unnecessary hardship: balances hardship with impact on neighbors

· Generally granted by separate body, often called the Board of Zoning Adjustment, whose job is to consider variances

· Area variance: exception to rules about shape, size, or dimension

· Example: smaller side yard than generally required

· Sometimes subjected to more lenient standard for approval of variances

· Use variance: exception to rules about use

· Example: Child care center in residential area

· Special permit or conditional uses

· Uses permitted only with approval of Board of Zoning Adjustment

· May attach specific conditions to the use
· Conditional use permits by themselves not problematic but land only usable based on conditional use permit raises issues. 

· Practice note: Notwithstanding difficult “unnecessary hardship” standard 70-80% of all variance applications are approved

· Most important factor is whether neighbors object

· Nonconforming uses: prohibited use already in place when zoning rule is imposed

· Typically “grandfathered”: that is, permitted to continue until use is discontinued or nonconforming building is destroyed

· Cannot change or expand grandfathered use

· Minority rule: nonconforming use must be discontinued after specified period (“amortization”)

· Period must be reasonable: reasonableness depends on amount of investment to be recovered, and degree of inconsistency with permitted uses

· Abandonment vs discontinuance

· “Abandonment” sometimes construed to require intent to abandon

· Some statutes try to avoid this by using “discontinuance”, but some courts require intent to discontinue anyway.
Unit 26. Constitutional Limitations on Land Use Control: The Taking
CI. Eminent Domain

· Power of eminent domain inherent in concept of sovereignty, United States v. Jones, 109 U.S. 513, 518 (1883)
· Fifth Amendment: “nor shall private property be taken for public use, without just compensation”

· Due Process Clause of the Fourteenth Amendment: “nor shall any State deprive any person of life, liberty, or property, without due process of law”
· Incorporates Takings Clause to apply to the States

· Whether states can exercise eminent domain depends upon the state constitution and statutes.

· Two requirements of eminent domain: Just compensation and Public use

· No requirement to show a good faith effort to negotiate the purchase before using the power, but as a matter of practice always better to try and negotiate and avoid litigation expense. 
· Just compensation

· Fair market value: “highest and most profitable use for which the property is adaptable”

· Comparable sales method: look at prices paid for similar property

· Capitalization of income method: assume that actual income from property is a fair return (some percentage) on value

· Example: value of land that generates $100,000 per year is $2,000,000 if fair return is 5% ($2,000,000 = $100,000 x 1/5%)

· Only used when comparable sales not available.

· Sentimental value and other factors have no bearing. Standard is an objective one, what and ordinary buyer and seller would pay and accept. 

· Government only has to pay fair market value not any other associated costs like relocation, etc. 

· Public use – to further a public purpose (even if the land winds up in private hands)
· Includes any public purpose

· Example: Berman v. Parker: urban redevelopment to combat “blight”

· Hawaii Housing Auth. V. Midkiff: redistribution from landlord to tenant

· Example: Kelo v. City of New London: economic development

· Justice Kennedy’s concurrence in Kelo

· “Whether … the development plan is of primary benefit to … the developer … and private businesses … and … only of incidental benefit to the city”

· Backlash to Kelo: more stringent state constitutional or statutory limitations on purposes for which eminent domain can be exercised

· Very rare to find that there is not a public use. 

· Takings close applies to any property not just real property.

· Trade Secrets are property so must be compensated fair market value of data if used publicly. Public purpose to stimulate competition, not just transfer to another private party. 
· Easements, Real Covenants and Equitable Servitudes

· Easements are property for the purposes of common law.

· Real Covenants and Equitable Servitudes

· Majority rule – Real Covenants and Equitable Servitudes are property interests and subject to same takings limitations as any other property
· Minority – merely contractual and not protected by takings clause
· Courts look to the value of the property with and without the real covenant, if the value goes down then there is a taking for the difference. Calculation would need to be performed for every member of a subdivision effected. 

· In some states private, non-profit universities have power of eminent domain.
CJ. Regulatory Takings
· Government doesn’t acquire property, limits its use through regulation.

· At some point regulation creating restrictions rises to the level of a taking.
· 2 contexts where an easy call (per se regulatory takings)

· State authorizes permanent physical occupation of the owner’s property

· Total taking – take the property and make it completely worthless/unusable as a practical matter. 
· Pennsylvania Coal Co. v. Mahon (1922): Government regulation of land use may constitute a taking requiring compensation

· Never formally overruled.

· Courts still use the balancing test.

· Scope of regulatory taking doctrine unclear and in flux

· Compare Keystone Bituminous Coal Ass’n v. DeBenedictis (1987): Upholding statute effectively preventing the same subsidence that statute n Pennsylvania Coal was intended to prevent.
· Court focused on the harms being avoided rather than the benefits being conferred. 

· Penn Central Transportation Co. v. New York City: “balancing test”

· Looks at entire parcel, not just portion regulated

· Focuses on protecting existing investment, not possible future value

· Focuses on physical invasion, not economic regulation
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