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Property Outline
Pierson v. Post: Fundamentals of a Legal Education
I. Pierson v. Post
A. Issues:
1. Did Post, in pursuit of the fox with his dogs, acquire sufficient property in that fox to maintain a lawsuit against Pierson?
2. Did Post have possession or occupancy of the fox?
B. Rule:  To own a wild animal, one must possess or occupy it by sufficiently depriving it of its natural liberty.
C. Holding:  Post did not have property rights over the fox because to gain such rights over a wild animal, the hunter must either capture it, or somehow kill/incapacitate it by depriving it of its natural liberty and continue pursuing it, which post never accomplished, and Pierson did.
Hypo: What if the hunter kills the catch, and the catch is laying at his feet when someone comes and takes it away?
-In that case, the catch is the hunter’s property because he has killed the animal and is an instant away from actual possession.  The hunter deprived the animal of its natural liberty.
What if I shoot and kill a fox who is across a river, but then, to get to the other side, I have to walk 5 miles up and back, and ford the river.  In the meantime, someone comes and takes the fox.  Do I have a cause of action?  
-Probably yes, because according to Pierson v. Post, the fox is my property, and traditionally, property belongs to the owner unless the owner abandons it, or it is taken away from the owner by lawful means.
What if the hunter dug a deep hole, the fox gets trapped inside, and the hunter continues his prursit. 
-In this case, the fox is the property of the hunter because the hunter has incapcitated it by depriving it of its natural liberty and also continued the pursuit.
I chase the fox up the tree and I have my gun pointed at it when someone 100 feet away shoots it dead and carries it off.  Do I have a cause of action?
-Probably not because while cornered, the hunter hasn't completely deprived the fox of its natural liberty.
1. The Majority look to 3 sources of legal principles:
a) Old Scholars/Treatises:  The likes of Barbyrac, Puffendorf, and Justinian, who more or less say that possession of a wild animal only occurs at actual possession, or incapacitation followed by pursuit.
b) Public Policy:  They want certainty/consistency in the law.  By having this certainty, they believe there will be less fighting and litigation amongst hunters.  “For the sake of certainty, and preserving peace and order in the society.”
c) Cases/Precedent:  There were virtually none.
D. Dissent
1. Proposed Rule:
a) Property in wild animals may be acquired without touch so long as the hunter is in pursuit of the animal maintains a reasonable prospect of catching the animal and intends to occupy the animal as property.
2. Reasoning:
a) Public Policy:  We should not disincentivize people from hunting foxes, which they would be if after such a relentless pursuit, someone could just sneak up and snacth it away.
b) Old Scholars:  Barbeyrac said that if the hunter pursues with large hounds and maintains a reasonable prospect of catching the animal, then it is his property.  BUT, times have changed, so we shouldn’t rely on the old writers.  Just because a rule is old, doesn’t make it the right rule.
c) Arbitration of Sportsmen:  If we asked all the hunters to get together and decide a rule, they would choose the dissent’s rule.
II. Legal Education Foundations
A. The review process
1. Certiorari: A writ of review.  A judicial procedure that a higher court uses to review the judgement of a lower tribunal.
2. The court of appeals is looking to review the law and how the lower court applied the law to the case.
3. An appellate court can decide to:
a) Reverse
b) Affirm
c) Vacate/Remand
B. Analogical Reasoning
1. By far the most common type of legal reasoning.
2. Stare Decisis: Like cases are to be decided similarly.
3. Analogize
a) When we say the facts of cases are similar enough that the same law should apply.
4. Distinguish
b) When we say that the facts of two cases are different enough to the point where the law of one doesn’t apply to the other.
C. Certainty
1. Pros
a) Creates stability and efficiency 
b) Could reduce disputes to begin with
c) Fosters objectivity, fairness, justice, and equality
d) Certainty is important in property law.  Certainty is good for markets.  It makes transactions easier.  A clear rule promotes ex-ante investment (planning investments).  If people understand the rules, they can better focus on how to operate under those rules, and they don't have to worry too much about the rule because they know it.  And, the rule helps people focus on what matters under the rule. The easier it is to know what it takes to become the owner, the easier it is to become the owner.  It also makes it easier to know who the owner is, and thus with whom to do business.
2. Cons
a) Isn’t flexible for changing times or growth of ideas/society
b) Isn’t flexible enough for idiosyncratic cases and detailed facts, and so much of the law is surrounding unique situations and specific facts.
c) What if the rules aren’t good rules, or are biased?  Certainty makes it harder for the law to overcome these shortcomings.
D. Litigation
1. What people seek from the court:
a) Declaratory relief
b) (preliminary) Injunction
i. In Pierson v. Post, it could be an injunction enjoining a person from doing what he did again.
c) Damages (money)
2. Traditionally, people must pay for their own legal fees
a) Follows classical liberalism notion of self-sufficiency, and filters out the unimportant or hopeless claims.
Theories of Property
I. Locke’s Labor Theory of Property
A. Big Picture/Set Up
1. He is a Natural Rights theorist
2. Locke is trying to explain how property rights naturally came to be
3. He is also making a normative claim: It's the right thing to do to allocate property based on his labor theory.
4. His theory invokes and is dependent upon a supernatural and all powerful creator (God).
5. God created the earth, everything on the earth, man, and man’s rationality/industriousness.
6. For man to benefit from the fruits of the earth, he must appropriate it for himself, and when he does, no one else can appropriate it, for it has already been appropriated.
7. Before man has property in anything outside himself, he first has property in himself.
B. Labor Theory of Property
1. When we come into existence via divine providence, we start with property in ourselves.
2. When we take the property in ourself, and combine it with our god-given rationality and industriousness to put our labor into a thing, that thing becomes ours, be it land, food, or otherwise.
3. This theory is subject to a proviso:
a. There must be enough left for the commons.
i. In his time, he doesn’t see this as a pressing matter.  There was plenty of land and food for everyone.
4. Tie to Pierson v. Post: Locke would say that Post, through his labor, achieved property in the fox
5. Problems:
a. We often don’t have enough for the commons, and his theory is predicated upon faith in God.
II. Blackstone
A. Big Picture
1. Also a natural rights theorist
2. Blackstone is giving us a description of the evolution of property rights from primitive poverty rights to modern, permanent ownership
3. Rights in property are generally understood to be rights against the world, against everybody.
B. His Theory
1. In the beginning, there was no property
2. But once people became more populous, those people began to recognize a “transient property” in things one would find in the common
a. Transient Property = a sort of quasi property.  Think the apple while in your hand/mouth.  If nothing else, you have a transient property in that apple while you possess it and are in control of it.
b. But, if you put that apple down, that transient property vanishes.  Hence, its transience
3. But then mankind further increased in number, and goods started to become more scarce, which made the use of resources more competitive
4. This increased property competition started to lead to a more robust property concept.
5. Lather, rinse, repeat.  More people, more competition and this time, invention, lead to even more robust property rights.
6. This continues until the modern extremely robust notion of property that has rights against the world.
7. This increased robustness of property, according to Blackstone, which began out of necessity, eventually was the foundation upon which modern society grew.  These property rights are the foundations of modern society
III. Bentham’s Utilitarianism
A. Utilitarianism
1. A moral theory that posits that the maximization of pleasure and happiness, and the minimizing of pain and suffering, is good.
a. The greatest happiness for the greatest number of people
B. Utilitarianism and Property
1. Property is not a “natural right;” it is created by law, which is created by man.
a. He thinks the idea of “natural rights” is “nonsense upon stilts.”
2. This law creates certain expectations in the ownership of property against those who don’t own it.
3. “Property law is a human construction and is nothing more than a means to an end . . . that end being the greatest happiness for the greatest number.”
4. Tie to Pierson v. Post:  Both sides argued their approach tailored property rights to maximize happiness for the greatest number.
IV. Economic Utilitarianism: Harold Demsetz
A. Big picture
1. Wants to shed light on why property rights come into existence in the first place
a. Locke and Blackstone presuppose rights are natural and god-given
b. Bentham says man creates them via laws, but that begs the question:  Why were they created?
2. Wants to demonstrate the mechanism for changing property rights.  Why do property rights look the way they do?  Why are they the way they are in modern society?
B. “Toward a Theory of Property Rights”
1. Emergence of new property rights occurs in response to people wanting to internalize externalities (adjusting cost-benefit analysis).
a. Externality:  The effects (cost or benefits) of the use of resources on someone other than the resource user, and the resource user doesn’t have to take it into account in deciding how the resource is going to be used.
2. Property rights will come into existence, when it becomes economic to internalize externalities.
a. Any resource use will have both positive and negative externalities  
i. Positive Externality
1. Think, someone who improves their home, so all the other homes on the block increase in property value
ii. High transaction costs (negative externalities)
1. Holdouts, free riders
2. Negotiation costs
3.  Policing
4. Future generations not involved in the negotiation
b. Tragedy of the commons
i. Overuse of valuable resources can lead to their degradation or destruction
3. Conclusion
a. We as a society develop property rights when doing so internalizes externalities in a way that maximizes economic benefit, and wards against high transaction costs and the tragedy of the commons.
b. But, even this theory accounts for the fact that over-propertizing can have negative effects.  This is called “tragedy of the anti-commons”
i. For example, when biomedical patents are over-propertized, it seizes up the spread of valuable information. (Heller & Eisenberg article/Moore v. Board of Regents)
C. Ronald Coase
1. In a world without transaction costs, it doesn't matter to whom you assign the initial property entitlement, resources are going to get put to efficient use in any event.
V. Property In the Context of the Theory of Evolution
A. Darwin’s Theory of Evolution via Natural Selection
1. Darwin is trying to explain how there are so many different types of species and living organisms on the planet.
2. His theory posits that all species evolved from a common ancestor via the process of natural selection.
3. Natural Selection:
a. Heritable variation in a phenotype
b. Environmental selection of reproducers
i. Variations in behavioral and structural traits that correlate with higher levels of reproduction are more likely to be present in subsequent generations.
ii. Natural selection selects those individuals that best fit the environment at that particular time in history.
iii. Fitness:  How well any particular phenotype fits the environment at that time making reproductive success more likely.
B. James Krier: Evolutionary Theory and the Origin of Property Rights
1. Wants to create a framework for the theoretical evolution of property rights.
2. Largely a reaction to and criticism of Demstz’s theory
a. He believed Demsetz only tells us the why, but not the how.  Says he only explained the conditions present for propertizing, but not how it actually happens when those conditions are present.
i. Merely saying “social mores and common law doctrines” internalizes the externalities via propertizing doesn’t really tell us much about how that happens.
3. 2 ways in which property rights might have come into existence:
a. Someone consciously created and imposed them: Intentional Design by Humans
b. They came about naturally via an Invisible Hand/Unintended Consequences.
4. But sticking with just one, there are problems for each
a. Problem with Intentional Design Approach:
i. It's a chicken and egg problem.  If we needed to use property rights to overcome transaction costs, where did we get the property rights in the first place.  Whatever those first property rights were needed to be created themselves.  In other words, just by saying that it is “by design” doesn’t explain how the design came to be out of nothing.
ii. Plus, property rights have been around since before ancient times, so before proper governments or institutions, so there seems to be something natural about it.
b. Problem with Invisible Hand Approach:
i. It’s a similar problem.  The invisible hand approach doesn't tell us how that hand specifically works in creating property rights, and it doesn’t seem to account for the complex systems of property present today.
5. But, with the invisible hand approach, it can maybe help a little insofar as it can put forward the idea that natural selection got the ball rolling.
a. Maybe natural selection got things started, and then the growth of society took control via an intentional design approach.
6. It starts with respect for possession, and an evaluation of costs/benefits of taking someone’s property
a. How much do I need what the other person has vs. how likely is it that they can hurt me if I try.  This kind of game theory backed by natural selection based behaviors got the whole thing going with a sort of invisible hand approach.
7. Natural selection got us started by inculcating an inherent respect for possession.  Then as we advanced, we developed a legal/institutional property system that worked on intentional design.
8. The difference between this and the above theories:
a. This says that the original property mechanism is not some god who gave it to us naturally, nor by some utilitarian government officials, but rather, by a natural biological phenomenon.
C. Inheritance of Wealth as Human Kin Investment  -Smith et al.
1. Kin Selection:  Relatives are likely to share genes, and that's why relatives are more likely to help each other to the end of passing on genes to the next generation.
2. Before looking at the wills, they made 4 predictions:
a. Decedents give more to kin than they do to non-kin
b. Decedents give more to closely related kin than distant kin
c. Decedents will leave more to their offspring than their siblings’
d. Wealthier decedents give more to their sons, and less wealthy give more to their daughters.
3. All four predictions were supported by the data, thus supporting the theory of kin selection.
Rights of Property
I. Rights in Intangibles
A. INS v. Associated Press: A quasi-property right exists in published news such that appropriating the published news gathered by another for further commercial purposes constitutes unfair competition in trade.
1. Quasi-property:  In this context just means enough property rights to protect news gathering agencies from unfair practices by competitors.  It’s a very narrow property right with a specific purpose.  (That’s why it’s not extended to Doris Silk)
a. This quasi-property right lasts at least long enough to protect AP’s ability to profit.
2. INS was trying to (in some cases nefariously) obtain and distribute the news that AP gathered and was about to, or already had published.  One of those ways was by copying news already published by AP on bulletin boards.  Once posted on the east coast, INS could copy the news, telegraph it out to the west coast, and compete with AP’s business without having done any of the actual work to obtain the news in the first place.
3. This allows INS to sell their stories at a lower price because they don't have as many costs in obtaining the news.  Thus, by riding AP’s coattails, INS is at a potential advantage.
4. AP was looking for a preliminary injunction enjoining INS from copying 
a. Preliminary Injunction: A form of legal remedy where a court orders someone to do something or not do something before the court has fully heard the merits of the case.
b. The court affirmed the lower court’s preliminary injunction.
c. Stop this right now, even though we can in theory lose this case.
5. AP did not have copyright protection for their news. There was no copyright.
6. Publici Juris:  In the public domain.
a. Here, INS was arguing that once the news is published, it is publici juris.
i. Again, the court is only focusing on the copying of the already published news here.
7. AP argues that it has a property right in its news, and that property right is violated when INS copies it.
8. News is less likely to be subject to a tragedy of common issue, which may be an argument, inter alia, against propertizing it.  But there arguments why it should be propertized.
9. By establishing the quasi-property right in the news, it protects AP and others to the end of incentivizing entities to gather the news.
HYPO:  A dentist buys a newspaper at a newsstand, reads the front page story, calls a friend and tells her about all the details of the story.  Liability?      -No, because the dentist is not a competitor, he is not engaging in commercial practices, and thus, there is no unfair competition in trade going on like there was in INS.
-You blog about current events.  Your process is to read about the New York Times as early as possible each day, and then write posts that report the news from the stories you read, and discuss what you see as the news’ significance.  Liability? 
-There is no clear answer, but we should consider the following factors:  Is she competing against the NYT and taking away some of its business.  As a commentator on the news, should people be allowed to do that even if they are taking some customers from NYT?  How much of the news is she commenting on? And of course, how much can we analogize and/or distinguish this case from INS?
-INS copies the news from AP’s morning papers and distributes them in its evening edition that same day.  Liability? 
-It all hinges upon the time factor: was the passage from morning to night enough time to ward against the unfair competition INS was meant to ward against.
B. Cheney Bros. v. Doris Silk: Unless the common law or statute expressly states otherwise, a man’s property interest is limited to physical items, which others are free to copy.
1. Cheney Bros.’ patterns were not protectable by either design patent or ©, so they were trying to get another decision similar to INS where new property rights were created by the court to protect them against these unfair practices by their competitor.
a. They couldn’t get any IP because the patterns weren’t original, and even if they could, by the time they applied for and got the IP, the pattern would be out of style.
2. Doris could undercut the costs of Cheney Bros. because they just waited to see which patterns were popular, and print those.
3. The facts of this case are largely analogous to INS, but the court wanted to restrict INS to its very specific fact pattern.  The defendant was misappropriating the plaintiff’s product, and thus engaging in a form of unfair competition.
4. Hand makes a separation of powers argument and says that where the courts/legislature has not created property rights, it's not the court’s position to create them.  Then he says that INS is for the news, and only the news, or situations virtually identical.
5. Thus, IP only exists if it is backed up by the law, either common law or statutory.
II. Copyrightable Subject Matter
A. Copyright Applies to:
1. Original works of authorship;
a) Independent creation
b) A modicum of creativity
2. Fixed in a tangible medium of expression
· Title 17 § 102(a)
B. Why?
1. Locke’s Labor Theory
a) People put in their own labor into creating expression, and thus, it becomes their property.
b) His proviso that there be enough left over for others seems to be less of a problem with intellectual property, as there is theoretically an infinite amount of it, or at least a large amount of it out there.
2. Incentives
a) Provides incentives for people to engage in creative endeavors
b) This may be especially necessary with a market of expressive works, as such a market without property rights might be far too inefficient and difficult to organize, partly because it is so easy to copy expressive works.
3. Biological Theory (Krier)
a) Copyright exists as an extension of human behavioral propensities, that favor an innate preference to control what one has created and what one possesses, as well as the propensity to respect the possession of others.
b) Together, theses propsenities can be seen as enhancing human cooperation, which itself may have enhanced human evolutionary fitness
4. Utilitarianism (Most important in U.S.)
a) Explicitly adopted by the Feist Court
b) The idea that copyright’s fundamental purpose is to advance artistic creativity and scientific knowledge to increase public welfare.
C. Feist Publications v. Rural Telephone Service Co.:  To be granted copyright protection, works must be original, meaning that they entail some minimal degree of creativity.
1. Facts are not copyrightable because they lack originality.
2. Factual compilations can be copyrightable if the modicum of creativity comes in the form of the arrangement and coordination of facts
3. Held that Rural’s white pages were not copyrightable, as they were merely a compilation of facts that were not arranged or coordinated in an original way, because it was arranged alphabetically, which lacks even a modicum of creativity.
4. Copyright protection is primarily geared for the encouragement and advancement of artistic and scientific progress.  That it rewards people and gives them ownership is an incidental consideration.  (This explicitly rejects Locke’s labor theory, in favor of Utilitarianism.) 
D. The Doctrines of Copyright
1. Fact/Expression Dichotomy (Feist v. Rural Telephone)
a) Facts are not protectable.  Expressions are protectable
2. Idea/Expression Dichotomy (Baker v. Selden) (Title 17 § 102(b))
a) Ideas are not copyrightable.  Expressions of ideas are.
b) A book or tangible medium of expression outlining an idea, is in itself protectable, but not the idea in itself.
· A book explaining a method of playing basketball is itself protected as a book.  But the actual method of playing basketball is not protectable as a copyright when a team actually practices it.
c) Baker v. Selden:  Copyright does not protect an idea, only the expression of an idea.
· Selden obtained a copyright for his book on book-keeping methods. Selden brought suit against Baker for copyright infringement on account of Baker reproducing the illustrated examples of the system.
· Useful things are not the province of the copyright system.  Instead, they belong to the domain of patents.
· People would not expect copyright to reach as far as Seldon claims it does.
· Patent rights are far more robust than copyright, which is why it is afforded much greater care and scrutiny than copyright.  So to extend copyright to the domain of patent would unduly impact too large a group of people and too many sectors of society.  It would be economically disruptive.
3. “Merger” / Idea/Expression Inseparability (Morrissey v. Procter & Gamble/Brandir v. Cascade)
a) When the expression and the idea that is the subject of that expression are so closely intertwined that granting a copyright over it would ostensibly create a monopoly over the idea.
b) When an idea can be expressed in only one or a few ways,  to grant copyright to the expression would be tantamount to granting copyright for the idea.
c) Morrissey v. Procter & Gamble:  When an uncopyrightable idea is very narrow so that there is only one or a few ways to express it, the expression of such subject matter is not copyrightable.
i) Morrissey owned the copyright to a set of rules for how to enter a sweepstakes contest. The rules were fairly basic. Proctor & Gamble held a similar contest and printed rules that were very similar to those that Morrissey had copyrighted.
d) Where Utility Merges With Expression  17 U.S.C. § 101
i) Brandir International, Inc. v. Cascade Pacific Lumber Co.:  A work is not copyrightable if its aesthetic considerations are not conceptually separable from its functional considerations.
1) Court ruled the artistic element of the design cannot be conceptually separated from its utility, and thus, could not be granted a copyright.
2) This was because the design was extensively modified for utility purposes, and it was not the original creative work.
E. Rights of Owners
1. 17 U.S.C. § 106:
a) Owners have exclusive right to, inter alia, reproduce the copyrighted work and make copies
2. There are 2 Elements of a Copyright Claim (first establish there's a valid ©):
(1) Copying
(a) Identical reproduction, or
(b) Access and substantial similarity
(i) can be inferred
(2) Improper Appropriation
(a) Are the two works “substantially similar” with respect to the copied expression, to the eyes and/or ears of an ordinary or reasonable person.
*An implicit prerequisite of this test is that there has to be ownership of a valid copyright(Feist)*
3. A plaintiff must demonstrate both for there to be a copyright infringement claim
a) It is possible to copy, but not do so in a way that improperly appropriates.  Not all copying is infringement
4. Arnstein v. Porter:   In an action for copyright infringement, the plaintiff must prove that (1) the defendant copied from the plaintiff's copyrighted work, and (2) assuming copying is proven, the copying went so far as to constitute improper appropriation.
a) The first element, copying, is best judged by expert testimony
b) The second element, improper appropriation, is best judged by a fact finder, like a jury, who acts as a “lay hearer” or consumer.
i) Arnstein was a composer. Porter (defendant) was an extremely successful composer whose work was well known worldwide. Arnstein filed a copyright-infringement suit against Porter in federal district court, alleging that Porter stole several of Arnstein’s works and turned them into some of Porter’s most successful songs.
5. Nichols v. Universal Pictures:  Generalized abstractions in a work are not copyrightable.
a)  This case deals with and expands on element #2 above
b) Drawing the line between unprotectable abstraction and protectable expression is admittedly arbitrary, but must be drawn.
c) Expressions appropriating stock characters and common narrative structures/tropes are not illicit appropriations.
i) Like facts and ideas, general stock descriptions of the world are not copyrightable material.
d) To push an expression into the realm of protectability, there must be a certain amount of detail and specificity in the work to distinguish it from common abstraction.
F. Rights of the Public
1. 17 U.S.C. § 107:  Fair use exceptions (to the general rule that the owner of the copyright has exclusive right to copy).
a. Notwithstanding the provisions of §106(a), the fair use of a copyrighted work is not an infringement.
i. It's lawful to use copyrighted works without permission or payment when it falls under the “fair use” exception.
b. *Generally, fair use excuses unauthorized copying when the use to which the copied material is put, advances the public benefit without substantially impairing the incentive structure of the copyright system.*
c.  The 4 factors used in determining fair use
i. “The purpose and character of the use, including whether if such use is of a commercial nature or is for non-profit educational purposes.
1. The more commercial it is, the less likely it is to be fair use.
2. The more educational/not for profit, the more likely it is fair use.
3. The more transformative it is, the more likely it is to be fair use (Billy Graham Archives)
ii. The nature of the copyrighted work
1. Consider “the protection of the reasonable expectations of one who engages in the kinds of creation/authorship that the copyright seeks to encourage” (Billy Graham Archives) 
2. Is the copyrighted work one that is “traditionally the core of intended copyright protection[?]” (Billy Graham Archives)
iii. The amount and substantiality of the portion used in relation to the copyrighted work as a whole.
1. “Amount” can be quantitative or qualitative.
iv. The effect of the use upon the potential market for or value of the copyrighted work.”
1. The more the copy impacts the market for the original, the less likely it is to be fair use
d. Why?
i. Can reduce transaction costs
1. If no fair use exception, then something like teaching could get very expensive to purchase all the materials that are copyright protected.
ii. We want copyrighted works to be consumed, and we want them to advance and encourage further creativity
iii. Copyright term is long.  Life + 70 years
1. Thus, if we don’t allow exceptions, materials can be locked up, and for a long time.  It would restrict the availability of spread of the copy.
iv. It also helps us determine what is an improper appropriation, and what’s not.
1. “Improper appropriation” on its own is a vague concept.  Fair use helps elucidate the contours of that standard.
e.  Categories of fair use exceptions:  Criticism, comment, news reporting, teaching, scholarship, research, etc.
i. BUT, just because the copy fits into one of these categories, does not necessarily mean in itself that it is fair use.
2. Recall Abby’s Irish Rose in Nichols v. Universal Pictures:  Judge Hand assumed that there was copying, but not infringement.  Thus, we already know that the public has certain rights to copied works.  Fair use just expands the public's rights.
3. Harper & Row Publishers Inc. v.  Nation Enterprises:  Employing the four factors in determining fair use, the court held that The Nation violated H&R Publisher’s copyright because: 
a. Factor 1:  Nation’s use was intended to “supplant the copyright holder’s commercially valuable right to publication.”
b. Factor 2:  The nature of the original was that it was unpublished, and thus, H&R had the right to publish first.  So, the copy undermined the original’s “interests in confidentiality and creative control.”
c. Factor 3:  While the Nation only copied a small fraction of the original, this quantitative fact is outweighed by the qualitative fact that the Nation copied the most important and valuable parts of the original.
d. Factor 4:  The copying clearly undermined the ability of the original to make money on the market.  The court determined that this factor was the most important.
4. Bill Graham Archives v. Dorling Kindersley Ltd.:  In a fair-use analysis (the 4 factors), a work is transformative if it adds something new, with a further purpose or different character, altering the original work with new expression, meaning, or message. Court found fair use here.
a. Even though the copier’s purpose was commercial and they used the entire images, the use was fair because they transformed the copy, used it for historical/educational purposes, and likely did not disrupt the original’s market potential/value.
b. It was transformative because they reduced the size of the images and fit them into a lager page layout combined with text, borders, timeline, and other visual/expressive detail.  Thus, it had independent expressive value.
G. Method of Copyrightable Analysis
1. Extract uncopyrightable material (facts/ideas/stock generalizations) from the expression, and then analyze if what’s left over is protectable (is it an original work of authorship that is an independent expression with at least a modicum of creativity that is fixed in a tangible medium).
2. Then, if the original is copyrightable, compare the works by applying the 2 elements (copying/illicit appropriation) to determine infringement.
3. Consider rights of the public, and fair use exceptions to help determine improper appropriation.
III. Patents
A. Statutes:  35 U.S.C.
1. § 100. Definitions:  When used in this title unless the context otherwise indicates--
a. The term “invention” means invention or discovery.
b. The term “process” means process, art or method, and includes a new use of a known process, machine, manufacture, composition of matter, or material...
2. § 101. Inventions Patentable:  Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.
3. § 102.  Novelty of Patentable Materials
4. § 271 Infringement of Patent:  
B. General
1. Patents have been around since the country’s nascency, and was the subject of one of the first pieces of legislation, the Patent Act of 1790.
2. We are looking at Utility Patents
3. Patent Prosecution:
a. The process of applying for and trying to get the patent
4. Patents are privately enforceable
5. Term of a patent:  20 years from date of filing
6. Patent Document
a. Provide disclosure and most important parts of a patent
b. First page displays
i. Patent number (only refer to last 3 digits),
ii. Date of patent, and
iii. Abstract
c. Next page illustrates the patent
d. Then there is a detailed explication of the patent
e. The most important part is the “what is claimed is” part
7. Scope of a patent
a. Outlined in the “what is claimed” part of the patent document
b. Patent holders want scope to be as broad as possible
c. When applying for a patent, there is a tradeoff between claiming as much as possible while still making the grant of the patent possible.
8. Inducement of patent infringement (§ 271(b))
a. When a third party illegally induces others to infringe.  Like when petsmart sells a laser pointer in the cat section. 
9. Some incentives of the patent system
a. Incentivises invention, creativity, and competition
i. Allows for small entities to potentially compete with larger ones on the strength of a novel invention alone.
b. Encourage economic innovation (organization of capital, investments, r&d)
c. The system itself encourages public disclosure and the open sharing of ideas.
d. Helps in international competition, bringing in smart people and novel inventions into the country to get a competitive advantage over others. 
C. Patentable Subject Matter
1. § 101. Inventions Patentable:  Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.
a. There are four patentable inventions here.  New and useful:
i. Processes
ii. Machines
iii. Manufactures (Chakrabarty)
iv. Composition of matter (Chakrabarty)
2. Patents Must Be:
a. Novel, and
b. non-obvious
3. Diamond v. Chakrabarty:  Non-naturally occurring living things are patentable.  A live, human-made microorganism is patentable subject matter.
a. “His claim is not to a hitherto unknown natural phenomenon, but to a non naturally occurring manufacture or composition of matter--a product of human ingenuity ‘having a distinctive name, character [and] use.’”
b. Chakrabarty’s claim is centered around a manufacture and composition of matter.  This can be read as a broad reading of §101.  Court says no reason to read 101 so narrowly.  In fact, the opposite is true.  Court said Congress meant for it to be expansive.
c. But nevertheless, there are restrictions when it comes to natural phenomena or ideas and patents.
i. Court says things like minerals, or the laws of Einstein like E=m(c)(c) are not patentable because they are “‘manifestations of nature.’”
D. Non-patentable subject matter (notwithstanding breadth of §101)
1. Laws of Nature
2. Physical Phenomenon
3. Abstract ideas
· All of these things are necessarily a part of every patentable claim.  The question is the scope.  Do they define the claim, or undergird it?
E. More Patentable Subject-Matter
1. Parke-Davis & Co. v. H.K. Mulford Co.:  A product can be patented if the applicant simply separated it from its surrounding materials and the product remains unchanged.
a. Takamine was the first to isolate a certain purified substance from an animal’s suprarenal gland. Takamine obtained a patent and assigned it to Parke-Davis & Co. (plaintiff), which began selling the substance as a medicine. H.K. Mulford Co. (defendant) sold a similar product. Parke-Davis brought suit against Mulford for patent infringement.
i. A natural material becomes patentable when it's sufficiently separated from its natural environment that the law can qualitatively see it as something other than the naturally occurring substance.
ii. “But even if it were merely an extracted product without change, there is no rule that such products are not patentable.”
iii. “It became for every practical purpose a new thing commercially and therapeutically.”
1. This is determined by “common usages of men [rather] than from nice considerations of dialectic.”
2. Diamond v. Diehr:  Mathematical formulas and/or algorithms incorporated into a process is patentable subject matter when that entire process itself is useful and novel, notwithstanding the fundamental role mathematical formulas (which themselves are not patentable) have in them. 
a. Diehr (applicant) filed a patent application that claimed a process for curing rubber. The process included mathematical calculations. The patent examiner rejected the claims as unpatentable under 35 U.S.C. §101 because they were directed to mathematical formulas.  But it was patentable ^ ^
F. Rights of Owners
1. 35 U.S.C. §271. Infringement
a. Whoever without authority makes, uses, offers to sell, or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.
b. Whoever actively induces infringement of a patent shall be liable as an infringer.
c. Whoever offers to sell or sells within the United States or imports into the United States a component of a patented machine, manufacture, combination or composition, or a material or apparatus for use in practicing a patented process, constituting a material part of the invention, knowing the same to be especially made or especially adapted for use in an infringement of such patent, and not a staple article or commodity of commerce suitable for substantial noninfringing use, shall be liable as a contributory infringer.
d. The Infringement 2-Step:
i. Define the invention by interpreting/construing the words/elements of the patent claim.
ii. Compare the construed claims to the accused device or process.  If each and every element (limitation) is present literally or equivalently in the accused device, there’s infringement. 
e. 2 Forms of Direct Infringement:
i. Literal Infringement
1. When each element of the patent claim matches up literally with each element of the accused device.
ii. Infringement by the Doctrine of Equivalents
1. When each element of the patent claim matches up equivalently with each element of the accused device.
f. Putting it All Together:  
i. Look at the patent claim, and separate it into each of its elements.  If any element needs further defining or construing, do so.  Then, match up each element of the claim with the accused device.  If each element matches up either literally or equivalently, then there is an infringement.  If it is not the case that each element matches up, then there is no infringement.
ii. Equivalency:  Ask: Is the element of the accused device substantially different from the element of the claim?  If yes, then no infringement.  If no, then there is infringement.
1. Function-Way-Result Test (In determining Substantial Difference):
a. Does this element perform the same function, in the same way, to achieve the same result?  If yes, there is no substantial difference, and thus, there is equivalence.
iii. Pencil Hypo.  Say there is a patent claim for a pencil that describes 3 elements: an eraser tip, a hollowed out shaft, and a material composed of 90% graphite and 10% clay in that hollowed out shaft.  If the accused device literally has all these three, it is an infringement.  If it has the first two, but the substance is instead 85% graphite and 15% clay, we have to determine if they are equivalent by asking if it is substantially different from the claim element.  One way or another, and through any combination of literal or equivalent matching, each element needs to match up for there to be infringement.  It must be done on an element-by-element basis, and extra details of an accused device over and above the claimed elements are not factored into the equation.
g. Experimental Use Doctrine:
i. A very narrow common law exception that only allows for use of a patented invention for amusement, idle curiosity, or philosophical inquiry.
1. Burden of proof is on the party potentially infringing that their use falls under this exception.
2. This, is much narrower than Copyright fair use.
3. It doesn’t matter if the use is for profit or non-profit purposes (unlike factor 1 in © fair use).
2. Madey v. Duke University:  The very limited experimental use defense to patent infringement only applies to acts taken for amusement, to satisfy idle curiosity, or strictly for philosophical inquiry and not applicable when the act is intended to further the infringer’s legitimate business interests, regardless of whether the entity is for-profit or non-profit.
a. Madey (plaintiff) was a research professor at Stanford where he headed a laser research laboratory and owned several patents practiced by some of the lab’s equipment. Madey left Stanford for Duke where he was named director of a similar laser research lab and moved the equipment from Stanford to Duke. After a while Duke and Madey had a falling out. Duke removed Madey as lab director and continued to operate some of the equipment in the lab.  Madey brought suit.
--------------------------------------------Spring Semester 2021----------------------------------------
IV. Secrets
A. Subject Matter of Trade Secrets
1. Basics
a. Trade Secrets are:
i. Information (that derives independent economic value, actual or potential)
ii. that is economically valuable because it's a secret from others who can exploit it,
iii. and it’s subject to efforts reasonable under the circumstances to maintain its secrecy.
b. The information involved must “derive[] independent economic value”
i. Can be shown by evidence of, for example:
1. Competitors fighting to get it
2. The effort an entity puts into keeping it a secret
3. Advantage it creates on the market
4. Expert testimony (like in Metallurgical)
5. etc.
c. Trade secrets must be a secret, but need not be an absolute secret.
i. It just needs to be subject to efforts reasonable under the circumstances to maintain its secrecy.  Examples:
1. Existence of a non-disclosure agreement
2. The information was tactically shared with only a few, specific people who had a good reason to know. Etc.
ii. The information can be somewhat known, so long as it's not “generally known.”
d. Unlike copyrights and patents, trade secrets is primarily rooted in state law as opposed to federal law
e. Main Sources of Trade Secret Law
i. Uniform Trade Secrets Act (UTSA)
1. Similar to a Restatement, in that it was created by experts and put out there for states to adopt either by statute or common law.
ii. Case law
iii. Restatements (torts/unfair competition)
iv. Economic Espionage Act of 1996 (Fed Congressional Statute) 
f. Examples/Types of Trade Secrets:
i. The information in a chemical formula
ii. Recipes
iii. Computer code
iv. Customer lists
v. processes
g. Why would the law protect trade secrets?  2 Realms for consideration:
i. Property
1. Incentive economic innovation and investments in new information, thus limiting externalities to enhance economic activity.
ii. Torts
1. Preserves norms and standards of commercial morality.
a. It is morally wrong to misappropriate one’s secrets, especially through devious business methods.
h. Why Trade Secrets Instead of Patent?
i. Patents only last 20 years, while trade secrets can last forever.
ii. Getting a patent requires money and interacting with the patent office.  Trade secrets require neither in itself.
iii. The information may not be patentable
iv. Filing for a patent requires publishing the information, which can be a strategic disadvantage
v. Trade secrets can encompass more information
vi. Protects morality in business
i. Common Instances of Trade Secret Claims
i. Employer vs. a former employee
ii. Employer vs. another employer who employs someone who worked at the first employer
iii. Joint enterprises that split
iv. Inventors or authors share the idea with a business during negotiations, and the business turns around and steals it.
v. One business engages in espionage to steal valuable information from another business (E.I. duPont)
2. Uniform Trade Secrets Act
(1) “Improper Means”
includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means.
(2) “Misappropriation” Means
(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the trade secret; or
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a duty to the person seeking relief to maintain its secrecy or limit its use; or
(C) before a material change of his [or her] position, knew or had reason to know that it was a trade secret and that knowledge of it had been acquired by accident or mistake.
(3) Def of “Person”
(4) Definition of “Trade Secret.”  (see elements above)
·   "Trade secret" means information, including a formula, pattern, compilation, program device, method, technique, or process, that:
(i) derives independent economic value, actual or potential, from no being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
· (see elements above)
B. Rights of Owners
1. 2 Elements for Trade Secret Misappropriation
(1) Trade Secret
(2) Misappropriation (through “disclosure,” “use,” or “acquisition”)
a. Thus, the first step is establishing that there is a trade secret in the first place (see above).
b. Next, it must be shown that there was a misappropriation through either disclosure, use, or acquisition.  Typical Examples Include:
i. Violation of an NDA
ii. Corporate espionage
iii. (anything that fits into the UTSA definition above)
c. To determine whether there was misappropriation, use the definition of “improper means” above.
d. Metallurgical Industries, Inc. v. Fourtek, Inc.:  Court used various types of evidence, including expert testimony and effort spent to keep the information a secret to determine that Metallurgical had a valid trade secret in its innovative carbide reclamation process.
i. Court “condclude[d] that a holder may divulge his information to a limited extent without destroying its status as a trade secret.”
ii. The fact that Metallurgic shared its secret with a few people only strengthened its case for trade secrecy, because those people were specifically made privy only for economic reasons.  Thus, absolute secrecy is not necessary.
2. E.I. DuPont deNemours & Co. v. Christopher:  Improper appropriation found when an anonymous third party hired pilots to fly over and take pictures of duPont’s secret processing facilities, even though the pilots/photographers broke no laws or ordinances outside the scope of trade secrecy (no trespassing or flying violating)
3. Smith v. Dravo Corp.: Facts: Smith created a successful design for freight containers. Smith died,  and it was decided Safeway should be sold. Dravo became interested in purchasing the company. Safeway sent Dravo information about the company, including patent applications for and blueprints of the freight containers. Dravo rejected Safeway’s offers for sale and began production of freight containers that were very similar to those of Safeway, and incorporated many of Safeway’s design features.
a. Holding: The mark of a confidential relationship is a promise of trust, and that promise can be implied from the relationship of the parties, even though Dravo (D) never promised to keep the information a secret.  Court reversed decision in favor of Dravo below.
C. Rights of the Public
1. Proper Means of Discovering a Secret:
a. Discovery by independent invention
b. Discovery by “reverse engineering” that is by starting with the known product and working backward to find the method by which it was developed.  The acquisition of the known product must, of course, also be by a fair and honest means, such as purchase of the item 
i. Kadant, Inc. v. Seeley Machine, Inc.:  Reverse engineering a product to determine its design specifications is permissible so long as the means used to get the information necessary to reverse engineer the product is in the public domain.
1. P did not demonstrate that D (who employed someone who previously worked for P and used to have access to P’s information) used improper means to reverse engineer some of P’s paper-making machine products.  Thus, request for preliminary injunction denied.
2. Hypo 1:  What if it could be proven that Corlew did not take any papers or any electronic copies of designs from Kadant.  Should that determine a judgment in favor of the defendant in this case?
a. A:  No, not necessarily.  Corlew could have memorized the trade secrets and have them in his head. Or maybe could even have had subconscious thoughts or sparse memory that directed him along the right way to imitate the design.
i. Rule:  Proof of not taking tangible/electronic things is not dispositive in establishing no improper appropriation.
3. Hypo 2:  What if it could be proven that Corlew did take the information from Kadant?  Would that mean that Seeley misappropriated Kadant’s trade secrets?
a. A:  No, not necessarily.  Corlew could have misappropriated, but it's still possible Seeley reverse engineered.
i. Rule:  Proof of taking tangible things is not dispositive in establishing  improper appropriation.
c. Observation of the item in public use or on public display
d. Discovery under a license from an owner of a trade secret
e. Obtaining the trade secret from public literature
i. patent design
ii. Recipe book
iii. technical/trade journal
V. Land
A. Subject Matter (and the physical dimensions and”thing” part of the property)
1. Trespass:  Unauthorized entry onto the land of another
a. This is the main doctrine for land owner rights.
b. The act of trespass robs the owner’s right to possess and exclude
c. Trespass is per se harmful, requiring at least nominal damages
2. Hinman v. Pacific Air Transport:  Addresses the 3-dimensionality of land and potential trespass. An airplane’s flight over a landowner’s property is not considered trespass, and the ad coelum doctrine does not apply.
a. Property in land does not extend from the center of the earth to the infinity of the sky above ( the expansive interpretation of the ad coelum doctrine)
b. Property in land extends up insofar as the owner actually uses it, occupies it, or makes use of it, “in connection with the enjoyment of [the] land.”
c. To be a trespass over one’s land property, there would have to be “actual interference with his possession  or his beneficial use thereof.”
d. Airspace well above the ground is an abstract infinite void that the landowner does not technically have possession of, and there is no property in abstraction, and property rights are generally rooted in possession.
e. Notice the difference between this trespass case and others:  Here, the court requires that the P show actual interference with enjoyment and use to establish trespass, whereas in other trespass cases, like Jaques, all that’s required is showing intentional/negligent unauthorized entry.  The case uniquely requires the P to demonstrate more to show trespass than normal.  It's a heightened standard for establishing trespass.
f. Overall, introduces the concept of the rights of others in connection to the land of another.  It opens that door.
3. Strain v. Green:  3 Elements of a Fixture in real property:
1. Actual annexation to the realty, or something appurtenant [belonging] thereto,
2. Application to the use or purpose to which that part of the realty with which it is connected is appropriated
3. The intention of the party making the annexation to make a permanent accession to the freehold.
b. Ds sold the home to Ps, and removed several articles from the home when they left, including light fixtures and mirrors.
c. Indicia of fixtures: improvements to property/non-sentimental items (sentimental items indicate non-fixture bc owner would want to keep it.
d. Presumption:  Tenants don’t intend to make permanent annexations
e. Presumption:  Owners intend to make permanent annexations
f. Fixtures are part of the real estate.  They are part of the land, and thus subject to damage or trespass.
i. Don't think of fixtures only as moveables (mirrors/toilets, etc).  It is anything permanently affixed to the parcel, even an entire structure (Producers).
ii. It can also apply to your land or someone else’s land (Producers (building a fixture on someone else’s land)).
4. Producers Lumber & Supply Co. v. Olney Bldg. Co.:  Olney forgot they sold a parcel, so they built a home on that parcel, but it wasn’t theirs.  The owners of the parcel did not want to buy the home, and the two parties couldn’t agree to a conclusion.  So, Olney went and demolished the house, leaving a pile of debris.  In so doing, he trespassed on the property and destroyed a fixture on the property.
a.  The basic rule is that a fixture to the property belongs to the owner, and thus, when an outside party builds a fixture on the land of another, that fixture becomes the owner’s.
i. Thus, here, the home had become Producers'
b. Court said Olney could have sought equitable remedies from the court if they had acted entirely in good faith, but because he trespassed, destroyed the building and left the debris, they had “unclean hands” and thus could not seek equitable remedy (See below).
i. Possible equitable remedies here:
1. Remove improvements
2. Landowner pays improver value of improvements
3. Improver buys land . . .
4. Order land and proceeds to be sold and distributed between parties.
5. Improver is given a lien for a debt against the landowner.
5. Riparian Boundary Lines:
a. Nebraska v. Iowa (when boundary between land is water):  The riparian boundary line established by the Missouri River between Nebraska and Iowa is a “varying line” following the rules of accretion because the river gradually shifts given its muddy and turbulent nature.
i. Law of Accretion: The boundary line varies with the gradual change of the water.
1. The boundary line is flexible after gradual change in course
ii. Law of Avulsion: When a change in the water way is sudden and abrupt, the former boundary line stays intact where the center of the old waterway used to be.
1. The boundary line is fixed where it always was after sudden change in course
· If an avulsion adds dry land on the seaward side of littoral property, that land belongs to the state, even if the state causes the avulsion (Stop the Beach Renourishment) .
B. Rights of Owners
1. The Right to Exclude
a. Trespass:  Intentional and unauthorized entry onto the land of another
b. 3 Elements of Trespass:
i. Intentional or negligent
ii. Unauthorized entry
iii. Onto the land of another
c. Jacques v. Steenberg Homes: Under Wisconsin law, a jury has discretion to award punitive damages for intentional trespasses, even if compensatory damages were not warranted and only nominal damages were awarded.
i. Punitive damages awarded even though the Jaques suffered no actual injury and thus required no compensation.
ii. Court reasoned that if no punitive damages were awarded, bad actors would have no incentive not to trespass on the land of another so long as they didn’t actually damage it.
iii. Focuses on the sanctity of property rights in itself and policy goal of deterrence rather than the consequential outcome.
2. Equitable Remedy:  Equity is the source of jurisprudence that gives courts the power to issue equitable remedies such as injunctions.
a. Today, all courts hold equitable powers, and it allows them to avoid the strict legal outcome on an issue, if fairness and efficiency deem it preferable (i.e. if damages are not an adequate remedy).
b. Equitable remedies are established by judges, and not juries.
c. Property rights enjoy special protections in equity.
d. Equitable remedies are only appropriate when damages are inadequate (Baker v. Howard County. Hunt).
e. Unclean Hands:  The idea that a party acted in bad faith, thus cutting them off from equitable remedy
i. To receive equitable remedy, a party cannot have unclean hands (Producer’s Lumber).
ii. To have “clean hands,” a party must have acted virtuously through the entirety of the transactions under dispute.
f. Estoppel: A doctrine that prevents a person from changing their position once another person reasonably comes to rely on that position, and not preventing the first person from changing their position would lead to unjust results.
g. Latches: Doctrine that bars a lawsuit from being brought after a certain period of time.
i. The equitable version of statute of limitations
ii. Thus, using various factors, precedents and circumstances, a court can decide that the owner of a claim waited too long to bring suit, despite their being no formal statute of limitations
h. Law and Equity merged in the federal system and most state systems
i. Baker v. Howard County Hunt: A property owner is entitled to the equitable remedy of an injunction to prevent repeated trespasses, even if the owner has harmed one of the trespassers and damages are recoverable at law.
i. When there is adequate relief at law, there will be no equitable remedy, but here, just awarding damages would not be adequate to ward against repeated traspasses and intangible losses that can't adequately be calculated.
ii. For exam, consider analogous cases, often regarding trespass or nuisance, and ask if given the facts/circumstances, an equitable remedy (injunction, usually) would be appropriate because damages would not be an adequate remedy.
C. Rights of the Public (Trespass?)
*“[We must] balance[] the individual rights with the property rights.”*
1. The rights of the public are already informed by the above cases.  It's a throughline.
a. Jacques v. Steenberg Homes:  An unintentional, non-negligent entry onto the land of another’s is not a trespass.
b. Hinman v. Pacific Air Transport:  The public has a right to use airspace above real property so long as it does not deprive the owner of the property’s use and enjoyment or substantially harm the owner’s use of the parcel.
2. 5 Exceptions to Trespass Restrictions:
a. Anything that fails the elements of trespass (above)
b. The Doctrine of Necessity (Ploof v. Putnam)
c. A hunter engaged in the custom/tradition of hunting on unenclosed and unimproved land (anyone engaged in any tradition or social function upon unenclosed and unimproved land?) (McConico v. Singleton)
d. To provide vital government services to people residing on the land of another, who do not otherwise have ready access to the service, assuming no harm is done to the landowner.  (State v. Shack)
e. When the privately owned land is open and accessible to the public.  Public landowners cannot discriminate/exclude arbitrarily. (Uston v. Resorts International Hotels)
3. Cases:
a. Ploof v. Putnam:  The Doctrine of Necessity: When an emergency or act of god leads to a situation where one needs to enter another’s land to protect themselves or their property, this will not give rise to a trespass claim.
i. The elements of the Doctrine of Necessity:
1. There must be a real and imminent threat
2. That was out of the control of, and not caused by the person entering upon the land of another,
3.  Leading to a reasonable belief that entering upon the land of another was necessary to prevent imminent harm to life or property, when
4. There was no reasonable or practical alternative to entering the land.
ii. Here, it was a person in a boat needing to moor on D’s land when caught in a storm that threatened to throw him and his family onto the rocks.  D had his servant untie their moor, which resulted in P’s injuries.
b. McConico v. Singleton:  The law of trespass does not prevent a hunter from engaging in the custom/tradition of hunting on unenclosed and unimproved (wilderness) land without the landowner’s permission.
i. This is different from Baker v. Howard Cnty. Hunt because there, the Bakers’ land was both enclosed and improved, unlike here.
ii. “Surely there is no action against a commoner for barely riding over the common.”
c. State v. Shack:  The ownership of real property does not include the right to refuse access to individuals providing government services to workers who are housed on the property.
i. “The farmer, of course, is entitled to pursue his farming activities without interference, and this defendants readily concede. But we see no legitimate need for a right in the farmer to deny the worker the opportunity for aid available from federal, State, or local services, or from recognized charitable groups seeking to assist him. Hence representatives of these agencies and organizations [and members of the press] may enter upon the premises to seek out the worker at his living quarters.”
ii. Here, Ds entered the private property of P for the purpose of giving vital governmental aid to migrant farm workers that were employed and housed by P on his property.
iii. This case was heavily informed by principles of fairness and policies of protecting the interests of vulnerable populations who would otherwise not have access to governmental services.
iv. The will and requirements of the social corpus > the property interests for a single owner.
v. There is a necessity element to this here, but it's a social/moral necessity. (thus, not exactly the same as necessity doctrine)
vi. This holding can be extended to the migrant’s rights to have guests, the press, access to charitable services. Etc.
d. Uston v. Resorts International Hotels:  An individual has a right of reasonable access to property open to the general public.  The more the property is open to the public, the less an owner has the right to exclude people.
i. To determine if the exclusion of an individual is reasonable or not, look at the facts and circumstances.  It is a case-by-case basis.
D. Adverse Possession:  More Rights of the Public/Others
1. Overview
a. Adverse Possession:  A doctrine under which a person in possession of land owned by another can acquire title over that land.
b. Adverse possession is a state-law claim, and the exact details of the claim varies from state to state.
c. Examine each element from the lens of what an ordinary landowner would do in that situation.  From the position of a similarly situated ordinary landowner.
2. Elements of Adverse Possession:
a. Possession (actual and exclusive)
b. Open and Notorious
c. Hostile (adverse claim of title and right)
d. Continuous for the statutory period (for that state)
* Must satisfy all elements for the entire statutory period
3. Adverse Possession Details:
a. Depends on a trespass (possession) that gives rise to a cause of action for ejectment for the owner to “eject” the trespasser.
i. An adverse possessor is a trespasser until they satisfy all the elements.
b. Depends on a statute of limitations, which differs from state to state.
i. From perspective of original owner, SOL will bar their action for ejectment once it has elapsed and the other AP elements are met.
c. Once elements are met, the adverse possessor acquires title to the land dating back to the start of the possession
d. Action for “Quiet Title”: written evidence of title over the property for the adverse possessor for use in legal/commercial purposes

Elements Explained (remember to analyze from position of similarly situated owner):
4. Possession
a. This is technically a trespass.  The adverse possessor must actually be on the land in question.
b. Possession can be established by showing that the parcel is being used similarly to surrounding parcels or similarly situated parcels
i. Jarvis v. Gillespie:  A trespasser engaged in seasonal activities on a land satisfies possession when the surrounding parcels are similarly used for seasonal purposes, or it would be reasonable for an owner of such a parcel to use it for such purposes (it is the type of land that reasonably lends itself to that use).
ii. We don’t have to ask if the parcel is being put to the best and most efficient use.  Instead, we ask: “is this how parcels around here are used or could reasonably be used?”
5. Open and Notorious (notoriety)
a. Ask:  Is the possession of such quality that the ordinary owner of a land of that type, exercising the ordinary diligence of such an owner, would notice there was somebody trespassing on the land.
b. Generally, actual notice of trespass is not required to satisfy the open & notorious element, but
c. Possession of land is open and notorious only if it would give clear and unequivocal notice to the true owner or his agent visiting the land that the owner’s rights are being invaded.  (Marengo Cave Co. v. Ross)
i. Thus, if the notice is constructive, it must be clear and unequivocal to an owner visiting their land.  In other words, the true owner must have some reasonable way of knowing about the trespass if they were to inquire or check.
ii. Must be visible, and can’t be hidden (obviously, bc otherwise it wouldn't be open or notorious)
iii. Marengo Cave Co. v. Ross:  Marengo Cave Company controlled the entrance and operated the cave. P was an adjacent landowner.  A substantial portion of the cave itself was under Ross’s land. The boundaries of the cave as it related to the ground surface were not ascertained until 1932, when the trial court ordered a survey at Ross's request. 
d. Notoriety:  If someone (like the owner) would look into it, they would see it.
e. Mannillo v. Gorski:  When will a minor border encroachment satisfy the notoriety requirement?  Only if the true owner has actual notice.
i. This is an exception to the no need for actual notice rule.  Here, actual notice is required when the encroachment is too small to be conspicuous.
6. Hostile
a. Basic hostility is satisfied when the adverse possessor is treating the property like their own.
i. Hostility does not need to incorporate ill will towards the rightful owner of the land.
b. 2 Options for Hostility:
i. Honest mistake, or
1. Mannillo v. Gorski:  A claim of adverse possession may be based on a mistaken possession, but it must also be visible enough to put the owner on notice.
a. Gorski (D) and the Mannillos (Ps) were neighboring landowners. Prior to the Mannillos’ acquisition of their land, Gorski installed a set of steps leading to a side entrance of her home. These steps encroached by 15 inches upon the lot that the Mannillos later purchased.
b. Equitable remedies could be appropriate here
ii. Aggressive trespasser
7. Continuous for Statutory Period 
a. Continuous seasonal possession is adequate to satisfy the continuous requirement when the parcel is being put to typical seasonal use.   (Jarvis v. Gillespie) See also Howard v. Kunto (finding summer use of a summer home adequate for continuity because that’s how a typical owner would use a summer property).
b. Continuity of Possession:
i. Tacking: Extending the time of possession to previous owners when those previous owners formally conveyed the land to their subsequent owners.
1. There must be an unbroken chain of formal conveyance to extend continuity via tacking.
2. Howard v. Kunto:  Tacking allowed because there was an unbroken chain of formal real estate transactions from original owner to current owner, thus satisfying the continuity element of AP.
3. Tacking does not apply to disabilities (in the context of an SOL being extended for owners seeking to recover land who are of unsound mind.
a. This is a strict and bright line rule.
4. Think of tacking from either the perspective of the owner seeking to extend the SOL to bring the cause of action for ejectment, OR, from the position of the adverse possessor, trying to reach back to satisfy the continuity requirement.
ii. Forms of Privity Adequate for Tacking:
1. Voluntary conveyance
2. Inheritance
3. Gifts
4. Will
5. Involuntary transfer (?)
a. Unrecognized transfers:
i. Squatters
ii. Any “posessors” without formal/legal claim to possession.
c. A statutory period can be extended, pursuant to a statute, for owners of unsound mind seeking to recover (minority, in jail, unsound mind)
i. But tacking does not apply here. 
---------------------------------------------------------------------------------------------------------------------
8. Adverse Possession against a government/municipality?  (Jarvis v. Gillespie)
a. Public land is presumed to be for public use.
b. But this presumption can be rebutted by showing the municipality has abandoned the parcel and all plans to make use of it. 
i. Evidence in determining this issue:
1. The reason the property was acquired by the municipality
2. Uses the municipality has made of the parcel since acquisition
3. Whether the municipality manifests an intention to make use of the parcel in the future.
HYPO:  A & B own adjacent lots.  A erects a fence on what she thinks is the true boundary line, but where she erects it is actually three feet onto B’s land.  The statutory period runs, and assume all other elements for AP are met.  A survey reveals her mistake, she apologizes to B and moves the fence back.  A’s lawyer friend tells her she doesn’t need to do that, and that the 3 feet of land is now hers.  A sues B to put the fence back to reclaim the 3 feet.  Result? 
-A wins.  Once she acquired title through adverse possession, the land was hers.  Land can only be transferred through a voluntary transfer, a sale, or adverse possession, and none of these occurred, so she still has the land even though she acquired that land via AP.
E. Servitudes and Prescription
1. Servitudes
a. Servitudes:  Non-possessory property interests in land
b. 3 Types of Servitudes:
i. Easements
1. Easement:  an interest in land of another, consisting of the right to control that land, or an area above, for a specific limited purpose.
2. Example: a right of way across land owned by another.
3. Appurtenant Easements:  Dominant Parcel vs. Servient Parcel 
a. Dominant Estate:  The estate benefited by the easement
b. Servient Estate:  The estate burdened by easement
4. 5 Ways easements are established (agreement/implication/necessity/prescription/estoppel):
a. By Agreement
b. By Implication of Prior Use
i. 4 Elements of Easements by Implication of prior use:
1. Common ownership
2. Severance/separation
3. Use before separation took place  which continued so long and was so obvious as to show that it was meant to be permanent (Schwab see below)
4. The easement is necessary to the beneficial enjoyment of the land.
c. By Implication of Necessity
i. 3 Elements of Easements by implication of Necessity:
1. Common Ownership before severance
2. Severance
3. A necessity that exists at the time of the severance.
ii. Schwab v. Timmons:  The owner of landlocked property cannot claim an easement by necessity or implication if the owner has conveyed away public-road access.
1. Easement by Implication:  There was a separation of title from what had been commonly owned land (the US owned all the land, and they started breaking it up into parcels and selling them), so E1 is met.  But, Ps were unable to show that the road had ever been used to connect their part of the land to the main road, so E3 fails.
2. Easements by Necessity:  Ps are not allowed an easement by necessity because they voluntarily sold off the portion of the land that gave them access.
a. In WI, an easement by necessity cannot be had for the grantor (the person who just sold the proposed servient parcel).  You can’t sell a parcel and then claim an easement over it bec it would be unfair for the purchaser to be burdened after buying the parcel.
b. Also, the Ps did it to themselves.
d. By Adverse Use (Prescription)
i. Here, substitute possession for use, and everything else is the same.  E.g. you use an accessway across the property for another that is hostile, open and notorious, continuously for the statutory period, and the user will acquire an easement (which is non-possessory) for the use of that accessway.
ii. When this happens, it is called a prescription
iii. Fischer v. Grinsbergs:  Permissive use is not adverse for purposes of prescription.  But, in the absence of evidence that it was indeed permissive, there is a presumption that the use is adverse.  Prescriptive easement granted bc Ds did not rebut the above presumption.
1. Facts:  Two previous owners/neighbors built a joint driveway.  Newer owners saw that most of the driveway was on their land, and did not want the neighbors using it anymore.
iv. Public Prescriptive Easement:
1. Interior Trails Preservation v. Swope:  An organization may bring an action to assert the public’s right to a prescriptive easement based on the general public’s continuous use of the property for the prescriptive period, even if the organization has not been existence for the necessary time for the statutory period.
a. Here, the statutory period was 10 years, and the organization had not been in existence that long.  But this didn’t matter because the court based its continuity analysis on the use of the general public, bc it is for the general public the easement was sought.
(1) Use by the public
(2) Use was continuous and uninterrupted for the statutory period (continuous for statutory period)
(3) Claimant acted as an owner and not merely someone having permission of the owner. (Hostility)
(4) Use was reasonably visible to record owner.  (open & notorious)
5. Easement by Estoppel
a. Easement by Estoppel/Irrevocable License by Estoppel:  An equitable remedy when a property owner grants a license to outside parties to use their land, and the grantee, relying on this license, makes improvements to the land at considerable costs.
b. License is revocable at will of the grantor, unless made irrevocable.
i. Elements:
1. Licensor’s permission (constructive or express)
2. Licensee’s reasonable reliance on that permission to the detriment of the licensee
ii. Holbrook v. Taylor:  Where the owner of land has granted a license to another to use and make improvements upon the land, and the licensee, relying on this permission, does use and make improvements to the land at considerable cost, that license is irrevocable.
iii. Estoppel ends when easement stops being used
ii. American Real Covenants
1. (Won’t be Tested)
iii. Equitable Servitudes (“because you own the land, you have to…”)
1. Eg:  You can only use the land for single family residences
2. Eg:  the owner of a home must pay Homeowner Association fees
· Here, the dominant parcel is benefited, for example, by receiving HOA funds, and the servient parcel is burdened by having to pay them.
· Example language:  “. . . the buyer covenants and agrees that he, his executors, heirs and assigns, shall be bound by the by-laws, rules and regulations as may be duly formulated and adopted by such association . . .”
F. Nuisance
1. Nuisance: Property intrusions caused by indirect or intangible disturbances
a. Adams v. Cleveland Cliffs Iron Co.: Indirect and/or intangible intrusions onto one’s property cannot give rise to a trespass claim, and instead, can only give rise to a nuisance claim.
i. Dust, noise, and vibrations are intangible/indirect, and thus, are covered under a theory of nuisance, not trespass.
ii. Any direct or tangible intrusion can be a trespass, like even a baseball being thrown onto the property.
2. 4 Elements of Nuisance:
a. Non-trespassory
b. Intentional interference
c. That is Unreasonable, and
d. Substantially harms the use and enjoyment of the property 
3. Elements of Nuisance Expanded:
a. A non-trespassory
i. If the interference is trespassory, use trespass.
ii. Example:  indirect or intangible intrusions are only appropriate for nuisance, whereas direct and/or tangible intrusions may be better suited with a trespass claim.
b. Intentional Interference
i. Interference is intentional when the actor knows or should know that the conduct is causing a substantial and unreasonable interference
c. That is unreasonable
i. Balancing Test: Weigh the gravity of the harm vs. the utility of the conduct 
1. R of Torts §827:  “Gravity of Harm” factors:
a. The extent of the harm involved
b. The character of the harm involved
i. Is it creating damage?  An annoyance?  What is the harm exactly?
c. The social value the law attaches to the type of use or enjoyment invaded
i. We favor certain types of parcels above others:  single family homes, apartments, commercial/retail, schools, industrial
d. The suitability of the particular use or enjoyment invaded to the character of the locality
i. How a reasonable person would use the land given its locality and characteristics
e. The burden on the person harmed of avoiding the harm
i. Implicit/explicit costs?
ii. Are they able to reasonably avoid the harm
2. R of Torts §828:  “Utility of Conduct” factors:
a. The social value the law attaches to the primary purpose of the conduct
b. The suitability of the conduct to the character of the locality
c. The impracticability of preventing or avoiding the invasion
ii. Hendricks v. Stalnaker: A court must weigh the landowners’ interests when determining whether an intentional interference with the enjoyment of land is unreasonable.  Court held Stalnaker’s drilling of the well was not unreasonable, and thus, E3 was not established, and the nuisance claim failed.
1. Facts:  Hendricks (P) and Stalnaker (D) were adjacent landowners. The town in which they lived regulated the placement of septic tanks, stating that a tank could not be located within 100 feet of a water well. Stalnaker built his well, making it impossible for Hendrikcs to install their septic tank.  They sued claiming the well was a nuisance.
iii. Arkansas Release Guidance Foundation v. Needler:  Court used balancing approach to determine the presence of a halfway house was an unreasonable interference upon the neighboring properties.
d. And substantially/actually harms the use and enjoyment of the property 
i. Arkansas Release Guidance Foundation v. Needler:  Diminished land values are adequate to establish substantial harm. The presence of a half-way house can substantially harm the use and enjoyment of neighboring parcels when those neighboring parcels’ value is diminished.
4. Damages or Injunction?
a. Estancias Dallas Corp. v. Schultz:  Court utilized the reasonableness factors of Restatements §§ 827 & 828 to run a balancing test to determine that an injunction is appropriate where air conditioning units attached to the back of an apartment complex are a nuisance to nearby neighbors.
i. Court holds that where the nuisance injury is relatively minor, damages are appropriate, but, where the injury is substantial, an injunction may be appropriate.  Here, the injury was substantial, as the neighbors' housing values were cut in half by the nuisance.
5. Permanent Damages vs. Injunction?
a. Boomer v. Atlantic Cement Co.:  Permanent damages, rather than an injunction, are appropriate when the damages resulting from a nuisance are significantly less than the economic benefit derived from the party causing the harm.
i. Atlantic Cement Co. brought such an immense positive economic impact to the region that the court ruled it would be more appropriate to award permanent damages on the nuisance injury rather than shut down the plant which would cripple the locality.
ii. The specific remedy:  NYT law was clear that an injunction is appropriate in nuisance cases.  Thus, the court technically ordered an injunction, but ordered that injunction be dissolved upon D’s paying of permanent damages.  The permanent damages were calculated as one large number.
6. Four Options for Nuisance Remedies:
(1) Refuse intruded-upon party any remedy.  This is tantamount to giving the intruding party a sort of easement in which they are the dominant parcel.  (Hendricks v. Stalnaker)
(2) Enjoin nuisance-causer’s use of the land (thus giving the “property rights” of that land to the intruded-upon party (Estancias Dallas Corp. v. Schultz)
(3) Refuse injunction, but give intruded-upon party damages (thus giving the nuisance-causing party a quasi-easement in the servient parcel.  They have to pay, but they don’t have to stop what they’re doing. (Boomer v. Atlantic Cement Co.)
(4) (very uncommon) Enjoin the nuisance-causing party, but make the intruded-upon party pay to get the nuisance-causing party to move.
G. Land:  Additional Rights/Limitations
1. Pocono Springs Civic Ass'n v. MacKenzie: In order to legally abandon real property, the owner must successfully divest himself of all right, title, claim, or possession of the land.
a. The community HOA here had an equitable servitude on the parcel, requiring the owners of that parcel to follow its by-laws and pay its dues.
b. D’s could not escape these commitments without legally divesting themselves of title, claim, or possession.
2. Eyerman v. Mercantile Trust Co.:  When a landowner attempts to compel his successor in interest to do something to the land that is against public policy, a court may deem the condition void.
a. Facts:  Decedent's will directed executor to raze her house and sell the land it was on with the proceeds going to her beneficiaries. The house was in an architecturally significant, historical neighborhood. Neighboring property owners and trustees filed for an injunction to stop the destruction of the house, claiming among other things that it would diminish their property values and would be against public policy. At trial it was learned that destroying the house—worth $40,000 as it stood—would provide a net of only $650 to Johnston’s beneficiaries.
VI. Moveables (personal property/chattels)
A. Can be Either Tangible or Intangible
1. Tangibles vs. Intangibles
a. Tangible: Foxes, statues, rings, watches
b. Intangible: Patents, copyrights, trade secrets
2. Trover
a. A cause of action for the recovery of damages following a conversion.  Money in exchange for the item.
B. Finders
1. Cases:
a. Armory v. Delamirie: A person who finds a piece of chattel has a possessory property interest in the chattel, which may be enforced against anyone except the true owner of the chattel.  Chimney sweep brought trover action against the goldsmith.
b. Favorite v. Miller: A finder will lose his right to a piece of property if he obtained said property by knowingly trespassing on another’s land.
i. Because the property was found embedded in the earth, it belongs to the owner of the land.
c. Benjamin v. Lindner: Under the common law, property is mislaid when it is intentionally placed or concealed by an owner and later forgotten, and the property belongs to the owner of the premises where the property is found.  Thus, the Court held the found money belonged to the bank because they owned the plane in which the money was found.
2. Rules:
a. General Rule (subject to exceptions below): A finder can enforce its right over the found chattel over anyone but the true owner (Armory v. Delamirie)
b. If the property found is embedded in the earth, it remains the property of the owner of the locus. 
c. A finder will lose his right to a piece of property if he obtained said property by knowingly trespassing on another’s land. (Favorite v. Miller)
d. Relative Title:
i. Owner > Me > A > B
1. The property right is relative.  I am the owner in relation to A, but not in relation to the true owner.
2. The true owner always has a genuine title.
e. Lost vs. Abandoned vs. Mislaid vs. Treasure Trove
i. Lost: The owner unintentionally and involuntarily parts with the property’s possession and does not know where it is.
1. Finders of lost property have rights above all except the true owner (relative title).
ii. Abandoned: The owner no longer wants to possess the property, and voluntarily relinquishes all rights, title, or interest in the property.
1. The finder has property rights in abandoned property against all others including the true owner.
iii. Mislaid: Property is mislaid when it is intentionally placed or concealed by an owner and later forgotten.
1. When property is mislaid, it is owned by the owner of the locus, or where the property is found.
2. True owner has property rights over anyone else, but owner of locus has property rights above finder or anyone but the true owner
iv. Treasure Trove: Coins or currency concealed by the owner, that was hidden or concealed for such a length of time that the owner is probably dead or undiscoverable.
1. Finder of a treasure trove has property rights above all except the true owner.
C. Voidable Title, AP Chattels,  Bailments, Accession, & Body Parts
1. Voidable Title: Deals with situations where someone voluntarily parts with personal property but doesn’t want to part with ownership of it; or, someone who may have been willing to part with ownership in exchange of payment, but never received that payment.
2. UCC § 2-403.  Power to Transfer; Good Faith Purchase of Goods; "Entrusting".:
(1) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased. A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though 
(a) the transferor was deceived as to the identity of the purchaser, or
(b) the delivery was in exchange for a check which is later dishonored, or
(c) it was agreed that the transaction was to be a "cash sale", or
(d) the delivery was procured through fraud punishable as larcenous under the criminal law.
(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.
(3) "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor's disposition of the goods have been such as to be larcenous under the criminal law. 
UCC § 2-403 Explained:
3. General Rule: A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased.
4. A person with voidable title has power to transfer a good title to a good faith purchaser for value.
a. Voidable Title:  The title can be voided, but it doesn’t have to be.  This is when one voluntarily parts with the good, but there is something wrong with the transaction (say, a fraudulent check) that renders the title voidable.  Thus, the person can recall the good, but it's optionable.
b. Examples of situations that would lead to a voidable title:
(a) the transferor was deceived as to the identity of the purchaser, or
(b) the delivery was in exchange for a check which is later dishonored, or
(c) it was agreed that the transaction was to be a "cash sale", or
(d) the delivery was procured through fraud punishable as larcenous under the criminal law.
c. Void Title:  When the title is no good no matter what.  Classic example is when someone stole goods from the owner.
i. No one can sell a good with a void title even if the purchaser is in good faith.  You cannot get good title from a thief.
d. Thus, what this is saying is that if someone has voidable title (let’s say someone who buys a watch with a bad check) that person can still transfer a good title to a purchaser so long as the purchaser is purchasing in good faith.  So the person who procured the watch by a bad check can sell the watch to a good faith purchaser.  But that person could not sell a stolen watch, because that title is void.
e. Thus, the third party good faith purchaser has title over the original owner, even though that original owner may have parted with the good under problematic circumstances
i. Example:  A sells a watch to B.  B writes a check for the watch and takes the watch.  A tries to cash the check, but the check bounces.  At this point, B’s title over the watch is voidable.  But, if before that title is voided by A, B sells the watch to C, who is a good faith purchaser, then C has title to the watch, even above A.
f. UCC § 1-201. General Definitions:
(20) “Good Faith,” . . .  means honesty in fact and the observance of reasonable commercial standards of fair dealing. 
i. Kotis v. Nowlin Jewelry:  A person who knows that he is buying goods purchased with a fraudulent check  is not a good faith purchaser, regardless of whether the thief obtained the goods through a voluntary transfer from the rightful owner.
1. Facts:  Dude bought watch with bad check (voidable title), and sold it to his buddy who had good reason to know the watch had voidable title.
2. “A person with voidable title has power to transfer a good title to a good faith purchaser for value.”  But purchaser wasn't good faith purchaser bc ^^
ii. Porter v. Wertz:  A good faith purchase requires the purchaser to undergo reasonable due diligence in determining the provenance of a good, unless the one transferring the good has possession+ (see bellow)
g. Porter v. Wertz: Porter (P) owned an Utrillo painting. Porter entrusted the painting to Harold Von Maker so Von Maker could hang the painting in his home pending his decision on whether or not to purchase it from Porter.  Von Maker had made a previous transaction with Porter for a different painting, but none of Von Maker’s payments for that other painting had been honored.  This prompts Porter to start an investigation.  He discovered that Von Maker has been engaged in fraud in the past.  Von Maker occasionally used other names, including the name Peter Wertz (D). Wertz was a real person who allowed Von Maker to use his name. Von Maker signed an agreement with Porter, stating that the painting would remain Porter’s, and if not returned, $30,000 would be paid to Porter. Von Maker then used the real Peter Wertz to sell the painting to Richard Feigen (D). Feigen's employee, then sold the painting to another buyer, who then in turn sold it to another person in Venezuela. Neither Feigen nor his employee made any attempt to determine if Wertz was a reputable art dealer or was authorized to sell the Utrillo. In fact, Wertz was not an art dealer; he worked in a deli. Porter brought an action to recover the painting or its value.  The trial court entered judgement against Porter, and he appealed.
h. The court raises the defense of statutory estoppel, which applies because the UCC is a statute adopted by New York.
i. The Feigen’s argument for statutory estoppel:  Von Maker/Wertz is a person who deals in artworks, and Feigen, in purchasing the painting from Von Maker/Wertz did not give rise to a scenario where Feigen should have known the painting was procured by violating anyone else's property rights.  Thus, even if Wertz title was merely voidable, Feigen’s good faith purchase from Wertz done in the ordinary course of business prevents Porter from recovering against Feigen pursuant to UCC § 2-403 .  Von Maker/Wertz  is a “merchant who deals in goods of that kind” and thus giving them “power to transfer all rights” pursuant to UCC § 2-403(2).
1. Of course the problem here is that Von Maker was actually a deli employee, not a merchant who dealt in artworks.
2. Appellate court’s decision: This defense for statutory estoppel does not work for two reasons:
1) The Feigen Gallery did not do its due diligence in tracking down the provenance of the painting, and thus, was not a good faith purchaser, and
2) Von Maker worked at a deli, and thus was not a merchant who dealt in artworks.
· Thus, Porter never entrusted the painting to “a merchant who deals in goods of that kind”  and thus, he did not “give[] him power to transfer all rights of the entruster to a buyer in ordinary course of business.”
i. Porter’s Equitable Estoppel Claim:
i. This is similar to, but different from the statutory estoppel informed by § 2-403
ii. Equitable Estoppel:  owner may be estopped by his own acts from asserting title if he has invested another with the usual evidence of title, or an apparent authority to dispose of it. The owner will not be allowed to make claim against an innocent purchaser dealing on the faith of such apparent ownership.
1. We have to decide here who gets burned, Porter who voluntarily parted with the painting, or any of the people who possessed it down the line, the first of whom procured it by fraudulent means, and those after him who did not do due diligence in establishing its provenance.
2. We need to examine the culpability of Porter vs. the possessors after Porter.  Who’s gonna bear the loss of the chattel?  Porter, Feigen, or those after feigen?
iii. Giving or transferring possession to somebody is not enough.  Possession + is needed
1. Possession +:   Giving possession of the good to someone else (possession) but also giving that someone else good reason to believe that the one who has possession had good title to give.
2. Here, the Court holds that Porter did nothing that should have caused anyone to think that Von Maker/Wertz had title or authority to sell the Utrillo.
3. Court holds that even if Von Maker is said to have had voidable title, Feigen cannot benefit from equitable estoppel defense because they did not do their due diligence, and thus, were not good faith purchasers.
iv. Holding:  Feigen is liable to Porter for the value of the painting because they could not use either statutory or equitable estoppel defenses.
j. Kotis + Porter Synthesis:  In both cases, the purchaser was held liable because they did not do enough due diligence, rendering them not good faith purchasers, leaving them no statutory or estoppel protection.
5. Adverse Possession & Chattels
a. Adverse Possession applies to chattels as well.
b. BUT, given the nature of personal property it is difficult to demonstrate the elements of adverse possession (possessing a painting makes for difficulty in proving the open and notorious element if the painting is, for example, hung up in someone’s living room or stirred away in their garage).
c. For this reason, it is easier to go with a strict SOL method of adjudicating such claims of loss of personal property.
i. Here, the SOL applies insofar as an owner seeking to replevy her property is barred from bringing such an action after an SOL period.
d. There are 4 ways to adjudicate these replevy actions in the context of SOL
i. Strict application of the SOL
ii. Apply the elements of AP w/ the SOL
iii. The Discovery Rule:  A cause of action will not accrue until the injured party discovers, or should have discovered, facts that form the basis of a cause of action, including who possesses the property.
1. Basically this is saying that the SOL period begins at the point where, had a reasonably prudent person inquired, that person would have found out all the facts and parties involved to bring a cause of action.
2. O’Keefe v. Snyder:  Court adopts the discovery rule in the context of a famous painter losing her paintings decades previously.  The question is had O’Keefe done reasonable due diligence, would she have been able to find out all the facts necessary to bring the cause of action.  When she did or could have, the SOL clock starts ticking at that moment.
a. Here, the court would look to see if the owner took reasonable actions to recover the property when it first went missing.  Consider what reasonable actions would be vs. what the owner actually did.
b. Here, O’Keefe did very little.  She did not post anything in the media or go to the police.  She merely told her friends about it.  This is likely not enough.
c. Discovery Rule:  Due diligence on part of owner, plus SOL period starts when, having done their due diligence, they learn all the facts necessary to bring the action.
iv. NY Rule:  The SOL does not run until there is a demand for return and refusal.
e. Important Reminder:  A thief can never achieve legal title over stolen property.  If the owner can prove theft, they will get the property back, period.
6. Bailments
a. Bailments:  The rightful possession of goods by someone other than the owner.
i. A bailment is created by the delivery of personal property by one person to another in trust for a specific purpose, pursuant to an express or implied contract to fulfill that trust.  Inherent in the bailment relationship is the requirement that the property be returned to the bailor or duly accounted for by the bailee when the purpose of the bailment is accomplished, or that it be kept until it is reclaimed by the bailor.
ii. Examples:  Leaving your clothes at the dry-cleaner, letting someone borrow your car, Porter giving the painting to Von Maker for him to consider buying.
iii. Another Example:  A finder of lost property is a bailee.  After all, they rightfully possess the good of the owner, and the owner gets the good back as soon as they ask for it.
b. 3 Different Types of Bailment:
i. Bailment for the benefit of the bailee
1. neighbor borrows the lawn mower 
2. Duty of Care:  Extraordinary Care
ii. Bailment for Mutual Benefit
1. Lawn mower owner pays repair shop to fix lawn mower
2. Duty of Care: Ordinary Negligence
iii. Bailment for the Benefit of the Bailor
1. Lawn mower owner does not have room in garage to store it, and neighbor helps him out by storing it in their garage
2. Duty of Care:  Only gross negligence will lead to liability
c. Allen v. Hyatt Regency: A bailment relationship is implied between a parking garage, and a customer where the customer has a reasonable expectation that the parking garage will keep the car safe.
i. Here, the P had a “reasonable expectation” the car would be safe because the garage was indoors, it had its own security guards, and there was a ticketing booth with a crossbar at the entry and exit.
d. When a bailee losses the property, there is a rebuttable presumption that the bailee acted negligent.
7. Accession
a. Accession:  If someone, in good faith, takes property belonging to someone else and improves it, it can become theirs.
i. Example:  Imagine you own a canvas, and then a famous artist comes in and draws something on it and the value of that canvas skyrockets.  Who owns it?  Probably the artist now.
ii. But generally, if someone takes property, the true owner is entitled to recover, even if the taker improves it.
iii. Thus, accession is an exception to the general rule.
iv. The dividing line is whether the property was taken and improved in good faith, or intentional wrong.
1. If the former, accession may be granted.  If the latter, accession will not be granted.
2. Even if accession is granted, the accessioner must pay the owner the original value before the property was improved.  (Wetherbee has to pay back the original value of the trees (below)).
v. Accession is also premised upon a transformation of the property.
1.  But the best way to determine if a transformation has taken place is to judge the relative value, and not just the physical nature of a thing.
a. Thus, while the trees were transformed into barrel hoops, what matters most is that the latter were far more valuable than the former.
b. Wetherbee v. Green:  When one takes wrongful possession of personal property in good faith and adds value to that property, title vests in the wrongful possessor.
i. Even though defendant wasn't the rightful owner of the wood hoops, he took the trees in good faith (he didn’t know the person who gave him permission didn’t have legal title over them) and he increased their value significantly. 
8. Property in Body Parts
a. Moore v. Regents of the University of California:  Once cells leave a patient’s body, they are no longer that patient’s property, and the patient cannot recover damages based on conversion for the profits generated by those cells.
i. This is primarily driven by policy of freeing up tissue for medical advancement.  Trying to avoid over-propertizing that would lead to a tragedy of the anti-commons.
ii. Thus, conversion law doesn’t apply 
VII. Entitlement Property (and the constitutional scope of property)
A. Due Process Clauses of 5th & 14th Amendments
1. 5th: “No person shall . . . be deprived of life, liberty, or property, without due process of law.”
2. The 14th amendment extends this protection to the states.
3. But how do we know when this is triggered in the context of property?  What counts as property that receives these constitutional protections?
4. Welfare benefits are generally considered to be constitutionally protected property
a. But, the way that procedural due process works out can be different depending on the circumstances (see below).
5. DP requires:
a. Notice, and
b. a hearing before a neutral official
i. Whether the hearing is before or after the termination depends on the balancing test results.
ii. This hearing must be an adversarial evidentiary hearing in which the party being separated from her property has the ability to defend her entitlement.
6. DP pertains to ALL property covered in this course.
7. Keep in mind, this only pertains in relation to the state.  E.g., a state university must follow these guidelines but not a private university.
HYPO:  A student at a state law school receives a PI scholarship that requires student to maintain a GPA above 3.5 to renew.  After first year,  student’s GPA is below 3.5, and the scholarship is revoked.  Is student entitled to procedural DP protections?
-Yes.  This is a state school, and student is receiving a statutory conditional entitlement property.  The question of what satisfies the DP requirements here is different, and it may very well not require a pre-termination hearing bc of how objective the standard is plus how accessible the evidence is (similar to Matthews).  Nevertheless, the presence of the state actor in tandem with a statutory conditional entitlement does require procedural DP protections. 
B. Rules and Approaches
1. Scope of Constitutionally Protected Property:  Property is a legitimate claim of entitlement, and not merely an abstract need or unilateral expectation.
a. Property is defined by/derives from:
i. common law entitlement
ii. Statutory entitlement (the emphasis of this topic)
iii. Public contracts entitlement
iv. Not the constitution
b. Conditional Entitlement:  If X is true and Y is true, then you get Z benefit.
i. Example: “No employee shall be dismissed but for good cause, viz. Negligence, incompetence, insubordination, or other misconduct.”
1. This is conditional: “you cannot be fired unless. . .
2. This creates a property right protected by procedural due process.
a. When there is a statutory conditional employment property right, there must be notice of termination, a brief pre-termination hearing, and a more in-depth post-termination hearing. (Loudermill)
ii. This sort of entitlement, typical of statutory entitlements, affords the benefit recipient procedural due process.
iii. The “benefit” here can be anything: job, money, whatever.
2. Balancing Test:  Balances the government’s interests (efficiency) against the property-holder’s interests (fairness) in determining the adequacy of existing procedural due process.
a. “The extent to which procedural due process must be afforded the recipient is influenced by the extent to which he may be ‘condemned to suffer grievous loss,’ and depends upon whether the recipient’s interest in avoiding that loss outweighs the governmental interest . . .” -Goldberg v. Kelly  
b. The balancing test only applies when there is actually constitutionally protected property.  So first, make sure the property falls within the scope of the 5th/14th.
3. Mathews Test (a refined, 3-factor balancing test)
a. When determining whether due process is constitutionally adequate, the court must consider:
i. The private interests being affected by the official action
ii. The risk of an erroneous deprivation of that interest given the procedures in question, and the likely value of augmenting the procedures, and
iii. The government’s interests, including how much will the augmentation of procedure cost and/or burden the government.
C. Cases
1. Goldberg v. Kelly:  Provides a broad definition of constitutionally protected property, and expands property rights to government entitlements, including welfare benefits.  But this is dicta, bc here, NY conceded that it was property.
a. The problem here isn’t the minutiae of the exact procedural steps.  The problem is the termination of the benefits prior to being able to appear in person before the reviewing official.
i. I.e.: Termination prior to a hearing in front of a neutral magistrate.  Court wants a pre-termination hearing.
b. The court employs the balancing test to determine that the interest of an individual losing needed welfare payments outweighs the interests of the state here, and thus, a pre-termination hearing is required.  They say the individual interest here is especially acute, as welfare recipients depend on that money for basic subsistence.
i. The court goes even further to say that here, the individual’s interest and the government interest are intertwined, as the government has an interest in curbing poverty.
2. Board of Regents v. Roth:  Addressed the issue of what the constitutional scope of property is.  Held that Roth’s employment was not entitlement property because he signed a one-year contract, he was informed of the university’s decision not to renew it before the designated cut-off date, and there was no statute, common law or institutional regulations that guarantee him a second contract.  Thus, he has no property interest, and thus, the due process clause is not triggered.  Thus, the balancing test does not apply.
a. Court held that his claim was unilateral and abstract.
b. Court says a state employee has property rights in a job secured by a valid contract (see above) or even in a tenured professor because that is the institutional norm/regulation.  But an untenured Professor without a valid contract has no property rights in his further employment.
3. Mathews v. Eldridge:  The deprivation of disability benefits does not require a hearing prior to initial termination because the potential property deprivation is less than in Goldberg.
a. Mathews Test When determining whether due process is constitutionally adequate, the court must consider:
i. The private interests being affected by the official action
ii. The risk of an erroneous deprivation of that interest given the procedures in question, and the likely value of augmenting the procedures, and
1. Court says here, officials must examine not only medical, but also social ability to do work (age, education, work experience, etc.) 
iii. The government’s interests, including how much will the augmentation of procedure cost and/or burden the government.
4. Cleveland Board of Educ. v. Loudermill:  Loudermill, hired as a security guard for the Cleveland board of education (a state entity) lied about having a previous felony conviction when being hired, so when the board found out, they fired him.  He could only be terminated for cause (conditional).  He had a DP protected property right because it was a state entity providing a statutory conditional entitlement of employment.  
a. Held: The DP Clause of the 14th requires notice, a limited pre-termination hearing before the discharge of an employee who has a DP protected property interest in his employment, and a more elaborate post-termination hearing to challenge the discharge.
b. This case more than the previous cases emphasises the DP requirement of notice.
c. The same statute that provides the property entitlement cannot provide how to take it away, unless it's in accordance with the DP requirements of the 5th/14th.
D. Steps for Procedural DP analysis
1. Identify if the party potentially depriving property is a state actor
2. Identify if there is an actually protected property interest
3. If both of the above are true, then assess the adequacy of the existing procedural DP by applying the Matthews Test and comparing to the caselaw.
Takings
(The Public’s Interest in the Lands of Another)
* Remember with takings the analysis can come from different directions.  It could be the government admitting they are doing a taking, but the private parties affected argue that its not allowed bc its not for the public benefit (Kelo/Berman/Midkiff).  Or, it could be the government doing something and arguing that it's not a taking but the private parties say it is (Hadacheck/Loretto/Lucas/Penn Central and more)*
* Approach:  first determine if it is the government admitting to doing a taking and using eminent domain powers or if they are merely regulating and arguing that there is no taking.  If the former, apply the Kelo standard to determine if the taking is for the public benefit, or merely and purely an unconstitutional private to private taking.  IF the latter, start by applying categorical rules of Hadacheck, Loretto or Lucas, but then ultimately make determination by applying the balancing test of Penn Central, and maybe Penn Coal if applicable.  Also, analogize and distinguish with any of the additional cases (Euclid if zoning, First English/Tahoe-Sierra if Temporary, etc.)  If its an exaction scenario, jump to standards laid out in Nollan and Dolan and use supporting cases (Koontz)*\
ALWAYS START WITH KELO PUBLIC USE ANALYSIS unless the facts specifically state not to. Then go into categorical rules to determine if taking occured
I. Public Use
A. Constitutional Underpinnings
1. 5th Amendment:  The Takings Clause:“nor shall private property be taken for public use, without just compensation.”
a. Just Compensation = the FMV of the property
2. 14th Amendment: Makes the takings clause applicable to the states.
B. Eminent Domain
1. Eminent Domain: The power of the State to take private property for public use.
a. Thus, the private property must be taken for the public use/benefit.
2. A state’s use of eminent domain to condemn property from private individuals and redistribute it to other private individuals constitutes a “public use” under the Fifth Amendment if it is rationally related to a conceivable public purpose (Kelo v. City of New London).
a. Thus, for a State to exercise eminent domain over private property, the exercise of that power must be rationally connected to a public benefit, even if the private property is being given to another private party.
i. Kelo sets a relatively low bar for this standard here, but that’s not surprising because it is a rational basis review.
b. Kelo v. City of New London:  The City of New London, Connecticut (defendant) approved a new development project that involved using its eminent-domain authority to seize private property to sell to private developers. The city stated that the purpose of this exercise of eminent domain was to create new jobs and increase tax revenues from the sale of property.  The Court found that this reasoning was rationally related to a public benefit, thus satisfying the 5th & 14th amendment’s eminent domain requirements.
i. Kennedy’s Concurrence:  Agrees with decision, but believes that a rational basis review is too differential for eminent domain cases.  He wants to add the safeguard of disallowing impermissible favoritism for private parties.  If, for example, New London hadn’t been economically depressed, or if the receiving private parties had been identified prior to taking action, then eminent domain use would likely amount to impermissible favoritism.
ii. O’Connor Dissent:  Taking private property and giving to other private parties does not fit into the 3 previous categories of state’s use of eminent domain’s public use requirement.  3 traditional situations that comply with the public use requirement:
1. Public Ownership.  When the government takes the land and uses it itself.
2. Common Carrier Situation.  When a private party ends up in ownership of the land, but the public will be able to use it.
3. Berman & Midkiff Situations.  To meet special exigencies, like preventing/eliminating slums (Berman) or to break up land oligopolies (Midkiff).
a. In my opinion, Kelo fits well into this category, bc they were preventing New London from becoming a slum.
iii. Thomas’ Dissent:  He would only allow for the first two categories above, and not the third.
c. This is the most deferential interpretation of the public use clause out there, but, nothing in this opinion is preventing the individual states/municipalities from being stricter if they want.  It merely states that what New London did here does not upset the public use clause.  A state, for example, can pass a law raising the standard, but if that state goes all the way down to the basic constitutional requirements, this is the opinion that defines that baseline.
C. State Police Powers:
1. Public Health
2. Safety
3. Morals
4. General Welfare
D. Regulatory Taking
1. When a regulation itself diminishes a property’s value to the extent of it being a taking, even though the government did not acquire title to the property
a. Pennsylvania Coal, Co. v. Mahon:  “The general rule at least is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”
b. Trade secrets are property that is subject to 5th amendment takings restrictions/jurisprudence (Ruckelshaus) 
E. Judicial Takings are possible (Stop the Beach Renourishment)
F. Taking Apply to Moveables as well as Real Property (Horne)
II. Categorical Rules About Takings
A. Hadacheck (no taking):  If the government is using its police regulatory powers to regulate a noxious use out of existence, that use can be regulated out of existence without need for compensation, even if that exposes the party to severe economic injury.
1. Noxious use: sufficiently like a nuisance.  A use that is conceivably harmful to the public in some way.
2. Hadacheck v. Sebastian:  Hadacheck owned land with a  valuable bed of clay. He built up extensive infrastructure on the land for purposes of making bricks using the clay on the land, which created noxious fumes. The City of Los Angeles annexed Hadacheck’s property, and enacted an ordinance prohibiting the operation of brickmaking facilities within a specified district in the city, including on Hadacheck's land.  No taking was found because it was deemed to be a legitimate exercise of the municipalities police regulatory powers to eliminate a noxious use.
B. Loretto (taking):  Permanent physical invasion/occupation of property is a determinative, per se taking.
1. Loretto v. Teleprompter Manhattan CATV Corp.:  D installed cable facilities that occupied portions of Loretto’s roof and the side of her building.  Court found a per se taking because even though the cable boxes were a minor intrusion, they were ultimately a permanent physical occupation.
a. Here, court found that the “character of the government action” (a Penn Central balancing test factor) was an invasion and permanent physical occupation.  This becomes dispositive for the finding of a government taking.
i. Can be either physical occupation or an invasion that is closely analogous to a physical occupation to trigger this.
b. Blackmun Dissent:
i. Prefers a balancing approach instead of a categorical rule here.
ii. Also, what constitutes “permanent”?  Are buildings permanent?  Can’t the municipality just add a sunset clause to any regulation and skirt this problem?
iii. Reductio:  So now having government requirements to have fire extinguishers in the hallway constitutes a taking?
1. Marshall’s response:  The difference is the presence of a third party.  It’s not a taking to require a landlord to have mailboxes or fire extinguishers, but it is a taking to require a third party, like a cable company, to install a box.
a. The difference between “all landlords must install fire extinguishers” vs. “all landlords must install Acme fire extinguishers.”
C. Lucas (total taking):  A regulation that completely deprives private property of all its economic value constitutes a taking requiring just compensation to the owner, unless,
1. The use is a noxious use (Hadacheck) or regulation is necessary (like doctrine of necessity from trespass (regulate property to prevent destruction of other property of life))
a. Here, legislatures have discretion to determine what's a noxious use without necessarily establishing per se nuisance.
2. If some economically beneficial use still exists (Palozolo)
3. the economic activity prevented by the regulation is not part of the owner’s initial title or property rights when acquiring the property.  (if original use was prevented by law in the first place) (Lucas)
a. To constitute a taking, a property owner must show that he has a vested and future right superior to that of the state and in contravention to state law (Stop the Beach Renourishment v. Florida Department of Environment Protection).
D. Horne (taking):  A governmental mandate to relinquish specific, identifiable, and safe personal property as a condition to engage in commerce is a per se taking requiring just compensation.
1. The court ran this case through Penn Central factors, and in analyzing the character of the government action, decided that this is a per se taking.
a. All of these categorical rules fall under “the character of the government action” but they are specific types of government action that leads to categorical rule.
2. 9th Cir. got it wrong when they argued that the fact that the regulatory body would pay remaining proceeds back to the growers was evidence against a taking (Penn Central made the same argument regarding economic offsets given to the owners of the terminal building).
a. Court says that the first step is to determine if there was a taking.  If so, then we must determine what just compensation is required.  If there is indeed economic offsetting, then at best, that offsetting can go to the balance of the just compensation.
3. The difference between Horne and Monsanto:
a. In Monsanto, no taking was found because Monsanto was gaining a valuable government benefit in its regulation of dangerous chemicals.
b. Here, growing raisins is basic and traditional, not dangerous, and thus, derives less government benefit from its regulation
III. Zoning and Balancing Facts & Circumstances
A. Takings and Zoning
* states empower its local municipalities to pass zoning laws, and thus, such laws are state laws subject to 5th amendment protection via the 14th.
1. General Rule:  Zoning laws are not takings so long as they are not arbitrary and unreasonable and they have a rational connection to the state’s police powers purposes:  public health, safety, morals, or general welfare.
a. Thus, the 2 elements for zoning laws not to be takings are
i. Not arbitrary or unreasonable; and
ii. Rationally connected with the state’s police powers.
b. Village of Euclid v. Ambler Reality, Co.:  Village of Euclid passed zoning laws that separated different types of buildings/uses.  The zoning partitioned up Ambler’s land, and they couldn’t build industrial buildings on part of it, which they claimed deprived them of full economic benefit.  Court found no taking in the zoning law because it was not arbitrary or unreasonable, and they served health, safety, morals, and general welfare purpose.
i. Test for Rational Connection:  Nuisance Prevention Rationale: Court used reference to public nuisances as measuring stick to determine rational connection of restricting certain types of development in certain zones (e.g. extra traffic caused by apartment buildings would be a nuisance in a single family zone) (Hadacheck running his brick kiln next to a home would be a nuisance to his neighbors)
ii. This holding is debatable, however, because some of the zoning seemed somewhat arbitrary.  For example, duplexes not being allowed in U1 bc that would lead to safety concerts for single family residences, or apartment building not being allowed in U2 for the same reasons.  Nectow (below) reflects an instance where the zoning laws were deemed to not serve the state’s police powers.
2. Last recourse for landowners facing upheld zoning laws:
a. Variance: Individual property owners can appeal to the board of enforcement for the ordinance to make an exception when the property owner experiences exceptional hardship.  When granted, this is called a “variance.”
b. Judicial Review: If a property owner experiences exceptional hardship and applies for a variance, but the variance is denied, the owner can seek judicial review.  If the court finds the zoning law to be unreasonable, arbitrary, or not rationally connected to a state’s police powers purpose, the law will be deemed a taking.
i. Nectow v. City of Cambridge:  Nectow owned property and entered into a contract to sell the land to a purchaser who wanted to use the property for commercial purposes. Before the sale was consummated, the City of Cambridge passed a zoning ordinance that placed a portion of Nectow’s property under residential zoning restrictions. Because of the zoning restrictions, Nectow’s purchaser reneged on the contract. Court found the zoning law to be a taking because the ordinance did not bear a rational connection to state police powers purposes.
B. Balancing of Facts and Circumstances
1. Balancing Tests:
* These balancing tests apply to regulatory takings, not per se takings (Horne)
a. Penn Coal:  To determine the limits of a state’s regulatory police powers, we must determine the extent of the diminution, or the economic impact of the regulation (including the investment backed expectations of the property owner). Balance the public interest with the private economic impact.  The greater the economic impact on the private party, the more likely the regulation will be deemed a taking requiring compensation.
i. Average Reciprocity of Advantage: The ideal balance between public interest and private economic impact.
ii. Pennsylvania Coal v. Mahon:  Penn Coal Co owned land, and transferred some of their land to the plaintiffs, while expressly maintaining rights to go in and harvest the coal beneath the ground given to the Mahon’s.  PA passed an Act that forbade the mining of coal that may lead to subsidence, thus effectively cutting off Penn Coal from the coal beneath the ground.  Court found a taking because while the state can regulate in ways that affect property values/economic interests, when that regulation so thoroughly uspets the investment backed interest of a party so as to eliminate an average reciprocity advantage, the regulation has gone too far to not be considered a taking, and the state must pay the affected party for its regulation.
1. This was the first case that established regulatory takings.
a. “The general rule at least is that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”
2. Brandeis’ dissent:  This is just like Hadacheck, and the economic impact to Penn Coal is not as great as Holmes makes it seem.
a. The denominator problem:  A regulation that diminishes/restricts a relatively small portion of private property, assuming that it has a rational connection to police powers purposes, will almost never be considered a regulatory taking.
b. Penn Central Factors:  In determining if a regulatory taking has taken place, the court should consider 3 factors:
(1) The economic impact of the regulation on the owner
(2) The extent to which the regulation has interfered with the owner’s reasonable investment-backed expectations; and
(a) Theoretical economic opportunities don’t count.
(3) The character of the government action involved in the regulation.
(a) Is it a permanent physical occupation?  Mere police powers regulation?  Something in between?  Does the gov’t action completely wipe out the economic benefits?  Or merely create a de minimis denominator problem?
(i) “A ‘taking’ may more readily be found when the interference with property can be characterized as a physical invasion by government, (Laretto), than when interference arises from some public program adjusting the benefits and burdens of economic life to promote the common good (Euclid).”
i. Penn Central Transp., Co. v. City of New York:  The Grand Central Terminal building was designated an historical landmark.  The owners were not allowed to build a skyscraper on top of the terminal, and claimed that this amounted to a regulatory taking because their economic interests were severely impeded.  Applying the above factors, the court disagreed, finding no taking because Penn Central can’t separate their air rights from the rest of their property, and they weren’t singled out.
1. The court also makes points regarding diminution:
a. Economic diminution on its own is not enough to establish a taking.  It cannot be dispositive, and it needs help from the other factors.
b. As far as economic backed expectations, their expectations were merely theoretical and followed the passage of the landmark act, and they still maintained the economic interest they always had in operating the Grand Central Terminal.  Nothing was actually taken away from them.
ii. Ruckelshaus v. Monsanto:  When a public use regulation requires the disclosure of information for use by subsequent applicants, it is only reasonable to expect property protection if the regulation specifically stipulates it will protect it.  Otherwise, this investment backed expectation is unreasonable. 
1. There is no taking if the government is regulating a potentially dangerous industry, and they give you the benefit of allowing you to participate in that industry conditioned on turning over some property.
a. This is distinguishable from Horne bc here, there is more government benefit given in return for the property bc it deals with dangerous chemicals.
IV. Total Takings and Another Categorical Rule
A. Categorical Rule:  A regulation that completely deprives private property of all its economic value constitutes a taking requiring just compensation to the owner, unless,
1. The use is a noxious use (Hadacheck) or regulation is necessary (like doctrine of necessity from trespass (regulate property to prevent destruction of other property of life))
a. Here, legislatures have discretion to determine what's a noxious use without necessary establishing per se nuisance.
2. If some economically beneficial use still exists (Palazzolo)
a. Palazzolo v. Rhode Island:  The regulation restricting Palazzolo came into effect before he was the sole owner of the property.  He applied for a permit to develop both before and after he became the sole owner, and was denied each time.  The value of his property decreased by 94%.  He filed an inverse condemnation action.
i. Court held that Lucas doesn’t apply because Palazzolo’s property still had economic value in the property on the high lands above the water where he could develop.
3. The economic activity prevented by the regulation is not part of the owner’s initial title or property rights when acquiring the property.  (if original use was prevented by law/regulation in the first place) (Stop the Beach)
a. But in its own right, this is not dispositive
i. Palazzolo v. Rhode Island:  Court held that the fact that the regulation was in place at the time Palazzolo became an owner isn’t dispositive against his takings claim.
· Lucas v. South Carolina Coastal Commission:  A taking was found because the regulation, passed after Lucas bought his coastal property, completely deprived his property of all economic value.  This only applies if the owner had a right to the development before the enactment of the regulation.  Thus, if the regulation had already been in place before Lucas bought the property, there wouldn’t have been a taking.
V. Temporary Takings
A. General Rule:  Temporary Takings require just compensation, even if that taking is later stricken.
1. First Evangelical Lutheran Church v. County of Los Angeles:  Facts and Procedure:  The county of Los Angeles enacted an ordinance prohibiting development along a flood protection area.  As a result, the Church’s land was rendered economically valueless bc they couldn’t rebuild it after being destroyed by a previous flood.  The church went to court and filed an action for inverse condemnation, arguing that the ordinance is a regulatory taking because it deprived the Church of all its land’s economic value (Lucas).  CA courts rejected the action bc its state law said in such cases, P was not allowed to bring an inverse condemnation action based on a theory of regulatory taking.  Instead, P only has two available actions: 1) file for declaratory relief, and 2) petition the court for a writ of mandamus.  CA had this rule bc they believed allowing private parties to sue for inverse condemnation on a regulation would financially burden the municipality and hinder its ability to regulate.  Moreover, the declaratory relief and writ of mandamus option would allow a government to reconsider the regulation in light of the court’s decision, so they could decide if they wanted to go forward with the taking or not rather than being forced to compensate.
a. Holding: Pursuant to the 5th amendment takings clause extended to the states and localities via the 14th amendment, if a municipality engages in a regulatory taking, even if temporary, they must provide just compensation for that taking, and private citizens must be allowed to file actions for inverse condemnation when they believe a regulatory taking has taken place against them.
i. “Invalidation of the ordinance . . . though converting the taking into a ‘temporary’ one, is not a sufficient remedy to meet the demands of the Just Compensation Clause.”
b. Importantly, the court said that First English was allowed to have their taking claim, and that there can be such a thing as a temporary taking.  They did not, however, actually say if a taking had taken place.
B. BUT, A temporary moratorium on development to serve police powers does not constitute a per se taking.
1. Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency:  The local municipalities passed a moratorium on development in certain areas of Tahoe for the purpose of preservation.  This rendered many landowner’s land stifled from further development, so they argued there had been a regulatory taking that deprived them of, in some cases, all economic value (Lucas). The Trial Court said they think there's a taking under Lucas and First English, but no taking under Penn Central, and asked the higher courts to decide the issue Holding:  Court used Penn Central to conclude there was no taking.
a. Court distinguished from Lucas and First English
i. From Lucas:  Portion of space and portion of time are qualitatively equivalent.  If 25% of someone's parcel was regulated out of development, Lucas wouldn’t apply because the owner would still have 75% of economic value.  Similarly, having a chunk of years taken away is only having a chunk of economic value taken away, not all of it (because the taking was temporary).
1. This is just a temporal extension of the denominator problem (see above).  5-30years/infinity until the sun dies is ultimately a small deprivation.
a. But this temporal argument is subject to obvious criticism.  People are only alive so long.
ii. From First English:  One, the court in First English did not declare that there was a taking, it merely said that the Church was allowed to file an inverse condemnation claim and that it's possible for there to be such a thing as a temporary taking.
b. How to know if Lucas or Tahoe-Sierra is the more controlling case:
i. Lucas:  More permanent, and complete economic deprivation
ii. Tahoe-Sierra:  More temporary and only deprived a portion of economic value, whether that portion be spatial or temporal.
iii. Either way, use Penn Central analysis as a final determination
C. How to Determine if a Temporary Taking has Occurred
1. First, apply Lucas and see how analogous the facts are; 
2. but almost certainly, there will need to be an additional Penn Central analysis to ultimately decide if a taking has occurred. 
VI. Exactions
A. Exaction:  A requirement that the developer provides specified land, improvements, payments, or other benefits to the public to help offset the project’s impacts.
1. Exactions receive a special, increased level of scrutiny compared to Kelo’s public use rational basis standard for takings in general.
B. General Rule:  A regulation is a taking if the government demands an exaction that lacks an essential nexus with a legitimate state interest or lacks rough proportionality to the project’s impacts. In other words, for an exaction to avoid being a taking, that exaction must have an essential nexus with and rough proportionality to the legitimate state interest in question.
· This is true even when the state withholds a permit bc the developer won’t pay money to get it (Koontz v. St. Johns River Water Mgmt.)
1. Essential Nexus:  There must be a logical link between the harm looking to be avoided and the conditions being placed on the developer.  “The permit condition [must] serve[] the same governmental purpose as the development ban.”
a. Nollan v. California Coastal Commission:  Facts: The Nollans owned beachfront property in California. When they attempted to rebuild a home that was located on the property, the California Coastal Commission granted their building permit, with the condition that the Nollans create an easement for the public to pass over their property to get to a public beach. The Commission found that the condition was necessary to offset the psychological barrier to beach use caused by a developed beachfront area, to protect the public's ability to see the beach, and to prevent beach congestion.
i. Holding: A permit condition may constitute a taking if there is not an essential nexus connecting the imposition of the condition to a legitimate state interest in solving a problem relating to the development.
1. Here, Court held that the condition that the Nollan’s create a lateral easement across their beach did not create an essential nexus between the state’s interest in removing psychological barriers to the beach.
ii. But hypothetically, if the Commission had just outright rejected the permit, that probably would have been a lawful exercise of the state’s police powers that wouldn’t be a taking.
1. To determine this, we would have hypothetically run through the Penn Central factors.
iii. Brennan’s Dissent:  1) the Court went against precedent to raise the level of scrutiny in the context of exactions (the majority agrees here), and 2) even with that highetend level of scrutiny, the Coastal Comission still met it.
2. Roughly Proportionate:   The government may not work an exaction on property unless there is a rough proportionality between the conditions imposed and the impact of the land use.
a. This is a fact-based and quantitative analysis.
i. The regulatory body need not present exact mathematical calculations, but some sort of quantitative showings that the condition is related both in nature and extent to the state’s interest. 
b. Dolan v. City of Tigard:  Facts: Dolan owned a property located adjacent to and partially on a creek’s 100-year floodplain. She wished to redevelop her store, doubling its size and paving her gravel parking lot. In doing so, she would increase the impervious surface on the property and, as a result, storm water runoff. The City of Tigard granted her a permit to complete the redevelopment, subject to conditions that required Dolan to (1) dedicate the portion of the property within the floodplain to a recreational public greenway designed to minimize flood damage and (2) dedicate a segment adjacent to the floodplain to the development of a pedestrian/bicycle pathway in order to reduce traffic congestion in town that may have been caused by her larger store.
i. Holding:  The government may not place land use restrictions (an exaction) on property unless there is a rough proportionality between the conditions imposed and the impact of the land use.  There is not a proportional connection sufficient to withstand a Takings Clause claim between conditions placed on a development permit requiring a landowner to dedicate portions of her property to a public greenway and a pedestrian/bicycle pathway and the government’s interests of preventing floods and reducing traffic that may arise as a result of the development.
1. “ No precise mathematical calculation is required [to establish rough proportionality], but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development.”
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