Property (Hull) – Spring 2021 Outline
Overview
· What is property law – rights and responsibilities (i.e., obligations) with regards to things

· Consider rights and obligations as a bundle of sticks

· Four basic rights regarding things – four overarching things in bundle

· Right to exclude

· Right to transfer

· Right to possess and use

· Right to destroy

Module 1 – Capture, Find, and Gift
Acquisition by Capture
Approach to problems

· Step 1 – Determine who has a valid claim based on the key concepts below

· Step 2 – Consider if the property was abandoned

Key concepts
· First possession – first in time, first in right

· Property rights are relative between parties – if T takes a thing from O, then T1 takes the thing from T, T has claim against T1 for the thing back. However, O has a claim against T for the thing as well 

· “Possessor has a claim against the property against the world except for the true owner.”
· First possession creates Tragedy of the Commons

· Role of custom – what role should custom play in decisions concerning property disputes?

· The law seeks to honor people’s reasonable expectations.

· Locke Theory of Labor – humans have natural rights over their bodies and, by derivation, their labor. 

· Where property is unowned, when someone exercises their labor towards the property they become the owner

· Doctrine of accession – A, in good faith, applies labor alone or labor plus materials to a thing that B owns.
· (i) Where A applies labor alone . . .
· The final product is awarded to B UNLESS
· A’s labor (1) transforms the original item into a fundamentally different article or (2) greatly increases the value of B’s original item
· (ii) Where A adds labor and materials . . .
· The final product is awarded to the owner of the “principal” material
· Principal material could be considered the final product – e.g., taking of peaches to make jam, the comparison is not peaches v. sugar and water its peaches v. jam.
· EXAMPLE – A innocently uses B’s grapes to make wine. 
· Since wine means transforms the grapes into something fundamentally different, and assuming the grapes increase in value A gets to keep the wine and B is compensated for the value of the grapes. 
· Doctrine of increase (only applies to animals) – if A owns a doe and it roams onto B’s land and takes up with B’s buck eventually producing a fawn, who owns the fawn?
· A, the owner of the doe, owns the fawn. This continues ad infinitum – if the fawn later has a child, A still owns it. 
· See this doctrine favors certainty – harder to tell who the Dad is over the Mom 
· Ratione soli – landowner is considered as being in possession of resources on their land, even if they are not in physical possession of it
· Doctrine is a legal fiction that attempts to prevent trespassers – i.e., protect the right to exclude
· Law of capture (animus revertendi)
· Distinction between domestic v. wild
· For domestic animals (i.e., those that return to someone’s land) the law provides protection for the owner
· For wild animals (i.e., those that seem to be roaming freely) the law allows for the first person to mortally wound (i.e., capture) the animal to take it
Acquisition by Capture – Key Cases & Other
Pierson v. Post

· Post, with dogs and hounds, chases a fox through a public beach area in process of hunting it. Pierson, who could see Post chasing the fox, killed it and carried it off. 

· Post sues Pierson for “trespass on the case” – modern day conversion b/c he wanted money. Had he wanted the fox back, it would be an action for replevin. Lower court rules for Post. 
· Sup. Ct. N.Y. – reverse lower court, rules for Pierson. 

· HOLDING – a hunter owns a wild animal he encounters on public land once he mortally wounds it and either (i) takes it and carries it off, or (ii) continues to pursue it after inflicting a mortal wound or traps it in a way that takes away its freedom. 

· Key reasoning
· First possession – Pierson and Post both make a first possession claim

· Post says he has possession because he was hunting 

· Pierson say she has possession because of his actions – court agrees. 

· Custom – local custom for hunters would have been that the one in pursuit owns. 

· Court uses different reasoning here – broader concerns about new rich class invading Hampton’s hunting land outside NY and upholding farmer’s rights.

· Locke Theory of Labor – idea could support either side. 

· Pierson – expended labor to kill and capture. 

· Post – expended labor to chase and conquer animal.  

Popov v. Hayashi

· Barry Bonds hits homerun #73 to break the record. The ball travels into the stands. P seems to come down with it, but he is swarmed by a pile and dropped it on the way to the ground. D takes the ball while it is loose and ends up with the ball. 
· P sues D for conversion, trespass to chattel, and injunctive relief seeking the ball back.
· Court reasons claim cannot be for trespass to chattel. Trespass to chattel would be for a cause of action where the property has been damaged or interfered with. 

· Claim has to be for conversion – interference with dominion of property. To prove conversion, P must demonstrate he had possession of the ball first (i.e., first possession). 
· ISSUE – how should possession be defined? NOTE! This is only a question because MLB has “abandoned” the baseball once it has left the stands. 
· HOLDING – possession should be defined based on context and the conduct the court seeks to regulate considering the nature and situation of the property at issue. 
· Prof. Gray definition of possession – achieved complete control of the ball at the point in time the momentum of the ball and the fan while attempting to catch it ceases.
· Court held D did control the ball, but only after P had a chance at control and lost it because of unlawful acts (i.e., crowd push). As such, P has a pre-possessory interest in the ball. 
· Ruled that ball should be sold and proceeds split. 

Oil & Gas

· Ownership occurs once physical possession is taken. 

· Anyone above ground can drill for O&G so long as they stay within their physical column of space within their property bounds. 

· Slant drilling is trespass.

Water

· Surface rights – two types of ownership, riparian and prior appropriation
· Riparianism – water rights are assigned based on riparian land (i.e., land that abuts the watercourse)
· Issues with race to capture land next to water.
· Prior appropriation – person who first captures and puts the water to reasonable and beneficial use has superior rights to later users. 
· Issues where A starts project first, but B finishes their project first. 
· Ground rights – English v. American rule
· English – all those with a well leading to a ground water supply could withdraw freely – person who can capture it owns it
· American – same as English, but makes waste unlawful. 
PROBLEM Created by First in Time, First in Right – Tragedy of the Commons
· Where two or more share a common resource (i.e., a finite thing) each involved will attempt to maximize value to themself by using the resource first – leads to negative externality
· Externality – user’s use of a resource without considering the full effect on all others produces external effects on the other
· Leads to misallocation and misuse of resources

· Solution – government intervention to limit the use by each party or private property rights 
· Property rights – internalizes externalities, makes the negative externality the problem of the owner to deal with when it arises or avoid
· Limits transaction cost by decreasing the number of users (i.e., avoids having to consider others)
· Avoids having free riders

· Government intervention – to create an efficient market, government should step in and regulate to allow for private owners to internalize externalities – i.e., give property rights
Acquisition by Find
Key concepts

· First Finder Against the World - The finder has title that is good against the whole world but the first finder or true owner
· Jus Tertii Defense (usually rejected by the courts) – initial finder has no claim against a successive finder because the initial finder cannot prove ownership
· So “finders keepers, losers weepers” is not the law
· Bailment – rightful possession of goods by a person who is not the owner, requires the bailee to both intend to possess and actually possess the chattel
· Voluntary bailment – bailor intending to transfer possession to a person who is not the owner
· Involuntary bailment – bailor not intending to transfer possession to a person who is not the owner, but bailee still ends up with the property
· Standard of Care for Bailment
· Bailor is sole beneficiary (e.g., gratuitous benefit, looking after something for a friend) - Bailee is liable for property if it is damages through their gross negligence
· Bailor and bailee both benefit (e.g., bailee for hire) – bailee is liable only if the property is damaged through his or her ordinary negligence
· In some circumstances (Cal. law), a finder is viewed as a bailee for hire and can demand payment for storage
· Bailee is sole beneficiary (e.g., bailee borrows property without paying for it) – bailee is liable for damage caused by slight negligence
· Rights of the True Owner – if a finder sells a thing to subsequent possessor, then the thing’s true owner later comes to subsequent possessor and says “hey, that’s mine!” What happens?
· The subsequent possessor’s payment to finder bars any action by the true owner against the subsequent possessor.
· The true owner, however, may compel payment from the finder as compensation for the thing – i.e., finder would have thing under an involuntary bailment. 
· Does the answer change where finder is a thief?
· Yes – a thief cannot convey good title to anyone. 
· What if the true owner finds the thief with the item?

· The true owner is allowed to trespass onto the land of the thief and take back their thing so long as it is done in a manner which does not incite violence (a/k/a breach the peace) – a judge decided standard
· Possession is 9/10th of the Law – possession is a good indicator of ownership
· For most goods, there is no registry of title to know who really owns it other than that they have it
· Causes of action for return of property
· Three options:
· Conversion (a/k/a trover) – you took something I had a right to and instead of giving back property, give me money damages. 
· To bring an action for conversion, P must first demonstrate they had a right to property. 
· Replevin – you took something I had a right to and I want it back
· Trespass to chattel – you did something that interfered or damaged something of mine 
· How to measure damages 
· If property can be found or is reasonably certain – FMV
· If property cannot be found - “jewel of the finest water”
· Disincentivizes theft, also administratively easier for courts as opposed to determining value of an item they do not have
· Locus in quo – “the place in which”
· In the context of finders, the place in which something is found. 
· Mixed with ratione soli – owner of the locus in quo prevails
· Four Types of Found Property
· Mislaid – owner intentionally placed it in some location then forgot to retrieve it
· Owner of the locus in quo keeps it – the true owner will retrace their steps and might again want it
· Lost – owner inadvertently loses possession of it and may or may not be aware of the loss at the time it happens
· Finder keeps it – true owner is unable to retrace their steps as the chattel is lost and they do not know its whereabouts
· This also encourages honest among finders to report property
· Abandoned – owner intentionally relinquishes all legal rights to it with no intent to confer on another
· Law of first finder applies
· However, generally assumed that people do not give up rights to valuable property so intent to abandon must be demonstrated – e.g., putting an object in the trash 
· Treasure trove – gold, silver, bullion, or money that has been concealed in a private place and found by someone later
· England
· Old law – item went to the king
· Current law – items are auctioned to a museum and profits are divided between finder and the owner of the place in which it was found
· America
· Property is determined as lost of mislaid – American courts usually give it to the owner of the land on which it was found
· Policy Considerations for Finders
· Want rightful owner to regain possession
· Want to reward honesty in the finder (see Hannah v. Peel)
· Want to reward reasonable expectation of parties
Acquisition by Find – Key cases
Armory v. Delamire
· P, a chimney sweeper’s boy, finds a piece of jewelry in a chimney and takes it to D’s shop. P hands it to D’s apprentice who takes the stone out of the jewelry to weigh it. D’s apprentice does weigh it and determines its value, but P decides not to sell and asks for the jewelry back. The apprentice gives him the setting without stone. P brings cause of action for conversion.
· HOLDING – P has a cause of action against D for the value of the stone. As the finder, he has claim to the property. 

· Demonstrates First Finder Against the World
Hannah v. Peel

· D has the rights to a property with a house on it but has never lived there. Shortly after he received the rights it was requisitioned for quartering soldiers. For the second requisitioning, the property was used as an infirmary and D was paid a fee of 250 per year. During the second requisitioning, P found a broach in a crevice on top of a window covered in dirt or plaster. 
· After his wife told him it was of value, he reported it to his CO and handed the property over to the police. Two years later the police turned the property back over to D, the homeowner. D offered P a reward for the find, but he declined.
· D then sold it for 66 and a month later the people who purchased it sold it for 88. Shortly after, P sent D a letter demanded the broach back. 
· P brings cause of action for conversion. 

· COURT REASONING

· Bridges v. Hawkesworth – rule of finders applies where bank notes were found on the floor of a shop. 
· Court there reasoned that if the true owner had taken the notes, the shop owner would have no cause of action so they shouldn’t have ownership of the found notes. 
· South Staffordshire Water Co. v. Sherman – owner of property keeps a find where the finder was hired by owner to dig up, clean out or otherwise work on the property. 
· Elwes v. Briggs Gas Co. – owner possesses everything attached or under his land where D had a 99 year lease on P’s land and found an old wooden ship while digging on it. 
· HOLDING – because Peel never took possession of the property and otherwise did not know about the broach, this case is more like Bridges v. Hawkesworth. The finder of the chattel has a right to it. 
· Note Hannah was an injured soldier who honestly reported his find and Peel was a wealth property owner.

· RULE – the finder of property not attached to or under land has priority over the owner of property on which it was found if . . .
· The finder was lawfully residing on the premises (this could or could not be included depending on how narrow you wanted to make the holding)
· The finder is not an agent of the owner (to differentiate between Elwes v. Briggs Gas Co.)

· The owner never occupied the premises
Acquisition by Adverse Possession

· Generally, a property owner has the right to exclude someone from land – their cause of action is for ejectment
· An owner’s time to sue, however, is limited by the SoL

· Supports the following policies

· Locke theory of labor – the person who will use property in a productive fashion is the one who should own it, if the true owner is absent someone else should have it

· Administrative – resolution of boundary disputes

· Can be useful where the title conveyed describes land imprecisely – after the stated period, adverse possession quiets title. 
Mechanics
· If someone who is not the owner of property satisfies the five elements and the SoL tolls, that person can go to court and attempt to “quiet title” to the property
· This is not a transfer of ownership. 
· The original owner is barred from asserting their claim for ejectment – court will decree the claimant as having title to the land.

Adverse Possession – Elements

· (1) Actual entry

· (2) Exclusive possession

· (3) Open & notorious

· (4) Hostile & adverse

· (5) Continuous and uninterrupted

· **Some jurisdictions require adverse claimant to have paid all property taxes (e.g., California)

**

· (1) Actual Entry
· The trespass must have occurred – triggers the SoL running
· The entered property determines what the adverse possessor can claim (i.e., they are not entitled to the whole parcel, just the piece they have entered)
· However, see color of title claims
· The land must be used in the way in which it is typically used (e.g., farmland is farmed)
· (2) Exclusive possession
· Not sharing land with the owner or the public 
· However, people can enter from time to time (e.g., a mountainous property may have a hiking trail that runs through it; farmland with a stream on it may see other trespassers going fishing)
· (3) Open & notorious

· The trespasser must be trespassing in a way that would put a reasonably attentive owner on notice (consider this a constructive notice test)
· (4) Hostile & Adverse

· Interloper cannot be there under permission of owner – this creates a license

· Three approaches 
· Objective approach – would a reasonable person (i.e., judging the behavior of the owner) think that based on the claimant’s actions they were claiming the land?
· Good faith approach – claimant claimed the land and used it because they thought they owned it. 
· Aggressive trespasser standard – claimant knows that they do not own the land, but they are claiming it anyway.
· EXAM TIP! Discuss all three – tell Prof. Hull which you see as best given the facts
· (5) Continuous & uninterrupted

· Look to typically use of the property, claimant can come and go in the ordinary course of use
Hostile and Adverse Element – Aggressive trespasser standard
· Fulkerson v. Van Buren – where church was using land and had landscaped the area and generally improved it, aggressive trespasser standard was not met when they did not know who the true owner was the full period required by SoL (only knew who true owner was for part of the period).
· Court relied on testimony of church reverend stating they did not understand who true owner was until a specific time. 

· Dissent – hostile intent under the aggressive trespasser standard is not dependent on knowledge of the true owner, so long as the claimant knows they are not the true owner and goes on using the property anyway the standard is satisfied. 
Continuous and Uninterrupted Element

· Tacking – where B buys a property from A, and B thinks they are getting lot 1 based on what A was occupying, but in fact they are buying lot 2 based on the deed – B can “tack” the period they occupied lot 1 onto the period A occupied lot 1 to satisfy the time require for continuous possession.
· Only works where parties are in privity – prevention of squatters continually occupying a space with no chain of events between them. 

· Privity exists where the parties have delt with one another and there has been a voluntary transfer of land between them.

· How to tell if someone has possessed a property continuously - “Ordinary marks the conduct of owners in general in holding, managing, and caring for property of like nature and condition.”

· So long as the party is using it in a manner typical of use with regard to similar properties they are continuously possessing it

· e.g., vacation properties being used as vacation properties

· Howard v. Kunto – on three adjacent parcels of land situated next to a water body in Washington where land owned by Kunto, Moyer, and Howard. Kunto purchased their parcel from Miller. 

· The deeds to the three parcels showed that Kunto’s house was actually on Moyer’s land and that Moyer’s house was actually on Howard’s land. Kunto’s real lot sat vacant on the far left. 
· Howard noticed this when it tried to convey a half interest in its land to the Yearly’s and had a survey done.
· To resolve between themselves, Howard conveyed the land on which Moyer’s house stood to Moyer. Moyer then conveyed the land on which Kunto’s house stood to Howard. 

· Howard brings action against Kunto for ejectment – claims they do not satisfy the statutory period for adverse possession and that since they only use the property in the summer, they have not continuously possessed it. 

· HOLDING

· Summer occupancy – since the surrounding properties and similar ones in the area were only used in the summer, Kunto could continuously possess the land while only occupying it in the summer. 
· Tacking - since Kunto had purchased the land from Miller, Kunto could add his possession period onto Miller’s to establish how long the property had been continuously possessed because of the parties’ privity. 

· PROBLEM – Kunto had privity with Miller related to the unoccupied lot, not the property on which the house stood . . . court resolves this by pointing to the long standing belief of the parties involved related to who owned what. 
Color of Title / Constructive Adverse Possession
· Adverse possession claim where claimant has an invalid deed or one that was improperly executed

· Some states have different SoL periods for color of title claims

· Actual entry does not limit the portion of land claimed – claimant with invalid deed can claim the whole property they otherwise thought they had

· Actual possession of part of the land described by the defective document is constructive possession of all that the document describes

· However, see that to constructive possess the whole, the possessing party would necessarily need to possess at least a piece of the land they are attempting to constructively possess – e.g., case of contiguous lots
· Question for thought – two contiguous lots, 1 and 2, are owned by X and Y, respectively. Both lots are conveyed by invalid deed from Z to A. A enters lot 1 and occupies it in the usual manner for the period required by the SoL. Subsequently, A sues X and Y to quiet title to lots 1 and 2. What result?
· Answer – A has not entered lot 2; therefore, cannot satisfy the element of open and notorious on lot 2. As such, A can likely have title in lot 1 vested, but because they have not satisfied the standards for lot 2, it will stay with Y, i.e., there has been no action that would tip off a reasonable owner to someone adversely possessing lot 2.
· Battling constructive possession – superior title holder actually possessing some and constructively possessing the rest beats a color of title possessor who is actually possessing some and constructively attempting to possess the rest.
· e.g., O owns a 100-acre farm. O occupies 5 acres on the front of the farm and constructively possess the rest. Z conveys to A an invalid deed to all 100 acres. A subsequently moves onto the back 40 acres and maintains and improves it for the statutory period. A eventually brings a claim to quiet title against O. 
· A can adversely possess the 40 acres they have entered; however, their constructive possession claim of the other 60 cannot compete against O’s constructive possession claim over the same portion because O has superior title. 

Adverse Possession of Chattel

· True owners claim is for conversion / replevin / trespass to chattel (where it was destroyed or damaged)
· Normal adverse possession elements do not apply, because the property is chattel, it is more about when the SoL starts for the conversion
SoL – Rules for Determining when Period Starts for Chattel
· Why there are different rules – it is hard for the true owner to know who has adversely possessed their chattel (because it is chattel) so there needs to be a different standard to limit the rights of “disinterested owners.”
	Rule
	Description
	Who it favors

	Conversion rule
	SoL begins when the property is converted
· Could potentially be extended if there is fraudulent concealment
	Favors adverse possessor – timeline starts as soon as property is converted, regardless of it owner knows who took it.

	Discovery rule
	Cause of action accrues, triggering SoL, when the owner “discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of a cause of action”
· For “should have” consider where another party has found the item
	Favors owner – allows owner to gather facts to appropriate get the property back before SoL starts

	Demand rule
	SoL begins when true owner makes a demand for the return of the property and the demand is refused
	Very favorable to owners – comes form N.Y. where there is a lot of art cases. 


· EXAM TIP! – if one is not mentioned, discuss all three
· In deciding which rule would be best, consider the nature of the property, how easily concealable it is, and what the true owner would really want.
· e.g., O’Keeffe v. Snyder – O’Keeffe as artist may want the demand rule (so she has her best chance of getting art back); alternatively, may want conversion rule (so the possessor several years after the theft has valid claim which would bolster the market for sale of art. 
Void v. Voidable Title – UCC 2-403
· UCC § 2-403(1)
· A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of limited interest acquires rights only to the extent of the interest purchased. A person with voidable title has power to transfer good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though

· (a) the transferor was deceived as to the identity of the purchaser, or

· (b) the delivery was in exchange for a check which is later dishonored, or
· (c) it was agreed that the transaction was to be a “cash sale”, or

· (d) the delivery was procured through fraud punishable as larcenous under the criminal law

· Void Title - Nemo dat rule – you cannot give what you cannot have

· If the true owner did not transfer title, then there is no title transfer to the possessor. The possessor cannot then transfer good title as they do not have it to give. 
· Title that is void in the hands of the possessor is also void in the hands of a subsequent possessor

· Voidable Title

· If the true owner intends to transfer the good, even though transfer of possession was procured through fraud or misrepresentation, the delivery by the true owner is voluntary. This creates a “voidable title”
· Title is defective, but if transferred to a good faith purchaser for value it becomes good title. 
· (a) – (d) above describe how voidable title might come up. 

· e.g., Jimmy sells a painting he owns to Johnny for $100k, Johnny pays by check. Before Jimmy can cash Johnny’s check, Johnny sells the painting to James. Jimmy finally cashes Johnny’s check, it bounces. 
· James still had valid title in the painting. 

· Had Jimmy confronted Johnny prior to Johnny’s sale of the painting, he could have taken the painting back as Johnny had voidable title. 
· Involvement of a Merchant
· UCC § 2-403(2) – Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business. 
· The goods must be the kind that the merchant sells
· The buyer must be someone who transacted with the merchant in the typically way a merchant transacts with other buyers

· e.g., Uncut gems – Kevin G. leaves his watch with Sandler, a jewelry store owner, for cleaning. After Sandler cleans it, he sells it to Sean Combs.
· Since the watch is an item that Sandler typically sells and Sean Combs is a customer of the jewelry store, Combs how has title to the watch. 
· Reasoning behind the rule is that the original transferor is the one who has the best power to prevent the situation with an unscrupulous merchant – transferor expected to do their due diligence on merchants they interact with.   
Adverse Possession – Other topics

· Ad coelum doctrine – “cujus est solum, ejus est usqye ad coelum et ad infernos; to whomever the soil belongs, he owns also to the sky and to the depths”
· Adverse possession of a cave – difficult!
· Open and notorious requirement – if the land is underground, how will the above ground owner realize you are openly possession their portion of the cave?

· How should ownership of a cave be resolved?

· Goal of defining property rights to caves is that once the property rights are defined, the owners can negotiate over use of them and reach a market solution.

· Disabilities
· SoL is extended where the true owner is under a legal disability that prevents them from suing for trespass.
· Disabilities arising before entry – the period will not begin to run until the disability is removed. 
· Disabilities arising after entry – do not interrupt the period. 
· Disability statute example
[image: image1.png]An action to recover the title to or possession of real
property shall be brought within twenty-one years
after the cause thereof accrued, but if a person
entitled to bring such action, at the time the cause
thereof accrues, is within the age of minority, of
unsound mind, or imprisoned, such person, after the
expiration of twenty-one years from the time the
cause of action accrues, may bring such action
within ten years after such disability is removed.




· Example question – O, the owner is insane in 1984. A enters adversely on May 1, 1984. O dies intestate in 2007. When will A get the property?
· (a) O’s heir, H, is under no disability in 2007 – O’s date of death in 2017, disability is removed in 2007 + 10.
· (b) O’s heir, H, is six years old in 2007 – same answer as above. We only look to the disability of the “person entitled to bring such action at the time thereof the cause of action accrues” – means only O’s disability is relevant. 
· Example question – O has no disability in 1984. O dies intestate in 2002. O’s heir, H, is two years old in 2002.
· Technically, A could take the property on May 1, 2005, 21 years from when they started to possess it. Look to a disability arising at the time the cause of action accrues. 
· Adverse possession against the government

· CL rule – adverse possession does not run against the government – local, state or federal
· Some states have changed the rules, three iterations: (i) same as private land; (ii) period of possession runs for much longer than it does for private land; (iii) only permitted on govt. land held in propriety as opposed to public use. 
Boundary Disputes

· Boundary disputes can be resolved through adverse possession claims, i.e., a way to determine where property stops and starts
Mistake related to a boundary disputes
· Three doctrines for hostile and adverse element related to mistake:

· Maine Doctrine – to prove adversity, adverse possessor must have “an intention to claim title to all land within a certain boundary, regardless of whether it shall be found to be the correct one or not

· Iowa Doctrine – good faith belief that you own the property you are claiming (very similar to Maine doctrine, see belief of ownership v. claim)
· Connecticut Doctrine – does it objectively appear that claimant intends to claim the property?

· Reasons why Maine or Iowa Doctrines are inferior to Connecticut Doctrine
· Intent (judged in both Maine and Iowa) is subjective. A court will have a difficult time analyzing subjective intent.

· Generally, we like policies that promote honesty – Maine or Iowa Doctrine could lead to perjury about intent. 

· Hollander v. World Mission Church – P and D own property next to one another. At the edge of D’s property there are woods, then a patch of grass. P’s land technically runs up to the edge of the grass. P assumes her property extends to the woods and maintains the space and uses it. D files a claim to eject P form land – P responds by claiming title by adverse possession.

· D asserts that P cannot adversely possess the land because they did not enter in a hostile manner, i.e., they did so by mistake. 

· HOLDING – in a case of a boundary dispute, mistake negates need for hostility so long as adverse possessing (also the mistaken) party works and uses land. Use of the land shows intent to make it their own, i.e., objective standard.

Mistaken improvers

· Intentional encroachment – courts generally require removal of the structure by the “improver” no matter how costly

· Innocent encroachment – no remedy, just let it slide

· Unintentional encroachment

· Amkco Ltd., Co. v. Wellborn – unintentional encroachment took 10% of P’s land. 

· Relief based on a two part test – (i) P must prove it would suffer irreparable harm from the encroachment; (ii) relief is based on balancing test between harm to P from encroachment existing and harm to D from encroachment being removed. 

· Where the encroaching party is found to have the greater harm, they can either acquire title or an easement and pay damages accordingly. 

· Rest. 3d of Restitution - A person who improves the real or personal property of another, acting by mistake, has a claim in restitution as necessary to prevent unjust enrichment. A remedy for mistaken improvement that subjects the owner to a forced exchange will be qualified or limited to avoid undue prejudice to the owner.
Alternatives to Adverse Possession

· Three alternatives to resolve boundary disputes other than adverse possession:
· Agreed boundaries – if there is uncertainty between neighbors, an agreement (could be written or oral) to settle the matter is enforceable if the neighbors subsequently accept the line for a long period of time

· Some states require possession up to the property line

· Acquiescence – long acquiescence (through potentially for a period shorter than the SoL for adverse possession) is evidence of an agreement between the parties fixing the boundary line
· “Silent acceptance” – basically the parties just do not object. 
· e.g., a fence that is place just off the property line redefines the property line eventually
· Estoppel – where one neighbor makes representations about the location of a common boundary, and the other changes her position in reliance on the representation or conduct – the first is then estopped from denying the validity of their statement or acts
· Estoppel also applies where one neighbor is silent regarding open and notorious possession by another
· e.g., Owner of lot A misleads owner of lot B about the property boundary and then the owner of lot B, in reliance on the misrepresentation, builds a wall along the line
Acquisition by Gift

Acquisition by Gift – Elements
Three requirements for a gift:

· Intent – donor must intend to make a present transfer of an existing interest in the property
· Delivery – donor must transfer possession to the donee with manifested intent – i.e., hand over the property with intent to divest themselves of it
· Acceptance – courts presume acceptance, unless expressly refused

Proving a gift:

· Intent is shown through oral evidence, or writings from donor (when it can be verified they are from the donor)

· Delivery is shown through objective acts

Gift causa mortis – gift of personal property in anticipation of the donor’s imminently approaching death
· Requirements – intent, delivery, acceptance, donor’s expectation of imminent death
· A gift causa mortis can be revoked by the donor at any point up until the donor dies, or later if the donor does not die from the imminent peril
Breakout on Delivery

· Delivery makes vivid and concrete to the donor the significance of the act performed – “wrench of delivery”
· Serves as evidence of the gift – i.e., donee has possession (which is 9/10th of the law); also others saw gift occurring
· Three types of delivery

· Manual delivery – actually handing the thing
· Constructive delivery – handing over a key or some object that will give access to the subject matter gift
· Symbolic delivery – handing over something symbolic of the property given

· In past, could have been dirt from given land

· Today, usually a written instrument

· Which type should you choose?
· If it can be handed over, use manual delivery. 

· Constructive delivery is adequate where:
· (i) the evidence of donative intent is concrete and undisputed

· (ii) there is every indication the donor intended to make a present transfer of there subject matter gift

· (iii) the steps taken by the donor to effect such a transfer must have been deemed by the donor as sufficient to pass the donor’s interest to the donee. 
· Symbolic delivery – some states have codified it as always an option.

Acquisition by Gift – Key ideas and examples

· Completeness – once a gift is complete, it is complete. The donor cannot then take it back

· Gratuitous promise – a promise to give someone a ring later is not enforceable – why? Lack of consideration. 

· e.g., “when I die, I promise to leave you X”

· Engagement rings / contract for marriage
· Traditional rule – donor can recover the gift in contemplation of marriage if the marriage does not happen and the donor is not at fault. 
· No fault rule – donor can recover the gift if the marriage does not happen, period.
· Cal. Civ. Code 1590 – “in the event the donee refuses to enter into the marriage as contemplated or that it is given up by mutual consent, the donor may recover such gift or such part of its value as may, under all circumstances of the case be found by a court or jury to be just.
· Uncashed checks – O writes B a check. Before B can cash the check, O dies. What result?

· Cases demonstrate a difference between formalism v. realism. 
· Formalism – a check is not the same as giving someone money, so donee is not entitled to the money
· Realism – gift causa mortis, he was on his way out and had not chance to get real money. The check shows donor’s intent. 
· Example 1 – O owns a pearl ring. While visiting her daughter A, O leaves the ring in the bathroom sink. The following week at a dinner with friends, A surprises O by producing the ring. O takes the ring, looks at it, then gives it back to A, saying, “I want you to have it. It’s yours.” A tries the ring on, but it is too large for A’s finger. O then says, “Let me wear it until you can get it cut down to fit you.” O leaves the dinner wearing the ring, is struck by a car, and is killed. A sues O’s executor for the ring. What result?
· ANSWER – O has completed the gift to A, all elements are met. By A giving it back to O, A has created a bailment. 
· O is in possession of her ring at the time of her death, however. As such, O’s estate may have a valid challenge over the transfer. 

· Example 2 - Robert Hocks rented a safe deposit box jointly with his sister Joan. He planned to give her everything he put in the box. At a restaurant, Robert handed Joan four $5,000 bearer bonds, saying, “I want to give these to you.” Joan put the bonds in the safe deposit box. Subsequently, Robert clipped the coupons and collected the interest on the bonds.
During the next several years, Robert added 22 more bonds to the box, as well as a diamond ring. Only Robert, not Joan, went into the box, though Joan had a right to do so. To avoid “a lot of hassle” from Robert’s wife, Joan suggested to Robert that he should leave a note in the box indicating her interest. Robert placed a handwritten note in the box: “Upon my death, the contents of this safety deposit box #7069 will belong to and are to be removed only by my sister Joan Jeremiah.” Upon Robert’s death, is Joan entitled to the contents of the box? 
· ANSWER – no. Just because Robert was putting something in the box they both had access to, it did not mean he was delivering it to his sister. 
· The note concerning post Robert’s death does not help. By putting this in the box, Robert is effectively creating a will, but a non-complaint / non-enforceable one. (However, the letter could have helped if Robert has simply put, I gave all contents of this box to Joan as of X date – signifies intent.)
Module 2 – Estates
Terminology Accordion

Two basic interests in land
· Present estates – person with right to possess now
· Freehold estates (i.e., what we think of today as ownership)
· Fee simple

· Fee tail

· Life estate
· Nonfreehold estates – a/k/a leasehold (i.e., what we think of today as leases)
· Future interests – a currently existing right to possess an estate later
· Interests initially retained by the transferor
· Reversion

· Possibility of reverter

· Right of entry (a/k/a power of termination)

· Interests created in a transferee

· Vested remainder

· Indefeasible vested

· Subject to [open / partial] divestment

· Contingent remainder 
· Executory interest

· Shifting executory interests

· Springing executory interests

· Concurrent Possession – two or more people with rights to possession at the same time

**

· Defeasible estates – possessory right can be lost upon occurrence or non-occurrence of defined event
· Fee simple determinable (FSD)
· Possibility of reverter

· Fee simple subject to conditions subsequent (FSCS)
· Right to enter

· Fee simple subject to executory limitation (FSSEL)
· Executory interest

**

· A future interest is always attached to one of the freehold estates – termed as [future interest] “attached to” / “in” [freehold estate type / defeasible estate]
Inheritance Explained
· A living person has no heirs – heirs: persons who survive the decedent

· If a conveyance states “to A’s heirs” and A is alive, the transferees of the conveyance are unascertained
· How to determine where alienable property passes 
· Person dies intestate

· Property passes to heirs

· Person dies testate

· Property passes to the beneficiaries designated in the will
· Hierarchy of heirs (generalized version of modern intestacy statutes)
· (1) Spouse – in all states, spouse is designated as an intestate successor
· (1) Children – spouse and children typically have first claim
· Spouse and children divide estate – e.g., one spouse and two children = everyone gets 1/3

· (2) Issue – synonymous for descendent
· After (1), surviving issue takes the rest of the estate to the exclusion of other relatives

· Includes grandchildren – e.g., if the child of a decedent predeceases the decedent and has children, the children take the place of the child of the decedent

· i.e., grandchildren split a fractional share with spouse
· (3) Ancestor – parents (or older) take as heirs if the decedent leaves no issue

· (4) Collaterals – persons related by blood who are neither issues nor ancestors (e.g., brothers, sisters, nephews, nieces, uncles, aunts, and cousins)

· Where a decedent leaves no spouse, issue, or ancestors, the brothers / sisters have first claim

· Post brothers and sisters, the rules are complicated

· (5) Escheat – where a person dies intestate without heirs, the property returns to the state
Freehold Estates – Defined and explained
Fee Simple
	
	

	Creation language
	O grants “to A and to A’s heirs” (however, today all that is required is “to A”)

	· Words of purchase
	· “to A”

	· Words of limitation
	· “and to A’s heirs”

	Potential duration
	Infinite

	Transferability?
	Inheritable and alienable


· Law generally prefers fee simple. Why?

· Fee simple can be occupied, freely transferred both while grantee is alive (i.e., inter vivos transfer) or after grantee has died (i.e., by will, devised, or intestacy)
· Fee simple can be subject to defeasance (i.e., defeasible fee)

· QUESTION – O conveys Purpleacre “to A and her heirs.” A’s only child, B, is in debt. Can B’s creditors attack Purpleacre? If A decides to sell Purpleacre and spend all the money, can B stop them?
· B’s creditors cannot attack Purpleacre. Why? B has no present interest in Purpleacre, they have a expectancy interest (i.e., expecting to get property in the future)
· B cannot stop A from selling Purpleacre. B has a mere expectancy interest which confers no present ability to control property. 
Fee Tail

**Resulted from desire to prevent descendants from transferring land**

	
	

	Creation language
	O grants “to A and the heirs of A’s body”

· B/c of U.S. preference for fee simple, make sure this language is precise

	Potential duration
	To the end of A’s bloodline

	Transferability?
	N/A – property passes to A’s lineal descendants
· However, A or descendants can transfer their interest while they have it


· Allows A to occupy and use, but not waste.
· A can transfer possessory interest during their life, but once A dies that interest is over and it then succeeds to A’s descendants. 
· What happens if A dies and has no descendants (i.e., their bloodline runs out)?
· (1) The fee tail ends and returns to the grantor or the grantor’s heirs by way of reversion
· (2) The fee tail ends and goes to some other person as stipulated by the grantor at the time the estate was conveyed – i.e., other person has a remainder
· e.g., “to A and the heirs of A’s body, and if A dies without issue, to B and her heirs”
· A has a fee tail; B has a remainder in fee simple

· Fee tail has largely been abolished in the U.S. b/c it restrains alienability of land.

· EXAM TIP! - given U.S. preference for fee simple, the following is the relevant question for class. 

· Two options for how U.S. deals with fee tails – e.g., O grants “to A and the heirs of A’s body, then to B” (where “then to B” are the instructions left by O – B has a fee simple)
· Option 1 – state says A has a fee simple and B is SOL (A’s heirs are also kind of SOL as A can sell the property if they want)
· Option 1.1 (discussed in class) – state says A has a life estate, then A’s issue has a fee simple
· Option 2 – state says A has a fee simple, but honors the gift to B if A does not transfer the land and dies without issue
· However, if A leaves issue, B’s expectancy interest fails and B is SOL
· Today, only Delaware, Maine, Massachusetts and Rhode Island recognize the fee tail

· These states recognize that the fee tail can be converted to fee simple by deed

Life Estate
	
	

	Creation language
	O grants “to A for life” OR “to B for the life of C” (life estate autre vie, life estate per the life of another)

	Potential duration
	The life of the grantee

	Transferability?
	N/A
· However, see that A could transfer estate for duration of their own life, but interest ends on their death


· Allows A to occupy and use for their life, but not waste
· Every life estate has either a reversion (i.e., property returns to the transferor or transferor’s heirs) or a remainder (i.e., property goes to a transferee on the natural end of the life estate)
· Could have both
Lawsuits Related to Life Estates
Common issues 
· (1) Language used to create life estate in will is unclear / not precise (especially with holographic will - i.e., a hand-written document)
· For wills – courts attempt to uphold the intent of the testator
· Intent is ascertained from the entire instrument in light of the surrounding facts and circumstances

· See also, section below related to restraint on alienation

· White v. Brown – Lide, the property owner, dies leaving a holographic will that says: “I wish Evelyn White to have my home to live in and not be sold.” 
· ISSUE – what type of estate was created?

· HOLDING – despite language that sounds like a life estate, b/c restriction on alienability goes against law’s preference for alienability this is a fee simple. 
· Note facts and circumstances in this case made it difficult for Evelyn White to actually live in the home (badly in need of repairs). Evelyn White also needed the money to live and defendants (Lide’s 12 niece and nephews) were not close to Lide during her lifetime. 
· (2) The person with present interest in life estate wishes to sell property b/c they need money and future interest holders do not wish to sell

· Court of equity has the power to order the land sold with proceeds put in a judicially created trust that is split among all parties with an interest. 
· To exercise this option, there has to be a “necessity” to sell the land
· To determine if there is a necessity, the court must consider what is best for all parties involved
· Baker v. Weedon – J.H. Weedon dies leaving his farm to his second wife in a life estate with remainder to pass to his grandchildren. The land is close to a newly created exit on an interstate and is allegedly skyrocketing in value during the ongoing case. Aging second wife badly needs to sell land in order to have money to live off, too old to work the farm. 
· ISSUE – can a life estate holder sue to have the property sold with proceeds going to a judicially created trust?

· HOLDING – while life estate holder needs it, because the land is increasing in value so drastically there has to be a balancing of interests between the life estate holder and the remaindermen. 
· RULE – it is possible to sell land subject to a life estate with remainder interest in some instances. Court could (i) order full sale with proceeds to go into trust; (ii) sell some now with final decision to be made later; (iii) prevent sale. 
· In these instances, a court will often say “figure it out among yourselves.” 

· (3) Waste. Doctrine of waste:  the present interest holder should not be able to use property in a manger that unreasonably interferes with expectation interest holders. 
· Can result in injunctions related to use of land by present interest holder. 
Restraint on Alienation
· U.S. has a strong preference for alienability of land (i.e., ability of transferee to further transfer land at their own choice)

· Generally: 

· Absolute restraint – renders the provision in the will null and void

· e.g., indefinite restraint

· Partial restraint – may be enforceable depending on the nature and duration of the restraint if reasonable purpose is given

· e.g., for the conveyor’s lifetime, or for use in a specific activity

Defeasible Estates

Terminology for termination of estates:
· Absolute – estate cannot be divested, nor does it end on the occurrence of a future event
· Defeasible – the estate terminates, prior to its natural end point, upon the occurrence OR non-occurrence of some specified future event
Overview
· Defeasible fees are blunt instruments for people to control the use of land
· Commonly used to: 
· Control a charitable donation (e.g., Charity gets X so long as they use it for . . .)
· Control other members of the family (e.g., Bill gets X so long as he refrains from consuming alcoholic beverages . . .)
· Each type of defeasible fee has a future interest – the hammer that comes down and terminates the estate
Types of defeasible fees

· Fee simple determinable (FSD)

· Fee simple subject to conditions subsequent (FSCS)

· Fee simple subject to executory limitation (FSSEL)

Fee Simple Determinable - FSD
	
	

	Definition
	A fee simple that automatically ends when a stated even happens
· O conveys Purpleacre to Dog Rescue, LLC so long as they continue to use the premises as a free dog park
· The fee simple will continue forever so long as it is used as a free park

· If Dog Rescue, LLC ceases to use the land as a free park, the fee simple automatically comes to an end (i.e., old school wording – the estate would “determine”) and would revert to O, the grantor

	Key to creation
	Duration language – wording connotes that transfer conveys a fee simple only until an event happens
· “so long as”

· “during”

· “while”

	The future interest 
	Possibility of reverter
· Occurs automatically

· Can be expressed in the conveyance; however, if not a possibility of reverter is assumed for a FSD


· PRECISE WORDING IS KEY - the language “to the Hartford school for school purposes” just creates a fee simple. 
· The lack of duration language prevents this from being a FSD

Fee Simple Subject to Conditions Subsequent - FSCS
	
	

	Definition
	A fee simple that does not automatically terminate but may be cut short (i.e., divested) on a condition specified by the transferor at the conveyance
· O conveys Purpleacre to Dog Rescue, LLC, but if the premises are not used as a free park, the grantor has the right to re-enter and retake the premises
· Once the stated condition happens O (or O’s heirs) may re-enter and retake the premises

· If there is no re-entry, then grantee can continue use as it pleases, but after the condition has been met, grantor retains right of re-entry

	Key to creation
	Language that conveys a fee simple + language providing the fee simple may be divested by the transferor is a specific even happens
· “but if”

· “provided, however, that when the premises”

· “on condition that if the premises”

· Look for wording that indicates the estate may be cut short at the transferor’s election

	The future interest 
	Right of re-entry (a/k/a right of entry)
· The right is retained by the transferor or the transferor’s heirs

· If re-entry does not occur, then the estate continues

· The right of re-entry can be expressed in the conveyance; however, if it is not it is assumed

· But to avoid issues it should be expressed 


Fee Simple Subject to Executory Limitation - FSSEL

	
	

	Definition
	A FSCS + in the same instrument, a future interest in a third party is created – the future interest in a third party is an executory interest
· O conveys Purpleacre to Dog Rescue, LLC on the condition that the premises are used as a free park, otherwise to Mac
· Dog Rescue, LLC has a FSSEL

· Mac has an executory interest

	Key to creation
	Use of the same language as for FSCS but include language that specified the future interest. 
· HOWEVER, note that where an executory interest follows a FSD, the estate is just called a FSD

· Be careful with phrasing “so long as” or “while” – indicative of a FSD 
· To Dog Rescue so long as it is used as a free park, then to Mac – This is an FSD followed by an EI

	The future interest 
	Executory interest
· Occurs automatically - Once / if the stated condition happens the property transfers to Mac

· Re-entry is unnecessary


Defeasible Fee – Additional Information
· Disputes often arise because of lack of precise language – courts look for intent of the transferor.
· Transferability

· At CL - a possibility of reverter and a right of entry were not transferable inter vivos. They were, however, inheritable. 
· Today - a possibility of reverter and a right of entry are transferable. 
· Nemo dat rule – you cannot give what you cannot have
· When considering a dispute over a FSCS v. FSD, it often arises where the person who has received a (potentially valid) transfer has trouble with title. 
· For resolution, remember nemo dat related to the person they received their interest from
· Deciding between FSCS v. FSD
· Policies in favor of FSCS

· Locke theory of labor – FSCS makes the person with the future interest consider if they are going to use it – i.e., they may decide not to re-enter. FSD terminates automatically on condition occurring. 
· Law abhors a forfeiture – a FSD leads to a forfeiture, so there might be a preference for FSCS
· Use of the word “only” – e.g., this land is to be used for a free park purposes “only;” otherwise to Grantors herein
· See Mahrenholz below, use of only triggers limiting language as opposed to conditional so likely FSD as opposed to FSCS
Defeasible Fee – Case illustration
EXAM TIP! For confusing fact pattern (pretty much all of them for estates) create a timeline of events. 
Mahrenholz v. County Board of School Trustees (Illinois case – Illinois follows CL related to transferability)
· March, 1941 – Huttons execute a deed to Trustee of School Dist. No. 1 to convey 1.5 acres of their 40 acre farm – “this land to be used for school purposes only; otherwise revert to grantors herein.”
· July, 1941 – Huttons convey remaining 38.5 acres to the Jacqmains – supposedly, also conveyed their reversionary interest in school land.
· October, 1959 – Jacqmains convey 38.5 acres to the Mahrenholz – again, supposedly also conveyed the reversionary interest in the school land.
· 1969 – Huttons die and H. Hutton is their only legal heir. 

· 1973 - successor to School Dist. No. 1, School Dist. No. 20 stopped holding classes on the property and began using it for storage. 
· May 7, 1977 – H. Hutton conveyed to Mahrenholz all interest in the school land, document was filed on Sept. 7, 1977.
· Sept. 6, 1977 – H. Hutton disclaimed all interest in the school land in favor of the school

· March, 1979 – Mahrenholz filed suit with trial court attempting to claim the 1.5 acres. 
· ISSUE – did Huttons initially create a FSCS or a FSD? Important b/c it determines what type of interest H. Hutton has to convey.

· TC – dismissed, stated Huttons originally created a FSCS and H. Hutton had not re-entered, so had nothing to convey to Mahrenholz
· Sup. Ct. of Ill. – reverses. States that inclusion of “only” is limiting as opposed to conditional. As such, H. Hutton had a FSD and had possession when he attempted to convey to the Mahrenholz. 
· Remands for determination of what happened on Sept. 6/7 1977 

· Also remands to determine if “for school purposes” includes storage

· QUESTION – what did Huttons want (i.e., original intent of transferor)?

· Huttons attempted to convey the interest to the Jacqmains. They were not trying to leave it to H. Hutton. 
Future Interests

· Future interests confer the rights to the enjoyment of a property at a future time
· A future interest is a presently existing property interest – the owner has legal rights that are protectable by courts

· Future interest holder can:

· Transfer (sell or give away) their future interest

· Enjoin the present estate holder from committing waste

· Sue third parties who are injuring the land

· Most relevant today for trusts

· Divided into two basic groups split by the identity of the person who was the first holder of the interest
· Interests initially retained by the transferor

· Reversion – the interest left in an owner when he carves out of his estate a lesser estate and does not provide who will take the property when the lesser estate expires

· Possibility of reverter – where an owner has carved out of their estate a determinable estate

· Right of entry (a/k/a power of termination) – created where there is an estate subject to conditions subsequent

· Interests created in a transferee

· Vested remainder – given to an ascertained person AND not subject to a condition precedent

· Indefeasible vested

· Subject to [open / partial] divestment

· Subject to complete divestment

· Contingent remainder – unascertained person OR subsequent to a condition precedent

· Executory interest

· Shifting executory interests

· Springing executory interests

Future Interests Retained by Transferor

Reversion
	
	

	Defined
	The interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to take the property when the lesser estate expires
· Hierarchy of estates determines what is a lesser estate:  (i) fee simple, (ii) fee tail, (iii) life estate, (iv) leasehold estate (a/k/a term of years)

	Example
	O conveys land “to A for life”
· At the end of A’s life estate, the land would revert (i.e., come back) to O

· O’s right to the land is called a reversion

	Transferability / Inheritability
	Reversions are transferable during life and descendible and divisible at death
· If O dies, O’s reversion passes under his will or to his heir’s – regardless of if O is alive at the time of A’s death, O’s beneficiaries or heirs are entitled to possess the land A had in life estate

	Certainty of possession
	A reversion is a vested interest – however, it may or may not become possessory
· Where the transferor conveys a life estate, the reversion is certain to become possessory
· Where the transferor conveys a life estate followed by a contingent remainder the reversion is uncertain to become possessory and only will if the contingent remainder does not vest


· KEY QUESTION – has the grantor given away their estate or have they carved out a lesser estate from their current estate?
· Where the estate has been given away – no reversion

· Where the estate has been carved out – reversion
· EXAM TIP! When considering what happens after a fee tail, keep in mind the options for how state treat a fee tail. 

Possibility of Reverter

	
	

	Defined
	Arises when an owner carves out of his estate a determinable estate of the same quantum
· Typically happens where a FSD is carved out of a FS

· Technically, a LE holder could convey the life estate to another determinable on the occurrence of a condition 

· However, see that the conveyed life estate would have a natural end as well

	Example
	O conveys Greyacre “to Hartford School Board so long as used for school purposes”

· O has a possibility of reverter 
· If Hartford stops using the land for school purposes, it reverts to O

	Transferability / Inheritability
	Under modern U.S. law, a possibility of reverter is transferable during life and descendible and divisible at death

· Note difference at CL detailed above under Defeasible Fee – Additional Information

	Certainty of possession
	A possibility of revereter is a vested interest – however, it may or may not become possessory

· The possibility of reverter only becomes possessory on the occurrence of the condition subsequent noted in the conveyance


Right of Entry
	
	

	Defined
	Created when an owner transfers an estate subject to conditions subsequent and retains the power to cut short or terminate the estate 

· e.g., the future interest in a FSCS

	Example
	O conveys Greyacre “to Hartford School Board, but if it ceases to use the land for school purposes, O has the right to re-enter and retake the premises”

· O has a right of entry 

· If Hartford stops using the land for school purposes, O may reclaim the land by re-entering

	Transferability / Inheritability
	Under modern U.S. law, a right of entry is transferable during life and descendible and divisible at death

· Note difference at CL detailed above under Defeasible Fee – Additional Information

	Certainty of possession
	A right of entry is a vested interest – however, the person with the right may or may not have the chance to exercise it
· The right of entry may be exercised on the occurrence of the condition subsequent noted in the conveyance


Future Interest in Transferees

· Remainders and executory interests can ONLY be created in transferees; HOWEVER, once created they can be transferred back to the grantor (but their name does not change)
**

Decision tree

· Step 1 – choose between (a) EI or (b) REM
· Step 2 – If REM, (a) VR or (b) CR?
· Step 3 – If VR, vested how?

· (a) indefeasible vested, (b) subject to open, (c) subject to divestment, or (d) more than one.
General

· EI – divests (i.e., cuts short) the preceding interest

· EI is impolite, cuts off the prior estate

· REM – future interest that is capable of becoming possessory at the termination of the prior estate

· REM is polite, waits until the prior estate natural ends then moves into possession if it is vested

Executory Interests
· Shifting EI – interest of one transferee cuts off the interest of another transferee
· e.g., O conveys “to Hartford School Board so long as it is used as a school, then to B”
· B’s EI cuts off Hartford School Board’s interest (i.e., the interest of another transferee) when they stop using the property as a school
· Springing EI – interest of a transferee cuts off the interest of the transferor
· e.g., O conveys “to A when A marries B”
· A’s EI cuts off O’s interest (i.e., the transferor’s interest) upon the occurrence of A’s marriage to B
Remainders
· VR – given if to an ascertained person AND not subject to a condition precedent (although may be subject to a condition subsequent – i.e., VR in FSD)
· CR – given if to an unascertained person OR is made contingent on some event occurring other than the natural termination of the preceding estate (i.e., subject to a condition precedent)
· KEY TO REMAINDERS – stop after the comma

**

· Vesting options (Step 3)

· Indefeasibly vested – remainder is certain of becoming possessory in the future and cannot be divested
· e.g., where a VR follows a life estate

· Subject to open divestment – remainder is not certain of becoming possessory, or, if it does become possessory may have to be shared
· e.g., O conveys “to A for life, then to A’s children and their heirs.” Where at the time of the conveyance, A has one living child B. 
· B’s REM is vested b/c B is alive, but it is subject to open as A may have more children with who B has to share the REM
· Subject to divestment – remainder is vested, but not certain of becoming possessory based on some condition subsequent
· e.g., O conveys “to A for life, then to B and her heirs, but if B does not survive A to C and his heirs.”

· B has a VR in FS subject to divestment – read from left to right
· “to A for life” - A has a life estate

· “then to B and her heirs” - B has a VR in FS; however, if the condition subsequent “but if B does not survive A” occurs, B’s VR is subject to divestment
VR Subject to Divestment v. CR
· Remember, stop after the commas

· The following give rise to the same effect, but create two different interests to get there
· Ex. 1 – O conveys “to A for life, then to B and B’s heirs if B survives A, and if B does not survive A to C and C’s heirs”
· Ex. 2 – O conveys “to A for life, then to B and B’s heirs, but if B does not survive A to C and C’s heirs”
· Breakdown – stopping after the commas

· Ex. 1 – alternative conditions precedent
· “to A for life,” - A has a life estate

· “then to B and B’s heirs if B survives A,” – B has a CR b/c the condition precedent is included in the clause that grants B’s future interest
· “and if B does not survive A to C and C’s heirs” – C also has a CR b/c their future interest will vest based on the condition precedent of B not surviving A
· Ex. 2 – VR subject to divestment
· “to A for life,” - A has a life estate

· “then to B and B’s heirs,” – B has a VR subject to divestment, no condition precedent is included in the clause that grants B’s future interest
· B/c this is a VR, it accelerates into becoming possessory when the preceding estate ends
· However, B’s interest can be divested based on C’s shifting EI divesting B’s VR (i.e., EI cuts off prior estate)
· “but if B does not survive A to C and C’s heirs” – C has a shifting EI b/c their future interest will cut of B’s VR
· Key distinction – a VR accelerates into becoming possessory once the preceding estate ends, a CR remains CR does not become possessory so long as it remains contingent
Short cut rules

	
	Short Cut

	SC1
	If LE + FI1 + FI2, and FI1 = CR (in FS), then FI2 = CR

	SC2
	If LE + FI1 + FI2, and FI1 = VR (in FS), then FI2 = EI

	SC3 – Technical reversion
	If LE + CR (in FS) + CR (in FS) then REV (in FS)
· However, change of REV incredibly small


Examples

O conveys “to A for life, then to A’s children and their heirs, but if at A’s death he is not survived by any children, then to B and her heirs.” 
· At the time of conveyance, A is alive and has no children. What is the state of title?
· “to A for life,” – A has a life estate
· “then to A’s children and their heirs,” – A’s children have a CR b/c they are unascertained persons

· “but if at A’s death he is not survived by any children, then to B and her heirs.” – B also has a CR, see SC1 or 3
· O also has a technical reversion – see SC3

· At the time of the conveyance, A is alive and has two children, C and D. Suppose C dies during A’s lifetime, and that A is survived by B and D. What is the state of title?
· D has a FS estate
· C’s children also have a FS estate – C does not have to outlive A to pass future interest to his heirs, the language notes that so long as A is survived by any of his children, then A’s children and their heirs have a valid interest. 
· B has nothing b/c the interest of A’s children and their heirs became possessory
· O conveys “to A for life, then to B and her heirs, but if A is survived at his death by any children, then to such surviving children and their heirs.” At the time of the conveyance, A is alive and has two children, C and D. What is the state of the title?
· “to A for life,” – A has a life estate
· “then to B and her heirs,” – B has a VR in FS subject to complete divestment
· Alternative phrasing – B has a VR in FSSEL OR B has a VR in FS subject to EI in children of A

· Key point is that B’s interest is subject to divestment

· “but if A is survived at his death by any children, then to such surviving children and their heirs.” – C and D have shifting EI in FS
· C and D’s interest will but off B’s interest (i.e., the interest of another transferee)

Rules Furthering Marketability by Destroying Contingent Future Interests
· Limiting of “dead hand” control of property promotes its alienability – CL sought to promote alienability of property as the bedrock of the market economy
· Issue arises with contingent interests that involve multiple parties as to transfer the property all have to join the deed
· Four rules to destroy contingent interests and make land more marketable

· Old rules largely abolished – (1) Destructibility of CRs, (2) the Rule in Shelly’s Case, (3) the Doctrine of Worthier Title
· (4) Rule Against Perpetuities

Destructibility of CRs (a/k/a Destructibility Doctrine)
· Addresses problem of life estate ending before a CR could vest
· e.g., O grants “to A for life, then to B if B reaches 21.” 
· Solution - If A dies before B reaches 21 then B’s CR is destroyed and O, through reversion has right of possession
Doctrine of Merger

· Alternative to the Destructibility Doctrine to give possessor and future interest holder some control

· If the life estate and the next vested estate in FS come into the hands of one person, the lesser estate is merged into the larger

· e.g., “to A for life, remainder to B and her heirs” – A conveys her life estate to B, the life estate and the REM merge and B now has a fee simple
Rule in Shelley’s Case

· Addressed problem of A having a life estate then the property passing to A’s heirs which remain unknown until A’s death – i.e., prevent alienability by keeping heirs unknown
· Solution – A (previously a life estate holder) is given a fee simple.
· A’s heir’s REM is either destroyed or merged with the fee simple

Doctrine of Worthier Title

· Addressed problem of A having a life estate then the property passing to the grantor’s heirs which remain unknown until the grantor’s death – i.e., prevent alienability by keeping heirs unknown

· Solution – O’s heir’s REM is stricken and O has a REV – this allows O’s heirs to inherit the estate from O
· Inheritance was deemed to be a “worthier” title than a REM
· Today – courts would treat this as a rule of construction and say that O is simply reserving a REV

· If for some reason grantor actually wanted a REM for heirs, it would be wise to say “the Doctrine of Worthier Title does not apply”

Rule Against Perpetuities
“No interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest.”

· RAP came out of conflict between:

· Heads of family wishing to control property from incompetent children v. law’s general preference for alienability of property

· Allows for a period where the wishes of the head of family will prevail 
· Property may be tied up with contingent interest for “lives in being” plus 21 years thereafter
· Allows a donor to provide for those in his family who he knew personally and the first generation after them upon attaining majority 
GOAL

· You must prove the future interest is certain to vest or termination no later than 21 years after the death of some person alive at the creation of the interest
· If it will not certainly vest or terminate the interest is void (i.e., violation of the RAP)
· If it will certainly vest or terminate it is not a violation the RAP and the interest is valid
· What happens when the interest is void?

· Draw a line through the violating interest and continue to solve the problem from left to right. 
· EXAM TIP! When there are several future interests, check all of them against RAP individually. 

Five Questions to Determine RAP
· TWO KEY ASSUMPTIONS – (i) any person can die immediately, (ii) any living person can have a child (regardless of biology)

	Question
	Answer

	Q1 – what future interests are covered?
	CR, VR subject to open (i.e., a class gift), EI
· Interest in a grantor is never subject to RAP

	Q2 – when is the interest created?
	· Conveyance – at the time of the conveyance
· Will – at the time of the death of the devisor

	Q3 – what does it take for the interest to vest or fail?
	What does it take for the condition to be met?

	Q4 – who are the relevant “lives in being” when the interest is created?
	Generally, the only lives to think about are:
· Person granting
· Persons named

· People who will cause the interest to vest or fail

	Q5 – will the interest certainly vest or fail within 21 years of the end of one of the measuring lives?
	Point to a life from Q4 and ask if the interest will vest within 21 years off the end of that person’s life. 


Summary Chart

· Suppose the transferor owns land in fee simple and conveys one of the possessory estates listed on the left – What future interest arises?
	Possessory Estates
	Example of creation
	Possible combinations of future interests

	
	
	In Transferor
	In Transferee

	Fee Simple Absolute
	“to A and A’s heirs” OR “to A”
	None
	None

	Defeasible Fee Simple

	· FSD
	“to school dist. for so long as used as a school”
	Possibility of reverter
	EI (“to school district for so long as used as a school, then to A”)
[**Subject to RAP**]

	· FSCS
	“to school dist. for use as a school, but if the property ceases to be used as a school, grantor has a right to re-enter and retake the premises”
	Right of entry
	None

	· FSSEL
	“to school dist. for use as a school, but if the property ceases to be used as a school, then to library”
	None
	EI
[**Subject to RAP**]

	Fee Tail
	“to A and the heirs of A’s body”
	See below – same as for Life Estate
	See below – same as for Life Estate

	Life estate
	“to A for life”
	Reversion (if no REM or if REM is CR and contingency fails)

Possibility of reverter (e.g., to A for life, then to school dist. for so long as used as a school)
Right of entry (e.g., to A for life, then to school dist. for use as a school, but if property ceases to be used as a school, grantor shall have a right to re-enter the premises and take possession)
	CR (e.g., to A for life, then to B’s grandchildren (no grandchildren present)
[**Subject to RAP**]

VR subject to open (e.g., to A for life, the to B’s grandchildren, where B already has one grandchild and could have more)
[**Subject to RAP**]

Indefeasible VR (e.g., to A for life, then to B)
VR subject to defeasance (see examples involved possibility of reverter and right of entry)
EI (e.g., to A for life, then to B, but if B ceases to use land for farming purposes, then to C)
[**Subject to RAP**]


Reversionary Futures Interests Coupled with Executory Interests Following Defeasible Fees
· Refresh – three types of futures interests in transferors
· REV; possibility of reverter; right of entry – all vested as soon as they arise so are not subject to RAP
· Relevant when a transferor attempts to create the equivalent interest in a transferee. 
· Example 1
· O conveys Blackacre “to the School Board so long as it is used for school, then to A and her heirs.”
· School board – FSSEL

· A and her heirs – shifting EI (subject to RAP)

· Assume A has no issue or collateral at the time of the conveyance. When A dies the school may use the property for 21 years after so A’s interest violates the RAP – it’s void so you cross it out.
· Conveyance now states - O conveys Blackacre “to the School Board so long as it is used for school.”

· School board now has a FSD
· O has a possibility of reverter

· Example 2
· O conveys Blackacre “to the School Board, but if it ceases to use Blackacre for school to A and her heirs.”

· School board – FSSEL (again)

· A and her heirs – shifting EI (again, violation same as described above)

· Conveyance now states – O conveys Blackacre “to the School Board.”

· School board has a FS

· Mitigation – if you are O’s counsel, what do you do?

· Option 1 – have O convey the School Board a FSD; then have O convey their possibility of reverter to A
· Option 2 – convey a FS to A under the promise that A will convey a FSD to the School Board.
Commercial Transactions and the RAP
· Option to purchase – since the owner has to sell with an option to purchase, it creates an interest in the property and is subject to the RAP
· It is treated like a future interest contingent on exercise of the option
· Right of first refusal – there is no power to compel sale
· Majority rule - not subject to the RAP
· Minority rule – subject to the RAP
Trusts
· Used to arrange assets in a way that maximizes their flexibility in property management as well as transfer wealth to future generations
· Trustee holds legal title to the trust property and manages the property for the benefit of the beneficiaries
· Beneficiaries have the right of beneficial enjoyment of the property in the trust
· Function of a trust

· Trustee has the power to sell trust assets and reinvest the proceeds in other assets

· Beneficiary is paid net income generated from those assets

· On termination of the trust, the trust assets are handed over to the designated beneficiaries 

· Separation of “legal” and “equitable” title
· The trustee is the legal owner of assets
· However, they are subject to order of an equity court concerning those assets – equities court enforces the trustee’s duties to the beneficiaries who hold equitable interests 

· The equitable interests of the beneficiaries correspond to legal possessory estates and future interests
· EXAMPLE – O conveys Blackacre “to X in trust to pay the income to A for life, and then to pay the principal to A’s children who survive A.
· X – trustee, has legal title in FS in Blackacre. X has express power to sell Blackacre.
· X could sell Blackacre and reinvest all proceeds in Whiteacre and GM stock – these become the trust’s assets.

· A – equitable life estate and is entitled to all income generated by Blackacre

· A’s children – equitable CR

· O – equitable REV

· Trustee is a Fiduciary
· In this role, subject to stringent duties in managing the property
· Chiefly, the duty of loyalty – the trustee must act for the benefit of the beneficiaries and is not permitted to benefit personally

· For breach of a duty – trustee is subject to personal liability and can be removed by a court

· Saving Clause in a Trust
· Saving clause – a clause inserted into the creation of the trust that terminates the trust at the expiration of specific measuring lives plus 21 years, if the trust has not earlier terminated.
· If you wanted to make the trust continue for a very long time, use an extraneous life as the measuring stick – “descendants of Wilt Chamberlin”
· Example – write a relevant saving clause based on the following facts. 
· Facts - Suppose that the testator wants to create a trust paying income to her only child A for life, then income to A’s children for their lives, then distributing the principal to A’s grandchildren.
· Answer – Notwithstanding any other provision in this instrument, this trust shall terminate, if it has not previously terminated, 21 years after the death of the survivor of A and A’s issue living at my death. In case of such termination, the then remaining principal and undistributed income of the trust shall be distributed to A’s issue then living per stirpes, or, if no issues of A then living, to the American Red Cross. 

· What makes this a good answer – it terminates the trust against the relevant measure lives.

· A has a life estate, A’s children have a life estate, A’s grandchildren have a CR (if unascertained) or a VR subject to open (where some are living. 
· The language “21 years after the death of the survivor of A and A’s issue living at my death” effectively closes the trust prior to the RAP becoming a problem. 
Co-ownership (and intro to Marital Property)
· This section deals with situation where two or more persons have concurrent rights either to present of future possession

Tenancy in Common

	
	

	Creation language
	O grants “to A and B”

	Description of interest
	A and B have separate but undivided possessory interests

	Transferability
	· No right of survivorship
· Where one tenant in common dies, their interest passes through will or intestacy

· Each party can transfer their interest through deed, will, or intestate succession

· Example - A and B are tenants in common. If B deeds their interest to C, A and C are now tenants in common. 
· If A then dies intestate, A’s heirs and C are tenants in common


Joint Tenancy
	
	

	Creation language
	Creation language must be very clear – in the case of ambiguity, courts assume a tenancy in common

· Sufficient – “to A and B as joint tenants and not as tenants in common”

· Some states even require “with right of survivorship” to be included – “. . . as JTs with right of survivorship and not . . .”
· Insufficient – “to A and B jointly”

· Four unities: time, title, interest, possession (see below)

	Description of interest
	At CL, A and B are regarded as a single owner (hence the idea of right of survivorship)

	Transferability
	· Includes right of survivorship

· Where one joint tenant dies, other JT gets their interest 
· There is no transfer, the living JT is freed from the participation of the decedent


· Exam Tip! Belt and suspenders approach to creation language is preferred – i.e., inclusion of (i) “with right of survivorship” and (ii) “and not as tenants in common”
Four Unities
· Majority rule - At CL and today in most states, if these four unities do not exist, a JT’cy is not created
· Where someone attempts to convey a JT’cy without four unities it results in a tenancy in common
· Minority rule – four unities have been abolished, JT’cy can be created where the intent to create it is explicitly stated
	
	

	Time
	The interest of each joint tenant must be acquired or vested at the same time

	Title
	All joint tenants must acquire title by the same instrument or by a joint adverse possession. 

· A joint tenancy can never arise by intestate succession or other act of law

	Interest
	All must have equal undivided shares and identical interests measured by duration.

	Possession
	Each must have a right to possession of the whole. 

· After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant

· **Unity of possession is also essential to a tenancy in common


· Where the four unities exist at the time the JT’cy is created but are later severed, the JT turns into a tenancy in common on the unity ceasing to exist
JT’cy Misc.
· Avoidance of probate
· JT’cy is practically a will related to the property in question
· JT’cy avoids probate through right of survivorship
· Important for creditors
· During JT’s life, creditor can seize their interest and sell it to pay debt. After death, the JT’s interest has passed to the other JT so it is no longer accessible by a creditor. 
· Unequal share

· Historically – JTs had to have equal shares
· Today – courts allow for unequal shares and will usually base the allocation according to contributions to purchase
· However, both still retain access to use entire property
Destruction of a Joint Tenancy

· Mutual destruction – JTs can agree to destroy one unity and move to a tenancy in common
· Unilateral destruction – one JT can unilaterally destroy the JT’cy by conveying its interest to a third party (it becomes a tenancy in common between other JT and third party)
Interest in a Joint Tenancy Used as Collateral

· Usually arises where one JT uses their interest in the JT’cy as collateral against a mortgage
· Other JT may or may not know of their action
· Two approaches:

· Title theory – mortgage holder (i.e., lender) has title to the property, meaning property has been conveyed and the JT’cy is severed

· Mortgage holder and other JT are now in a tenancy in common 
· Lien theory – mortgage holder has a security interest in the title to the property, meaning property has not been conveyed and JT’cy is preserved
· Reasoning behind Lien Theory
· Always consider intent of the parties

· Lien theory is supported by fairness to the other JT given they may or may not know about actions of the other JT

Mortgage with JT’cy as Collateral
· Courts that follow Title Theory are split on whether the mortgage survives the death of the JT who entered into it
· Why is this an issue – consider right of survivorship. Once the mortgagee JT dies, their interest in the JT’cy ceases. 

JT’cy Severed by Lease
· Where A and B hold a JT’cy and A leases the property to X, is the JT’cy severed?

· Again, split of authority.

· View 1 – not severed. Lease terminates on death of the lessor JT.

· View 2 – severed. 

· Consider that View 1 is unfair to the tenant as it puts the burden on them of doing a title search prior to entering into the lease to understand if they will have to vacate at a later date. 

Secret Severance

· One JT can unilaterally sever the JT’cy without notice to the other JT
· As always, severed JT’cy turns into a tenancy in common

· Some states (including Cal.) require by statute specific records to sever a JT’cy – purpose of these is to prevent surprise severance. 
JT’cy Example / Case 
· O conveys Greenacre “to A, B, and C as joint tenants and not as tenants in common.” A subsequently conveys their interest to D. B then dies intestate leaving H as heir. Describe the state of title.
· After A’s conveyance to D – the JT’cy between A and B and C is destroyed. D now has a tenancy in common with B and C who hold their share as JTs. D has a 1/3 interest. B and C together as a single owner have a 2/3 interest. 
· After B’s death – JT’cy generally comes with right of survivorship. As such, C is freed of B’s interest. C and D are now tenants in common with D maintaining a 1/3 interest and C maintaining a 2/3 interest. H gets nothing. 
· Harms v. Sprague (stands for Title Theory v. Lien Theory; Mortgage surviving death of granting JT) – two brothers in JT’cy. One brother helps Simmons purchase property using his interest in the JT’cy as collateral on a mortgage with Sprague. 

· ISSUE – Is JT’cy severed when less than all JTs mortgage their interest?
· HELD – employed Lien Theory and decided JT’cy not severed. 
· ISSUE – Does the mortgage survive the death of the JT who granted it?
· HELD – the mortgage ceases to exist on JT’s death. 
Tenancy by the Entirety

· Generally assumed where property is conveyed to husband and wife
	
	

	Creation language
	Can be created only in spouses
· Five unities: time, title, interest, possession, marriage

	Description of interest
	At CL, A and B are regarded as a single owner (hence the idea of right of survivorship)

	Transferability
	· Includes right of survivorship

· Where one spouse dies, other gets their interest 

· There is no transfer, the living spouse is freed from the participation of the decedent

· Spouses can act together to convey the TBTE
· Divorce terminates the TBTE – parties become tenants in common unless there is an agreement to the contrary


Multiple-Party Bank Accounts

· Three types

· Joint accounts – “A and B” or “A or B”
· Savings account trusts (a/k/a Totten trusts) – “A, in trust for B”
· Payable-on-death accounts (“P.O.D.” accounts) – “A, payable on death to B”
· Not valid unless there is a state statute authorizing their existence

Joint Accounts

· True joint tenancy – O intends to deposit a sum and for A to have 1/2 of the sum, and for A to have rights of survivorship
· Convenience accounts – O intends A have account authorization to pay O’s bills, strictly for convenience reasons

**

· True Intent of Depositor – Relevant for right of survivorship
· Banks use the same paperwork when opening a true joint tenancy (i.e., joint account) or a convenience account – protects them when they pay balance to living account holder after other’s death
· Courts will entertain different ideas
· Language in bank agreement stands unless it can be shown by clear and convincing evidence that the deceased party did not intend to grant right of survivorship and the account was for convenience
· Present Rights of Depositors
· Starting presumption – the joint account belongs to the depositors in proportion to the net contribution of each party; however, there is still right of survivorship
· e.g., where O and A has a joint account, if O deposits $5k and A deposits $0, while O is alive there is no presumption that O wishes A to have 1/2 of the $5k. However, O does wish for A to have $5k on O’s death. 
· Safe deposit box

· Again, facts and circumstances review like with joint accounts. 

· Bank agreement granting both account holders access is presumed to stand; however, courts will entertain evidence as to otherwise. 
· Safe deposit box does differ – where property included is extremely valuable bank will likely look for more proof that original account holder truly intended for added party to have right of survivorship. 
Example problems

· Example 1 - H and W, both in their sixties, open a joint savings account with S, their son. H deposits his savings from his salary into the account. On his death, W claims the entire account. Does S have any rights to claim the money?
· Likely answer – considering true intent of depositor, H probably wants W to have full access until her death. As such, H wants S there for convenience reasons now, but might also want him to have right of survivorship later. 
· Considering intent of the depositor, this is a convenience account for now, but S’s right of survivorship will still stand on W’s death. 
· UPSHOT – consider H’s intent, overlay property rules.
· Example 2 – A and B have a joint savings account of $40k. How much of the account can A’s creditors reach?

· A’s creditors can reach half of the funds. However, B can challenge A’s creditors and demonstrate that A did not deposit those funds such that he is their rightful owner. 
Partition
· Process used by court to divide property from a JT’cy or tenancy in common when the cotenants have decided to terminate the co-tenancy
· Not available to TBTE

· Options

· Physical partition (a/k/a partition in-kind) – actual division of the land in the parcel
· Partition by sale – sale and division of the proceeds
· Partition by appraisal – only occurs where parties agree to it
· The two parties, under the supervision of the court, have a third party appraise the land – one of the parties then purchases the other out based on the appraisal
· Agreements not to partition

· Courts view these as a restraint on alienability of land and do not enforce them
· EXCEPTION – where the agreement is reasonable and purpose driven it could be enforced

Application of Partition

· General presumption – partition in-kind is most preferred
· HOWEVER, courts order partition by sale where it is in the best interest of the cotenants.
· Courts today still see physical partition as preferred, but are more likely to order partition by sale

· Partition by sale if offered where:

· (1) Physical attributes of the land are such that a partition in-kind is impracticable or inequitable

· Factors to consider in deciding (1)

· (i) Situation and location of the parcel

· (ii) Size and area of the parcel

· (iii) Present use and expected continued use by the parties

· (iv) The properties zoning classification

· (2) The interest of the owners would be better promoted by a partition by sale
· Decision is made by comparing the results under partition in-kind v. partition by sale

· Emotional attachment to land
· Can be considered as a factor in deciding partition in-kind, but can easily be trumped when partition in-kind results in division into a number of small parcels

· Think farm land where one party grew up there and the court is trying to split with four or five other parties that have no personal connection

· When partition by sale is ordered over partition in-kind

· Where the property’s physical attributes make it impossible to split

· Where there are a very large number of parties such that each would only get a very small piece of the land

· Where a division into two parcels greatly decreases the value of the whole

**SOLUTION MUST PROTECT THE INTEREST OF ALL THE PARTIES**
Delfino v. Vealencis

· Delfino and Vealencis owned property as tenants in common in shares of 99/144 and 45/144, respectively. Property is a large square. Delfino wanted to develop the parcel into 45 residential lots. Vealencis lives and runs her family’s garbage collection business from top left corner of the square – trucks park there and dumpsters are stored, but no garbage on site. Current zoning restrictions would prohibit the business from operating in its current spot, but Vealencis is grandfathered in. 
· Delfino brings action for partition. TC decides partition in-kind is impossible because Vealencis garbage collection business would inhibit the value of the residential lots. Vealencis appeals.
· ISSUE – is partition in-kind possible here to uphold interest of the parties?

· HELD – since (i) there are only two properties, and (ii) the property is a square and Vealencis is already situated in one corner partition in-kind is possible. 
· Other factors considered – zoning is not a problem because of Vealnecis being grandfathered in. FMV of residential lots was subjectively considered to be decreased by trial court – it is unclear that the residences would be harmed by garbage business. 
Owelty
· Compensation to account for differences in partition
· Can be used for physical partition or partition by sale
· Physical partition – where one party gets a piece of greater value

· Partition by sale – where one party has made improvements that greatly increase the value of the parcel, the other party must compensate them out of the amount they receive on sale
· NOTE – owelty places an additional burden on the court – in addition to determining a fair partition, the court must also determine what a fair owelty amount is
Sharing Benefits and Burdens of Co-ownership

· Concurrent owners can enter into agreements (agreements are governed by contract law) concerning rights and duties with respect to: use, maintenance, and improvements.
· In the absence of an agreement, it becomes a property law issue. 

**

Two types of actions:

· Accounting action – equitable proceeding where cotenant seeks to obtain his share of rents or profits generate by the property

· NOTE! – because it is an action in equity, courts can depart from normal rules depending on specifics in facts

· Contribution action – cotenant who pays more than his share of taxes, mortgages, payments, and other necessary carrying costs can seek recovery from other cotenants
Use by One Cotenant in Possession
· Majority rule – concurrent owners have a separate but undivided interest in the property, in the absence of an agreement a cotenant is not liable to the other for the value of their use and possession
· HOWEVER, look for ouster

· Minority rule – party in possession and using property is liable to the other for rents, regardless of ouster
Ouster

Governs two situations – demand of rent payment (i.e., in the absence of an agreement) and the start of an adverse possession action by a co-tenant – standards for each are different. 

**

For rent payment
· WHERE one cotenant is occupying and using the property to the exclusion of the other and
· (i) Non-occupying cotenant demands entry into the property for use and enjoyment, and 
· (ii) Occupying cotenant denies them entry

· THEN non-occupying co-tenant can bring an action for rent against occupying co-tenant

· See Spiller v. MacKereth below related to requirement for entry demand

For adverse possession

· WHERE one cotenant is out right denying the co-tenancy and is claiming absolute ownership without regard for the other cotenant - the adverse possession action has begun (i.e., clock starts on time period).
· To determine is possessing party has adversely possessed the premises from the other, look to the elements of adverse possession. 
**

Spiller v. MacKereth

· Spiller and MacKereth own a building as tenants in common in downtown Tuscaloosa. Their lessee Auto-Rite vacates and Spiller enters the building and begins using it as a warehouse. Spiller places locks on the building to which MacKereth does not have a key. 
· MacKereth writes Spiller a letter asking for either use of 1/2 of the property or payment in the amount of 1/2 the rent. Spiller does not vacate or pay any rent. 
· MacKereth files suit against Spiller for 1/2 rent – TC awards $2,100 in damages. 

· ISSUE – does Spiller owe MacKereth rent in this situation given the demand for entry and no action by Spiller?
· HELD – Spiller as a tenant in common has a separate but undivided right to the property. As such, Spiller owes MacKereth no rent. 

· Spiller is not keeping MacKereth out with the lock, he is simply protecting his property inside. MacKereth needs to do more before they can demand rent – ask Spiller for keys, talk to them about what they need half the space for, etc.
Rents Collected from a Third Party

· Majority rule - Cotenant who collects rents and other payments from a third party arising from co-owned land must account to the other for profits (i.e., net of expenses incurred to rent premises)
· Typically, division is based on actual receipts as opposed to fair market rental value

Taxes, Mortgage Payments, and Other Costs

· A cotenant paying more than their fair share of expenses can seek to recover contributions from the other cotenants
· Recover could be based on:

· (i) Amount based on their respective shares of the property
· (ii) A future credit for excess payments in an accounting or partition action

Repairs and Improvements

· Necessary repairs

· Majority rule – in the absence of an agreement, paying party has no affirmative rights to contribution from others.
· Minority rule – contribution is allowed so long as the paying cotenant provides adequate notice to the other cotenants.
· Improvements
· No rights to contribution

· In an accounting action, court attempts to compensate and improving party so long as it is not to the detriment of the other.

· Example 1 – in physical partition, improving party will get the piece of the parcel they have improved
· See that this situation could give rise to the need for owelty where that portion is better situated

· Example 2 – in a partition by sale, value is determined pre-improvement then any excess goes to improving party. 
Waste

· A cotenant may be liable to the other cotenants where they are in possession and waste the property – i.e., use the property in an unreasonable manner that causes injury.
· Example – property has an orchard. One cotenant removes all the trees. The other cotenants could sue for wase / seek an injunction prior to removal to stop the harm.
Marital Property

· Two broad categories:  CL system, community property
CL System
· Majority of states follow CL system
	
	

	Overview
	Spouses have their own separate property

· They can put it together in JT’cy, TBTE or as tenants in common

	On Divorce
	Equitable distribution of property
· Courts have lots of discretion – they consider what each brings into marriage and each person’s ability to earn income post marriage

· Two approaches:
· All property – court divides everything, even what people separate brought to marriage

· Marital property – only property acquired during marriage is divided
· This may or may not include property acquired from means outside of spousal earnings during marriage

Where there is a TBTE – becomes a tenancy in common

	On Death
	Historically

Personal property

· Widow took 1/3 if there were issue and 1/2 otherwise
· Widower took all property of deceased wife

Land

· Widow had right of dower – a life estate in 1/3 of each parcel owned by the husband and that was inheritable by the issue of husband and wife
· Dower attached at the moment of marriage – could not be removed
· Creditors were subject to wife’s right of dower unless she released it
· Widower had right of curtesy – right to a life estate in each piece of wife’s real property provided the land was inheritable. 
· Curtesy was inheritable by issue of husband and wife 

Today

· “Statutory elective share” – a fractional interest in the property of the deceased spouse
· Spouse also keeps property devised to them, but counts against their statutory elective share

	Rights of Creditors
	(TBTE is separate, see below) Each spouses property is only reachable for that spouse’s debt
· Jointly incurred debts by both spouses or debts for family purposes are reachable


TBTE – Rights of Creditors
· Four approaches, depends on jurisdiction
· Group 1 (no states use this anymore) – husband’s creditors can levy execution, subject to wife’s right of survivorship
· Group 2 – either spouse’s creditors can levy execution for their separate debts; however, subject to non-debtor spouse’s right of survivorship
· Group 3 – neither spouse’s creditors can levy execution (only reachable for joint debts)

· Group 4 – either spouse’s creditors can levy execution on the right of survivorship, the right of survivorship is separately alienable and attackable by creditors during marriage – however, property not reachable during marriage
· Exception – IRS can levy a debt collection effort against a TBTE against one spouse. 
· Exam Tip! – TBTE two step:

· (1) Define the three options

· (2) Based on selecting an option, consider the scenario presented in the case
· Factors to consider:

· Consider when the debt arose 
· If it was prior to TBTE should a debtor be able to reach it?

· If it was after, in most cases the debtor would have knowledge of TBTE and be able to charge a premium / compensate for the fact they could not reach the property as collateral. 
Community Property

· Minority of states – Az., Cal., Idaho, La., Nev., N.M., Tex., Wash., Wis., Alaska
	
	

	Overview
	All property earned by spouses while they are married is split 50% / 50%

· Separate property can be brought into the marriage OR can be inherited or gifted to one spouse during marriage.

· Earnings – rents, profits, and fruits of earnings including things purchased with those earnings during marriage

	On Divorce
	50% / 50% split of all community property 
· Separate property stays with the spouse that owns it

Some states also follow equitable division principles

	On Death
	Surviving spouse retains 50%, plus whatever is provided by will or intestacy laws

	Rights of Creditors
	Reachable for debts by either spouse


· Starting presumption - Property is assumed to be community property
· Can be overcome by a preponderance of the evidence

· Most states – H and W can freely change characteristic of property by written agreement, or in some cases oral agreement
Rights of Domestic Partners

· Unmarried cohabitants do not acquire the right to the other’s property based on their status as cohabitants alone
· Options:

· CL Marriage – where recognized, CL married couples have the same rights as a coupled married with a license and ceremony. 

· To be recognized, cohabitating parties:

· (i) manifest their intent to be come H and W; and

· (ii) Hold themselves out to the public as H and W

· Contracts – property rights can be acquired based on contract

· Opposing view points on how contract can be entered into

· Cal. – enforceable contract for division of property can be implied from conduct of the parties (no express contract requirement)
· N.Y. – a contract can be used to define property rights, but it must be an express agreement

· Constructive trust – used in situations to prevent unjust enrichment
· P and J live together in a marriage-like relationship for 14 years. P works 30 to 35 hr / week as J’s business manager. Prior to their relationship, P was in business school but dropped out to help J. P was never compensated for services. 
· If they split and J gives P nothing, a court could deem a constructive trust and allow P to recover the value of the services they provided to J – i.e., prevent J from being unjustly enriched at P’s expense

Module 3 – Leaseholds (Landlord-tenant law)

Leasehold Estates
· Non-freehold estates:  leaseholds
· (i) term of years

· (ii) periodic tenancy

· (iii) tenancy at will

· (iv) tenancy at sufferance
· Numerus clausus principle – law only recognizes these possessory estates – meaning every lease must fit into one of the above categories
	Type
	Description
	How it ends

	Term of years 
	Fixed calendar dates for beginning and end
	The lease will prescribe a termination date

	Periodic tenancy
	Month to month; year to year
	Ends on proper notice given by tenant or LL
· Notice period depends on lease period

· Month to month - 30 days
· Two months to two months – 60 days

· For X months – notice period goes up to 6 months prior

· Year to year - 6 months

	Tenancy at will
**Can be considered a catch all category**
	No fixed period, as long as parties desire

	Two options:
· Death of either party

· Otherwise, 30 days-notice required (modern requirement)

	Tenancy at sufferance 
	Tenant remains in possession of property after the lease expires or terminates
· Only occurs where tenant is in breach by remaining on premises

· Tenant does not become a trespasser until LL evicts them
	Two options:

· Eviction by LL
· LL may opt to create a new term, depends on lease type
· Majority – a periodic tenancy is created
· For term – new term consistent with prior is created 


· Unilateral termination power - Term of year, periodic tenancy or tenancy at will – each can be set to a unilateral power of termination.
· Example 1 - to T for 10 years or until L sooner terminates – term of years determinable. 
· Example 2 – to T at the will of L – unilateral tenancy at will
Examples of Nonfreehold Estate Types
· Term of Years Example - L leases “to T for one year, beginning October 1.” The following September 30, T moves out without giving L any notice. What are L’s rights?
· The property reverts to L. Since T had a term of years, T does not have to give L notice. 
· Periodic Tenancy Example – what if the lease had been “to T from year to year, beginning October 1?”
· L could bring an action against T for rent for a second period. Because this is a periodic tenancy (i.e., year to year), T would have to give L notice prior to terminating the lease. 

· In the case of a year to year lease the notice period if 6 months. 

· Example 3 (demonstration of numerous clausus) – what if the lease had been for no fixed term “at an annual rate of $24,000 payable $2,000 per month on the first of each month?”
· Split of authority – annual rent v. monthly rent makes the term ambiguous, depending on the jurisdiction they will either say month to month or year to year.

· In either case, this is a periodic tenancy. 

· NOTE – not a tenancy at will. Periodic rent amount makes a periodic tenancy arise by implication. 
· Example 4 – mechanics and reasoning behind termination – T, a month-to-month tenant, notified L on Nov. 16 that she would vacate as of Nov. 30. T subsequently vacated on Nov. 30 and paid no further rent. L, after reasonable efforts, finally relet the premises beginning in April. The jurisdiction has no state that prescribes the method for terminating a month-to-month tenancy. L sues T for the months of Dec. through Mar. of the following year. What result?
· CL rules dictate a 30-day notice period for a month-to-month lease. Since T did not give L 30 days-notice they are responsible for an additional month of rent.
· REASONING

· Notice protects a LL – i.e., gives them reasonable time to find another tenant to fill the space.
Numerous Clausus and Ambiguity
· General rule regarding deeds (i.e., transfers of interests in property) – uphold the intent of the parties

· Numerous clausus - nonfreehold tenancy must fit into one of the four categories
**
Kajo Church Square, Inc. v. Walker
· Walkers and Eakins transfer two parcels of land to Grace Church. Contemporaneously, the church leased one parcel back to the Walkers and Eakins. The lease state it would continue until “the date of death of the last of the Lesees to die.” Four years later Grace sold the church to Kajo. Kajo terminated the lease one week after purchasing the property. 
· Walkers and Eakins file a declaratory judgement against Kajo asking the court to declare they have a life estate interest in the property, or that they have a lease for life terminable on the death of all four lessees.
· HELD – under numerous clausus principle, lease must fit into one of four categories. A lease cannot be said to terminate at an unspecified period in the future. As such, this is a tenancy at will. 
· ALTERNATIVE VIEW – court could have viewed this as a tenancy at will only terminable by one party (however, not an option in the jurisdiction where this case is from)

The Tenant’s Duties

· Obligations of a tenant under the lease

· Pay rent

· Maintain the premises in reasonable good repair (i.e., limit normal wear and tear on property / make repairs as required by the lease)

· May not commit waste (e.g., cannot alter the premises, remove personal property attached to land, i.e., fixtures)

· Abide by terms of the lease

· Remedies available to L where there is an “uncured material breach” 
· L can terminate the lease

· See “Defaulting Tenant” below related to self-help evictions

· L can leave T undisturbed, but sue for damages

Tenant Transfers - Subleases and Assignments
· Tenants have estates – as such they can transfer their estate to third parties
· Two types of tenant transfers – sublease or assignment
· Important because of the rights and obligations that come with each between L, T, and T1
	Deciding between Assignment or Sublease

	CL Rules (Majority approach)
	Assignment – tenant conveys the whole term, there is no interest or reversionary interest in the tenant as granter (or assignor)

Sublease – tenant grants an interest in the lease premises less than his own, i.e., T has a reversionary interest in the term
· Sublease applies even when the interest granted is one day less than the full term



	Modern Rule
	Try to determine the intent of the parties in construing a deed or other written instrument

· However, where intent of the parties is unclear from the instrument, fall back to common law distinction


**
	Obligations of Parties

	
	Privity of Estate
	Privity of Contract

	Assignment
	· Terminated between O and T
· O is not in privity of estate with T1
	· Maintained between O and T

	Sublease
	· Maintained between O and T
	· Maintained between O and T


· Assignment
· Assignee (i.e., T1) is directly liable to L for rent because they are in privity of estate
· Assignor (i.e., T) can still be held liable to L as they maintain privity of contract
· Sublease
· T and O maintain both privity of estate and privity of contract – T remains liable to L for rent
· EXCEPTION - if T1 promised to pay L, L can bring a claim directly against T1 because L is a third party beneficiary of the relationship between T and T1 (i.e., they are deemed to be in privity of contract given L’s third party beneficiary status). 
· NOVATION – relates to privity of contract

· Where T1 becomes responsible for T’s original obligations either through privity of estate in an assignment or by contract through a sublease, L can release T from their obligations = a novation
· Novation – third party agreement where the “new obligee” agrees to take responsibility and the “original obligor” releases the “original obligee”

Assignment v. Sublease - Examples

Ernst v. Conditt – GoKart Case
· June 1960 – Rogers (original lessee) leases land from Ernst and builds a GoKart track. Rogers agrees to pay rent to Ernst and take up materials he has laid down when the lease is over. 
· July 1960 – Rogers and Conditt negotiate a sale of the GoKart track business. Conditt demands a two year lease on the property. 
· Rogers and Conditt approach Ersnt and negotiate an extension of the original lease through July 1962. 

· Rogers and Ernst sign a document adding the new terms to the lease. Rogers agrees to remain liable to Ernst.
· Rogers and Conditt then sign a document giving him the rights to the property for the remainder of the term. 

· Conditt pays rent for the first three months then stops. When Ernst asked him why he stopped paying, he said he was told based on the contractual arrangement that he was not liable. 

· Conditt stayed in possession of property through the end of the lease term. 

· Ernst (as property owner) files suit against Conditt for unpaid rent in Y1 and Y2 as well as fees to remove the materials laid down on the land. 

· ISSUE – Conditt’s liability to Ernst depends on if this is an assignment or sublease. Which is it?

· HELD – this is an assignment. Conditt is liable to Ernst. 
· CL Rules - Conditt was given an interest in the remaining portion of the lease so this is an assignment
· Modern Rule – the parties intended to assign Conditt the lease

· Rogers agreeing to remain liable to Ernst for the lease does not affect the relationship between Ernst and Conditt, nor does it reserve him a reversionary right to the property. However, Ernst could also make a claim against him. 
Ambiguity
· L leases to T for a term of three years at a monthly rate of $1,000. One year later, T “subleases, transfers, and assigns” to T1 for “a period of one year from date.” Thereafter, T nor T1 pay rent to L. What rights does L have against T and T1?
· FIRST classify T1’s interest. 
· CL rules dictate this is a sublease as it is less than the full term. 

· Modern rule dictates that this is also a sublease. First, look to the intent of the parties. Here the intent is unclear because “sublease, transfer and assign” is ambiguous. As a fall back, consider the CL approach to make a determination. 
· SECOND determine liability. 

· L is not in privity of estate or privity of contract with T1. As such, L’s only claim is against T.
· T could bring a claim against T1 for the unpaid rent amount. In a sublease, T becomes T1’s L. 
· Suppose the instrument of transfer there was a promise whereby T1 “agreed to pay the rents” reserved in the head lease. How does this change L’s rights?
· L is now considered to be in privity of contract with T1. As such, L can hold T1 liable (i.e., to hold T1 liable L has to be in privity of contract or privity of estate with them).
· This does not absolve T from liability to L (unless there was a novation). 

The Continuous Transfer

· L leases to T for a term of three years at a monthly rent of $1,000. In the lease “T covenants to pay the rent in advance on the first of each month” and also “covenants to keep the leased premises in good repair.” 
· Six months later, T assigns her entire interest to T1 who agrees to “assume all the covenants in the lease” between L and T. 

· Three months later, T1 assigns his entire interest to T2
· Three months later, T2 assigns his entire interest to T3.

· T3 then defaults on rent payment and fails to keep the premises in good repair. 

· FIRST classify each interest. 

· These are all assignments.
· SECOND determine liability.

· Who ends in privity of estate with L? T3 due to taking assignment from T2. As such, L can bring a claim against T3 because they are in privity of estate. 
· Who is L in privity of contract with (i.e., who can L bring a claim against based on privity of contract)?

· T – Yes. From the initial lease. 

· T1 – Yes. Because T1 agree to assume all covenants of the lease from T.
· T2 – No. L is neither in privity of contract or privity of estate with T2.
· Note that at one time L was in privity of estate with T2 when they undertook the assignment, but was not in privity of estate at the time of the breach. 

· Between T, T1, T2, and T3, what rights exist?

· If either T or T1 pay rent to L, they could sue T3. Since they paid the debt they have a “right of subrogation” to the party who breached. 
· T3 becomes the primary obligor when they take the assignment – T and T1 are effectively guaranteeing T3’s performance. 

Consent Clause

· Consent clause – a clause in a lease that specifies no assignment or sublease without prior approval from the lessor. 
· This is a restraint on alienation, but a valid one as Ls have a legitimate concern with protecting their reversionary interest and assuring the leasehold covenants are performed. 

· ISSUE RAISED – in a commercial lease, does L have to be reasonable in refusing to accept an assignee or sublessee?
	
	

	CL Rule
	Lessor may arbitrarily refuse to approve a proposed assignee / sublessee regardless of if they are a reasonable candidate


	Modern Rule 

(“new” rule – quickly becoming the majority rule)
	Lessor may refuse proposed assignee / sublessee where there is a commercially viable reason to object
**

Denial based on convenience or personal taste or sensibility it not reasonable
· Factors L can consider:
· Financial responsibility of the proposed assignee / sublessee

· Suitability of the premises for the proposed use by the assignee / sublessee

· Legality of the proposed use

· Need for alteration of the premises

· Nature of the occupancy

**

Economic Success of L – the purpose of a consent clause is not to protect L’s financial interest in a market where rents have greatly increase. The purpose is to give them discretion to prevent a default on payments. 




· Considering intent of the parties – which approach better tracks the parties’ intent?

· If there is a clause that says no assignments / subleases – this is clear to all parties involved. The tenant does not have the right to assign or sublease the premises. 
· If there is a consent clause – the “new” rule upholds the intent of the parties. T likely things L will be reasonable in considering a potential assignee or sublessee. 
· Commercial v. residential split
· These approaches do not apply to residential leases. 

· Ls maintain the right to be subjective in accepting or rejecting an assignment or sublease

· REASON – it is potentially more difficult to determine the financial viability of a person as opposed to a business. 

· There is also more personal space at stake – consider a person leasing their home while they are on a long term business assignment. 
Application, Consent Clause

· The following assumes a commercial lease . . .

	
	

	S1 – is the jurisdiction subject to statutory limits that bar refusal on certain grounds?
	· If so, keep the limits in mind relevant to the parties.

	S2 – does the jurisdiction follow CL rule or modern rule?
	· CL rule – analysis is over, L can refuse to consent for arbitrary reasons
· Modern rule – continue 

	S3 – in applying modern rule, consider factors. 
	· In addition to factors, keep in mind:
· Reasonable expectation of the parties at the outset of the lease

· Additional clauses - Ability for L to prevent scenario with specific clause in rental contract

	S4 – consider how the parties came to interact
	· Where L purchased the building and lease during T’s tenancy, the result might be different than if L had always been the L considering intent of the parties.


Examples, Consent Clause

Kendall v. Ernest Pestana, Inc.
· Perlitch leases airplane hanger space from the City of San Jose. Perlitch then subleases their space to Bixler for 25 years covered by an original 5-year term with 5-year renewal options. The sublease included a consent clause and was silent on a reasonability requirement. 
· Perlitch assigns its least to Ernest Pestana, Inc.

· After the assignment to E. Pestana, Bixler, who operated an aircraft maintenance business from the hanger, asked E. Pestana for permission to sublease to Kendall who also wanted to operate an aircraft maintenance business. 
· E. Pestana refused. Pricing in the market for hanger space had significantly increased and as part of their refusal they demanded more rent as well as other terms. 

· ISSUE – can a lessor be unreasonable or arbitrary in denial of an otherwise valid sublessee?
· HELD – in the absence of a commercially viable reason for denial, the L has to accept the proposed assignee or sublessee. 

· court adopts “new” rule on grounds that when a tenant enters into a rental agreement with a consent clause they expect the L to perform under the obligation of good faith and fair dealing. 
The Moving Tenant
· L leases to T for a term of five years and the lease contains a consent clause. After two years, T wishes to assign the remainder of their lease to T1. T1 rents from L in another shopping center with a lease that is about to expire and has been actively renegotiating its lease with L. L denies assignment to T1 because it does not want to lose T1 as a tenant from the other shopping center. Assume jurisdiction follows modern rule. Is L justified in refusing the assignment?

· Option 1 – No. L is only refusing the assignment to protect its financial interest in having both shopping centers filled. The purpose of a consent clause is not to protect L’s economic interest. 
· Also consider expectation of the parties – absent a contractual provision about refusing to rent to another of L’s tenants, T will expect this to be acceptable. 

· Option 2 – Yes, so long as they can articulate a commercially viable reason for the refusal. If T1 is a duplicate of another store within the same shopping center L may not rent to them on the basis of anti-competitive practices. Alternatively, if T1 requires the premises to be altered, L may be able to refuse renting to them.
L’s Competitor
· Assume the same facts as above, except now assume that T1 is a competitor of a business L runs in a shopping center close to where T leases. Again, assume a modern rule jurisdiction.
· Expectation of the parties
· From T’s perspective – if T1 is an otherwise commercially viable tenant, they will expect the assignment to go through. If L wanted to protect itself, it should have written in a clause in the lease. T has no reason to know of L’s other business ventures.
· From L’s perspective – L could argue that a store that sells the same products so close to the other store (i.e., their store) is a bad idea for the market in general and refuse the lease. 

Potential for Protest
· L, a Christian evangelical org., owns an office building that is uses primarily as its headquarters. L leases some space in the building to T, a dermatologist for a three-year period. After one year, T wishes to assign the remainder of its lease to T1, an abortion clinic. L refuses to consent on the grounds that it is fundamentally opposed to the aims and activities of T1. 
· S1 – assume there are no statutes that protect abortion based businesses or that otherwise implicate the situation.

· S2 - does jurisdiction apply CL or modern rule?

· CL – L is within their rights to refuse to consent to the assignment. 
· Modern – from Kendall “. . . denying consent solely on the basis of personal taste, convenience or sensibility is not commercially reasonable.”
· Alternatively, if L has a commercially justifiable reason for refusal to lease, they can. 
· S3 – weighing of factors.
· Provided that T1 is a financially viable tenant, L will likely have to accept them. 

· The space is already being used as a medical office so the proposed use as an abortion clinic is not that different. 

· Abortion is legal in the country so it is not unlawful.
· L may be able to make an argument that basing the business in the same building could lead to a disturbance of the peace, but this argument is unlikely to be accepted. 

· S4 – consider that if L had purchased the building after T had already leased the space, the reasonable expectations of the parties would be different in whether T could assign the lease or not. 

Formalism v. realism

· Assume the jurisdiction follows the CL rules. The lease prohibits only assignments without L’s consent. T rented from L in 1990 on a 40-year lease with a stable rent price. T wishes to assign its lease to T1. L refuses the assignment, but says it will allow T to terminate the lease early and L will relet the property to T1 at the market rental rate. To take advantage of the fixed rent, T subleases to T1 for the remainder of the term less 1 day. L sues to terminate the head lease (which will also terminate T1’s tenancy. What result?
· Formalism v. realism

· Formalism shows that this is a sublease. 

· Realism would look through the form contract and see that substance wise this is essentially an assignment. 

· Policy justification – the law generally favors free alienability of land.
· If L wanted to prohibit transfers, they should have crossed all i’s and dotted all t’s. 

· Because of this, formalism might trump realism.

Merger as a Transfer

· L leases a building to T (a company that makes computers) for 10 years. A clause in the lease states that T shall not transfer the lease without L’s permission. T and ABC Corp. subsequently merge. Does the merger result in a transfer that triggers L’s ability to terminate the lease?
· S1 – assume no statutes apply. 

· S2 – CL v. modern.

· CL – under a formalistic view, L can terminate in this case as the property has changed lessees. 

· Modern – continue with analysis. 
· S3 – factors.

· So long as the financial viability of T as a tenant now owned by ABC Corp. is acceptable to L, they should not have the right to terminate the lease. 

· Had L wanted to prohibit this exact scenario, L should have put something specific in the contract about it. 

Rule in Dumpour’s Case

· Where L consents to one assignment, L must specifically reserve their requirement to consent to future assignments (in the absence of the assignee agreeing to all obligations of original lease). Otherwise, no consent from L is required. 

· Rest. 2d of Property – disapproves of this rule in modern application. 
Example

· L leases to T for a term of five years at a monthly rent of $900. In the lease, T covenants to pay rent and not sublease or assign without L’s permission. Later, T, with L’s permission, assigns to T1 (T1 does not expressly assume the obligations of the original lease). 

· T1 then assigns to T2 without L’s permission. T2 defaults on rent payments, and L sues T1 for the amount due. What result?
· Rule in Dumpour’s case applicable – since L did not expressly reserve the right to consent to future transfers, the transfer to T2 is valid.
· L is still in privity of contract with T (as T1 did not assume the obligations under the lease)
· L is now in privity of estate with T2 (L was in privity of estate at one time with T1; however, no longer after the transfer has taken place). 

· Rule in Dumpour’s case not applicable – L does not have to expressly reserve the right, so the transfer to T2 is invalid and T1 is still in privity of estate with L making T1 liable to L for unpaid rent. 

Defaulting Tenant
L’s Options (Self-help Eviction v. Judicial Process)
· Where T has defaulted (i.e., failed to pay rent or failed to observe some other obligation under their lease), L’s options:
· CL Rule – L may use self-help eviction to retake premises so long as L’s means of re-entry does not breach the peace
· Modern Rule – L must resort to judicial process to enforce a remedy against T
· Pros and cons of self-help evictions (reasoning for and against modern rule)
	Pro – for Modern Rule
	Con – against Modern Rule

	· Modern Rule prevents suits for wrongful eviction
· Judicial involvement early also allows for correct and proper remedy for tenant without surprise
	· Pass through costs
· L has to bear cost of going through judicial process, will result in passing on fee to tenants who do pay rent

	· CL Rule presents issues during re-taking:

· If T is present, can lead to violence when L re-takes
· If T is not present, T can get stuck without their stuff after L changes the locks
	· Records
· Tenants evicted under the modern approach end up with court records and information reported to credit bureaus, this hurts evicted party later
· Self-help evictions generally are not reported 

	· RE:  Judicial involvement – T not paying rent can raise additional issues in L and T relationship

· e.g., breach of the implied warranty of habitability
	


· Residential v. commercial leases

· Majority rule – prohibition on self-help applies to both commercial and residential leases
· Minority rule – only applies to residential

· Why is it only prevented in residential

· (i) Psychological effect of loss of a residence is greater than the loss of a business

· (ii) Loss of a residence raises an immediate need to find replacement space – commercial tenants can take a longer timeline without space
· Why is self-help allowed in commercial

· (i) Equality of bargaining power – at the outset the parties have more ability to negotiate terms
Examples, Defaulting Tenants – L’s Options
Berg v. Wiley
· May 1971 - Berg operates a restaurant on premises leased from Wiley. Lease provides that tenant will (i) bear all costs of improvements or remodeling, (ii) make no changes without L’s approval, and (iii) operate their business in a lawful and prudent manner. 
· Jan. 1973 - Berg beings to remodel without Wiley’s approval.
· June 1973 – Health dep’t issues an order mandating changes to bring restaurant up to health code by July 15, 1973. 
· July 1973 – Wiley sends Berg a letter saying they violated the lease (i) by remodeling without approval, and (ii) operating in violation of health code. The letter gave Berg two weeks to make changes or Wiley would re-enter premises. 
· Berg eventually closes in mid-July with a sign that says they will be closed for sometime. Without Berg present, Wiley re-enters and changes the locks with Berg’s stuff still inside.

· ISSUE – Was Wiley’s re-entry of the premises forcible and wrongful?
· HELD – court changes from CL Rule to Modern Rule related to self-help. Finds same conclusion under either approach.
· CL Rule – yes, the only reason there was no breach of the peace was that Berg was not present when Wiley changed the locks. 
· Modern Rule – prohibition against self-help means Wiley was not entitled to this action. 

Mitigation of Damages
· Surrender v. Abandon
· Surrender – agreement between L and T to terminate a lease early
· Effective surrender relieves the tenant form future rent liability (any past rent liability is sustained)
· Statute of frauds – express surrenders is subject to statute of frauds, where the lease was in writing so too should be the surrender.
· Abandon – T vacates the leased property and ceases payment of rent without justification and without present intention of returning. 
· Can happen: (i) after L does not accept T’s offer of surrender, OR (ii) without warning to L
· Where T has abandoned, L can:
· Implied Offer of Surrender – treat T’s abandonment as an implied offer for surrender which they can “accept” by not bringing an action against T for unpaid rent 
· Pursue damages – bring a claim against T for the unpaid rent amount
· For pursuing unpaid rent damages:
· Traditional Rule (Majority Rule / Rule from Rest. of Prop.) – L is under no duty to mitigate T’s damages
· Modern Rule (Minority Rule) – L has an obligation to take reasonable efforts to mitigate T’s damages, i.e., find another suitable tenant to whom they can relet the premises
· In an action for damages, L is responsible for demonstrating these efforts as a threshold step to collecting the damages amount
· Mechanics for the modern rule

· L must undertake “reasonable efforts” to relet the premises

· Reasonable efforts – L has a duty to treat the abandoned apartment like part of its normal stock of vacant units
· To satisfy its obligation L should – clean, list, show, etc. the unit as it would when a lease normally ends

· L is only obligated to rent to a tenant they would otherwise accept – there is no duty to lower standards for reletting to another tenant

· Courts treat each of L’s units as “unique,” meaning each has its own characteristics and pros and cons such that the new T should make the decision on which unit to lease

· L cannot incentivize tenants away from picking abandoned unit to increase damages 

· Justifications for traditional rule and modern rule

	Traditional Rule (Majority Rule)
	Modern Rule (Minority Rule)

	· Lease is a real estates - T purchased an interest in real estate and cannot, by their own wrongdoing, impose a duty on L
· L should not be forced into a new tenant relationship unilaterally by T

· L should not be forced to continually look for tenants
	· Lease is a contract – in modern society, a lease is more like a contract
· Incentivizes productive use – the leased space will be used again more quickly
· Consistent with policy of opening housing to more people

· Incentivizes L to choose tenants more carefully to avoid turnover

· Prevents vandalism – empty property (potentially without L’s knowledge) leaves open the possibility for vandalism


· Residential v. commercial
· Jurisdictions that do apply the minority rule typically only apply it to residential leases
· Waive-ability

· In some jurisdictions that impose the modern rule, they view it as a default term that can be waived by the parties upon entering into the contract
Example, Defaulting Tenant – Mitigation of Damages

Sommer v. Kridel (N.J. 1977)
· Kridel leased an apartment from Sommer with a two-year term of years lease from May, 1972 through April, 1974. Kridel intended to live in the apartment with his fiancé after their marriage with their parents paying rent while he finished law school.  Kridel and his fiancé never married. 
· Kridel never moved into the apartment. May 19, 1972 – Kridel wrote Sommer a letter explaining the situation and informing Sommer he was breaking the lease. In the letter he forfeited his security deposit and one months rent. Sommer did not respond and eventually relet the apartment in August 1973. 

· Sommer sued Kridel for the value of the rent from May 1972 through August 1973. 
· ISSUE – does Sommer have a duty to mitigate damages by taking reasonable efforts to relet the apartment after a tenant has abandoned the property?
· HELD – N.J. adopts modern rule with this case on the grounds of a lease in modern times being more like a contract as opposed to a property interest. 
· Court imposed an obligation on L to demonstrate they took reasonable efforts to relet the premises as a threshold to bringing an action for damages. 

· Factors to consider – did L treat the unit as one in their vacant rental stock and did they take reasonable efforts to find another tenant. 

· Remanded to trial court for proceedings consistent with the opinion.
Security Deposits

· Purpose – protect L in the event T defaults on rent, damages the premises, or otherwise breaches the lease
· Recent statutory reform

· Limits on amount that can be collected – usually two months

· L must place the deposit in an escrow or trust account, cannot co-mingle it with other funds
· T’s claim to their deposit is superior to L’s creditors claim on their assets

· When L returns the deposit, they must return an itemized list of deductions

· (In some cases) L must pay interest on the deposit

· (In some cases) If there are issues with L’s returning the deposit, damages can be double or treble the deposit amount

· Practically . . .

· There is a lot of potential for abuse, L has the money in their possession so they are in the position of power

The Landlord’s Duties
Commercial v. Residential
· In considering the L’s duties under the lease a court is more likely to:
· Allow waiver in a commercial lease

· Permit T to take on additional duties

· REASONING – parties have more equality of bargaining power v. a residential lease the contract is typically a take it or leave it arrangement. 
Duty to Deliver Possession

· English rule (majority approach) – L is obligated to deliver both legal and actual possession to T
· If L defaults
· T can terminate the lease, OR
· Keep the lease in place and sue for damages

· REASONING – L has greater ability to guard against risk of trespassers and holdover tenants

· American rule (minority approach) – L is only obligated to deliver legal possession, i.e., T is responsible for ousting a trespasser or holdover, not L
· T could also seek remedy against the person wrongfully in possession

· REASONING – T has greater incentive to protect against the trespasser and holdover than L with sufficient remedies to do it

L’s Duty Regarding Condition of the Premises

· Lease:  conveyance of an estate or a contact?
· Important related to obligation of the parties under each – today, leases (especially residential leases) are considered to be contracts

	
	

	Conveyance of an estate 

· Comes with covenants
	A covenant that one party agreed to still must be performed despite the other party defaulting on a covenant they agreed to

	Contract

· Comes with terms
	If one party breaches the contract, the other party can stop performance of their promise under the contract

	For Leases – since they are treated as contracts, if L breaches the contract, T can stop their performance, i.e., withhold rent


Quiet Enjoyment and Eviction
Covenant of quiet enjoyment – L promises not to interfere with T’s right of possession or beneficial use and enjoyment during the term of the lease
· Examples of wrongful conduct that justify a breach
· L’s duties as set out by the lease – e.g., covenant to make repairs

· L’s statutory duties – e.g., in a residential dwelling, to provide heat
· CL imposed duties (actually – these are exceptions to the standard of basically no duties)
· Common areas -  L is responsible for their care and condition

· Latent defects – L is obligated to disclose defects at the outset of the lease which they knew or reasonably should have known about

· Nuisances (only in some jurisdictions) – L is responsible for abatement of nuisances occurring on the premises if they affect T’s use and beneficial enjoyment
· Furnished dwellings rule – for short-term leases of furnished dwellings, implied duty to make and keep the premises habitable

· Acts of third parties

· Traditional rule – L not responsible for third parties. 

· Modern rule – L is responsible for controlling behavior of third parties if L has legal authority to do so. 
· DAMAGES for breach of covenant of quiet enjoyment:
· (1) T can remain in possession and sue for damages, this does not relieve T of its obligation to pay rent
· (2) T can allege eviction which relieves them of their obligation to pay rent; however, T must vacate the premises, in addition T can sue for damages
· Waiver of Covenant of Quiet Enjoyment
· Split between commercial and residential

· Commercial – were parties have equal bargaining power courts will sometimes allow waiver
· Residential – the covenant is not waivable due to an inequality of bargaining power between L and T; however, see potential for waiver of right to remedy related to timeliness of vacation of premises
Eviction
· Where T has been wrongfully evicted by L, T is relieved of their obligations to pay rent under the lease
· Actual Eviction

· T is physically deprived by L (or someone L is responsible for) of a material part of the leased premises
· Constructive eviction 
· There is a constructive eviction where:

· (1) there is wrongful conduct by L (or someone L is responsible for);
· (2) the conduct substantially interferes with T’s beneficial enjoyment of the premises; AND
· (3) T quits (i.e., vacates) the premises within a reasonable amount of time after the wrongful conduct.
· Related to (2), L depriving T of beneficial use and enjoyment of any part of the premises is sufficient for T to quit the premises. 
· L’s fleeting interference with lessee’s beneficial use and enjoyment should be excused. 
· Timing 
· Pre-vacation of premises – depending on the severity of the breach, courts generally require a T who notifies a L of an issue and gives them a change to remedy the problem
· Timing between vacation and wrongful conduct – in considering the amount of time that passes while the issue is outstanding, consider the severity of the issue
· Where T stays after the wrongful conduct begins, L can argue that T does not really take issue with it; therefore, T has waived their right to assert a constructive eviction claim. 

· Where T leaves too early, L can argue they were not given adequate time to remedy the issue. 
· Standard 
· A reasonable person standard is employed to determine if: 
· T gave L an adequate change to remedy the issue.
· There has been substantial interference with T’s beneficial use and enjoyment.
· T vacated the premises appropriately. 
Application / Examples, Quiet Enjoyment and Constructive Eviction

Steps for Application
· S1 – Did this breach the covenant of quiet enjoyment?

· S2 – Did T tell L about the issue and give L time to fix it?

· S3 – Does this rise to the level of constructive eviction such that T was justified in ceasing to pay rent (review elements)?
A No Smoking Sign on Your Cigarette Break
T has a term of years lease but vacates prior to the end of the term and stops paying rent. L subsequently sues for unpaid rent and T asserts a defense of constructive eviction claiming L breached the covenant of quiet use and enjoyment. The building was a non-smoking building and T complained to L of their apartment smelling like cigarette smoke. Result?
· S1 – consider the intent of the parties. T likely assumed that non-smoking building meant his apartment could not be smoked in and that the building would not generally smell of smoke. 
· S2 – in this case, T likely would need to complain more than once and give L a chance to respond. If there was radio silence from L after a few attempts, T may be able to proceed. 
· S3 – Consider the elements. Note that the timeliness of L’s response in S2 can factor into the wrongfulness of the conduct. 

· (1) Wrongful conduct
· Traditional view – L is not responsible for the conduct of third parties and cannot be said to have acted wrongfully. 
· Modern view – L’s failure to respond and correct the behavior of the smoker could be seen as wrongful if the smoker was another tenant who was also subject to the no smoking requirement.
· (2) Substantial interference – Considering the intent of the parties, a reasonable person may determine there has been substantial interference if T can demonstrate his clothes and belonging smell like smoke, or that T has asthma and the smoke makes it hard for him to breathe. 
· (3) T vacates after a reasonable time – again, if T gave L ample opportunity to remedy the issue and no action was taken, then T is justified in vacating after a reasonable amount of time. 
The Dodgy End
Same facts as above, except instead of cigarette smoke the apartment has been the site of criminal activity. T complains to L and L installs deadbolts and hires a security guard, but the problem persists so T leaves. 
· S1 – there likely has been a breach here as a person cannot live in a building riddled with crime such that they are nervous about their apartment. 
· S2 – T did give L a chance to remedy the problem. In this case, L also took steps to remedy the situation.
· S3 – Considering L’s actions, this likely does not rise to the level of constructive eviction. L’s actions seem appropriate under the circumstances. L is not purported to be a guarantor of safety. 
· EXAM TIP! Do not stop here for branching purposes. Only stopping here for outline purposes. 

The Alt. Right and Women’s Rights
T, a gynecologist, performs elective abortions as part of her practice. Anti-abortion protestors demonstrate in the parking lot and lobby of her building. The protestors sing, chant, and picket as well as distribute anti-abortion literature to all who park in the parking lot. T complains to L for many months, but L continually tells T there is no action that can be taken.  Finally, T vacates the premises and L brings an action against T for unpaid rent. Result?
· S1 – this likely does breach the covenant of quiet enjoyment as the protests occur in the common areas and L could have at least attempted to take some action. 
· S2 – T did give L a chance to remedy the situation as indicated by “many months” of complaints. 
· S3 – Elements of constructive eviction.

· (1) Wrongful conduct
· Traditional view - L does not have responsibility over the actions of third parties, but they do have responsibility to keep the common areas usable for their tenants. As such, L likely should have at least called the police to eject the protestors from the common areas. 
· Modern view – generally the same as above; however, pertinent to note L’s lawful basis for controlling the actions of the protestors would be to call the police. L having a lawful basis to assert control over third parties is what separates traditional and modern view. 
· (2) Substantial interference – where L has a responsibility to bring a trespass action, this will likely be seen as substantial interference. 
· However, if the court concludes there is no wrongful conduct on the part of L / no duty related to the third parties then obviously not. 
· (3) Timely vacation – T is likely justified in vacating the premises; however, the amount of time T stayed should be considered. 

· If T stayed for “many months” such that it seems the protestors were not a problem, then T may waive their right to assert constructive eviction. 
· Alternatively, if T is painted as a reasonable party, they will likely succeed. 
The Implied Warranty of Habitability

· Implied Warranty of Habitability – L is obligated to deliver and maintain throughout the tenancy premises that are safe, clean, and fit for human habitation – extends to all “essential facilities”
· Essential facilities – facilities vital to use of the premises

· L’s obligation exists regardless of T’s knowledge of a defect, i.e., it cannot be waived
· Scope of Implied Warranty of Habitability
· Important because even if the premises falls outside the scope of the IWH, the covenant of quiet enjoyment and constructive eviction could still apply.
· Depending on the jurisdiction and its statutes, the following may or may not be captured:
· Single family residences (especially for a long-term lease)
· Long-term leases in general
· Non-merchant leases (e.g., Erik goes on secondment to KPMG Australia and leases his condo to someone else)
· Agricultural leases (consider the lessee’s ability to remedy the issue itself)
· Commercial leases - jurisdictions are split, likely has to do with type of defect and its impact on “essential facilities” 
· What constitutes a breach
· (1) **L is not responsible for defects caused by T**

· (2) Housing codes – violation of minimums in local or municipal codes can serve as prima facie evidence where there is a “substantial” violation
· One or two small violations are de minimis and should be disregarded
· (3) Effect on safety and health – where there is not a housing code, the implied warranty is breached when the claimed defect affects the health and safety of T
· REAL QUESTION – does a reasonable person believe the defect imposes risk to the health and safety of T
· e.g., continued loud noises in an apartment, failure of a central air conditions in some places, bedbugs, second-hand smoke, etc.
· How T can bring a claim
· To bring a claim, T must show:
· (1) that T gives sufficient notice to L of a defect or demonstrates L knew of a defect,
· (2) that T gave L reasonable time to correct the defect, and 
· (3) L failed to adequately address the defect
· **Does not require that T vacate the premises**
· Damages available to T for breach by L
· Option 1 – T continues to pay rent and seeks:
· (i) Difference in value – the value of the dwelling as warranted v. the value of the dwelling as exists in the defective condition
· (ii) Compensatory damages – value for a discomfort or annoyance
· e.g., where T cannot bathe due to lack of hot water or cannot use a room due to rodent infestation

· Must be specifically calculated, cannot serve as de facto punitive damages
· Option 2 – T stops paying (all or a portion of) rent and defends against an ejectment action with the affirmative defense of breach of implied warrant of habitability
· T must demonstrate:
· (1) They stopped paying after giving L a reasonable chance to remedy the problem
· (2) The defect existed throughout the entire period for which they did not pay
· Where L remedies the problem, T is obligated to begin paying rent again
· Depending on the jurisdiction:

· T may be able to withhold all rent where only part of the premises are affected
· T may have to continue paying rent into an escrow account until the action is resolved
· Other

· Self-repair – where T makes a necessary repair themselves after L fails to address, T can deduct the cost of the repair from future rents
· Punitive damages – available in situations where breach is willful or wanton or fraudulent in nature
· Can be demonstrated through personal ill will or a reckless disregard of T’s rights

· A failure to repair to the detriment of T’s health and safety is grounds for punitive damages

· Difference in value damages
· (1) Agreed rent – fair market rental value (FMRV) of the premises in a defective condition

· (2) FMRV of premises in a compliance condition – FMRV of premises in a defective condition
· (3) Agreed rent - % of rent corresponding to lease value lost as a consequence of L’s breach – i.e., (actual rent * [FMRV with breach / FMRV of compliant premises])

· (1) potentially grants T no remedy – where L can demonstrate T knew of defects at the outset of the lease L can argue that the agreed rent already takes into account the condition of the premises
· Consider caveat lessor – you paid for a crap place and that is what you got

· For (2), agreed rent can be evidence of premises in compliance condition, especially where the issues began after the tenancy started
· Waive-ability
· Split between commercial and residential

· Commercial – were parties have equal bargaining power courts will sometimes allow waiver; however, more difficult to waive than covenant of quiet enjoyment
· Residential – not waivable due to an inequality of bargaining power between L and T
· In very limited circumstances, if the parties have equal bargaining power a court may permit waiver in the case of a residential lease
Comparison: Covenant of Quiet Enjoyment v. Implied Warranty of Habitability
	Covenant of Quiet Enjoyment
	Implied Warranty of Habitability

	· Requires a breach of a duty by L – however, L traditionally has few duties
	· Imposes an affirmative obligation on L to maintain the presmises

	· How to seek damages – T must either (i) vacate and stop paying rent or (ii) continue to pay rent while they seek damages
· Less incentive for L to take action
	· How to seek damages – T can remain on premises and withhold rent
· Incentivizes L to take action


· Damages
· Covenant of quiet enjoyment – L has less incentive because they can relet the premises after T vacates or they are still collecting rent so there is no immediate need to make repairs
· Implied warranty of habitability – L has to take an affirmative step
· (i) Fix premises – this will restart the payment of rent
· (ii) Sue T for ejectment – after T stops paying rent, if L asserts an ejectment action T can defend by asserting a breach of the implied warranty
Application / Examples, IWH
Steps for application
· First – consider commercial v. residential lease.
· Commercial lease – tenant will typically have to pursue breach of covenant of quiet enjoyment
· Residential lease – tenant may have the option to pursue a solution through the implied warranty of habitability; HOWEVER
· If there is no detriment to their health or safety then they can still pursue breach of covenant of quiet enjoyment
· Second – apply appropriate option: 
· breach of covenant of quiet enjoyment (and potentially constructive eviction), OR 
· implied warranty of habitability
Employees on Strike
L owns a high-rise apartment building. L’s entire maintenance and janitorial staff goes on strike for two weeks. The building’s incinerators stop working. L supplies paper garbage bags for residents to take their trash to the curb. Every day the maintenance and janitorial staff picket between the street and where the trash is piled on the curb such that the city garbage collection people refuse to pass. Over time, trash piles up as high as the first floor windows. Without the routine extermination services rats and other animals get into the building. Has L breached the implied warranty of habitability?
· (1) Has T given notice or should L reasonably know about the problems?
· Yes. L clearly knows evidenced by their provision of paper garbage bags. L also knows that his employees are on strike and not working. 
· (2) Has L been given a reasonable amount of time to remedy the problem?
· Yes. Given the nature of this problem, it requires somewhat immediate attention. Where things continue after two weeks, L has exhausted an allotment of reasonable time. 
· (3) Has L failed to adequately address the issue?
· Yes. The garbage pile up is likely a hazard to tenant health as are the animals loose in the building. 

· *What damages should T pursue?

· Option 2 - To incentivize L to take action, the Ts should stop paying rent. To get them to restart, L will be forced to either end the strike with his workers or hire additional people to get the services to restart. 

· If L provides an adequate remedy, the Ts will have to start paying rent again, but they will also have their problem fixed. 
· Option 1 – T’s could also bring a claim against L for the difference in value between the premises in habitable condition v. what they were currently getting. 
· In this case, since their situation did not start out poorly, Ts could institute an action using a damages calculation based on [agreed rent] – [FMRV with conditions under breach]
· This option, however, is not preferred as it will not incentivize L to take action as T will need to continue payment of full rent during the period.
The Upper East Side – Amenities, necessary? 
T resides in a fancy apartment building on the Upper East Side and pays high rent for the privilege. T’s lease provides for amenities:  an attendant at the door, an elevator, a swimming pool and gym in the apartment building, etc. State law requires that leased dwellings be fit for habitation, safe, health, and in accord with “the use reasonable intended by the parties.” Does the quoted language extend the implied warranty of habitability to encompass the services and amenities T reasonably expects to get according to the terms of his lease?
· IWH – L is obligated to deliver and maintain premises that are safe, clean, and fit for human habitation. This obligation extends to all “essential facilities,” i.e., those vital for use of the premises.  
· T could argue the elevator and doorman are essential. 
· The argument for the elevator is strengthened where T lives on a higher floor. 
· The argument for the doorman is that they related to the building’s safety. Where the court asks if L has failed to adequately address this issue, however, L could likely defeat this point where they have functioning locks. 
· (1) / (2) – assume L has notice and T has given L a reasonable amount of time to respond. 

· (3) / Damages – where L has failed to adequately address, T likely cannot withhold rent in this case given this is more of an annoyance. T should seek compensatory damages (i.e., Option 1). T could also argue for a difference in value between the premises in habitable condition (i.e., with working elevator) v. in the current state (i.e., with a broken elevator).
· Since buildings are difficult to accurately compare, this may be an instance where T can use the (agreed rent * % of building with and without the state of repair) – T could use evidence of walk-ups and elevator buildings to justify this percentage. 
· Breach of the covenant of quiet enjoyment – under the covenant of quiet enjoyment, T has a right to beneficial use and enjoyment to every portion of the premises. T can argue they are deprived of this right if they are denied access to the swimming pool, gym, etc. 
· S1 / S2 – assume L has notice and T has given L a reasonable amount of time to respond. 
· S3 – this will not raise to the level of constructive eviction. T likely has a cause for compensatory damages in the form of a rent abatement. T should continuing paying rent to L during this period and can seek a refund.
Meet your new neighbor, Mo Lester
L leases an apartment to X, a registered sex offender. T, who was already living in the building under a one-year lease in the apartment adjacent to X learns of this and notifies L in writing she wants to move out. L does not respond. T vacates and sues for return of her security deposit. L counterclaims for the balance of her rent due on the original lease. Did L by leasing to X breach the IWH? Regardless, is T free to vacate?
· IWH – L is obligated to deliver to T premises that are clean, safe, and fit for human habitation. However, X is also a person with a right to housing. 
· T’s ability to vacate
· Given the conflicting policy concerns related to IWH and X’s right to housing, T may have better luck asserting a claim for breach of the covenant of quiet enjoyment. Because this concerns safety, T can likely assert this gives rise to a constructive eviction as well. 
· S1 / S2 – here, L has failed to respond to T’s demand to move out. 

· S3 / (1) – L’s failure to take any action could be considered wrongful conduct as T, by feeling unsafe in their home, is deprived of beneficial use and enjoyment of the premises. 
· (2) Substantial interference – assuming T and X share common areas, and maybe potentially a laundry room, T can argue X’s presence takes a psychological toll on her ability to freely move about the building. 
· (3) Timely vacation – in this case it seems like T has vacated in an appropriate manner, i.e., after giving L notice and chance to respond. 
· CONCLUSION – L should be free to rent to X without breaching the IWH; however L should also likely allow T to vacate the premises if they feel unsafe. Consider from T’s perspective that she does not want to stay while a court works out the correct solution. T’s vacation of the lease does disincentivize L from renting to sex offenders in the future, but it’s a balancing of interests. 
Retaliatory Eviction Doctrine
· L cannot retaliate against T for reporting a housing code violation

· The IWH imposes an affirmative duty on L to keep the premises clean, safe and fit for human habitation. 

· From CL, L is not under an obligation to cite a reason for terminating a tenancy at will or refusing to renew an expiring term of years or periodic tenancy. 
· If T reports L in violation, L can choose to force T to leave in retaliation. 
· Rebuttable presumption of retaliation

· If L (i) terminates T’s tenancy, (ii) raises rent, or (iii) decreases services within a statutorily set window after a complaint from T (usually 90 to 180 days) they are presumed to have retaliated. 
· L has the burden of provi

· Retaliatory actions outside the window are also prohibited; however, T has the burden of proof to demonstrate that L’s actions were retaliatory in these circumstances. 
Module 4 – The Land Sale

Contract for Sale
Statute of Frauds

· The contract for the sale and purchase of land must be in writing to be legally enforceable – i.e., since it is a serious transaction need hard evidnece
· Three requirements to satisfy the SoFs – the memorandum of sale must:

· (1) Signed – be signed by the party to be bound
· (2) Describe – describe the real estate

· (3) Price – state the price
· Courts are (sometimes) flexible on inclusion of price

· Courts are also sometime not flexible – require very explicit pricing and credit terms to be included

· EXCEPTIONS – NOTE! For an exception to apply, there needs to be some indication the agreement actually existed
· Part performance – where there has been an oral agreement and part performance by one party, a court will enforce an agreement for the purchase and sale of land despite the writing requirement in the statute of frauds
· What qualifies as “part performance” depends on the court’s theoretical basis for the upholding the doctrine of part performance
	Theory
	Acts that would satisfy

	Theory 1 – acts of the parties substantially satisfy the evidentiary requirement of the SoFs
	· Buyer taking possession AND 

· Paying part of the purchase price OR making valuable improvements

	Theory 2 – SoFs doctrine is used to prevent injurious reliance on the contract (i.e., prevent a party with superior knowledge of SoFs to take advantage of another)
	· Buyer taking possession alone is sufficient
· Overlaps with estoppel


· Estoppel – where one party has induced the other to seriously change its position in reliance on the land sale contract, a court will enforce the agreement despite it being oral
· Hickey v. Green 
· Green owns Lot S which she advertises for sale. 
· July 12 – (i) Hickey and Green orally agree that Hickey will purchase the lot for $15k, as part of discussion Hickey tells Green he plans to sell his other house; (ii) Green accepts a check for $500 from Hickey that serves as a deposit. 
· Hickey marked on the back of the check “Deposit on Lot S, (brief description of lot), etc.” 
· Green never signs the check or deposits it. 
· Between July 13 and 23 – Hickey sells his current home.

· July 24 – Green reneged on the deal because they found another purchaser who was willing to buy for $16k. 

· Hickey sues Green for breach seeking specific performance, Green defends by saying the SoFs was not satisfied. 
· HELD – Hickey deserves some remedy. Their behavior in listing and selling their other home indicates reliance. Green is “estopped” from selling to second purchaser due Hickey substantially relying on their oral agreement. 
· If Hickey cannot get their old home back from the person they sold to then specific performance. 

· If Hickey can, then Green should be obligated to pay Hickey for all sale costs associated with selling their home. 

· Why wasn’t SoFs satisfied based on the check?
· Green, the party to be bound, never signed. 

· IMPORTANT – see that Green never denies the existence of an oral agreement and is more using SoFs to snake out of contract with Hickey. Hickey’s check also could have served as evidence of the agreement. 
· REASONING for SoFs
· Judicial economy

· Stated – its not appropriate to leave an important oral contract up to the jury. Too much he said / she said. 

· Practical – it saves parties’ money and court’s time trying to prove oral agreement. 
· Certainty / accuracy – SoFs provides evidence of what the parties actually included in the agreement. 
· Makes parties cautious – a writing makes it serious, where the transaction is important we want the parties to carefully consider it
Statute of Frauds – Example Problems

· #1 - O, owner of Blackacre, executes and delivers a deed of Blackacre to her daughter, A, as a gift. The deed is not recorded. Subsequently, O tells A she would like Blackacre back. A, a good kid, simply hands back the deed her mother gave her saying “the land is yours again. Who owns Blackacre?
· Consider SoFs, A still owns Blackacre. To satisfy statute need a writing that describes the property and is signed by the party to be bound (and might describe price / consideration given). 
· Here, the O to A deed describes the property and is signed by O the transferring party to be bound. The A to O handover, however, is not signed by A; therefore, it fails the SoFs. 
· For this to be effective, A would need to write out a new deed, sign it and it to O. 

· #2 – Change of facts. O executes and delivers a deed to her daughter conveying Blackacre to O and A as joint tenants. The deed is not recorded. Subsequently, A tells O she would like her son B to have her interest, and O agrees. To save the recording tax on two deeds, A “whites out” her name on the deed and replaces it with B. The deed is then recorded. O dies. Who owns Blackacre?
· A owns Blackacre. 

· UPSHOT – whiting out someone’s name and replacing it is an insufficient conveyance. For A to transfer their interest, A would need to write out a separate deed and give it to B. 

· What if O and A decide that O and B should be in joint tenancy?

· A should convey her interest back to O, then O can convey a half interest to B so that they can establish the four unities as joint tenants. If A conveys straight to B, then O and B will be tenants in common as the unities will be destroyed. 

Merchantable / Marketable Title

· Merchantable / Marketable title – title not subject to reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent, and intelligent person, who, guided by legal counsel, would be willing to take and would be willing to pay fair value for it. 
· I.e., Title not encumbered in a way that a reasonable person would know they are buying a lawsuit. 

· RELEVANCE – if the seller cannot convey a marketable title the buyer is entitled to rescind the contract.
· For the buyer to rescind the land sale contract, the cloud on title must be reasonable certain. 

· ELEMENTS of a title being unmarketable and buyer rescinding:

· (1) The party holding title must be exposed to the hazard of litigation – i.e., property is subject to a restrictive covenant or violates a zoning ordinance such that the holder of title could be sued

· (2) The defect must be of substantial character – immaterial defects should be forgiven
· (3) The previous title holder was given reasonable time to correct the defects and has failed to do so
· Difference between public v. private covenants

	
	Mere existence
	Violation

	Public - Zoning
	No issue with title based on existence
	Violation makes title unmarketable

· NOTE! where there are violations, they can be waived

	Private land use restrictions (i.e., covenants)
	Renders title unmarketable – unless waived
	


· Easements – a right to use land, e.g., a driveway from a neighboring lot crosses a side yard. 
· Authority split – do obvious easements render title unmarketable?
· An obvious easement is one a buyer saw or should have reasonably seen during due diligence in the sales process. 
· Majority – any easement renders title unmarketable unless it is specifically waived

· Minority – since a reasonable buyer should have seen the easement, the buyer has impliedly consented to its existence so it is impliedly waived and title is not unmarketable. 

· Minority view seems obvious – but majority view exists because courts like certainty. They do not want question of what a party knew and when they knew it. 

Marketable Title – Case Example
Lohmeyer v. Bower
· L enters into a contract to buy Lot 37 from B. Contract says B will convey to L marketable title and that L takes the lot “subject to all restrictions and easements on record.”
· The original subdivider put restrictive covenants on the lots stating all structures had to be two-story – the house on Lot 37 was a single story. 
· L, after doing research, also determines the house is too close to the property line such that it is violating an area zoning ordinance. Local zoning says all houses must be 3 ft. from the lot line – the house is 1 ft. away. 
· L brings suit to rescind the contract and demands return of their earnest money. 
· B answers contesting the right to rescind and files a counterclaim asking for specific performance of their agreement. 

· HELD – L can rescind the agreement.
· Related to the public zoning requirements, since they are violated title is unmarketable. 
· Related to the private restrictions, L did waive the ability to challenge their existence in the K, but they are violated here so title is also unmarketable on this basis. 

· The defects are of a substantial character. 
· The zoning requirement could be remedied by B purchasing two additional feet of property to convey to L
· The private restriction could also be remedied by B adding a second story to the house. 

· Not an effective resolution as this would force L to purchase something they did not originally bargain for. 

Equitable Conversion

· Doctrine of equitable conversion – if there is a “specifically enforceable contract” for the sale of land, equity regards as done that which ought to be done

· Buyer – seen in equity as the owner from the date of the contract (i.e., buyer has equitable title after the contract is signed)

· Equitable title can be specifically enforced

· Seller – has a legal claim to money for land secured by a “vendor’s lien” on the land, also holds legal title as a trustee for the buyer

· What is a “specifically enforceable contract?”

· One where money damages are inadequate – e.g., land since all land is unique.
· Where is the doctrine of equitable conversion relevant?

· When something goes wrong during the escrow period – i.e., between the contract and closing. Most commonly:
· Risk of loss

· Inheritance
· Risk of Loss
· The premises are destroyed during the escrow period. What result?

· Where the contract allocates risk – follow the intent of the parties. 

· Where the contract is silent

· Large Majority – the purchaser bears the loss since equitable conversion deems the purchaser as the owner
· Small Majority – the seller as the legal title holder bears the loss

· Massachusetts – it is a facts and circumstances review
· Loss on seller – when the loss to a building is substantial and the terms of the contract show the building was an important part of the agreement.
· Either party can seek enforcement – when the loss was not substantial (in these cases an abatement to the purchase price may be given).
· Other (consistent with Uniform Vendor and Purchaser Act) – the risk of loss is place on the party in possession

· Where the seller has insurance and there is the risk of loss . . .

· If the buyer has the risk of the loss, most states hold the seller holds the insurance proceeds as trustee for the buyer
· Inheritance
· What happens when one party to a land sale contract dies during escrow?
· IF equitable conversion has occurred, THEN:

· The seller’s interest is personal property (i.e., the seller’s heirs have a right to cash from property)
· The buyer is treated as the land owner and the real property is passed accordingly
The Duty to Disclose
· Modern majority view is quickly replacing common law approach in all jurisdictions
Modern Majority

	

	No distinction between misfeasance or nonfeasance

· The seller has a duty to disclose all known “material” defects

· Nondisclosure of a “material” defect = fraud or a misrepresentation

**

Modern majority approach is accomplished through statutory requirements

· Statutes include a non-inclusive list of defects that are required to be disclosed

· Seller is required to fill out a form listing all defects


At CL
	
	Defined
	Result

	Misfeasance
	“Material” misrepresentation upon which a party is justified in relying
	Buyer has grounds for recission

	Nonfeasance
	Failure to disclose a “material” fact (i.e., seller knows and is just silent)
	Caveat emptor


· Material Defect – two potential tests
· Objective – would a reasonable buyer attach importance to this defect in making a decision to buy
· Subjective – does the defect affect the value or desirability of the property to the specific buyer in question?
· Fraud – under either the modern majority view or CL, fraud on the part of the seller entitles the buyer to rescind the contract. 
**

Situations to specifically consider

· “As is” clauses – a contract clause specifically stating the seller does not warrant anything about the quality of the property

· The clause does not absolve a seller from its duty to disclose “material” defects
· General presumption – the clause is enforceable and will be upheld if the defects are reasonable discoverable and there has been no fraud or concealment. 
· Stigma Statutes – statutes that exempt psychological or prejudicial factors from disclosure requirements that might affect market value – several states now have these

· e.g., if a murder previously occurred in the house, the former occupant died of AIDS 
· Disclosure of Hazardous Waste Disposal – the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) imposes strict liability for hazardous waste on:
· Current owners, prior owners at the time of the contamination, the generator of the waste, and a transporter of waste. 
· Under CERCLA – the EPA can pay for environmental cleanup then sue one of the listed parties for the cleanup costs. 

· Options for a subsequent purchaser:

· Bona Fide Purchaser Defense

· WHERE

· The release of materials took place prior to the purchaser owning the property AND

· The purchaser made appropriate inquiry as to the previous ownership and use of the property AND

· The purchaser exercises care wrt the hazardous substances found at the facility

· THEN

· A BFP can be released from liability related to clean up costs.

· Contribution from their seller

· Purchaser could also sue the party who sold them the property for contribution to cover the clean up costs imposed on them
Examples of Duty to Disclose
· Almost Famous! Seller lives in a compact community. His neighbor has a garage band that only practices on Friday and Saturday nights. They are awful. Seller only shows his house during the day on Monday through Thursday. Does seller have to disclose the garage band?
· If the buyer specifically asks about noisy neighbors . . .
· The seller is required to disclose – a failure to disclose would likely otherwise been seen as fraud.
· Modern majority view
· Is the defect material? Reasonable minds can differ. In this case it is on the border. If the seller discloses it might hinder the sale; however, if the seller fails to disclose they potentially open themselves to litigation. As such, to avoid an expensive lawsuit, it would be best to disclose. 
· At CL – there is no duty on the seller to disclose, caveat emptor. 

· Johnson v. Davis – D and J contract for sale of J’s home for $310k. J specifically tells D the roof does not leak. D gives J a 10% deposit and J vacates the premises. A few days later, D learns the roof does leak and its bad – the living room turned into a swimming pool. 
· HELD – fraud or misrepresentation is grounds to rescind the land sale contract.
· What is J had not said anything?

· Modern majority view – J would be required to disclose as the defect is a material one.
· CL – caveat emptor. Sucks to suck! D should have asked more questions. 

· Stambovsky v. Ackley (N.Y.) – Buyer is from NYC and contracts with Seller for a house in Nyack, a city about 2 hrs. away from Manhattan. The house is (supposedly) haunted. The prior owner has aided Reader’s Digest in gathering information about its haunted nature for an article, the local town newspaper has reported on it, and the prior owner has held tours of the house during Halloween for the local village. 
· P brings action to rescind the sales contract after they learn of supernatural nature of home alleging fraudulent misrepresentation.
· N.Y. followed the CL approach at the time of this case.

· TC HELD – no remedy available at CL, caveat emptor. 

· App. Div. HELD – caveat emptor is the law of N.Y.; however, this case requires an exception – Buyer can rescind the sales contract.
· Caveat emptor is in place to force buyers to do reasonable due diligence on the properties they are purchasing. It would not have been reasonable for the buyer to either (i) have thought to ask questions about the haunted nature of the house; or (ii) hired a spiritual advisor to conduct their own research. 
· Additionally – given the seller’s role in promulgating the idea the house is haunted, they should have disclosed this to the buyer. 
Merger Clauses in Land Sale Contracts

· Merger doctrine – once the buyer accepts the deed, the buyer is deemed to be satisfied that all contractual obligations on the seller are met – i.e., the contract for sale and the deed merge and the deed is deemed the final act of the parties expressing their agreement. 
· What does this mean practically?
· The buyer no longer has a cause of action for the seller’s promises in the land sale contract
· The only causes of action available to buyer are the warranties (if any) in the deed – if the buyer wants to sue, they can only sue on promises in the deed
· DOES NOT APPY to fraud or concealment, and promises deemed collateral to the deed (i.e., those not covered by the deed). 
· **Way to avoid – in the contract, the buyer can include a clause stating the seller’s contractual obligations are independent or collateral to acceptance of the deed.
Implied Warranty of Quality

· Relates to builders and the construction of homes for buyers. What is the result where the builder is negligent in construction?
· CL – caveat emptor.

· Modern majority approach – a “merchant of housing” grants an implied warranty of quality to the buyer related to the quality or skill used in construction
· “Merchant of housing” – builder, developer, etc.

· The modern approach is not SL - the merchant of housing is only liable where they fail to exercise a standard of skill or care customary of a merchant in their field.
· What the warranty applies to – the implied warranty of quality applies where:

· (i) the defect is significant
· (ii) (true in most jurisdictions, but not all) the defect is latent or hidden 

“Time is of the Essence” Clauses
· A land sale contract can impose strict time constraints on the parties
· REASON – housing is a necessity. When a party purchases one residence this triggers them selling their prior residence so they need to be able to operate on specific deadlines.

· Remedy – failure to perform by the deadline gives the other party grounds to terminate or rescind the K

· Materiality is irrelevant. All that matters is the missing of the deadline given the reasoning and the position it potentially puts the parties in. 
Remedies for Breach of Land Sale Contracts
	Remedy
	Description

	Specific performance
	Used where seller fails to deliver property / buyer fails to pay

	Damages
	Calculated based on contract price and value of property at the time the parties were to perform
· Certainty – the law requires certainty in the damages amount (i.e., not guestimates / what is fair from the court)

· Flureau rule – where seller is unable to in good faith deliver clear title, the buyer’s damages are limited to out-of-pocket money – i.e., any down payment and cost to review title

	Liquidated damages
	Amount listed in the contract that will be damages if there is breach
· Courts enforce these clauses so long as:

· (1) damages are reasonable – i.e., similar in value to the breach

· (2) the non-breaching party has been able to replace the breaching party with relative similarity (e.g., seller finds a new buyer for the same price)

	Recission & restitution
	An “undoing” of the contract – toothpaste back in the tube
· Where seller materially misrepresents something or fails to disclose something major, the buyer can sue the seller to return its money
· For recission and restitution, the misrepresentation must be “material” or the failure to disclose must be “major”


Deeds

Deed – instrument used to transfer title to property

Requirements for a Deed

· Delivery – deed must be delivered with intent that it be presently effective, i.e., process of grantor handing the deed over to the grantee
· Description of property transferred – the deed must contain a description of the parcel of land conveyed by describing the boundaries.
· Common ways this is satisfied

· (1) Reference to natural or artificial monuments with directions and distances from them

· (2) Reference to a government survey, record plat, or some other record

· (3) Reference to the street and number or the name of the property

· Key question – does the description provide a later party reasonable notice of the parcel described?
· Execution / Acknowledgement – process of a party signing (i.e., executing) and stipulating the transfer occurred (i.e., acknowledgement)

· Use of a notary public

· Majority – deeds signed by the grantor and delivered are vailed without acknowledgement by a notary public

· Minority – deeds must be both signed by the grantor and acknowledged by a notary public to be valid
· Key question – has the party fulfilled state requirements related to execution and acknowledgement to make the deed valid, if so, when did these events occur?
· (Not a requirement depending on jurisdiction) Consideration – customarily, some consideration paid by the grantee is stated to indicate they are a bona fide purchaser entitled to protection of the recording acts against prior unrecorded instruments

· Key question – what constitutes valid consideration

· (Not a requirement, but recommended) Recording – process of tracking interests in property in a publicly available records system, purpose is to give notice to the world of the grantee’s interest

· For the deed to be recorded, the deed must be acknowledged by the grantor

· Key question – what type of recording statute does the jurisdiction have?

Forgery and Fraud and the Deed

· Forged deed – void

· The grantor whose signature was forced can prevail over all persons, including a subsequent BFP

· The BFP’s knowledge of the forgery does not matter. 

· Fraudulently procured deed – voidable by the grantor in an action against the grantee

· A subsequent BFP from the grantee, however, would prevail against the grantor

· Why? Between two innocents – the grantor was the one who introduced the deed into the stream of commerce making it possible for the grantee to convey it to the BFP.

· The grantor has the last opportunity to prevent the fraud

· As such, a subsequent BFP should not suffer

Warranties of Title
· Three types of deeds – the difference between the three is the type of protection provided to the grantee
· See merger clause above – related to matters of title and quantity of land, the deed becomes conclusive evidence of these matters after it is provided to the buyer
	Deed type
	Protection level
	Protection provided

	General warranty deed
	Venti – grantor and beyond
	· Warrants title against all defects

· Defects could arise before or after the grantor took title

	Special warranty deed
	Grande – grantor only
	· Warrants title only against grantor’s own actions – i.e., grantor has not 

· Conveyed title to anyone else; or 

· Created any unstated encumbrances
· Defects that arise prior to grantor are not covered

	Quitclaim deed
	Pupcup – None (it’s just whipped cream)
	· Mere conveyance of what title (if any) the grantor has

· If grantor has nothing to convey, then grantee takes nothing by the deed

· Often involved related to gifts or where there are doubts about title

· Buyer takes title “as is”


General Warranty Deed – Six Warranties
· **Not incredible important in current day due to title insurance**

· Key issues 
· (1) Based on the SoL, can the buyer bring a claim for breach of a present covenant or future covenant
· (2) Based on what type of breach they can allege, is a remedy available?
· Present Covenants – broken, if ever, when the deed is delivered
· No grey area – the covenants either exist or do not exist on delivery

· SoL begins to run on the date the deed is delivered
· Future Covenants – a promise related to the future so breach can occur at some point in the future
· SoL begins to run on the occurrence of the future breach – e.g., when the grantee is evicted by someone with superior title

	
	Warranty
	Description

	Present covenants
	(1) Covenant of seisin
	· Grantor warrants he owns the estate he purports to convey (i.e., there are no issues with nemo dat)

	
	(2) Covenant of right to convey
	· Grantor warrants he has a right to convey the property

· Most cases – serves the same purpose as covenant of seisin

· Some cases – person who has seisin does not have the right to convey (i.e., trustee may have legal title but is forbidden by the trust to convey it)

	
	(3) Covenant against encumbrances
	· Grantor warrants there is no encumbrances on the property

· e.g., mortgages, liens, easements, and covenants

	Future covenants
	(4) Covenant of general warranty
	· Grantor warrants they will defend against lawful claims 

· AND

· Will compensate the grantee for any loss they sustain due to a superior title

	
	(5) Covenant of quiet enjoyment
	· Grantor warrants grantee will not be disturbed in possession or enjoyment by assertion of superior title

· Frequently omitted – essentially the same as the covenant of general warranty

	
	(6) Covenant of further assurance
	· Grantor warrants that, if necessary, they will execute any other document required to perfect the title conveyed

· e.g., if there is a typo or misspelling in the deed the grantor will fix it so the grantee can take and enjoy the property


Knowledge of Encumbrances

· No waiver or exclusion - Where there is an encumbrance on title and the buyer has knowledge of the encumbrance when they accept a general warranty deed without a waiver or exclusion, is the covenant against encumbrances breached?
· Encumbrances on title – included in covenant regardless of buyer’s knowledge
· Encumbrances due to physical condition – depends on public v. private and if the encumbrances is open and notorious. 
· Public – visible public easements that are open and notorious do not breach the covenant against encumbrances.
· Private – in the absence of waiver, encumbrances that burden an estate and diminish its value constitute a breach regardless of the grantee’s knowledge.
· Wavier or exclusion
· Public or private – if the deed lists the encumbrances as not meant to be captured in the covenant and grantee agree, then the grantee has no later claim
· Private only – if there is a general statement about the deed excepting known encumbrances, the rule from above still applies, but evidence could be introduced related to the open and notorious nature to defeat an incredibly obvious claim. 
· **BELT AND SUSPENDERS – where there is an encumbrance, even if open and notorious, the seller should list it in the deed as an exception to the covenant**
Remedies / Available Actions
· Damages for breach of a covenant is limited to the price received by the warrantor
· Future covenants – do not disappear over time and run to a grantee’s heirs and assigns
· e.g., if the grantee transfers property to someone and they encounter a problem in the future, the future grantee can bring a claim against the original grantor
Application – General Warranty Deeds
Brown v. Lober – illustration of key issues
· Facts

· 1947 – O conveyed 80 acres to Bosts and reserves a 2/3 interest in the mineral rights on the land.
· 1957 – Bosts conveyed the 80 acres to Browns by general warranty deed that contained no exceptions (i.e., Browns have a right to everything, including the mineral rights). 
· 1974 – Browns contracted to sell the mineral rights to Consolidated Coal Co. for $6k.
· Consolidated investigates prior to their purchase and determines that Browns only own 1/3 of the rights – they renegotiate the contract price for only 1/3 of the rights paying $2k.
· O never exercised its 2/3 claim.
· Procedure
· Brown brings a claim against Bosts estate for breach of the covenant of general warranty. 

· The jurisdiction has a 10-year SoL on present covenants. Brown could not bring a claim for breach of the present covenants because the SoL had tolled. 

· HELD
· To breach a future covenant, there must be a presently occurring breach – here, O has failed to assert its rights so there is no breach. Otherwise, the future covenants just become an extension of the present covenants. 
· For the covenant of general warranty  - the grantee must have sustained a loss due to superior title being asserted
· For the covenant of quiet enjoyment – the grantee must have evidence of being disturbed in possession
· What should Brown have done?

· The 2/3 mineral right interest was in the public record. Had Brown done its research, it could have brought a claim for breach of (1) the covenant of seisin or (2) the covenant of right to convey within the SoL. 
· What could Brown do now?

· Purchase the mineral rights and claim against Bost?
· This doesn’t work. If Brown purchases the rights from O, O still won’t have asserted a superior title claim against Brown. 
· Put O on notice?

· To trigger breach of a future covenant – Brown should put O on notice of its rights and then take action to violate O’s rights. If O wants, they can then assert their superior claim and Brown will then be able to seek indemnity from Bost.
· UPSHOT! 
· When purchasing an interest in land do a title search on all interest
· Related to claims for breach of future warranty – there must be a presently occurring breach.
Delivery

· Rarely an issue in real life – most commonly an issue in donative transactions
· Two ways delivery is handed

· (1) Between the parties – grantor hands deed to grantee on receipt of purchase price
· Intent is made clear through hand off
· (2) With a third-party escrow agent (most common approach) – escrow agent receives the deed from grantor and hands it to grantee once the transaction (i.e., all conditions on the land sale contract are fulfilled)
· Grantor cannot recall the deed from the agent

· The grantor’s intent “relates back” to the date the deed was handed to the escrow agent
· Relation back is important for cases where grantor dies after giving the deed to the agent – a will is usually necessary to transfer property after death; legal fiction of intent on hand off to escrow agent allows the transaction to proceed.
· Rule of Delivery - Grantor must deliver the deed with intent that it be presently effective

Conditional Delivery
· Arises where grantor delivers the deed, but states that it is only to become operative upon the occurrence of a future event – commonly if the grantor dies.
· Three approaches – first two are aimed at avoiding parol evidence issues:

· (1) Must use third-party – for conditional delivery to be effective, the grantor must give the deed to a third-party who will deliver the deed on the occurrence of the stated condition
· (2) No Delivery – the conditional delivery can never be effective because it lacks the requisite intent. 
· (3) Delivery is valid, and the condition is enforced – the conditional delivery is valid and courts will enforce the condition.
· e.g., Md. Military Case – Husband goes overseas on military mission. Prior to leaving, Husband gives Wife a deed to record in the event he is killed and states if he comes back alive they will tear the deed up. Husband returns and they start having marital issues. The wife records the deed. HELD – so long as the condition occurred the transfer was effective and should be enforced. 
· Alternatives – property law options to avoid conditional delivery problems
· (1) Use a third party – option only exists so long as state law allows for it
· (2) Defeasible fee – where A holds property and wants to continue to use the property, but does not want his spouse to have the property, A should (1) convey to B; (2) have B convey a life estate back to A
· Only works so long as A does not want his heirs to have access; post A’s death B and B’s heirs would be entitled to the estate
· (3) JT’cy with right of survivorship – same situation as above, A could convey to B a joint tenancy with the right of survivorship
· However, see the issue still exists that should B predecease A, A will be freed from B’s share and A’s spouse could once again have a claim on A’s death
Sweeny v. Sweeny
· M lives on 135 acres where he runs a tavern. His brother J assists him in running the tavern. M has an estranged wife that he wants to cut out of the picture. M and J go to the town clerk in Feb. 1937, M has two deeds drawn on his property. 
· (1) A deed for M to convey the property to J
· (2) A deed for J to convey the property back to M – M planned to keep this deed and record it should J predecease him.
· They leave deed (1) for recording. M delivers the recorded deed to J. M also gives the unrecorded deed (2) to J. Throughout 1937 and 1938, M continues to live on the property and collect rents from various tenants as well as work the tavern.  

· Sept. 1938 – M dies. M’s estranged wife sues J claiming the second deed was an effective transfer between J and M which would give her rights to the property. 
· HELD – for a deed with condition transfer to be effective, the deed must be transferred to a third-party agent who will execute the transfer once the stated condition occurs. 
Safe Deposit Box
· Grantor places deed in a safe deposit box with the though that the grantee will “take” the deed on the grantor’s death.
· Transfer at death - If the grantor only intends for the grantee to take the interest on the grantees death – no delivery with present intent has taken place

· For this to be effective, the instrument must be compliant with the statute of wills

· Inter vivos transfer - If the grantor intends for the grantee to take the interest immediately – there is delivery with present intent and the transfer is valid
The Short on Cash Buyer
· Seller is ready to deliver a deed to the Buyer, but Buyer does not have the money. Seller says to Buyer, “I’ll give you this deed now on condition that you pay me by the first of next month.” Buyer takes the deed, records it, and subsequently does not pay the Seller. What result?
· The deed has been transferred with intent that it be presently effective. As such, Seller cannot get the deed back. The Seller can, however, sue for specific performance of payment. 
Financing Real Estate Transactions
Mortgages
· A couple wants to buy a house – they cannot pay for it in cash, so they need a loan from a bank. 

· The bank will give them a promissory note in exchange for a mortgage on the property. 
· Promissory note – a contractual commitment to repay the borrowed sum with interest
· Mortgage – an interest in the purchased property as security for the promissory note, i.e., collateral
· Buyer – mortgagor, grantor of the interest

· Bank – mortgagee, the holder of the collateral interest

· If the buyer fails to pay the note, the bank will “foreclose the mortgage” – i.e., have the property sold and apply the proceeds from the sale to the amount due on the note
Title Theory v. Lien Theory
· Title Theory – mortgagee takes legal title to the land; mortgagor has equity of redemption
· The purchaser actually transfers legal title to the bank until they pay the promissory note back. On this occurrence, the purchaser redeems title from the bank. 
· Lien Theory – mortgagee only has a lien on the property; mortgagor keeps legal title.
· Today – Distinction is not significant. 
· Title theory states only see title as passing to the mortgagee for purposes of securing the debt.
Installment Land Sale Contracts
· A substitute for a conventional mortgage

· A/k/a - installment land contracts, contracts for deed, or a lease to own contract
· Operation

· Buyer takes possession of the land immediately, but the seller only delivers title after the buyer has paid the purchase price plus interest in regular installments over a set period of time. 
· Why these are dangerous

· In the event of default, the buyer forfeits the land and all payments they have already made. 
· In a mortgage, the buyer theoretically keeps their equity in the form of the excess judicial sales price above their debt after foreclosure. 
· Financing is provided directly by the seller as opposed to a bank, so they are less regulated transactions

· Specifically for “lease to own” contracts.

· The contracts often state the buyer is responsible for all repairs and maintenance on the property – as such, this is essentially a lease with the implied warranty of habitability waived
Judicial Remedies for Breach Land Sale Contracts
· Rest. / Majority Approach - Land Sale Contracts should be treated like mortgages.
· (1) Buyer should have the right to cure any deficiencies 

· (2) If Buyer cannot, there should be a sale like a foreclosure sale (see below)

· If the sale price exceeds the contract price, the purchaser should retain the excess
· If the sale yields less, however, the lender can pursue a default judgement

· Alternative – in N.M., the Lender retaking the property and keeping all payments made have been upheld in certain situations. 
· Usually where the Buyer had been in default on the contract several times and the Lender had previously worked with them to attempt to cure the error. 
· Reverse redlining – a Lender targeting a community, typically a lower income community that is often POC, with unfair lending practices – potential for judicial remedy (based on Horne v. Harbour Portfolio):
· P demonstrated:
· (i) Lending conditions that are unfair and predatory

· (ii) That 
· were either intentionally targeted at a low-income community or had a disparate impact on a low-income community
· D filed a motion to dismiss which was denied and then settled. 

· Unfair “contract for deed” arrangements were reworked into appropriate mortgages. 

· For those that had property forfeited, they received a cash settlement. 
MacFadden v. Walker

· Around 1950, MacFadden and Walker enter into a contract for Walker to purchase 80 acres of unimproved property for around $2,500. Agree that Walker would pay $20 per month to pay off the property at a 6% interest rate. Walker was also to pay all taxes on the property. There was a condition in the contract that no timber could be removed without the consent of MacFadden. In the event of default, MacFadden would retain all principle and retake the property. 
· Walker takes possession of the property, fulfills its obligations, and makes improvements to the property, e.g., pays for the installation of electricity.
· In 1963, Walker learns timber had been taken from the property and stops making payments. 

· PROCEDURE
· 1966 – MacFadden files action to quiet title to the property against Walker. In response, Walker asks to repay the remaining principal balance on the land sale contract which MacFadden refused. 

· Walker counterclaimed for specific performance and deposited the remaining principal balance in a trust account with the court. 
· HELD – specific performance is granted.
· RULE – court employs an anti-forfeiture policy. Even a willfully defaulting vendee can receive specific performance. 
· The law abhors a forfeiture.
Foreclosure – Mortgage
· Where the mortgagor fails to repay its promissory note, the bank can foreclose – i.e., take possession of the property to satisfy the debt.
Foreclosure Sale

· The process by which the lender sells the property to satisfy the debt
· Specific process varies by state – two general options:

· Power of sale – lender has the right to institute a sale without a judicial order so long as they follow specific guidelines
· Judicial foreclosure – to institute a foreclosure sale, the lender must go through the judicial system
· Statutory requirements for foreclosure sales
· (1) Lender gives Borrower notice of default

· (2) Borrower then has a period to “get their act together”
· i.e., pay off mortgage, pay back a certain amount to reinstate the loan

· If Borrow satisfies whatever is necessary, the Lender and Borrower just move forward as if nothing happened

· (3) If Borrower is unable to satisfy what is necessary
· (A) Lender posts notices of foreclosure sale for the public to see

· (B) An auction takes place – highest bidder winds up with the property

· Typically, so long as Lender follows the statutory requirements this is sufficient. 
· Courts rely on following statutory requirements as they promote certainty – the requirements are set to promote fairness, if they are followed the sale is deemed fair.  

· Problems with Foreclosure Sales
· The properties are difficult to inspect so there is risk for a potential purchaser related to defects
· The notices of sale are often only placed in legal periodicals as opposed to more widely distributed
· The lender can “credit bid” – i.e., they can bid in the amount of the debt they hold – other buyers must pay cash.
· Decided advantage to the lender where the cash buyers are concerned with property inspection. 
· Deficiency judgements – in some states, if the foreclosure sale does not satisfy the debt, the Lender can further pursue a deficiency judgement against the Borrower. 
· In Cal. there is the “one action rule.” The Lender has the option of pursuing (1) a foreclosure sale; or (2) a deficiency judgement; however, it cannot do both. 

When Borrower has a Case of Action after a Foreclosure Sale
· The circumstances that give a Borrower the right to bring a claim against the Lender to invalidate a foreclosure sale vary by state. 
· Majority Rule (Cal. Rule)
· The sale can be set aside where there is:
· (1) Procedural irregularity, i.e., some violation of the statutory requirements, fraud, or unfairness 

· (2) And the issue form (1) results in a sale price that “shocks the conscious” or is “grossly inadequate”
· Rest. Approach
· A foreclosure sale that is conducted in accordance with all statutory requirements is an effective sale unless the price is grossly inadequate
· Gross inadequacy – cannot be precisely defined. Generally, less than 20% of the FMV.
· The trial court is given large deference in deciding to invalidate a sale based on price – however, in certain cases, the price may be so low that it is an abuse of discretion not to invalidate it. 

· New Hampshire Rule, Murphy v. Fin. Dev. Corp.
· The foreclosure sale can be set aside where:

· (1) The majority approach is violated; or

· (2) Where all statutory requirements are followed, but the Lender fails to exercise good faith and due diligence in obtaining a fair and reasonable price as a fiduciary for the mortgagor-debtor 

· See case below for options on satisfaction of this standard and circumstances in which it arises. 

· Why does a court look for related to a procedural irregularity?
· An event that chills bidding, e.g., an event that looks irregular such as an unusual hour of sale or other way in which the Lender-Seller has been unfair to the auction process to keep the price low
· Sale price
· Shocks the conscious / grossly inadequate – at CL, a price so low that it warrants an inference of fraud or other irregularity such that the process was unfair to the buyer. 
· Remedies for the borrower

· Bad faith - If the buyer can prove bad faith . . . they can seek the difference between the FMV and the actual price
· Not bad faith - If there is no bad faith, just a statutory violation . . . they can seek the difference between a “fair price” and the actual price
Statutory Right of Buy Back

· Statute that sets a period for the mortgagor to buy back title from the purchaser in a judicial foreclosure sale. 
· Available in about half the states – period is anywhere from 3 months to 2 years. 

· The buy back price is set to the judicial foreclosure sale price plus cost to the purchaser. 
Murphy v. Fin. Dev. Corp.

· P takes a promissory note with mortgage collateral with Fin. Dev. Corp. During the mortgage process the house is appraised for $46k. In Feb. the following year, P becomes unemployed. In Oct., Fin. Dev. Corp. gives notice of intent to foreclosure after attempting to work with P to unsuccessfully restructure the debt. It schedules the foreclosure sale for Nov. 10. P requests an extension until Dec. 15 which Fin. Dev. Corp. allows. On the original foreclosure sale date, no buyers appear. 
· On Dec. 15, the only parties that appear for the sale are P, a representative of Fin. Dev. Corp., and the party charged with conducting the sale. Fin. Dev.’s representative is the only bidder at $27k which is roughly the amount of the outstanding mortgage – i.e., “credit bid.” 
· Later that day, the party charged with conducting the sale runs into a friend who he tells about the property. The friend ends up purchasing from the bank for $38k two days later
· ISSUE – can P have the foreclosure sale set aside where the Lender followed all the statutory requirements, but failed to exercises a duty of “good faith and due diligence in obtaining a fair price for the property sold?”
· HELD – typically, where the Lender follows all the statutory requirements the foreclosure sale will not be set aside. 
· Here, because of the appraisal from a year prior and the resale for more than the sale price the Lender was aware the property was worth more than what they paid for it at the foreclosure sale meaning they were aware P had substantial equity in the home. 
· The Lender should have taken measures to secure a higher price for P – example:

· Advertise the sale in regular sources for real estate

· Establish an “upset price” – i.e., a minimum the auction must reach for the sale to move forward
· Reschedule the auction where no buyers appear. 

Lo v. Jensen
· Lo fell behind on HoA obligations on their Malibu condo. The HoA instituted a non-judicial foreclosure proceeding and fulfilled all appropriate requirements. 
· The day prior to the sale Ko, a man with experience in foreclosure sales, particularly administrative expertise, approached Jensen, a newer foreclosure sale participant who focused on remodeling foreclosed properties, and asked if he wanted to bid together to “get the condo cheaply.”
· They agreed to share all costs and profits equally. 

· At the sale, Ko and Jensen were able to secure the property worth $150k for $5,412. They were delivered a trustee deed with each having a 50% undivided interest. 
· ISSUE – Lo files suit to set aside the sale alleging violation of a Cal. law that makes it illegal to restrain bidding in a foreclosure sale. 
· TC – holds that Ko and Jensen did not form a “real” JV with respect to the property. Because they depressed bidding, Lo has a right of buy back so long as they can pay the amount and costs incurred by Ko and Jensen at the sale. 
Deed In Lieu of Foreclosure (Alternative option for homeowners)
· Alternative option for a homeowner in default - Homeowner in default tenders its deed to the lender in exchange for lender giving up its right to pursue a deficiency judgement against the homeowner
· When should a homeowner take advantage of this option?

· Where the property value is lower than the debt amount outstanding
· If the proper value is higher than the amount outstanding, the homeowner should just sell the property and pay off the debt
Transfer by the Mortgagor
**In the promissory note / mortgage contract, there can be an agreement to disallow transfers by the mortgagor**
· The mortgagor can transfer its interest through sale, mortgage or otherwise – this does not cancel the mortgage.
· The land will still be subject to the mortgage in the hands of the transferee
· Two options for execution:
· Subject to mortgage – purchaser does not assume personal liability, the mortgagor remains liable. 
· The purchaser agrees with the mortgagor that if the debt is not satisfied, it will be “taken out of the land” – i.e., the property will be sold to pay off the debt. 
· Assumption of mortgage – the purchaser promises to pay the debt
· Unless the involved parties consent to otherwise, this does not result in a reallocation of duties. 
· Mortgagor is not relieved of paying the mortgage; however, mortgagor can pursue a claim against the purchaser for reimbursement in the event of default. 
· Acceleration clauses
· Mortgage contract can include a clause that “accelerates” the necessity to pay if the mortgagor transfers its equity
· Explained – if the mortgagor transfers equity, the whole mortgage amount becomes due immediately and if the mortgagor fails to pay the lender can foreclose on the
· Purpose

· Effectively requires the new purchaser to refinance – this allows the bank to extend them a new mortgage at current market interest rates. 
The Title Recording Systems
· A land sale is real the sale of title to the land - the recording system allows a buyer to protect their interest in the seller or vendor from whom they get title having a good legal title to convey
· The title recording system allows a buyer of property to see: 
· (i) who actually owns the property; and 
· (ii) Any claims that are pending against the property

· Lis pendens – notice of a claim being activity litigated against the property
· Purposes of a title recording system
	
	
	

	(1)
	Establishes a system of public records of land titles
	Freedom of information lessens transaction costs

	(2)
	Evidentiary function
	Important documents related to land sales are preserved in one place

	(3)
	**Protects BFPs**
	Protects purchasers for value (and lien creditors) against unrecorded interests


Bona Fide Purchaser
· A bona fide purchaser (BFP) is someone who:
· (1) Purchases, i.e., provides valuable consideration for, an interest in land
· (2) Without notice of another interest already held by a third party

· Two approaches to BFPs

· CL Rule – between successive grantees, priority was determined by priority in time of conveyance
· I.e., nemo dat related to grantor – grantor cannot give what they do not have
· Equity Rule – protects those who are BFPs
· Example – O mortgages Blackacre to A. O subsequently conveys Blackacre to B who is wholly unaware of the mortgage. Result?
· CL Rule – B is required to take the land subject to A’s mortgage. Available for O to convey to B was Blackacre encumbered by the mortgage. 
· Equity Rule – B is protected against A’s mortgage so long as A’s mortgage is a purely equitable interest (i.e., lien theory, not title theory). 
BFPs and Recording

· Rule – a subsequent BFP is protected against prior unrecorded interests
· Consider a prior recorded interest like a roadblock to buyer taking good legal title
· What does this rule incentivize?
· Buyer searching the title records to determine if there is a prior recorded interest
· After purchase, buyer-purchaser will want to record to set up a roadblock to stop subsequent BFPs from attempting to assert their interest
BFPs and Notice

· What types of notice prevent the status of BFP?

	
	Notice type
	Description

	Actual
	Actual notice
	Person is aware of conflicting interest in real property
· e.g., frequently, where another person is in possession of the property



	Constructive 
	Record notice


	Purchaser can see another party has an interest in the property from a properly recorded instrument

· Applies even when document recorded is defective, i.e., wrong name is included



	
	Inquiry notice


	Notice based on facts that would cause a reasonable person to make an inquiry into the possible existence of an interest in the real property

· e.g., any of the situations from chain of title problems



	
	Imputed notice


	The purchaser has notice based a relationship a person who has notice

· i.e., notice of other party is “imputed” to the purchaser




Application of CL rule and Equity rule

· IF – a person does not qualify for protection under a recording act;
· THEN – use CL rule related to priority determined according to priority in time of conveyance (i.e., combination of nemo dat and “first in time, first in right / effect”)
Recording Systems – Index Types
· Title records – i.e., physical paper instruments - are kept by the country recorder’s office

· Index – a method for locating the actual instruments within the recorder’s office
· Two Options:  grantor-grantee index; tract index
· The documents describe the essentials of the transaction

· The parties, i.e., the grantor and the grantee

· A description of the land

· The type of instrument (i.e., deed, mortgage, will, lien, etc.)
· The date it was recorded

· The volume and page number of where the actual document can be found

	Index Types

	Grantor-Grantee Index

· Country recorder keeps separate indexes for grantors and grantees by surname
· May also keep separate indexes for the various types of instruments (i.e., deeds, mortgages, wills, liens, easements, etc.)
· Most common type of recording system



	Tract Index

· County recorder keeps an index by parcel number, not grantors and grantees
· All instrument types are documented under the parcel number


	Torrens System

· Allows a land owner to claim a certificate of title that identifies all claims
· Similar to a “pink slip” for a car

· Not frequently (or really at all) used in the U.S.


How to Conduct a Title Search
· S1 – start with the current owner as grantee (the current owner was the grantee in the last transaction that should be recorded) – trace backwards in the grantee index to a “root of title”
· S2 – use the grantor on the “root title” and search forward in the grantor index
· The final search will be for the current owner to ensure they have not conveyed title to someone else

· S3 – match up the results from both searches to determine a chain of title
**

· Root of title – a point in the past deemed to be far enough back, the specific point is based on local custom and the selling party
· e.g., the search may go back 60 years or all the way to the first conveyance
· There is no limit set by a SoL as the SoL on various interest types differs
· The CL rule depends on the date that title was past, not the day it was recorded – when searching title records, the relevant date is the one where it says title was conveyed
What must the document include to put people on “notice”
· Rule – the recorded document should describe the land conveyed with sufficient specificity so the land being conveyed can be identified. 
· How issues arise
· When the conveyance lacks specificity such that the land cannot be identified – results in two parties who both believe they have claim to the same interest in land
· Mother Hubbard clause – clause in a property conveyance that is intended to convey “all of it” – i.e., Mother Hubbard has none after the conveyance – however, the conveyance generally says the buyer takes “all of it”
· What results where the initial instrument does not sufficiently describe the land conveyed?
· Subsequent purchaser – so long as they have provided valuable consideration, they are a BFP. This party retains their purchase interest. 
· Original purchaser (i.e., the one with vaguely described interest) – has a claim against the original owner to prevent the original owner being unjustly enriched by selling the same land twice. 
· The claim would be for the amount received from the subsequent purchaser or FMV of the land.  
Luthi v. Evans

Owens owned several oil and gas leases in Coffee County, Kansas. 
· Feb. 1971 – Owens conveyed by written instrument all her oil and gas leases to Int’l Tours, Inc.
· The conveyance described 7 leases AND a Mother Hubbard clause, i.e., stated that Owns conveyed all leases, regardless of being enumerated in the document. 
· This conveyance was recorded on Feb. 16, 1971

· Feb. 1975 – Owens attempts to convey her interest in the “K Lease” to Burris.
· The K Lease was not one of the ones enumerated in the sale to Int’l Tours

· Prior to the conveyance, Burris checks the Coffee County records and does not see that Owens has previously conveyed their interest in the K Lease – there was no recording of her earlier conveyance to Int’l Tours
· ISSUE – does the instrument Int’l Tours recorded which includes the general description of the leases – i.e., the Mother Hubbard clause – give constructive notice to a subsequent purchaser such that the earlier interest should be protected? 
· HOLDING – no, to give constructive notice the instrument must describe the tract of land so that a subsequent purchaser could understand what is conveyed and determine if the property interest they are attempting to purchase has already been conveyed. 
· Sub. Holding – there is no problem with a Mother Hubbard clause so long as all land conveyed is appropriately described. 

· Effective Holding – Burris keeps the interest they were conveyed because they were a BFP – i.e., (i) provided valuable consideration for the interest; (ii) without notice of another party’s previous interest 
Indexing Issues –When the County Makes a Mistake
· Split of authority

· Majority rule – the subsequent purchaser is on constructive notice of a record even if it is not properly indexed
· Approach upholds first in time, first in right

· Also protects the party that did what they are supposed to do in terms of recording, not their mistake. 
· Minority rule (Cal. rule) – the subsequent purchaser is protected as a result of their lack of notice

· Approach protects the party who did what they were supposed to do related to a records search
· Note this situation would only arise where the property conveyed is not being occupied at the time of sale (“actual notice” v. “constructive / record notice”)
· Split relates to risk allocation

· Consider that both parties are innocent – the problem is with the original owner-seller acting twice
Recording Statutes

**Recording statutes are an exception to the “normal rule” of first in time, first in right**
· For a BFP to be protected:

· (1) They must be covered by the recording statute in question

· (2) They must have recorded their interest / complied with the statute.
· Recording statutes determine when their recording takes effect.
	Statute Type
	Description
	Example

	Race (only in La. and N.C.)
	First successive purchaser to record wins
· Pros – the only inquiry is what is on the record, there is no question of who knew what and when
· It is simple and it is certain
· Cons – can be unfair to parties who lose because they were slow
	O, owner of BA, conveys to A who does not record the deed. O subsequently conveys BA to B, who knows of A’s interest, for valuable consideration. 
· So long as B records before A – B prevails
· B’s notice of A’s interest is irrelevant

	Notice
	A subsequent BFP prevails so long as they do not have notice of a prior conveyance, the subsequent BFP recording is irrelevant
· Pros – can be seen as more fair to parties based on what each was aware of
· Cons – requires an inquiry of who knew what, when
	Same as above.
· A prevails over B because B knew of A’s interest. 
Same as above, except B is unaware of A’s interest and B does not record. 

· B prevails over A because B did not know of A’s interest. 
· B recording their interest is irrelevant.

	Race-notice
	A subsequent purchaser is protected against prior unrecorded instruments only where the subsequent purchaser:
· (1) Is without notice of the prior instrument; and

· (2) Records before the prior instrument is recorded. 
**

· Pros – eliminates extrinsic evidence about whose deed was delivered first; also provides an incentive to record which keeps public records complete
	O, owner of BA, conveys to A who does not record the deed. O subsequently conveys BA to B, who has no knowledge of A’s interest. A records, then B records. 
· A prevails over B. While B had no notice of A’s interest, A was first to record. 



Shelter Rule

· Shelter Rule – a person who takes from a BFP protected by a recording act has the same rights as their grantor.
· EXCEPTION – the Shelter Rule does not apply where the person who takes from the BFP was the BFP’s grantor – this would frustrate the purpose and invite fraud and collusion
· Example – in a notice jurisdiction, O, owner of PA, conveys PA to A. O subsequently conveys PA to B who has no knowledge of A’s deed. B then conveys PA to C. Who prevails between A and C?
· Since this is a notice jurisdiction, B would prevail over A because at the time of the conveyance B had no knowledge of A’s interest. As such, under the Shelter Rule, C has the same rights as their grantor (i.e., B) so would prevail over A. 
What does it mean to “Record”
· For a document to be “recorded” the recording statutes almost always require:
· It be acknowledged before a notary public or other official

· (Some states) Require a transfer tax to be paid

· Provided the statutory requirements are met, if the document is then copied into the county records it is “recorded”
Problems with the document
· Treatment differs depending on the defect type
· Latent defects – a defect that cannot be discovered through ordinary inspection
· e.g., the notary public was not appropriately involved in the acknowledgement, but put their seal on the document anyway; a signature is forged on the instrument
· Patent defects – those discoverable by inspection and ordinary vigilance
· e.g., the acknowledgement from the notary or correct official is missing; one of the parties failed to sign the instrument.
· Majority rule – latent defects impart constructive notice; patent defects do not impart constructive notice
· Minority rule – there is a rebuttable presumption that a deed that looks properly executed on its face is valid and provides constructive notice
· HOWEVER, evidence of its defects can be introduced at trial
· Where the evidence is strong enough, the deed can be deemed defective such that it does not provide notice - EVEN, against a purchaser for value
· See Messersmith v. Smith
Application of Title Recording Systems

· EXAM TIP – in addition to considering the recording statute, on an exam, always also consider the “normal rule” – first in time, first in right
· Example - O conveys Whiteacre to A, who does not record. O subsequently conveys to B, who purchases in good faith and for a valuable consideration but does not record. A then records and conveys to C. C purchases in good faith and for a valuable consideration. B records. C records. 
· Who prevails under a notice statute?
· ANSWER – C prevails. Under a notice statute, a subsequent BFP without notice of a third-party interest in land prevails. Once A records, the only interest C is on notice of is A’s interest after O’s original interest. As C has no notice of B’s interest, C prevails over B.
· Who prevails under a race-notice statute?

· Despite B being a subsequent purchaser for value without notice of A’s interest, A recorded first and without knowledge of B’s claim. As such, A has protected under the recording statute. 
· C’s purchase from A is an example of the shelter rule – C is a subsequent purchaser who purchases from a BFP protected by a recording statute. 
· Who would prevail under “first in time, first in right?”

· Regardless of recording statute, A would always prevail over B under “first in time, first in right.” Once O conveys to A, O has nothing left to convey to B so there is no right left under the nemo dat principal. 
· Circular priority – O is the owner of Blackacre which is worth $50k. 
· O borrows $10k from A and gives A a mortgage on Blackacre. A does not record. 
· O then borrows $14,000 from B and, after telling B of the prior mortgage to A, gives B a mortgage on Blackacre. B records. 
· O then borrows $5,000 from C and gives C a mortgage on Blackacre. C has no notice of A’s mortgage. C records.
· Subsequently, Blackacre is discovered to be contaminated with toxic waste and its value plummets. O defaults. Upon foreclosure sale, Blackacre sells for $20,000. How should this amount be distributed among A, B, and C?
· POSSIBLE SOLUTIONS

· (1) Protect the interest of the parties – incentivize recording where possible.
· (2) First in time, first in right

· (2) Pari passu

· (1) Protect Interest of the parties

· When C makes their loan, they are on notice of B’s mortgage based on B recording. C knows their interest should be satisfied so long as the property sells for more than $14k, i.e., the amount of B’s interest. 
· Where it sells for $20k, C should receive the $5k they anticipated.

· Considering B, they believe they are second in line to A as O told B of A’s mortgage.
· As such, B should take the excess of $10k from the sale price which is also $10k in this case. 
· Finally, consider A. A did take a mortgage first when there were no other interests, but A failed to record. As such, A should take the remainder as a penalty for failure to record their interest. 
· A gets the remaining $5k. 

· (2) First in time, first in right

· A, as the first mortgagee, should be compensated for their principal amount - $10K. 
· B, as the second mortgagee with notice of A’s interest, should take the remainder. 

· C, as the third mortgagee with notice of B’s interest, gets screwed; however, they were already aware they had a subordinate claim. 
· (3) Pari passu – all lenders get an equal share.

· $6,667 in this case. 
Messersmith v. Smith
Summary of Conveyances
· Caroline and Fred Messersmith had title to various sections of land in Golden Valley, N.D. Fred lived in Chicago, Caroline lived close and looked after the land. 
· May, 1946 – Caroline executed and delivered a quitclaim deed to Fred for three of the parcels, the deed was not record until July 9, 1951. 
· May 7, 1951 – Caroline conveyed to Smith a mineral deed containing a warranty of title for an undivided one-half interest in and to all oil, gas, and other minerals for the parcels Fred owned (from quitclaim deed).
· May 9, 1951 – Smith executed a deed to Seale for the same rights Caroline had conveyed to him on May 7. 
· May 26, 1951 – the mineral deeds from Caroline to Smith and Smith to Seale are recorded. 
Summary of Dispute

· Regarding the May 7 mineral deed, Smith claims the following:  the initial copy was executed and acknowledged correctly before a notary public; afterward he noticed a small error where one pronoun said “his” yet Caroline was a “her.” As such, he went back to Caroline, tore up the original, wrote out a new one with corrected error, and Caroline signed it. Later that day, Smith claims the same notary called Caroline to verify the story and she confirmed. The notary then placed her signature and seal on the document.
· Caroline claims no notary ever appeared on May 7. She also claims she thought she was signing a royalty rights transfer, not a mineral deed. 
· The notary cannot confirm these events / does not remember them. 
HEADLINE ISSUE – can Seale claim a superior interest over Fred where he received land from a chain of conveyances that occurred later (i.e., C to Smith and Smith to Seale in 1951; C to F in 1946), but was recorded first (i.e., recorded on May 26, F’s quitclaim deed recorded on July 9)?
SUB ISSUE (that must be resolved first) – considering the issues and conflicting stories, is the deed from Caroline to Smith valid such that Smith has an interest to convey to Seale?
ANALYSIS

· Sub Issue – for a recorded deed to be effective, the recording statutes must be followed. In N.D., recording statute requires execution by the parties, then acknowledgement before the notary public. Resolution of this issue depends on if the majority or minority approach is followed.
· Majority – latent defects, i.e., those not ascertainable from the face of the instrument, impart constructive notice.
· Under majority approach, Seale would have no reason to understand there was a defect, as such Seale could presume the deed from Caroline to Smith was valid.
· Minority (the court’s approach) – there is a rebuttable presumption that a deed that looks proper on its face is valid; however, evidence can be introduced as to otherwise even against a BFP. 
· Under minority approach, given the difference in stories between Caroline and Smith and the notary not being able to corroborate either, the deed can be considered not properly executed; therefore, it is not valid. As such, Smith has nothing to convey to Seale.
· Headline Issue – considering deed from C to Smith was declared invalid, there is no need to resolve this issue. 
Chain of Title Problems
· RELEVANT ISSUE – should a physical recording also satisfy a legal recording?
· To resolve . . . if the purchaser had done a reasonable search of the records, would it appear the seller was the owner of the property being purchased?
**

· Three situations were issues arise:

· (1) Prior document was recorded too early

· (2) Prior document was recorded too late

· (3) Wild deed

· (4) Deed from a common grantor

**

· Application steps for chain of title problems

· (1) Consider first in time, first in right

· (2) Consider recording statutes options

· (3) Consider who did their appropriate homework concerning chain of title

· In consideration, take into account status of the parties

Recorded Too Early

· Rule – a document recorded before the grantor obtained title is not in the chain of title and, therefore, is not legally “recorded.”
· Reasoning – any other rule would be wildly inefficient as it would require a title searcher to look under the grantor’s name in the grantor-grantee index for every year prior to the conveyance that the grantor was alive. 
· Example – O owns BA. 
· 2014, X, with no rights to BA, deeds title to A, A records. 
· 2015, O deeds BA to X, X records. Under “estoppel by deed,” A now owns BA if X had given them a warranty deed. 
· 2016, X deeds BA to B, B records. 
· ISSUE - Is B on notice of the X to A deed from 2014?

· Application of Rule – no, B does not have constructive notice of A’s deed. 
· Consider the search process – B will look to the grantee index first to see if X owns the property and find they do from the conveyance from O. B will then find O in the grantee index, etc. Once B gets back to root title or a point they feel comfortable they’ve gone far enough they will look at the grantor index going forward. This will confirm if the grantor has conveyed its interest to anyone else prior to the grantee in the chain of title. B will observe X as the grantor post their receipt from O, not before. 
· As such, X’s conveyance to A is “too early” for B to be on notice if B conducts a proper search. 
· NOTE! In a tract index this issue would not exist as all documents would be recorded by tract number. The X to A conveyance would come up and B would have questions to ask had they done a proper search. 
Recorded Too Late

· Rule demonstrated by Example – O deeds to A, who does not record. O subsequently deeds to B who knows of the conveyance to A, B records. A then records. Later, B conveys to C, a purchaser for value without actual knowledge of the O to A conveyance. C records. 
· ISSUE – does the deed from O to A, once recorded, put C on constructive notice?

· Application of Rule – C prevails over A because A recorded “too late.” 

· Consider the search process – if C does a reasonable search, they will find that B was conveyed the property from O. Once the record indicates B has it, they will stop looking to see if O conveyed its interest to anyone else. 
Wild Deed

· Rule – deeds outside the chain of title do not provide constructive notice
· Example – O conveys to A, A does not record. A conveys to B, B records the A to B deed. O then conveys to C, a purchaser for value who has no actual knowledge of the deeds from O to A or from A to B. C then records.  
· ISSUE – who prevails between B and C?
· Application of rule – C prevails because B’s deed was “wild” or outside of the chain of title. 
· Had C done an appropriate search of the record, they would not have found the conveyance from A to B because the O to A deed was never recorded. 
· Reasoning – B failed to conduct an appropriate title search prior to taking their interest from A. Had B done an appropriately title search, they could have prevented the issue by asking A to get title squared away first. 
Board of Educ. of Minneapolis v. Hughes
· Hoerger is the original owner of a piece of property in the greater Minneapolis area. 

· May 1906 – Hoerger, behind on property taxes, accepted $25k from Hughes for the property.
· The grantee name in the deed Hoerger sent back to Hughes was not filled in. 
· April 1909 – Hoerger (again) accepted $25k from D&W for a quitclaim deed to the property. D&W never records this deed.
· Nov. 1909 – this is the “wild deed” - D&W conveyed to the Board of Educ.
· Jan. 1910 – the Board of Educ. filed their deed for recording.
· Dec. 16, 1910 – Hughes fills his name in on the deed from Hoerger and files for recording.

· Dec. 21, 1910 – D&W filed their deed for recording.
· ISSUE – between Hughes and the Board of Educ., who wins?

· Analysis - A deed is not valid until property executed with both the grantor and grantee named. As such, the Hoerger to Hughes deed becomes operative in Dec. 1910. The court held Hughes had implied authority to fill in his own name based on Hoerger keeping his check and sending him the otherwise executed deed. 
· First in time, first in right – the Board of Educ. would prevail. D&W would be the first in time to take the property from Hoerger. 
· Recording statute – Minn. had a race-notice statute at the time of this case. For a party to prevail, they must be the first to record without notice of a prior conveyance. 
· Hughes would prevail. The Board of Educ. did record first, but for a recording to be effective it must be within the chain of title. Hughes beats D&W to recording; therefore, Hughes is the first properly recorded deed within the chain of title. 
· Who checked the records – the recording statute supports Hughes prevailing. The Board of Educ. is hurt; however, they failed to appropriately track the chain of title from D&W back in the past. By taking a “wild deed” they expose themselves to issues.
Deed from a Common Grantor

· Typical fact pattern – O owns BA and WA, two contiguous lots. 
· O conveys BA to A by deed that also transfers A an easement on WA (alternatively, O to A deed contains a restrictive covenant that includes BA and all neighboring property owned by O). A records.
· O subsequently conveys WA to B, a purchaser for value who has no actual knowledge of the easement over WA conveyed to A. B records. 
· ISSUE – does the deed for BA from O to A give constructive notice to subsequent purchasers of WA such that WA is subject to the easement?
· Rules – split of authority; split is almost even
· View 1 – the subsequent purchaser of the servient estate is bound by the neighbor’s easement / restrictive covenant so long as it is contained on a deed properly recorded.

· If the deed is not properly record this can give rise to SoFs issues
· View 2 – the grantee is not bound where the restriction is outside their “chain of title.”
**Naturally raises CC&R issues, see private covenants section below**
Issues with BFP Status

What is Valuable Consideration?

· Rebuttable presumption – where a deed says “for $1 and other good and valuable consideration” there is a rebuttable presumption that the grantee is a purchaser for valuable consideration

· The party attacking the deed has the burden to demonstrate otherwise

**

· Valuable consideration – valuable consideration exists where a party has unequivocally obligated themselves to pay the balance when due, helpful where they have a significant down payment involved as well

· Reasoning – an obligation to pay the balance allows the party to trigger other events, e.g., selling their other home, making a large move, spending an additional sum to improve the property they have purchased. 

Lewis v. Superior Court

· Early Feb. 1992 - Lewis purchased residence from Shipley for $2.3m. 

· They open an escrow account meaning they start the title search process.

· Feb. 24 – Fontana Films records a lis pendens against the property to recover a debt from Shipley, not immediately indexed.

· Feb. 25 – Lewis transfers $350,000 to Shipley. 

· Feb. 28 – Closing took place between Shipley and Lewis, the deed is recorded on this day. 

· Feb. 29 – Fontana Films lis pendens is indexed.

· March 1992 – Shipley took the remaining $1.95m in a note payable from Lewis.

· Over the following year - Lewis spends $1.05m to improve the property. 

· Sept. 1993 – Fontana Films serves Lewis with lawsuit to collect judgement against property.

· ISSUE – is Lewis a purchaser for value and entitle to BFP status considering that they delivered the note payable to Shipley after the Fontana Films lis pendens was recorded?

· HELD – Lewis is a BFP and gave valuable consideration. 

· Lewis did not have notice of the lis pendens at the time of their title search. 

· Consider a conclusion otherwise would mean Lewis has to continually do a title search until they deliver the note.

· As such, they obligated themself to pay Shipley without notice – the obligation to pay the balance is what triggered valuable consideration. 

· Cash having yet to exchange hands does not matter. 
Other

Quitclaim Deeds

· Majority approach – quitclaim deeds are treated the same way as warranty deeds
· Reasoning . . . there is more reasons to use a quitclaim deed apart from title issues

· Minority approach – a quitclaim deed is sufficient to put a grantee on notice of a title issue, i.e., if there was no issue, the grantor would warrant the deed
· Reasoning . . . the quitclaim deed should at least cause the grantee to do additional research
Name Issues 

· Documents that contain incorrect names or misspelled names of the grantor / grantee may render them invalid

· Idem sonans - misspelled names are often overlooked when they sound like the proper name (e.g., Jeffrey v. Geoffrey)

· NOTE! In instances where a party is prejudiced by their reliance on the misspelling, idem sonans does not apply 

· e.g., judgement lien - when a subsequent purchaser takes from a debtor whose creditor has entered a judgement lien against a property but misspelled the debtor’s name, the subsequent purchaser is not said to take subject to the lien. 

Inquiry Notice

· Inquiry notice - Notice based on facts that would cause a reasonable person to make an inquiry into the possible existence of an interest in the real property

· Standard – reasonable person standard differs by jurisdiction

· In all jurisdictions, where someone is occupying the space, the purchaser is obligated to determine what interest they hold
· Reasoning for rule – incentivize a purchaser to not be negligent in its buying activities.
· Link to BFP Status – a BFP cannot be said to be without notice where they have inquiry notice.
Waldorff Insurance and Bonding, Inc. v. Eglin National Bank
· 1972 - Choctaw executes the first of three notes payable and mortgage with Eglin National Bank for a condo building.
· 1973 – Waldorff purchases condo 111 from Choctaw with $1,000 deposit and remainder to be paid later. The condo is in a development financed with the note payable. Waldorff furnishes the condo, pays Choctaw all relevant fees, and uses it in accordance with normal use.
· 1973 / 1974 – Choctaw takes two additional mortgages with Eglin National, both covering the development that houses condo 111.
· 1975 – Choctaw was also a client of Waldorff. In exchange for money Choctaw owed Waldorff, Choctaw forgave the remainder of its debt on condo 111 and executed a quitclaim deed to Waldorff for the property. 
· 1976 – Eglin National Bank forecloses on Choctaw. Importantly, Choctaw had 8 units furnished in the development with Waldorff for marketing purposes at the time of foreclosure. 
· The original note payable (i.e., the one prior to Waldorff purchasing from Choctaw) was paid off with proceeds from sales of additional developments.
· ISSUE – is the Eglin National’s interest from mortgages #2 and #3 subject to Waldorff’s interest where Eglin could see Waldorff as occupying a space, but had no record in the recording system of the quitclaim deed?
· HELD – bank had inquiry notice of Waldorff’s interest due to their possession being open, visible, and exclusive. 
· Bank has to make a reasonable inquiry of what interest Waldorff has prior to a foreclosure sale. 

Apartment Hypo

Your client is purchasing a 50-unit apartment house. The present owner has shown your client copies of all leases on file in her office. 
· The current L has done the following which are not captured in the lease records: 

· Orally extended tenant A’s one-year lease for two more years
· Given tenant B a written option to extend for a five-year term
· Additionally, tenant C has a five-year lease which is shown in the records, but not indicated is that C has prepaid its five year term
QUESTION - Is your client subject to A, B, and C’s interests?

· ANALYSIS – consider that notice is based on if purchaser performed a reasonable inquiry as part of purchasing due diligence. 
· To be absolutely safe, your client should send out a survey to all tenants to ask about their current interest. 
· The tenant’s response can serve as “estoppel certificates” – i.e., if their interest is not claimed on the form, they are estopped from asserting it later. 

· Alternatively, if your client does not send out a survey . . .

· Your client will likely not be subject to A and B’s additional years and option for renewal as they were not in the L’s records or otherwise recorded. 
· Your client will likely be subject to C’s interest considering it was recorded, despite the prepayment not being included. 

Marketable Title Acts

· Marketable title act – state statute that precludes all inconsistent claims from being brought after a certain amount of time – i.e., allows for title search to only cover a reasonable period of time
· Two types:

· (1) SoL – SoL bars a claim not recorded in the designated period
· (2) Record title holder – the party with recorded deed has marketable title free and clear of all adverse claims after a designated period
· They typical period is 30 to 40 years

· States without marketable title acts

· Some states require the periodic re-recording of certain interest types to preserve them – otherwise they expire

· Interests typically included – possibility of reverter, right of re-entry, easements, covenants, and mineral interests
· How this could come up on an exam
· (1) Prof. will give us a marketable title act and ask if Party A’s interest is valid given the marketable title act

· (2) It could be a toss in at the end of an essay question 

· “Party A’s interest is valid; however, if there is a marketable title act they may be precluded from the ability to assert it given the time past.”
Title Insurance
· Title Insurance – the opinion of the insurer concerning the validity of title backed by an agreement to pay out an amount should that opinion have been mistaken
· How title insurance works

· The premium is paid once at the outset of the policy based on the amount of coverage (i.e., the insured amount)
· The policy expires when the policy holder’s interest in the property ceases – i.e., does not carry forward, tied to the owner, not the property

· Types of policies

· Homeowner’s policy – policy taken out by the purchaser, typically covers the full purchase price
· Lender’s policy – policy taken out by the mortgagee, typically covers the loan amount
· What is and is not covered depends on the policy – the policy should always be consulted
· What a homeowner’s policy typically covers . . .

· (1) Risk that title is held by someone other than the insured party
· (2) Risk of a defect in title, lien, or encumbrance on the insured’s title

· (3) Risk that the title is unmarketable

· (4) Risk that the insured owner does not have rights to access the land
· What a homeowner’s policy typically excludes

· (1) Losses arising from govt. regulations affecting the use, occupancy, or enjoyment of land unless a notice of enforcement violation is recorded in the public record (e.g., zoning ordinance, real covenant, etc.)
· (2) Claims of persons in possession not shown by the public records as well as unrecorded easements and implied easements
· (3) Easements arising by prescription

· The mortgagee’s policy

· Substantially the same – also includes that mortgagee’s lien is valid and superior to all other liens on the property (e.g., a mechanics lien)
· Common issues

· Marketability – marketability means the present owner not having purchased a lawsuit related to the title – it does not cover the property’s diminished value or legal action taken unrelated to the title but related to the property
· Liens – for a lien to trigger title insurance the lien must be presently effective, threat of a lien is insufficient

· Title insurance and negligence 

· Where issue is related to title insurance company accurately searching / keeping records, the policy holder can seek relief
· e.g., if the title insurance policy has an exclusion related to late public records updates, but an issue arises related to the insurance company keeping its own records, the policy holder can seek relief for title insurance company’s negligence
· Where issue is related to policy holder relying on the title insurance report for other purposes, the title insurance company is not liable

· e.g., if a bank decides to grant a mortgage and relies on title insurance company’s report that there are no prior claims without conducting its own due diligence, the title insurance company is not liable. 

Lick Mil v. Chicago Title Insurance
· Pre-1979 the owner of property had underground chemical storage tanks, pipes, etc. Kimball Small Investments purchased the property in 1979 and was told to clean up the property by the Cal. Dept. of Health Services, they never did. P purchased the property from Kimball Small Investments in 1986 and acquired title insurance from Chicago Title Insurance. 
· After their purchase, P paid to clean up the chemical area and had to contribute to a fund related to hazardous chemical acts. P sought indemnity from Chicago Title Insurance which they denied. 
· ISSUE – where P takes title to land and purchases a title insurance policy, then shortly after the value of that land severely diminishes, can P claim reimbursement under its title insurance policy?
· HELD – there is a difference between “marketability of title” and “marketability of land.” In this case, P’s title is valid; however, the land they received has issues. Title insurance does not cover valuation issues. 
· ISSUE 2 – for environmental clean-up, the government can place a lien on the property to pay for clean up it undertakes itself. Does the ability of the government to do this trigger a claim under a title insurance policy?
· HELD 2 – if there is a present lien that was not otherwise excluded from the title insurance policy; then this would trigger a claim. However, the threat of lien is insufficient as it may or may not happen. 
Module 5 – Private Land Use Controls (Servitudes)
· Servitude – a private agreement (express or implied) that regulates the use of land in some way or creates an interest in land
· Agreement often burdens one parcel for the benefit of another
· Four main types

· (1) Easement

· (2) Covenants

· Real covenants

· Equitable servitudes
· (3) License

· (4) Profits a prendre

· Functionally, there is overlap between the types of servitudes
	Functional Classification
	Example
	Match Up of Traditional Classification

	A right to do some act on another person’s land
	A right of way
	Easement

	A right to enter onto someone’s land and remove something attached to the land
	The removal of minerals
	Profit a prendre

	A right to restrict an owner from using her land in some way
	Preventing a neighbor from commercially developing their land
	Could be a . . .

· Easement (a negative easement)

· Real covenant

· Equitable servitude

	A right to compel an owner to perform some act on her own land
	Force your neighbor to maintain a fence
	Could be a . . .

· Real covenant

· Equitable servitude

	A right to compel an owner to pay money to maintain certain facilities
	A swimming pool available to residence of a complex
	Could be a . . .

· Real covenant

· Equitable servitude


Easement
· Easement – a non-possessory property interest in land
· Dominant tenement – the easement attaches to and benefits this tenement
· Servient tenement – the easement attaches to an burdens this tenement

· Classified in two ways:
· Category 1 – action of a party 
· Positive easement (a/k/a affirmative)- a right to do some act on another’s land
· e.g., O grants A the right to use a driveway across O’s land

· Negative easement - a right to restrict an owner from using the owner’s land in some way
· e.g., O agrees not to build on BA, the land they own, in a way that obstructs the view of RA, a neighboring parcel
· Category 2 – benefitting party
· Easement appurtenant – benefits easement holder in use of their land
· e.g., O, owner of WA, grants A, a neighboring owner of BA, the right to use a driveway across WA
· Dominant tenement - BA

· Servient tenement - WA
· Easement in gross – gives a right to a person without regard to ownership of the land

· e.g., O, owner of RA, grants A the right to maintain a billboard on RA
· Dominant tenement – N/A, there is not one as it is without regard to ownership of the land
· Servient tenement – RA

· In describing an easement, the categories should be combined

	· 
	· Do an Affirmative Act
	· Restricts an Owner’s Use

	· Benefits land
	· Positive appurtenant
	· Negative appurtenant

	· Benefits no land
	· Positive in gross
	· Negative in gross


· Example - O, owner of WA, grants A, a neighboring owner of BA, the right to use a driveway across WA – this is a positive easement appurtenant because A is crossing O’s land (i.e., doing an affirmative act) and the easement benefits BA as A can egress from their land across the driveway. 
· Transferability

· Easement appurtenant – usually transferable; however, it could be made personal to the easement owner
· Easement in gross – presumptively transferable so long as the parties intended for it to be on creation
· Could also be divided so long as the creating instrument does not indicate a contradictory intention or deem the easement in gross exclusive
· Exclusive – easement owner has the sole right to engage in the activity the easement permits

· Rest. 3d. Property – easement in gross can be divided so long as the burden on the servient estate is not unreasonable, e.g., does not lead to a burden that the servient tenement holder did not intend
· Ambiguity between appurtenant v. in gross
· To make the decision between the two, consider a facts and circumstances review – general rule of thumb
· Appurtenant – usually for the benefit of a neighbor

· In gross – usually for the benefit of a part some distance away
· If it is unclear, try to characterizes the easement as appurtenant 
· Consider! Might give rise to a difference in terms of transferability. 
Creation of an Easement

· Five options for creation:
· Grant

· Estoppel

· Implication

· Necessity

· Prescription
Grant

· An easement is an interest in land – where it arises by grant it is subject to the SoFs

· i.e., requires a written instrument (1) signed by the party to be bound that (2) describes the easement (price may or may not be required)
· Reservation – provision in a deed creating a new servitude which did not exist before as an independent interest
· Example – O conveys BA to A, reserving a 20 ft. easement along the south boundary of BA (i.e., easement arises for the first time on O’s conveyance to A)
· Regrant theory – originally at CL, it was hard for a grantor to reserve an easement because the easement was not part of the original grant from the crown.
· To circumvent – regrant theory
· Deed from O to A and her heirs reserving an easement for O was fictionalized by the courts as follows:
· (1) O conveyed to A a fee simple
· (2) A granted an easement back to O
· Court’s avoided statute of frauds issues where A failed to sign the deed by saying their acceptance fulfills the requirement and the “adopt the seal and signature of the grantor”
· Reservations and third parties – Exam Tip! – Discuss both traditional CL and modern CL
· Traditional CL approach – an easement cannot be reserved for a third party
· However, you can draft around this with two deeds

· Modern CL / Rest. – under a theory of giving effect to the grantor’s intent, an easement can be reserved for a third party 
· Exception – a provision in a deed that excludes from the grant some pre-existing servitude on the land
· Example - (continuing from above) A conveys BA to B, except the easement previously recorded by O

Estoppel / Irrevocable License
· CL Approach 
· Elements

· (1) Permission by the landowner of another’s use of the land

· (2) Good-faith reliance on the permission of the landowner – usually shown by making investments or improvements; and 
· (3) Landowner knows or reasonable should know of such reliance
· Rest. 3d. Prop.
· WHERE – an owner or occupier permitted another to use land under circumstances which:
· (1) It was reasonable to foresee the other would substantially change their position; AND
· (2) It was reasonable of the other to believe the permission would not be revoked; AND

· (3) The other did substantially change position in reliance
· THEN – the owner or occupier is estopped to deny the existence of the servitude. 
**

· Issue of easement by estoppel commonly arises where there is no written instrument defining the easement.
· Granted easement = subject to the SoFs

· No written instrument – party who wishes to cease “easement” deems it a license and says the license is revoked.
· Not all courts recognize easement by estoppel / irrevocable license
· Interests in land need to be evidenced by writing for records purposes – an oral agreement is outside the records and does not put others on notice
· Duration of easement by estoppel / irrevocable license
· Rest. 1st Prop. – as long as necessary to prevent unjust enrichment by the licensor
· Rest. 3d. Prop. – the easement by estoppel / irrevocable license is not terminable UNLESS
· The parties intended it will only remain irrevocable so long as reasonably necessary to recover the expenditure
**

Kienzle v. Myers
· Van Duyne and Bauer were neighbors – in 1981 the cnty. told them they had to connect to the sewer line at the street. For Bauer, direct connection meant tearing up her driveway at considerable expense. As an alternative, Van Duyne suggested she just connect to her pipe which was much easier. 
· 1982 – Van Duyne’s daughter and son-in-law, the Kienzles, move into her house

· 1989 – Myers acquired Bauer’s property.
· 2003 – Kienzle sent Myers a letter announcing it had decided to revoke the license allowing them to connect to the sewer line and that they had 30 days to make other arrangements. 
· ISSUE – does the arrangement between Van Duyne and Bauer give rise to an easement by estoppel?

· HELD – there was permission by Van Duyne; a good faith reliance by Bauer to spend the money to connect and forgo alternative arrangements; and Van Duyne was aware of Bauer’s reliance – as such, there is an easement by estoppel.
Henry v. Dalton (R.I. 1959)
· P sues D seeking easement by estoppel after D announced it was revoking P’s license for use. P had spent money making property improvements. 
· HELD – unless there is a writing, there cannot be an easement. The license can be revoked.
· Holding otherwise would turn an oral agreement into an irrevocable property right. The SoFs is in place to serve this evidentiary function so the parties do not get into disputes like this. 
Implication
· Courts will imply an easement on the basis of an apparent and continuous use of a portion of the tract existing when the tract is divided
· Elements – required for implied easement based on prior use
· (1) Initial unity of ownership of the now dominant and servient estates followed by severance of title
· (2) An existing, “apparent,” and continuous use of one parcel for the benefit of the other

· Must exist at the time of severance
· (3) “Necessity” to continue the prior use at the time of severance
· Apparent
· Typically means readily visible – e.g., driveway that crosses
· For hidden utilities, courts will touch the boundaries of apparent to keep them in place
· Reasoning – serious ramifications to otherwise, significant expense or in some cases no options

· Necessity
· Modern view – reasonable necessity is required (i.e., there is another option, but it is wicked expensive)
· Traditional view – strict necessity is required (i.e., no other option)

· Common issue

· Easement by implication issues often arise after something has gone wrong on the servient estate and the owner wants out of the easement. Where a court orders there is an easement by implication and a repair needs to be made what result?
· The servient estate holder will likely have to bear the initial cost for the repair – they can, however, seek contribution from the dominant tenement holders. 
· Extinguishment

· Easements by implication are like easements from grant, not revocable – if the necessity goes away, but there will still be costs imposed the easement stays
· Element (1) requires parcels that were previously joined to be severed. What happens if the dominant and servient tenements come back together under a common owner?
· The easement is extinguished. You cannot have an easement over your own land. 
· What happens if the land is then later re-divided?

· The easement does not just spring back to life – the circumstances at the time of the redivision should be reviewed to see if the new easement was intended. 

· Implied grant v. implied reservation
· Grant – The grantee claims an easement over the parcel original O retains.
· Reservation – The grantor claims an easement over the parcel they conveyed to the other party.
· Decision point for courts
· Some courts – courts are more reluctant to imply a reservation as opposed to a grant because an implied reservation detracts from what the grantee was conveyed – i.e., the deed says you got the whole estate, but it is really the estate less the easement. 
· Modern majority – so long as there is reasonable necessity, there can be an implied easement, regardless of if it favors the grantor or grantee. 

Van Sandt v. Royster

· Baily owned three contiguous lots on the southeast corner of an intersection – from the north / south street, her lot numbers went 19 > 20 > 4. Bailey’s home was on lot 4. Around 1904 the city constructed a sewer drain along the north / south street and Bailey ran a pipe from her home on lot 4 across lots 19 and 20 to connect to it. The pipe was not visible from ground level. 
· 1904 – Bailey conveys lot 19 to Jones by generally warranty deed without exceptions or reservations. Jones constructs a house on the lot that is connected to the sewer.
· Lot 19 and the house eventually come into Van Sandt’s possession.

· 1904 – Bailey conveys lot 20 to Murphy who eventually sells to Royster.
· Eventually, Gray takes title to Lot 4 from Bailey. 

· 1936 – Van Sandt discovers his basement flooded with sewage. Asks Royster and Gray to make alternative arrangement regarding the sewer pipe, they refuse. 
· ISSUE – do lots 4 and 20 have an easement by implication across lot 19 to reach the public sewer?

· HELD

· (1) All three lots did original come from the same estate

· (2) There is an existing, apparent, and continuous use by lots 20 and 4 across 19.

· This is the public utility situation – court claims that despite it not being visible from ground level Van Sandt had a survey done prior to purchase so he should know how his house connects to the sewer. Additionally, Van Sandt should expect lots 20 and 4 to connect and how else would they except across his land. 

· (3) There is a necessity to continue the prior use after the severance. 
· The court finds there was strict necessity in this case given the lay of the land. Had the court found there were alternatives, it likely would have been viewed as reasonable necessity as any alternative would have been must less direct.
· QUESTION – what happens if a new sewer pipe is built along the east / west road such that lots 20 and 4 now have more immediate access?

· Since there will still be costs imposed on lots 20 and 4 related to changing the sewer system, the easement stays. 

Easement by Necessity

· Commonly arises were one parcel is landlocked and needs an access point to ingress and egress

· Elements – two requirements to imply an easement on the basis of necessity:
· (1) Initial unity of ownership of the now dominant and servient estates followed by severance of title

· (2) “Necessity” to continue the prior use at the time of severance – i.e., the necessity needs to have arisen when the common grantor conveyed the parcels
· The party claiming necessity has the burden of demonstrating this
· Necessity
· Strict necessity – no other option can exist, depending on how far a court wants to go this could include serious alternatives as well
· e.g., where a parcel is land locked, the court could say there is an alternative where the land locked party can traverse a mountain by foot to get out

· e.g., where a parcel is land locked, but can be accessed by navigable water the court will not grant an easement by necessity

· “Serious” necessity / reasonable necessity – necessity arises from inadequate, difficult or costly option
· Where necessity cannot be demonstrated, the easement is termed a “convenience”
· Demonstrating easement by necessity
· (1) Public policy
· (2) Intent of the parties – i.e., as the land sale occurred the parties intended this easement would exist

· Issue

· The order in which the common grantor sold its land matters – you cannot have an easement over your own land
· Example – consider four parcels in a square owned by the same party with a public road abutting the western parcels. O has an internal road that runs along the bottom of the northern parcels to access the public road. If O sells the north western parcel and does not expressly reserve an easement for the road, then O’s access to the road ceases to legally exist. 
· Why? – There is no necessity to continue to use it. O can ingress and egress by way of the south western parcel. 
· Extinguishment

· Easement by necessity endures only so long as necessary
· e.g., if a private road was originally necessary to access public road 1, but then public road 2 is built such that O can now access public road 2 to ingress and egress, the private road easement by necessity ceases to exist. 
· Exam Tip! This differs from an easement by implication where it stays so long as there are costs to the party that originally needed the easement – good branch point for an essay answer.
· Private condemnation
· Condemnation – judicial proceeding where the landlocked landowner claims a right to “condemn an easement” across neighboring lands where it is shown it is a necessity

· This option is only available by statute, usually exists in western states
· Application
· (1) Demonstrate that necessity exists – there is no requirement of initial common ownership or a question of how the party became land locked
· (2) Party seeking to condemn the easement must pay the other party for use rights
· Payment

· Payment is required to condemn an easement because the servient estate does not necessarily understand the easement will need to exist when they purchase their parcel
· In the case of easement by necessity, the necessity is either known or should be known by the purchaser of the servient estate at the time of purchase so it can be accounted for in the purchase price
Tough problem
O originally owned all lots in the photo below. A purchased each lot from O starting with 1 and working clockwise until finally purchasing 5. A died intestate and A’s five children are heirs. B gets lot 1, C gets 2, D gets 3, E gets 4, and F gets 5. The decree distributing the lots said nothing of an easement for lot 5. F later sues B, C, D, and E claiming an easement by necessity. What result?
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· Review of elements
· (1) Common ownership of the dominant and servient estates, followed by severance of title.
· Met – A was the owner and title was severed as part of distribution of A’s estate. 
· (2) “Necessity” to continue a prior use – necessity exists and continues to exist at the time of severance. 

· Not met. There is a necessity for F to ingress and egress through one of the parcels, but not any one in particular. 
· How should this case proceed?
· First . . . consider intent of the parties. However, we can because A died intestate. 
· Second . . . consider the path of least resistance. If F has one route across one parcel that is easier than others, it may be best for the court to order that one. 
· However, since there is no necessity, the owner of that parcel will likely need to be compensated for its use. 
· Compensation could come from the other owner’s whose lots were not burdened or divided equally among all parties – see partition factors from module 2 for guidance. 
Prescriptive Easement
· Theory 1 – Adverse Possession Analogy
· (1) Use must be adverse and hostile

· (2) Open and notorious

· (3) Continuous

· (4) For the statutory period (typically the same period as for adverse possession)
· Theory 2 – Lost Grant Theory
· Legal fiction where a use is shown to have existed for a long period 
· Court assumes the original owner granted an easement for the use but the grant has been lost over time

· Creates a rebuttable presumption of an easement that can be refuted with evidence that no grant was ever made

· Key difference between Theory 1 and Theory 2 – how to stop prescription
· Lost Grant Theory - Acquiescence but not Permission
· For lost grant theory, the owner of the servient estate must be shown to have acquiesced to the use (i.e., consented, but not given permission)
· Permission is a license that can be revoked, acquiesced is passive consent.
· Where permission is given then later revoked = easement by estoppel. 
· Adverse Possession – take definite action (challenge to continuous use)
· To stop a prescriptive easement by adverse possession the servient estate owner must take definite action to demonstrate they do not consent to the use
· What is required depends on state case law
· Some - Could be sufficient to say “stop!” or send a cease and desist letter 

· Other (Rest. Approach) – to stop use, you are required to block ability to use - build a fence, etc.
· The barrier must be effective. If it is not, the party must take alternative action
**

Breakout on Adverse Possession Elements
· (1) Adverse and hostile
· Majority approach – objective test, if the party objectively looks like they are using the parcel as if they can for the statutory period, element is met
· Minority – subjective approach - hostile trespasser standard or good faith owner standard
· (2) Open and notorious

· Key point = what qualifies as “permissive use”

· Permissive use can be implied from relationship between the parties – e.g., a familial relationship, neighborly relationship.
· e.g., Othen v. Rosier – court took position that permission was given by virtue of both parties using the easement, i.e., Rosier saw Othen use the easement and took no action.
· State also may have a statute that governs use

· For permission, statute may require the party to file a record with the county to indicate permissive use
· (3) Continuous use

· As with adverse possession – continuous use must be consistent with reasonable use by a party who otherwise has ownership access
· Key point – how does the owner of the servient estate interrupt the use? See difference between adverse possession and lost grant theory related to stopping prescriptive above.
· (*) Exclusivity

· **Not always an element of easement by prescription like it is for adverse possession**
· Jurisdictions that require it – defined differently than it would be for adverse possession

· Exclusivity – does not require showing the claimant was the only one that made use of the easement - requires showing the claimant’s right to use the land does not depend on the like rights of others 

· What this means – the servient estate owner can also use the land covered by the easement, does not prevent prescriptive easement
· Where the servient estate owner maintains / uses the easement the situation is ripe for “implied permission” – which would prevent prescription
**
· Example – To reach its land more easily A makes a road across O’s land in 1992. In 2003, O writes A a letter saying “You are hereby notified that the portion of my land that you made into a road is my private property. You are trespassing and I command you to stop.” A ignores the letter and continues to use the road for the full SoL period – 20 years. In 2013, does O have a prescriptive easement?
· Theory 1 – (1) A’s use has been hostile or adverse considering they continued to use the road they constructed even after being told to stop; (2) their use was open and notorious as O was put on notice, as demonstrated by O’s letter; (3) A’s use has been continuous in the way that one would expect to use a road to access their property; (4) finally, A has continued its use for the 20 year period. 
· A likely has a prescriptive easement; however, review of state case law would need to be considered to determine if O’s letter is sufficient to interrupt A’s use during the prescriptive period. 
· Theory 2 – A does not have a prescriptive easement. The letter is evidence that O has not consented to A’s use. The letter demonstrates they have given the opposite of permission. As such, O cannot be said to have acquiesced to A’s use so there is no prescriptive easement.
· However . . . easement by estoppel could be argued. O, by only sending a letter and doing nothing more could be said to have given later implied consent to A for use. If A has taken steps to build a driveway on its land that connects to the road across O’s land, then A could demand a court declare O is estopped from preventing A’s use of the easement. 
· Problem – Next to Anthony’s home is a golf club. Every day, several golf balls are driven into his yard and players come onto his property to retrieve them. If this continues, will the golf club acquire a prescriptive easement over Anthony’s property?
· ANSWER – arguably, this does create a prescriptive easement as licensees of the club continue to use the property.
· If Anthony wants to prevent a prescriptive easement from arising, what should Anthony do? Two options - 
· (1) Demonstrate the golfers do not have permission

· Depending on the state, it may be sufficient to record something with the county saying “I do not give permission.”

· Alternatively, Anthony may have to erect a fence, put up signs, start calling the police each time there is a trespass – the level of action depends on the jurisdiction.

· (2) Give the golfers permission such that he could revoke permission
· He could talk to the golf shop and tell them they are allowed to enter to retrieve balls only, but not use his lawn for other purpose. 
**

· Public prescriptive easements

· An easement for the public based on continuous use by the public 
· Alternative – dedication

· Express dedication – gratuitous transfer or land to a government body or the public at large – e.g., a subdivision expressly dedicates its road for public use
· Implied dedication – used where the landowner evidences intent to dedicate land and the state accepts the dedication by beginning to maintain the land used by the public
· Beach access

· Property rights
· The state holds the wet sand area – i.e., water line up to the mean high-tide line – under the Public Trust Doctrine
· The dry sand area through the vegetation is subject to private ownership

· Public access requires both a way of access from the land to the coast and a lateral easement up and down the beach
· Prescriptive easements and public access – court typically do not hold a “public prescriptive easement” exists for beach access
· Public use is presumed to be with the permission of the private land owner
· Applicable law

· Public Trust Doctrine
· Ill. Cent. R.R. Co. v. Ill. – title held in trust for the people of the State that they may enjoy the navigation of the waters, carry commerce over them, and have liberty of recreation therein.
· Doctrine of Customer Right – uses that existed for so long that “the memory of man runneth not to the contrary”
· As applied to beach access – long uses of beaches by the public are protected as a customary right
· Law in practice

· Because court typically do not hold a public prescriptive easement, whether the landowner has not given permission must be individually litigated 
· Doctrine of customary right provides an option for the public’s case in addition to demonstrating the land owner has not given permission, i.e., taken permission away
Scope of Easements
General rights

· Express grant 
· Easement holder can reasonably improve the land within the scope of their grant – i.e., grant for road they could pave
· Easement holder can enter to make repairs
Related to a change in use
· Rule – from Rest. 3d. Prop.
· Generally . . . change in use must be consistent with what was granted in the original easement – i.e., intent of the grantor
· How the scope can v. cannot change
· Can – the owner of the dominant parcel can increase its frequency and intensity to take advantage of developments in technology and to accommodate normal developments of the dominant estate
· Cannot – the owner of the dominant parcel cannot cause the servient estate unreasonable damage or interfere with the owner of the servient estates use and enjoyment of their estate
· Example – assume a right of way easement across Parcel 1 to access Parcel 2. The owner of Parcel 2 wishes to sub-divide its parcel into to separate estates. Can the easement across Panel 1 continue to be used for the subdivided parcel?
· Consider intent of the grantor – the grantor did not want excess traffic across the easement; however, so long as the subdivision does not unreasonably increase traffic one addition parcel is likely ok. 
· Considering can v. cannot – while the subdivision is not necessary a development in technology it could be said to be a normal development on the dominant estate. So long as it does not interfere with the servient estate’s use and enjoyment it should be allowed.
Related to easement use by the non-dominant parcel
· Rule – an easement may not be used in connection with a nondominant estate, and any such use is subject to injunction. 
· Minority Approach (Brown v. Voss) – the rule above may not be applied based on the nature of injunctions as an equitable proceeding. 
· Injunctions are equitable proceedings AND trial courts have broad discretionary power to shape and fashion equitable remedies to fit the “particular facts, circumstances, and equities of the case before it” 
· To overturn an injunction, it must be demonstrated the trial court has abused its discretion
· Related to easement use by the non-dominant estate
· WHERE 
· Additional use by the non-dominant estate will not additionally burden the servient estate; AND
· It would be an administrative challenge for the court to police the additional use on the non-dominant estate
· THEN

· A court of appeal may choose not to overturn the equitable remedy granted by the trial court

**

· Why the rule should apply – i.e., why a court of appeals should not use the minority approach
· The rule is straight forward and a clear
· When the original easement is recorded, its scope is clear
· Since the scope is clear, it’s the non-dominant estate holder’s problem
· The non-dominant estate holder has options – it could condemn an easement at an agreed price (see Private condemnation as part of “Easements by Necessity”)
Brown v. Voss

· Consider a square trifurcated into three smaller rectangles – A at the bottom, B in the middle, and C at the top. Voss purchased A in 1973. Brown bought B and C from separate previous owners in 1977. The previous owner of A granted the previous owner of B a private road easement to cross A to access B – the previous owners of C were not party to the easement. 
· Brown wished to build a house that straddles B and C and planned to use the private road easement to access both B and C. Brown begins to build. Voss does not like the building trucks going by its house and blocks the road with stumps and other junk.
· Brown files suit against Voss for removal of the obstructions and an injunction to prevent interference with use of the easement as well as damages.

· ISSUE – can Brown use the private road easement to access their joined parcel, B and C?
· APPLICATION OF THE RULE – only B is the dominant estate. Brown cannot use the easement to access C.
· TRIAL COURT IN CASE – decides that Brown can use the private road to access both parcels and grants the injunction to prevent Voss from blocking it. 
· Reasons that (i) use by Brown will not additionally burden Voss’ estate; and (ii) given the way the parcels are set out the court cannot policy Brown’s use on only B instead of C. 
· Ct. APP. IN CASE – grants deference to trial court’s decision as not an abuse of discretion, upholds their decision based on equitable remedy.
Relocation of an Easement and General Change be Servient Owner
· Where relocation arises – the servient estate owner wishes to relocate the easement

· Rules also apply to “spatial dimensions of the easement”
· Traditional / Established Rule – easement, once fixed by the parties, cannot be changed by the servient owner without permission of the dominant owner
· Rest. 3d. Prop. – the servient owner can change the location of the easement so long as:
· (1) it is at their expense

· (2) the changes does not:

· Significantly lessen the utility of the easement

· Increase the burden on the easement owner in its use and enjoyment

· Frustrate the purpose for which the easement was granted
Scope of a Prescriptive Easement

· Use of a prescriptive easement must be consistent with the general kind of use by which the easement was created and with what the servient owner might reasonably expect to lose by failing to interrupt the adverse use
· e.g., image two adjoining mountain properties. #1 has a prescriptive easement over #2 which they use to walk or bike to a nearby trail. If #1 starts to ride a motorcycle over the trail and #2 is bothered by the noise, #2 can seek an injunction to enjoin #1’s scope of use of the easement. 
Termination of Easements

· Generally . . . for easements by express grant – they are perpetual in nature unless stated otherwise, i.e., expiration.
· Burden of easements typically runs with servient estate transfer as well – however subsequent party must have notice

· No notice – may qualify for protection under recording statute and BFP statutus

· Do not forget shelter rule 
· Do not forget there are three types of recording statutes
	Termination method
	Description

	Release
	Requires a writing

· Easements are interests in land so subject to the SoFs

	Expiration (automatic)
	Only an option where the duration of the easement was in some way limited

· Defeasible easement – easement created to end upon some state event

	End of necessity
	Ends where the necessity is over

· e.g., easement benefitting land locked land, if a new road is build and the easement is no longer necessary it will terminate

	Merger
	Ends where the easement owner later becomes the owner of the servient estate, i.e., do not need an easement to cross your own land

	Estoppel
	Ends where the servient estate owner reasonably relies on the representation of the easement owner

	Abandonment
	Non-use does not constitute abandonment

· However, in some states, non-use for a statutory period is abandonment

Need acts by the owner of the dominant tenement that conclusively and unequivocally manifest either:

· a present intent to relinquish the easement, or

· a purpose inconsistence with its future existence

	Condemnation by eminent domain
	Government uses eminent domain power to take an interest in the servient estate inconsistent with the continued use of the easement

	Prescription
	Easement ends where the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period

	Destruction
	Where the property is destroyed through no fault of the easement owner the easement terminates

	Misuse
	Courts might, in rare circumstances, eliminate the easement if it is being misused. 

· Normally, the court will enjoin the misuse – however, if the misuse is severe or frequent the court will say enough


Case Example – Preseault v. United States – Tying Topics
Preseault v. United States
Preseault owns a fee simple estate in a tact of land next to Lake Champlain. The tract is comprised of several different parcels including parcels A, B, and C. In 1899, Rutland-Canadian R.R. Co. acquired a right-of-way easement over A, B, and C which it operated a railroad. In 1975 the state removed the tracks from the parcels as the railroad was no longer running. However, despite taking up the tracks, as recent as 1991 the government’s revenue collection department was still billing the Preseaults for a driveway they had that crossed the easement area. In 1996, the state government came in and converted the old railroad line to a nature trail. The trial is now used on the weekends by a tremendous number of people including bikers and walkers. People often wander into the Preseault’s yard from it. 
· Preseault files suit against the state alleging the state abandoned its easement and has since taken property from the Preseaults for which they are entitled to compensation.
· ISSUE 1 – if the easement still exists, is the state still within the easement’s scope to change use from a railroad to a trail?
· ANALYSIS – two items to look for (i) does the new use agree with the intent of the grantor; (ii) does the new use unreasonably interfere with the servient estate owner’s use and enjoyment of their property in a way the original easement did not?
· This is outside of the grantor’s intent and it interferes with the servient estate owner’s use and enjoyment of their property. 
· The original grantor intended trains to be passing by, not numerous people. They also expected the trains to be caged on the track and not wandering onto their property. 
· This interferes with Preseault’s use and enjoyment because people are barging into their yard. 
· ISSUE 2 – was the easement abandoned?

· ANALYSIS – mere non-use is insufficient to justify abandonment. Intent must be shown to relinquish the easement or a purpose demonstrated that is inconsistent with future uses. 
· Here, the taking up of the R.R. tracks is sufficient to indicate a purpose inconsistent with future uses. 
· The ability of the government to lay down new track at some point in the future is insufficient to justify the easement. 
· Additionally, the revenue dept. continuing to collect from people in not sufficient as the govt. is inefficient and the two groups may not have appropriately spoke to one another. 
Servitudes

Servitudes Other – Profit & License

License
· License – mere privilege to enter onto someone’s land for a narrow purpose; an oral or written agreement given by the occupant of land allowing the licensee to do some act that would otherwise be a trespass.

· A license is not an interest in land so it is not subject to the SoFs

· Examples – tickets to a baseball game or theatre, allowing a repair person to come onto property to fix something

· A rental agreement may be a license or a lease – the intent of the parties should be examined to determine

· i.e., license is revocable where lease can only be terminated in specific ways, parties have different rights under each as well

· Generally revocable . . . in contrast to an easement which is non-revocable. 

· Exceptions
· (1) A license coupled with an interest that cannot be revoked – typically a license incidental to ownership of a chattel on the licensor’s land

· e.g., O grants A a profit to take timber from O’s land. A’s profit is irrevocable so it comes with a license to enter O’s land to cut the timber. 

· (2) A license that becomes irrevocable under the rules of estoppel.

Profits a Prendre

· Profits a prendre (prawnd-ruh, with ruh soft) – entitles someone to enter onto land and take something from the land

· Example – O grants A the right to enter WA and take fish from the pond.

· A profit could overlap with an easement – e.g., O could grant A an easement to enter WA and fish the pond.

Real Covenants

· Real covenant – a promise respecting the use of land that runs with the land at law (i.e., money damages are available for breach)
· Essentially a contractual obligation that runs with the deed – could be a promise to do or not do something
· A real covenant benefits one parcel and burdens another parcel

· The key is to make the real covenant “run” with the land so that successive owners are bound

Requirements for Covenant to Run
	· Requirements
	· Burden
	· Benefit

	· Horizontal privity
	Y
	No

	· Vertical privity
	Y
	Y

	· Intent
	Y
	Y

	· Touch and concern
	Y
	Y

	· Notice
	Y*
	Y*


Horizontal Privity
· **Only required for the burden to run, not necessary for the benefit**
· Horizontal privity of estate is defined as a successive relationship – i.e., the benefitted and burdened parcel must come from a common grant
· Horizontal privity exists - Developer Dan purchases a large farm from Prescott. Developer Dan then subdivides the farm into 1,000 lots and places a restriction on the lots that only green grass will be grown. Developer Dan then sells two of the 1,000 lots to Anthony and Blake. Here, horizontal privity exists between Anthony and Blake.
· No Horizontal Privity – continuing from above, Anthony and Blake as neighbors make a covenant that they will paint their garages green to match their grass. This covenant is valid between the two of them. If Anthony later sells to Cecil and Cecil paints his garages red, Blake cannot sue Cecil for breach of covenant as there is no horizontal privity between Blake and Cecil – the covenant arose while Anthony and Blake were neighbors. 
· Why is horizontal privity required only for the burden?
· There is a general policy against burdening land in a way which makes it harder to sell. If there is a burden, the party should know about it at the beginning and negotiate around it in their contract. 
· Horizontal privity makes it more likely that the subsequent purchaser will be on notice of the burden.
· Additionally, if a subsequent purchaser is not bound, the original purchaser could be said to be unjustly enriched as they purchased for a price that accounted for the burden and sold at one that did not.
Vertical Privity

· Vertical privity means the party succeeded in interest to the original party’s estate in land
· e.g., above, Cecil and Blake are in vertical privity. 

· Vertical privity and adverse possession
· Adverse possession is not a transfer of title – adverse possession is a vesting of title by operation of law
· Where a party adversely possesses an estate, there is not vertical privity as they are not a successor in interest
· Burden v. benefit – different standard
· For the burden to run . . . the successor in interest must succeed to the same estate as held by the original party.
· e.g., if the original estate holder has a fee simple, the successor must also have a fee simple for the burden to run.

· For the benefit to run . . . the successor in interest must succeed to the same estate or a lesser estate than the original party.
· e.g., of the original estate holder has a fee simple, the successor can have a fee simple, fee tail, life estate, or freehold estate for the benefit to run
Intent

· **Rarely an issue with this element**

· The original contracting party must have intended to bind the successors to their respective estates
· Typically satisfied with language like – “A, on behalf of his heirs and assigns, conveys that . . .”

Touch and Concern

· The promise must relate in some way to the enjoyment, possession, or use of the affected land rather than being of personal concern to the original parties
Notice

· **Notice is not necessarily required for a covenant to be valid**
· However, the covenant is not enforceable against a party who lacks notice - either actual, record, or inquiry notice

Examples

O, owner of a two-acre parcel, divides that parcel and conveys one acre to A, keeping the other acre for herself. The deed, properly recorded, includes mutual covenants by A, on behalf of herself, her heirs, and assigns, and O, his heirs, and assigns, that the conveyed and retained parcels will be used for residential purposes only. Later, B takes A’s parcel by adverse possession and opens a restaurant on the premises. O brings an action against B for damages for breach of the covenant that A made. What result?
· ANSWER – O has no cause of action against B because B was not in vertical privity with A. B, as an adverse possessor does not take A’s title, but a new title by operation of law.
Same facts as above. Suppose instead that O leased her parcel to C for five years. A opens a nursery school on her parcel. C brings an action against A for damages for breach of covenant. What result?

· ANSWER – C has a viable cause of action against A. 
· The burden is enforceable against A because A is in a successive ownership relationship with O, the party that originally conveyed the land with covenant. As such, both vertical and horizontal privity exist. O intended to bind successive parties based on the language in the deed. The covenant touches and concerns the land as it regulates use of the land and A was on notice of the covenant as they took the deed from O that contained it. 
· The benefit runs to C as C has a lesser estate from O so the parties are in vertical privity with one another. Related to intent, notice, and touch and concern, the same analysis as above applies.
Equitable Servitudes

· Equitable Servitude – a promise respecting the use of land that runs with the land in equity (i.e., a party seeks an equitable remedy for breach, an injunction)

· As with a real covenant - a contractual obligation that runs with the deed – could be a promise to do or not do something

· Selling the injunction back

· The P probably prefers an injunction to damages computed by the court
· P can “sell” the injunction back to the D on their own terms

· A remedy at law requires a court valuation so the party loses control
· Tulk v. Moxhay – Leicester Square garden case with covenant about maintaining grounds in a certain way.  
· Case created equitable servitudes

Requirements for Equitable Servitude to Run
· The same as for a real covenant, EXCEPT
· There is no requirement of privity; AND
· The promise must be in writing or from a common plan of development
· NOTE! – In Cal., strict writing requirement - equitable servitudes must be created by a written instrument identifying the burdened lot
	· Requirements
	· Burden
	· Benefit

	· Horizontal privity
	
	

	· Vertical privity
	
	Min.

	· Intent
	Y
	Y

	· Touch and concern
	Y
	Y

	· Notice
	Y*
	Y*

	· Must be in writing
	Y
	Y


· Notice – even without notice, an equitable servitude is enforceable against a successor who gave no consideration (e.g., donee, heir, will beneficiary)
· Vertical privity – in a very limited number of jurisdictions, vertical privity is required for the benefit to run
Unified Servitudes – Rest. 3d. Prop.

· **Not yet adopted as the approach in any jurisdiction**

· No distinction between equitable servitude and real covenants – all called “covenants running with the land”
· Applicable Rules
· Intent and notice are still required

· Privity
· Horizontal privity – not required

· Vertical privity

· Not required for negative promises (i.e., restrict land owner from doing something on their land)
· Required for affirmative promises in some circumstances (i.e., to do something on another’s land)
· Touch and concern – abandoned
· The only way the servitude will be invalid is if it is unconstitutional or violates public policy

· Violations of public policy – Servitudes that:

· Are spiteful or capricious

· Burden a fundamental constitutional right

· Impose an unreasonable restraint on alienation
Arguments Against Enforcement of Covenants & Equitable Servitudes
Termination
	Option
	Description

	(1) Merger
	The same person becomes the owner of the benefit and the burden

	(2) Formal release
	Normally written and recorded 

	(3) Acquiescence
	Arises where P fails to enforce the servitude against other breaches and then seeks to enforce it against the D

· Only applicable to the specific D in question

	(4) Abandonment
	Similar to acquiescence – however, makes the servitude unenforceable as to the entire parcel going forward

	(5) Unclean hands
	The court will refuse to enjoin a violation that the P previously violated

	(6) Laches
	P unreasonably delays to enforce the servitude against D causing prejudice to D

· Does not extinguish the servitude, but does bar P from enforcing it

	(7) Estoppel
	IF – the D relied on P’s conduct to their detriment, the servitude is unenforceable. 


Changed Conditions Doctrine
· CL Approach – a restrictive covenant / equitable servitude can be nullified where: 
· (1) there are changed conditions that defeat the purpose of the restriction; AND
· (2) the change is so radical it destroy the object and purpose of the agreement
· Conditions both within the community that imposed the restrictive covenant (i.e., the subdivision) and around it both need to have changed – strict on both
· If the restriction is of value to some land, courts generally will not terminate it – even where the conditions have changed in such a way that the restriction decreases the value of other land. 
· Rest. 3d. Approach 
· If the purpose of the servitude can be accomplished, but because of changed conditions the servient estate is no longer suitable for uses permitted by the servitude
· A court may modify the servitude to permit other uses under conditions designed to preserve the benefit of the original servitude
· NOTE! – where transaction costs are high due to the number of parties the court should intervene. 

**

· CL Approach Practically – unless there is an extreme case where conditions both within the subdivision and outside have changed, the real covenant stands

· Ends with a party’s attempted deviation being enjoined
· That party can attempt to purchase back the injunction

· This can be difficult as sometime they would need to negotiate with several other parties

· Restatement Practically - where changed conditions exist, the court could modify the servitude not to make it go away, but to make it more modernly enforceable.

· The restatement approach allows a court to be creative
· The note on high transactions costs is in attempt to prevent a private party having to negotiate with several others to purchase back an injunction
Discriminatory Servitudes

· Rule – A servitude is presumptively valid unless it is - 
· Illegal or unconstitutional; or
· A violation of public policy meaning - 

· (1) Arbitrary, spiteful, or capricious (sudden and unaccountable change in mood or behavior)

· (2) Unreasonable burden on a fundamental constitutional right
· (3) Unreasonable restraint on alienation
· (4) Unreasonable restraint on trade or competition (e.g., anti-trust violation)

· (5) Unconscionable

· Invalid servitude – can still exist as part of deeds, servitudes are private contracts for promises affecting land; however, they are unenforceable – serve as a “signaling” function
· Fair Housing Act (1968) – (Title VIII of the Civil Rights Act of 1968) federal law that makes it unlawful to refuse to sell or otherwise make unavailable a dwelling to any person because of race, color, sex, national origin, familial status, or handicap. 

Shelley v. Kraemer (1948) – Pre-FHA
· 1911 – 30 of 39 homeowners on a street in St. Louis sign a covenant to run with their land that restricts property from being sold or rented to anyone that is not white. This covenant was recorded with the county.
· Aug. 1945 – Shelley, a black family, received from Fitzgerald, a current neighborhood resident, a warranty deed to one of the parcels on the street – allegedly had no actual knowledge of the covenant at the time of purchase. 
· Oct. 1945 – Kraemer brought suit seeking a restraint on the sale (i.e., injunction) – prayed for title to be taken from Shelley and revested in the previous owner or another as the court should see fit.
· ISSUE – is the racially restrictive covenant unconstitutional such that the court cannot grant relief?
· HELD – the covenant itself does not violate a constitutional right; however, it is unenforceable by the court. It is unenforceable by the court because the court is vested with power by the state, and the state is subject to the 14th Amendment which obligates it to uphold equal protection of the laws for all persons.
· QUESTION – this covenant was between neighbors so there is no horizontal privity. Does that matter?
· ANSWER – no because Kraemer was not asking for monetary relief, but rather an injunction. Injunction means equitable remedy and horizonal privity is never required. 
· QUESTION – was this challengeable on other grounds?

· ANSWER – Yes, see #3 above. This covenant eliminates the property from being sold to a significant portion of the population. It could have been challenged on grounds it was an unreasonable restraint on alienation. Alternatively, could have been challenged on grounds it does not “touch and concern” the land. 
CICs and Their Covenants – Unenforceable?
· CIC – common interest community – residential ownership where management is separate from possession (e.g., condo, cooperative, planned subdivision, gated communities)
· All states have statutes that govern CICs
· CC&Rs – covenants, conditions, and restrictions – rules governing communities which must be disclosed to all purchasers – required by CICs statutes.
· Homeowners Assoc. – typical governing body of CICs; once you move in, you are automatically a member. HOA does the following:
· Enforces the servitudes set forth in the CC&Rs
· Adopts new regulations to reasonable manage common property in the CIC
· Protects community members from unreasonable interference in the enjoyment of their individual property
· HOA has the power to levy fees and make collections to keep up community property – enforceable by liens against the individual’s property
Common Issue

· Is a CC&R valid such that the HOA has the power to (1) enforce it in court if necessary; (2) lay and collect fines for its breach?
· Disputes usually arise where individual is asking for protection against HOA enforcement. 

· Note
· No issues with privity – all original purchasers are in horizontal privity with the developer; all subsequent purchasers are in vertical privity with the original purchasers. 
· EXCEPTION – remember adverse possession rule, unlikely in CIC, but possible. 
· Intent – given how they arise, developer or HOA understands how to include appropriate language to ensure they govern subsequent parties
· Touch and concern – all CC&Rs typically touch and concern the land.

· Notice – similar to intent, given how they arise, the makers are usually aware of how to give appropriate notice
The Law

· **The answer will be the same under either approach**

· CL Approach
· Rebuttable presumption of validity. 
· Typical standard –  is the CC&R “reasonable” 

· e.g., Cal. – “recorded declarations of common interest developments are presumptively enforceable unless they are demonstrated to be unreasonable”

· Review should not be on an individual case-by-case basis, but rather as it applies to the community as a whole

· Sliding definition of reasonableness depending on where the CC&R comes from
· Those in master deed – i.e., from the developer – strong presumption of validity, only overturnable on grounds of a public policy violation or violation of a fundamental constitutional right
· Strong sense of validity because everyone was aware of these from the outset

· Those promulgated by HOA – also a presumption of validity; however, less deference than those in master deed – rules must reasonably promote health, safety, happiness, and peace of mind for all owners when considered collectively
· Rest. Approach – (same as for discriminatory servitudes) - Servitudes are presumptively valid unless:

· Illegal or unconstitutional; or

· A violation of public policy meaning - 

· (1) Arbitrary, spiteful, or capricious (sudden and unaccountable change in mood or behavior)

· (2) Unreasonable burden on a fundamental constitutional right

· (3) Unreasonable restraint on alienation

· (4) Unreasonable restraint on trade or competition (e.g., anti-trust violation)

· (5) Unconscionable

· Other ways to challenge
· Acquiescence – remember, only applies to the individual D against whom the covenant is being enforced. 
· Abandonment – remember, need more than inactivity (see Preseault); in contrast to acquiescence, applies to the community as a whole. 
· Reasoning behind presumption of enforceability
· To live in a community, you are required to give up some freedom for assurance your living space will generally be a quiet and otherwise consistent place to live.
Examples of CC&R Challenges

Are the following CC&Rs valid? 
· For all, remember:

· There is a presumption of validity 
· To challenge the CC&R must be illegal, unconstitutional, or a violation of public policy.
· For violation of public policy, must be “unreasonable” within the categories listed.

·  “No flag of any kind, including the American flag, may be displayed.”
· American Flag – invalid on the basis it is illegal.
· The Freedom to Display the American Flag Act of 2005, 4 U.S.C. §5 prohibits communities from adopting or enforcing any policy that restricts display of a flag of the United States.
· Political campaign flag (applies to political signs as well) – arguably unenforceable.
· Basis 1 – unconstitutional - a restriction on political signage, e.g., a MAGA flag, is a violation of free speech. A state action limiting free speech is unenforceable under the 14th Amendment.  Arguably this is unenforceable as a court ruling on its enforceability is a state action. Whether a state court enforcing a private restriction is “state action” is debatable. 
· Basis 2 – violation of public policy - a restriction on political signage is a burden on free speech as it limits expression with no reasonable alternative. Since there is no reasonable alternative, this violates public policy as an unreasonable burden on a fundamental constitution right. 
· However, the same division argument may be applied (see church assembly below).
· College team flag (applies to signs generally as well) – enforceable so long as it is a total ban and not targeted at a single school. 
· Not unreasonable as it relates to aesthetic display and does not seriously infringe on a constitutional right. 
· “No Christmas lights may be displayed outside of a house.”
· Likely enforceable. The prohibition against Christmas lights has valid aesthetic objectives. It is also a health and safety regulation as if the lights draw a large enough crowd there will be traffic concerns. 
· It could be argued as a violation of public policy as infringing on the ability to practice freedom of religion; however, this argument will likely lose and prohibiting the display of Christmas lights does not infringe upon the practice of Christianity. 

· “No signs, billboards, or advertising without the prior approval of the architectural control committee.” The challenge arose when the architecture control committee ordered a resident to remove a Christmas wreath with a peace sign in the middle.
· Likely enforceable – architectural control committees are typically in place to review proposed construction or alteration plans to assure conformity in a community, i.e., aesthetic reasons.
· It could be argued that the Christmas wreath is not a sign; however, this seems a stretch.

· Presumptively this is a sign – to be enforceable the Rest. 3d. provides guidance that so long as the CC&R related to architecture committees are interpretable and apparent to an ordinary person they are enforceable – as this is a regulation of community aesthetics, it is enforceable. 
· “No religious services or activities of any kind are allowed in the development’s auditorium or any other common areas.”
· Potentially unenforceable. 

· Basis 1 – violation of public policy, arbitrary – this does not limit gatherings, but specifically limits religious gathering. Without prohibiting other types of group specific gatherings this could be seen as arbitrary. 
· Basis 2 – violation of public policy, unreasonable burden on fundamental constitutional right – the constitution grants people the right to peaceably assemble. A prohibition on gathering for religious services is a prohibition on the right to peaceably assemble.
· Challenge to either – a prohibition on religious services should be enforceable because it limits division in the community. Because it limits division and upholds a nonconfrontational atmosphere it is “reasonable” and should be allowed.
· “No smoking anywhere within the boundaries of the complex.”
· Enforceable. There is no challenge to reasonability or a grounds to claim violation of public policy. This regulation goes to the health of the community in eliminating second hand smoke. 
Overarching Ideas Related to Servitudes

· Benefit / Burden, Changes Property Value
· Arises where the issue is if the servitude should continue
· Equitable principles can be used to decide
· e.g., the party that purchased the property purchased it subject to the servitude, so they paid a price that accounted for the servitude. As such, when they sell, the servitude should continue to be taken into account. 
· Billboard – Easement, license or lease?
· Generally . . . a billboard is an easement. 

· However, it depends on a facts and circumstances review

· This matters because it means the rules governing servitudes apply or the rules governing nonfreehold estates apply

	Lease
	License
	Easement

	· Right to exclusive possession

· Limited in duration
	· No exclusive possession

· Typically revocable

· Limited to a specific use

· Could be for infinite duration
	· Tends to be in writing

· No exclusive possession

· Limited to a specific use

· Could be for infinite duration


Module 6 – Legislative Land Use Controls, Zoning
Zoning
Overview
· Zoning – public land use control
· Developed in the early 20th century in response to abhorrent living conditions from industrialism – i.e., people living around factories. 
· Courts were afraid to hinder economic progress so declared very few things a nuisance.
· Real covenants did not work as everything was between neighbors so there was no horizontal privity / equitable servitudes did not work as transaction costs were too high to appropriately bargain with all parties. 

· Example – Euclidean zoning - grading system that marks certain areas for certain things.

· Use class districts
· U1 – single-family homes

· U3 – multi-dwelling units

· U6 – industrial businesses

· Height restrictions

· H1 – two story

· H3 – no limit

· Area restrictions

· A1 – min. sq. ft. of X
· A4 – min. sq. ft. of 4x
· Grading system could be . . .

· Inclusive – meaning in a U4 district anything from U1 – U4 could also be built, but not anything from U5 or U6
· Exclusive – meaning in a U5 district only U5 uses are allowed.
Zoning Authority and Legislation
· Zoning is viewed as an extension of the state’s police power to protect: 
· Health, safety, general welfare, and morals
· States outsource zoning to local governments – i.e., on the municipality level
· Zoning became wide spread with Standard State Zoning Enabling Act – federal law that serves as a model for State zoning
· Empowers municipalities:
· To regulation and restrict:

· Height, number of stories, and size of structures

· Percentage of lots that may be occupied

· The size of yards, courts, and other open spaces

· Population density

· Location and use of buildings structures, and land for trade, industry, residence or other purposes
· To divide their geography into various districts of appropriate number, shape and area

· To create differences by district according to local needs
· Mandates that all regulations must be in accordance with a common plan
Typical Local Regulatory Authority
	Planning Commission (a/k/a Zoning Commission)
	Board of Adjustment (a/k/a Zoning Appeals Board)

	Purpose – recommends a comprehensive plan and zoning ordinance to city council.
· Undertakes expert advice in doing so

· City council is responsible for approval
	Purpose – grants “variances” when necessary and “special exceptions” when specific requirements set forth in the zoning ordinance are met.


· Citizens appointed by the mayor sit on the zoning commission and zoning appeals board
Zoning and the Constitution
· 14th Amend. – “Nor shall any state deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
· Issue – is zoning on the whole a violation of due process related to deprivation of property? 
· Explained - is zoning an unauthorized taking due to its function of restricting and controlling land use and ability to diminish land value?
· Rule – from Village of Euclid v. Ambler Realty Co. - zoning is an extension of the State’s police power
· It must relate to the public health, safety, general welfare, or morality
· Zoning cannot be arbitrary

· What can and cannot be challenged

· Zoning on the whole – not able to be constitutionally challenged; presumptively constitutional 
· “As applied” constitutional challenges – zoning can be challenged related to its specific effect on land
Flexibility in Zoning

Nonconforming Use Violations

· Zoning – generally regulates future development

· Nonconforming use – “current use” that is inconsistent with a zoning plan at the time that zoning plan is enacted. 
· Current use – property that is active being put to productive use and not just held for speculation purposes, i.e., unimproved property
· Current uses are protected to encourage investment and protect sweat equity.
· Alternative view – investment is investment, all uses should be protected. 
	
	Approach 1 – Per se confiscatory
	Approach 2 – Amortization period

	Rule
	A municipality lacks the power to compel a change of an existing lawful use of property
· This extends to the expansion of property so long as the expansion is not a detriment to the public health, safety, general welfare, or morals

· The existing lawful use can be stopped:

· If it becomes a nuisance
· The property is abandoned
· The property right is extinguished by eminent domain
	A municipality can compel a change to an existing lawful use of property so long as:

· (1) The “balancing of interest” is in favor of public gain over private loss; and 

· (2) It provides a “reasonable” amortization period for the property owner to make alternative arrangements

**

Balancing of interests – the following factors should be considered:

· Degree of offensiveness to the surrounding neighborhood
· Length of the amortization period in relation to the nonconforming use
· Length of amortization period in related to business owner investment
Reasonable amortization period – should be judged by: 

· The amount of time needed for a property owner to legally terminate agreements 

· Attempt to recoup investment in the current business

· Make alternative income arrangement as necessary


	Reasoning
	The approach take a strict reading of property rights and the government’s ability to infringe on them
	Allows for local government flexibility and for reasonable changes to be made

	Practical effect

· The 14th Amendment is violated and a taking results . . .

· Always under Approach 1

· When the public interest fails to outweigh private loss OR the amortization period is unreasonable under Approach 2

· Municipality can choose to repeal the zoning ordinance or justly compensate the land owner


Vested Rights Doctrine
· A proposed use might be protected if significant investment has been made in reliance on prior zoning laws – e.g., plans drawn, permits obtained, the site prepared, construction has begun in small part
· Key factor – how much money has been invested in good faith and what has the money been spent on
PA Northwestern Distributors, Inc. v. Zoning Hearing Board
· May 4 - NW Distrib. opened an adult bookstore in Moon Township in compliance with current zoning requirements and after complying with all necessary permitting.
· May 8 – Moon Township Zoning Hearing Board published a public notice to amend its zoning regulations. 

· May 23 – following a public hearing, the Zoning Hearing Board adopted a new zoning ordinance which set limits on where an adult commercial enterprise could operate within Moon Township.
· Effectively limited operations to one or two areas in undesirable spots. 

· Included a 90-day amortization period for nonconforming uses to hit the road. 

· ISSUE – does the new zoning ordinance violate the 14th Amendment such that it is a government taking?
· HELD – yes. Applied per se confiscatory approach. Prohibition of a business lawful at the time of its opening through zoning is a violation of the 14th Amendment due process clause even with the amortization period. 
· CONCURRENCE – Amortization periods are not confiscatory per se as long as they are reasonable. The correct result was reached in this case as this period was unreasonable. 
Variances
· Variance – administratively authorized departure from the terms of a zoning ordinance
· Rule – zoning adjustment board has the power to grant a variance were
· (1) There is “undue hardship” to the owner of the land

· (2) The grant of the variance does not substantially impinge on: 

· The public good; and 

· The intent and purpose of the zoning plan and ordinance
· Undue hardship – no effective use can be made of the property if the variance is denied
· To demonstrate:
· (a) The owner must have made a reasonable effort to comply – e.g., in the case of an undersized lot, to sell their lot to a neighbor or buy a piece from a neighbor “at a fair price” to attain a reasonable sized lot
· (b) The owner must show their hardship is not self-inflicted - e.g., cannot have an undersized lot due to sale or a portion to a neighbor
**

· Procedure – zoning adjustment board will first decide variance; if denied, the property owner can appeal to a court.
· Courts rarely overturn zoning adjustment boards. A court takes action where:

· The zoning adjustment board failed to provide adequate explanation for its decision

· The zoning adjustment board has acted arbitrarily
· Area variance v. use variance
· Area – spatial use of property, e.g., setback requirements, lot dimensions, % of lot occupied, etc.
· Use​ – restrictions on possible uses in area, e.g., commercial v. residential use
· Burden of proof – much higher for a use variance; zoning adjustment boards are more likely to grant an area variance 

· Conditional variance – court can grant a variance with conditions
· Conditions may relate to the use of the property such that it minimizes the adverse impacts on neighbors

· Conditions may not related only to use of the property by the applicant - zoning is property regulation, not person regulation; deviates from purpose of zoning
· Ultimate result – where a court renders property “valueless” from zoning and a variance is not granted the court could find a taking and entitle the property owner to just compensation. 
Special Exceptions (a/k/a conditional uses)
· Special exception – a use permitted by the ordinance in a district in which it is not necessarily incompatible, but where it might cause harm if not watched.
· Examples – airports, landfills, and hospitals

· Special exceptions usually (i) involve lots of land; (ii) have the potential to cause injury to the surrounding area
· e.g., increased traffic or noise

· Procedure – granted on a case-by-case basis AND only after the zoning adjustment board has satisfied itself that the proposed use will not cause harm in the specific location
· To appropriately watch / monitor the harm, the zoning administrator will demand certain things – e.g., build the airport, but you must purchase enough land to have a 1,000 ft. clear area around the border or the property. 
Spot Zoning
· Spot zoning – zoning changes which establish a use classification inconsistent with surrounding uses
· Create an island of nonconforming use within a larger zoning district
· Typically limited to a small plot inside a district
· Spot zoning is invalid where the zoning amendment:
· (1) single out a small parcel for special and privileged treatment
· (2) is only for the benefit of the landowner rather than the public interest
· (3) is not in accord with the comprehensive plan
· Elements of spot zoning should be considered inside of the comprehensive plan for the larger municipality
State v. City of Rochester

· A single tract of land in Rochester bordered single-family homes, a multi-family dwelling, and a vacant lot zoned for “industrial use” owned by Mayo clinic. The tract was zoned for low-density residential use (i.e., small apartment).
· One block away was the Mayo Clinic and a high-rise condo; the business district was three blocks away. 
· Owner wanted to build a 49 unit “luxury condo.”
· Procedure

· Owner applied to the zoning adjustment board to have their tract rezoned for the proposed use

· City Council – approved rezoned use with zoning board of appeals approval
· Neighbors of surrounding area challenged the spot zoning – court upheld City Council
· Reasoning
· Zoning is an extension of state policy power so any challenge must be to the rationale basis for upholding health, safety, general welfare, or morals – zoning and decisions around it are presumptively enforceable. 
· The neighbors complain about increased traffic and noise levels as well as a decline in value to their properties – not valid complaints based on where they are situated in the city and the similar buildings nearby. 
Scope of Zoning

Aesthetic Regulation Zoning
· Aesthetic regulation – regulations design to promote a certain look and feel in an area, i.e., disallow strange buildings or a hodgepodge or architectural styles
· Modern Approaches
· Majority – follow approach described below (i.e., Stoyanoff v. Berkely; also consistent with Berman v. Parker Supreme Court case)
· Other 1 – state allows some aesthetic regulation depending on what the specifically is being regulated.
· Other 2 – state does not allow aesthetic regulations. 
**

· Justification for Aesthetic Zoning Regulations
· Zoning is an extension of state police power, it must relate to health, safety, general welfare or morals
· “General welfare” is read expansively to include the ability to prevent offending the communities sensibilities as well as uphold all property values
· Zoning regulation with the intent of upholding the general welfare are valid so long as they: 
· Clearly sets a standard to be followed by community members; and 
· Allows a basis upon which the zoning board of adjustment can make fact based decisions
· This can include regulation that affects aesthetics
State ex rel. Stoyanoff v. Berkley
Stoyanoff wants to build a weird ass, futuristic looking house in the City of Ladue, Mo. Ladue is where Judge Smails lives – if you shoved a lump of coal up its ass in two weeks you would have a diamond. Its colonial, its tudor, etc. 
· Mo. has two statutes that regulate the reach of zoning. 
· 89.020 – allows regulation of lot size, height, spacing, use, etc.

· 89.040 – allows regulation of to be made in line with a common plan to conserve the value of land and encourage appropriate use of land. 
· City of Ladue passed local ordinance 131 as amended by 281 under the power of these statutes to: 
· (i) create an “Architecture Board” for the purpose of regulating appearance to preserve the value and welfare of surrounding properties and promote the general welfare and happiness of the community
· (ii) encourage certain standards of beauty and conformity. 

· Procedure
· Stoyanoff sues City of Ladue – alleges that the 131 and amendments under 281 are unauthorized by 89.020 and 89.040 and are an arbitrary exercise of police power. 
· Seeks writ of mandamus (i.e., order for a state official to perform one of its functions) for a permit to build. 

· HELD – 89.040 confers on municipalities the ability uphold proper values which falls under the police power of provide for the general welfare. So long as the Architecture Board is focused on approval to uphold property values it is appropriate. 
· The local ordinance forces the board to make a fact based inquiry and also provides methods for appeal – as such it is a reasonable exercise of police power. 
Household Composition

· Household composition regulation – regulations that define the composition of a household for purposes of whether it falls within a use district

· e.g., for single family housing – single family means . . .
·  ISSUE – household compositions regulations can be abused to prevent LULUs

· LULUs – locally undesirable land uses – commonly “group homes,” or small group treatment facilities for the mentally ill, disabled, juvenile offenders, recovering addicts
· Group homes should be protected by the law as the residents needs a place to live

· Relevant Rules – combination of use regulations and maximum occupancy restrictions
· Zoning – presumptively valid - Village of Euclid v. Ambler Realty Co. 
· Zoning is an extension of state police power; presumptively valid so long as it relates the public health, safety, general welfare, or morality
· Use regulation – e.g., single-family use

· To regulate use it is necessarily required to define what those uses mean

· Prevents “pig in the parlor instead of the barnyard”

· Maximum occupancy restrictions – e.g., ceiling on maximum number of people per square foot
· Necessary for promotion of health and safety
· Must apply uniformly throughout to all dwellings inside of a classification system

· FHA – includes a safe harbor provision to prevent challenges to maximum occupancy restrictions

· What is allowed
· Use regulations defining single-family

· Maximum occupancy restrictions that apply uniformly throughout a community; qualify for FHA safe harbor
· What is not allowed
· A mixed use regulation and maximum occupancy restriction that defines single-family and also the maximum number of unrelated persons per single-family household
· The problem – essentially a way to prevent a group home from entering a neighborhood

· Analysis
· (1) The mixed use regulation and maximum occupancy restriction will not qualify for the FHA safe harbor.
· (2) The maximum number of unrelated persons per single-family household must be stricken
· (3) The remaining definition of “single-family” can be challenged as unreasonable on an “as applied” basis
· (4) Separately, a maximum occupancy restriction could also be challenged as unreasonable on an “as applied” basis (see Exclusionary Zoning below)

Exclusionary Zoning
· Exclusionary zoning – measures whose purpose is to close a community to unwanted groups
· What is it?
· Regulation aimed at keeping out low-income, often minority groups by driving up the cost of living or precluding affordable housing
· Minimum housing costs

· Minimum housing size

· Minimum lot size

· The exclusion of multi-family dwellings or mobile homes
· Where multi-family dwellings are allowed (i.e., apartments), limits on the number of school aged children per complex with financial penalties for developers if the limits are broken
· Why it exists?
· Prejudice towards low-income, often minority groups
· Fiscal concerns – municipalities want more property tax revenue per person

· Local municipalities are responsible for funding its own services including schools, fire departments, etc. – usually done with property taxes
· Example – assume the value of a single-family home in a certain area is $1.5m. The number of school aged children likely to live in that home is 2. Assume the lot could also be used for a multi-family dwelling unit that has 5 apartments also valued at $1.5m. The number of school aged children that could live there is arguably between 5 and 10. 
· Each generate the same property tax – assume 1% = $15,000
· Tax revenue per student

· Single family home - $7,500

· Multi-family dwelling - $3,000 and $1,500

· Law – Southern Burlington County NAACP v. Township of Mount Laurel
· Exclusionary zoning is a violation of due process and equal protection as it deprives people of property - as an extension of state police power, zoning must uphold due process and equal protection
· Municipalities are required to implement zoning regulations consistent with a broader area plan to allow for housing opportunities for all citizens
· Suggested approach – zone such that the free market can come in and private developers can fill housing needs – must permit:
· Multi-family housing without bedroom restrictions (i.e., cannot limits apartments to one bedroom or have overly extensive school age children restrictions)
· Small dwellings on small lots and other low cost housing types
· High density zoning without artificial and unjustifiable minimum requires as to lot size, building size, etc.
· Only commercial and industrial property in proportion to future expected needs

· Rebuttable presumption – if municipalities are found to have exclusionary zoning practices, the burden shifts to them to justify their practices. 
· Remedy – if they cannot justify them, the court can enjoin the municipality from enforcing its current regulations and have them make new ones
· Tip Offs for Exclusionary Zoning
· All usable land is zoned for either single-family use or commercial / industrial use (where potentially the commercial / industrial use is not tied to future predictions)
· Most employees of commercial and industrial use facilities are unable to live in the same municipality where they work

Eminent Domain

· The Takings Clause - “Nor shall private property be taken for public use, without just compensation.” U.S. Const. amend. V.
· Applies to the federal government directly through amend. V
· Applies to the states through the Due Process Clause of amend. XIV

· Eminent domain – the government or an extension thereof “taking” private property for “public use” for “just compensation”

· Rationales for eminent domain
· (1) State ownership - A sovereign state has original and absolute ownership of property
· Individual possession is essentially a grant derived from the state and subject to an implied reservation the state may resume ownership
· (2) Necessity – Eminent domain is necessary for the existence of government
· Govt. often has no other option to secure property for large public projects (e.g., a hospital, R.R., airport – private developers have site options
· This means govt. has no market; private developers do

· Essentially creates a bilateral monopoly for govt. where they are only party demanding and landowners are only suppliers
· Eminent domain fixes this by serving as a market corrective device

Taking

· Conceptual severance – division of a single parcel into separate, distinct property interests for the purposes of legal analysis, particularly in considering whether a regulation is a taking.
· Split authority
· Rights should be considered individually – in assessing a taking, the taken rights can be assessed within the specific type of related property rights. 
· e.g., property is a bundle of sticks, takings are assessed stick by stick

· Rights must be considered on the whole – in assessing a taking, the taken rights in relation to the whole must be assessed. 

· e.g., property is a whole log comprised of several parts, the log should be viewed on the whole
	Taking type
	Defined

	Express taking
	A condemnation proceeding
· Govt. contacts property owner and attempts to settle on a price for their property

· If no price is settled on, a “judicial condemnation” proceeding begins – court will be left to determine the FMV of property

	Implicit taking
	Government action results in loss of property or loss of property value
· Public works of improvement that destroy private property
· Often a common carrier or other regulated monopoly who has the power of eminent domain

	Regulatory taking
	Government regulations and judicial decisions all inherently affect the value of property
· Most do not result in a taking

· Pa. Coal, Justice Holmes – “if regulation goes too far (in terms of reducing value of property), it will be recognized as a taking.”


To find a “taking” . . .

· FIRST - Consider “bright line” rule categories 
· (1) Permanent, physical occupation of land – government mandate that an owner give up some or all its property

· Loretto v. Teleprompter Manhattan CATV Corp. – N.Y. state law that required all landlords to install cable for cable TV on their properties was a taking because it was a permanent, yet minor occupation of property.
· (2) Loss of all economically beneficial or productive use of the land UNLESS – the govt. action is justified by general principals of property law, e.g., prevention nuisance
· Lucas v. S.C. Coastal Council – regulation made it impossible for beachside property owner to do anything with land. No development possible. 
· (3) Exactions lacking essential nexus with legitimate state interests or rough proportionality to impacts of proposed projects.
· e.g., Developer wants to build a multi-family dwelling. To get a permit, the local government requires the developer to build a school / give up some of its land for a public park / etc. 
· (1) Is there an “essential nexus” between this requirement and a legitimate state interest that it serves?

· Consider request to build a school. Assume multi-family dwelling has 100 two-bed units, so potentially 100 / 150 additional children will need to use the school system – there is nexus here as the new multi-family dwelling will burden the school. 
· (2) Is the requirement “roughly proportional” to the nature and extent of the project’s impact?
· Assume the school will service 2,000 children. Building a whole school is likely not in proportion where the additional children in the multi-family dwelling will only comprise at most 5% to 7.5% of the schools population. 
· SECOND – If not in “bright line” categories – use Penn Central Balancing
· (1) The economic impact of the regulation on the claimant

· A taking is more likely where the magnitude is greater

· (2) The extent to which the regulation interferes with the owner’s distinct investment-backed expectations”

· Reviews the owner’s expectations for use at the time of purchase v. what they can do with the property including the regulations
· (3) The character of the govt. action
· A taking is seen as more likely where the government possesses physical space. Less likely where it is just regulating it.
**

· Breakout on Bright Line Rule, Category Number 3
· Issue arises during the permitting process. Options to move forward – 
· (1) Court decides there is essential nexus and it is roughly proportional such that developer can either choose to fulfill condition and continue with project or quit
· (2) Court decides this is a taking
· (i) Government responsible can compensate developer appropriately

· (ii) Government can drop the condition and allow developer to proceed
· In these cases, the court may find damages for delay – i.e., a “temporary taking”

**

Penn Central Transportation Co. v. City of New York

· The R.R. Penn Central owns Grand Central Terminal in NYC as well as a host of surrounding properties. The original plans for GCT included a 20 story office tower on top of GCT; however, it was never built. 
· Aug. 1967 – GCT is designated by NYC as a historic landmark site. 
· Jan. 1968 – Penn Central enters into an agreement with UGP Properties to build an office tower on top of GCT. 
· Relevant law

· Landmark Law - imposes restrictions on the property owner. (1) Imposes an obligation to keep premises in good repair; (2) imposes an obligation to have a committee review and approve all additions or a alterations to sites.
· NYC TDR Zoning – where property is not fully developed to the max of what is allowed under zoning, property owner can transfer its development rights to neighboring parcels under certain distance restrictions.
· For property subject to Landmark Law, the distance regulations are expanded.

· Dispute
· Penn Central and UGP submit two different plans for the addition of an office tower on top of GCT – (i) 55 story building to rest on the roof of GCT; (ii) 53 story building to be built using the building façade which will have to be destroyed in process. 
· City denies both plans - Penn Central files suit alleging a “taking” without “just compensation” under the 5th and 14th Amendments. 
· HELD

· (1) Economic impact on claimant – there is serious impact in this case as the office tower could be a serious producer of revenue. However, the landmark law does not preclude Penn Central from earning revenue form its existing facility so the economic impact is based on hypothetical future loss. 
· (2) Interference with investment-backed expectations – to apply this test, must compare use at the time of purchase with what the regulation allows. At the time of purchase:

· Penn Central thought they would operate a train station on the property, they can still do this. 
· Penn Central might have also assumed they could construct an office tower. They can also still do this, just not either of these two plans. 

· (3) Character of Taking – Landmark law “takes” air rights – court rejects this argument, declines to engaged in conceptual severance and stated property should be viewed on the whole, i.e., the train station still exists so government through landmark law has not taken the property – just appropriately limited how Penn Central can use it.
Cedar Point Nursery v. Shiroma

· Agriculture Labor Relations Act (“ALRA”) authorized the Agriculture Labor Relations Board to make necessary rules to carry out the ALRA. Shortly after ALRA’s effective date, the Board promulgated a rule allowing Union organizers access to employees on employer’s property under certain circumstances. 
· Union organizers are allowed four 30-day access periods per year.
· Organizers must file notice with regional office with proof of service to the employer.

· Organizers are allowed on premises for one hour prior to work and one hour after – also for one hour during lunch.

· Plaintiffs Cedar Point Nursery and Fowler Packaging Co. (collectively “Growers”) had exciting incidents at their facilities where United Farm Workers organizers disrupted their work days not following Board guidelines. 
· Both allege that absent the ALRA rules, they would assert their rights to exclude the organizers for trespass. 

· Growers filed suit against Board seeking declaratory and injunctive relief – allege that the organizer access reg. is a 5th Amend. takings violation because it essentially grants labor organizers a permanent easement to enter their property without just compensation. 
· Grower’s argument – this is a “per se” taking, i.e., it falls under the bright line rules. 

· HELD – Cal. Sup. Ct. - is this a permanent physical occupation?
· Grower’s argue Loretto states a taking occurs where there is government limitation on use with no end date. 
· Court denied this argument.
· Compared this case to PruneYard Shopping Center v. Robins. There, PruneYard sought the ability to exclude visitors from expressing political views and said a regulation enforcing otherwise was a taking. Court denied taking.
· Court said the PruneYard decision has no end date and it is valid. 

· Compared this case to Nolland v. Cal. Coastal Comm. There, Cal. Coastal Comm. conditioned grant of a building permit to rebuild a beach front house on granting an easement to the public. Court deemed this a taking and said Cal. Coastal Comm. could impose this condition so long as it compensated the home owner. 
· Court said Nolland does not apply here as the organizers do not have unfettered access to the farms. Board rule only allows them at certain times provided they’ve given certain notice. 
Public Use

· Three basic types of “public use”
	Type

	Transfers to public ownership

· e.g., govt. purchase of a large swath for purposes of building a highway



	Transfers to private parties who make available for public use

· e.g., condemnation of land for use by a common carrier or utility for which the public will have access and benefit


	Transfers to private parties as part of a program to serve a public purpose

· A transfer for the purpose of curing a public harm

· Redevelopment of a “blighted” areas (Berman v. Parker)
· Market correction to remove oligopolistic control of land (Hawaii Housing Authority v. Midkiff)
· A transfer where the public use is “for public benefit” (Kelo v. City of New London)
· Can be argued where a municipality uses its eminent domain power to condemn property for redistribution to private developers who will use the land as part of a project to bring jobs and increase tax revenue
· Ideology is contingent on deference to local legislature viewing the taking as necessary for local public benefit
· Typically occurs to justify individual takins as part of a large area project




Kelo v. City of New London
· The Fort Trumbull area of the City of New London, a peninsula, falls into disrepair after the Navy moves a unit out of the area. The amount of disrepair varies by street, but overall jobs in the community were lost and the population had declined. 
· City officials target the area for redevelopment and create a private non-profit for purposes of redesigning the area – the New London Development Corporation (“NLDC”).
· NLDC is responsible for redesigning the peninsula area including a large public park.
· Pfizer also announces a plan to build a $300m research facility just off the peninsula. 

· Ps Kelo, Dery, etc. live in an area of the peninsula that is not so run down – City attempts to condemn their homes as part of NLDC’s redevelopment plan.

· ISSUE – Kelo et. al. claims City is violating “public use” portion of the 5th Amend. taking clause by taking private property and turning it over to other private entities for development. 
· HELD – relies on Berman v. Parker and Hawaii Housing Authority v. Midkiff
· (1) The City legislature made the determination redevelopment was in the public interest – legislative decisions supposedly represent the people so their decisions should be given deference. 
· (2) The NLDC plan in this case was carefully formulated to add jobs and increase tax revenues which is theoretically beneficial to the community as a whole.
· (3) Since the whole area will be worth more redeveloped, i.e., in the public interest to redevelop, the individuals takings that make that possible are justified. 
Berman v. Parker

· Redevelopment plan in Washington D.C. – area was to be condemned, govt. was to build streets, schools and other public facilities with the remainder sold to private parties for redevelopment, including low-cost housing.
· Local department store owner challenged – his store was not blighted and he alleged the creation of a “better balanced, more attractive community” was not a valid public use

· HELD – redevelopment plan was public use and takings could occur, community is to be viewed as a whole and takings to be justified on the whole, not a piecemeal lot by lot basis.
Hawaii Housing Authority v. Midkiff

· Challenge to a Hawaii statute that permitted the taking of land held in fee simple by A where A owned several parcels of land such that land ownership was too concentrated and creating a oligopolistic market.
· HELD – statutes purpose of eliminating the social and economic evils of land oligopoly is a valid public use – taking and immediately transferring to a private owner does not affect the character of the taking so long as it is ultimately for public purpose.
Just Compensation

· Just compensation – means market compensation; FMV for the highest and best use for which the property could reasonably be adopted
· Does not mean “full” compensation – i.e., including relocation costs, personal attachments, etc.
· Eminent domain presents a market problem – FMV indicates a willing buyer and a willing seller – in eminent domain cases the seller is not willing
· Common valuation techniques used
· (1) Recent past sales of the same property (where available)

· (2) Comparables – recent sale prices of similar properties in the area
· (3) Capital asset value / rental value – hypothetical future cash flow approach

· (4) Rebuilding costs of the same building discounted for its current wear and team (i.e., perfect v. actual)
· Compensation issues

	
	

	Partial taking resulting in loss of value
	Assume state condemns part of BA and cuts it in two with a freeway.
· FMV of BA before = $1m

· FMV for the piece taken = $250k

· FMV of BA after = $500k
· ISSUE – what is “just compensation?”

· ANSWER – always case specific, but government “should” pay $500k related to value taken by condemnation. 

	Partial taking resulting in gain to value
	Assume state condemns part of BA and cuts it in two with a freeway. The freeway provides additional access points to the area which actually raises the overall property value.  

· FMV of BA before = $1m

· FMV for the piece taken = $250k

· FMV of BA after = $800k

· ISSUE – what is “just compensation?”

· ANSWER – under “bright line” taking rule - government “should” pay $250k related to value taken by condemnation.
· ALTERNATIVE – a court may recognize that there has been an increase in value and award nominal compensation to recognize a taking, but no real value, e.g., $1. 

	Severance damages
	Arises where condemnation results in property owner having to make alterations to its property, e.g., due to taking, owner must add an additional road for property access at cost of $50k. 
· Severance damages – compensation for additional work necessary as a result of the taking to continue to make the property useful
· Note on appreciation – where the taking has resulted in an appreciation of property value, the court may offset severance damages by in the amount the property has appreciated. 


Analyzing Zoning – Framework

· (1) Presumptively valid
· Deference to local governments

· Valid extension of state police power

· Or does this go to far in the sense that it is beyond the bounds of regulation of safety, health, general welfare, or morality – see Aesthetic zoning for example

· (2) Is this “spot zoning?”

· (3) Government cannot take property per the 5th Amendment which applies to states via the 14th Amendment without just compensation – zoning should be analyzed under takings jurisprudence
· (4) Either a bright line challenge / Penn Central balancing challenge
· (5) Could seek a variance
�Clarify this in class. 





Ask about a 7 or 8 month lease. I think this means only a 6 month notice period


�Check this with PH at some point


�FINISH THIS


�I get what an exception is – however, I’m confused about it. 


 What happens to the ownership of the land if there is an exception?


 In class we mentioned this coming up to avoid the grantor giving something they do not have, wouldn’t the grantor still technically possess the land used as the easement – another party has a non-possessory interest in it?


�How is this different from an implied easement?


�Does this mean like a whole community has access? Need more color around this. 


�Check notes with Video #31, part of 04/06 notes


�Check notes with Video #32, part of 04/06 notes





