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	Module 1: Acquisition of Property Rights


Acquisition by Capture
The Rule of Capture = first in time, first in right

A. Rule of Capture & Animals
1. The Rule of Capture applies to:

i. Wild animals (1) in their natural habitat and (2) on public land
a) Captor acquires a possessory interest in the animal by “occupancy”

1) Occupancy = first possession; the first to render the escape of a wild animal a “virtual impossibility”

2) Pierson v. Post = mere pursuit is insufficient; at least = mortally wound/capture from a distance; at most = physical possession

b) Policy = promotes certainty; protects reasonable expectations of parties; preserves peace & order in society

2. The Rule of Capture does not apply to:

i. Wild animals (1) in their natural habitat and (2) on private land
a) A trespasser who captures a wild animal on private land generally has no rights against landowner

1) Doctrine of Ratione Soli = landowners are presumptive constructive possessors of everything on their land

b) Policy = disincentivizes trespassing; honors the reasonable expectations of landowners

ii. Wild animals (1) outside their natural habitat
a) Wild animals outside their natural habitat are treated as domesticated animals; trespasser/captor generally has no rights against landowner/true owner (think: silver fox problem)
b) Presumption is that a wild animal outside its natural habitat has already been captured and belongs to another

iii. Domesticated animals
a) Animus Revertendi = if, when released, an animal will return home, then it’s domesticated & rule of capture doesn’t apply; presumption that animal has already been captured
b) Rule of capture doesn’t apply to domesticated animals, because there is a presumption that the animal has already been “captured” and belongs to another; so, trespasser/captor generally has no rights against landowner/true owner
B. Rule of Capture & Baseballs

1. Popov v. Hayashi = baseball landed in P’s glove; was unlawfully knocked out; D grabbed it; P sued in replevin; question whether P gained complete control when it landed in his glove before unlawful interruption; held pre-possessory interest in P
i. Popov Rule = when a person completes a significant portion of the steps to achieve possession of chattel but is interrupted by the unlawful conduct of others, that person has a legally cognizable “pre-possessory interest” in the chattel to support a claim of conversion

ii. Gray’s Rule of Possession = catcher of a ball that enters the stands is its owner; a ball is caught if (1) the person achieved complete control of the ball (2) at the time that the momentum of the ball and the momentum of the fan ceases

C. Rule of Capture & Natural Resources
1. Oil & Gas
i. Oil & gas are fugitive resources (wander from place to place) & likely lie below many different properties
ii. Common Law Rule = oil & gas in underground reservoirs are unowned until captured/physically possessed by a party

a) Policy = creates an incentive to drill and a race to deplete the resource; creates a tragedy of the commons (infra.)

iii. Doctrine of Ad Coelum = whomsoever owns the land also owns to the heavens and hell
a) Surface owner whose land lies above an oil/gas reservoir is free to pump it; but must be done directly below property, or at least within the imaginary “ad coelum borders”

b) Slant drilling is considered trespass

2. Water
i. Surface Water (channel/body of water)
a) Riparianism = one owns surface water adjacent to his land; each riparian owner has a right to use the water, subject to the rights of other riparians (East Coast rule ( more water there)
b) Prior Appropriation = one who (1) first captures water and (2) puts it to good use has the superior right to other appropriators (West Coast rule ( scarcer supply of water)
ii. Groundwater (underground aquifers)

a) Common Law Rule = first to capture groundwater is the owner
1) E.g., A can lawfully pump water from under B’s property into his own

b) American Rule = the rule of “reasonable use” controls

1) Rule of Reasonable Use = (1) first to capture and (2) reasonably use water (not wastefully) is owner

i) If (1) one wastefully uses water, and (2) that wasteful use harms neighbors ( unreasonable & unlawful

D. Doctrine of Accession

1. Elements = D, (a) in good faith, (b) applies labor or labor + materials (c) to some object owned by P

2. Adjudication = final product is usually awarded to P

3. Exception = if D’s labor (a) transforms the original item into a fundamentally different article or (b) greatly increases the value of P’s original item, then either:

i. D is awarded the final product & P is entitled to recover damages equal to value of the original item prior to transformation; or
ii. If D added both labor + materials, then the final product is awarded to the owner of “the principal material” (difficult)

E. Doctrine of Increase

1. The offspring (increase) of tame/domesticated animals belong to the owner of the mother (the “dam”)

2. The offspring of the offspring of domesticated animals, until infinity, belongs to the owner of the original stock of offspring (i.e., the owner of the mother of the original stock)

F. Locke Labor Theory

1. If we mix our own labor with unowned property, we should have the right to that property, since we own our own labor

G. The Tragedy of the Commons

1. When a large group of people have access to the “commons,” there exists an incentive to make use of the commons in such a way that maximizes their own benefits, regardless of the costs that may be incurred by others
i. Because damages are spread across the large group, and thereby is minimized; i.e., they externalize costs
ii. No exercise of individual restraint because of perception that others will continue to overuse/harm resources

2. Criticism = assumes people make decisions based on what will increase their individual wealth

3. Solution = government regulation; private property ownership

H. Utilitarian Theory of Property

1. Main Idea = the primary function of property rights is to promote the efficient use of resources

2. Criticism = focuses more on well-being of collective; doesn’t invest enough weight in individual interests; assumes rational

Acquisition by Find
The Law of Finders = Rightful Owners > Prior Possessor > Finder
I. The Rights of Finders
1. The Law of Finders = the finder of lost property has a possessory interest in the property, which may be enforced against anyone but the true owner of the property or a prior possessor

i. Armory v. Delamirie = chimney sweep (P) found jewel, took it to pawn shop, pawnshop kept the jewel; court found for P
ii. Policy = honors the reasonable expectations of finders (they won’t be divested of their property by anyone but the true owner/prior possessor); endeavors to facilitate the return of lost items to true owners
J. Bailments

1. Bailment = the rightful possession of goods by a person who isn’t the owner; bailee has possession of, not title to, the chattel

i. Creation of Bailment = (1) bailor gives chattel to bailee; bailee must (2) intend to possess the chattel and (3) actually possess the chattel

ii. Types of Bailment:
a) Voluntary Bailment = e.g., when you take your clothes to drycleaners (like the pawnshop in Armory v. Delamirie)
b) Involuntary Bailment = e.g., finder of lost/mislaid property is an involuntary bailee, because chattel wasn’t voluntarily transferred (like the P in Armory v. Delamirie)

iii. Standard of Care for Bailments:
a) If bailor is the sole beneficiary (i.e., bailee isn’t paid) ( bailee is “gratuitous bailee,” liable only if property is damaged through bailee’s gross negligence
b) If bailment is mutually beneficial (e.g., car rental arrangement) ( bailee is liable if property is damaged through bailee’s ordinary negligence
c) If bailee is the sole beneficiary (e.g., bailee borrows bailor’s car for free) ( bailee is liable if property is damaged through bailee’s slight negligence
K. Locus in Quo vs. Finder Disputes

1. Hannah v. Peel = provides factors to consider in guiding locus in quo vs. finder disputes:
i. Whether property was (a) mislaid or (b) lost

ii. Whether property was (a) embedded in ground or (b) lying atop the ground

a) If embedded in the ground or below ( typically goes to landowner (doctrine of ratione soli)

b) If merely lying atop ground ( typically goes to finder

iii. Whether the property was (a) public or (b) private

a) If private property ( typically goes to the landowner of the locus in quo

1) EXCEPTION: if landowner merely owned the property & didn’t occupy it, no constructive possession

b) If public property ( typically goes to finder

iv. Whether the finder was (a) an agent of the landowner or (b) not an agent of the landowner
a) If an agent ( typically goes to landowner

1) Policy = honors reasonable expectations of the landowner, because if you hire someone to work on your land, you don’t expect the person to be able to hawk anything found on the property

b) If not an agent ( may go to finder

v. Whether the finder was (a) lawfully on the property or (b) trespassing

a) If lawfully on the property ( may go to finder

b) If trespassing ( typically goes to landowner

1) Policy = disincentivizes trespassing (don’t want to reward trespasser by giving him possession)

vi. Whether the finder (a) honestly reported the find or (b) didn’t report the find

a) Policy = honors the reasonable expectations of property owner by requiring honestly reporting the find (so that it’s more likely the true owner will regain possession); court will reward finder’s honesty if owner doesn’t reclaim
L. Types of Lost Property
1. Abandoned Property
i. Property is “abandoned” when the owner intentionally relinquishes all legal rights to the property with no intent to confer property rights on another person

ii. Finder of abandoned property gains a possessory interest in the property

2. Lost Property
i. The Lost Doctrine = a lost item (i.e., an item accidentally parted with) goes to the finder

ii. Policy = honors the reasonable expectations of finders

a) This doctrine is based upon the assumption that one who lost something would, by definition, be unaware of where the loss occurred and is thereby unlikely to revisit the site – so the finder should be able to keep it

3. Mislaid Property
i. The Mislaid Doctrine = a mislaid item (i.e., an item intentionally placed but unintentionally left behind) must be turned in to management, who holds the item in trust for the true owner; if true owner doesn’t claim, then to the finder

ii. Policy = honors the reasonable expectations of the true owner

a) This doctrine is based upon the assumption that an owner who misplaces chattel is likely to return the place where the item was deliberately set down; so, this ventures to facilitate the return of the mislaid chattel to the true owner

4. Treasure Trove (American law tends to favor the owner of the property where the treasure was found, if it was buried)

5. Shipwrecks
i. Sunken treasure from shipwrecks is governed either by the law of finders or by maritime law
ii. The law of finders has usually been applied to shipwrecks lost in territorial waters; and finder is held to be entitled to the shipwreck unless it was embedded in land owned or possessed by another; if the latter, finder is entitled to reasonable compensation for the salvage
Acquisition by Adverse Possession
Adverse Possession = property owner may lose title to another who possesses the property without owner’s permission for a statutorily prescribed period
M. Elements of Adverse Possession
1. Actual Entry
i. Actual, physical entry onto premises
ii. Triggers a cause of action for trespass and triggers accrual of statute of limitations period
2. Exclusive Possession
i. The adverse claimant’s possession & use of the land cannot be shared with (1) the true owner or (2) public generally

ii. Does not require absolute exclusivity

3. Open & Notorious
i. Must be sufficient to reasonably put landowner on notice that someone is on their property (not clandestine or covert)
a) Objective Test = notice is imputed to landowner if a reasonable person would be on notice by adverse claimant

b) Policy = punishes dormant landowners for sleeping on their rights

4. Hostile & Adverse
i. Adverse claimant (1) does not have owner’s permission to be there and (2) possesses the requisite state of mind (infra.)
a) The Objective Standard (majority) = subjective state of mind irrelevant; conduct is the only thing that matters

1) Test = in objective judgment, whether the possessor was acting as the usual owner would in the circumstances

b) The Good-Faith Standard = “I thought I owned it”
1) Test = whether the possessor had a good faith belief that the land actually belonged to them

c) The Aggressive-Trespass Standard (bad faith) = “I knew I didn’t own it, but I intended to make it mine”

1) Test = whether the possessor knew that someone else had superior title to the land, and acted anyway

5. Continuous & Uninterrupted
i. Adverse claimant must possess the land for an uninterrupted period during the statutory period (not literally constant)

a) The claimant is permitted to come & go in the ordinary course of things

b) Objective Test = whether the possessor occupied the land as a person would reasonably occupy that type of land

ii. The true landowner may interrupt the statutory period before its run (1) by bringing a successful ejectment action against the adverse claimant or (2) by re-entering the property in an (a) open, (b) hostile, and (c) effective manner

N. Policies in Adverse Possession

1. Avoids Stale Claims = true owner must file a claim within the statutory period or lose title

2. Quiet Title = adverse possession resolves errors in deeds and quiets title after the appropriate statutory period runs

3. Protects Personal Attachments = adverse claimant uses the property for so long that it shouldn’t be taken away from him
4. Locke’s Labor Theory = prefers that property be used in a productive fashion, when it’s not, adverse claimant should have it

5. Protects of Reasonable Expectations = protects adverse claimants’ interests that the land is theirs after lengthy possession
6. Resolves Boundary Disputes = resolves uncertainty of boundary disputes, usually due to imprecise surveys
7. **Contrary Policy = the law shouldn’t encourage appropriation (i.e., theft) of land

O. The Ad Coelum Doctrine & Adverse Possession

1. The Ad Coelum Doctrine = landowners own everything from the heavens to hell (realistically, only so much as the landowner can reasonably occupy or use in connection with the land)
i. Ad Coelum & Adverse Possession of Caves:
a) Cave extends below two properties; one property owner intends to adversely possess; problem is often with the “open & notorious” requirement, because the other owner will not likely be put on notice of adverse claimant’s possession of the cave (especially if cave opening is on claimant’s property)

b) Discovery Rule Controls = statute of limitations period accrues when landowner knows or should have reasonably known about the adverse claimant’s trespass
P. Color of Title & Adverse Possession

1. Color of Title = when a claim to property is based on a faulty written instrument (deed/will), judgment, or decree
i. E.g., (a) grantor doesn’t own land conveyed by deed or (b) is incompetent to convey or (c) deed improperly executed

2. Doctrine of Constructive Adverse Possession Under Color of Title = the adverse claimant’s actual possession of only a part of the land covered by the defective written instrument is constructive possession of all that the document describes
i. EXCEPTIONS:
a) Cannot constructively possess property of which the another is in “actual possession”

1) E.g., O owns 100 acres; A is invalidly deeded the 100 acres and occupies the back 40 ( A cannot claim title by adverse possession to the entire 100 acres because O is in actual possession of 60 acres ( if A met the elements for adverse possession, he may be able to get title to the 40 acres he occupied
b) Two contiguous lots cannot be claimed under color of title; only the lot that is constructively occupied can be claimed (because other owner would need notice, which non-occupation wouldn’t provide)
Q. Tacking & Adverse Possession

1. Tacking = to satisfy the given statutory period, one adverse possessor may tack onto his time with the land his predecessor’s time, so long as there was privity of estate between the parties

i. Privity is satisfied by any non-hostile nexus between the possessors (e.g., (1) descent, (2) contract, (3) deed, or (4) will)

a) E.g., privity satisfied where A voluntarily transfers property to B

b) E.g., no privity where A abandons possession after less than statutory period & then B takes over possession

ii. Policy = administrability issues, because often difficult to determine whether there was privity

iii. Policy = privity of estate prevents squatters from benefitting from adverse possession laws; promotes sale of property; honors reasonable expectations of buyers

2. Tacking is not allowed when there’s been an ouster, because (a) it’s wrongful conduct and (b) it defeats privity

R. Boundary Disputes in Adverse Possession: Agreed Boundaries, Acquiescence, and Estoppel

1. Doctrine of Agreed Boundaries = if there’s uncertainty between neighbors as to the true boundary line, an oral agreement to settle the matter is enforceable if the neighbors subsequently accept the boundary line for a long period of time

2. Doctrine of Acquiescence = long acquiescence (perhaps shorter than statutory period for trespass) is evidence of an agreement between the parties fixing the boundary line

3. Doctrine of Estoppel = comes into play in two scenarios:

i. Scenario 1 = neighbor A makes representations about, or engages in conduct that tends to indicate, the location of a common boundary ( neighbor B is estopped from denying the validity of neighbor A’s statements or acts

ii. Scenario 2 = when neighbor B remains silent in the face of expenditures by neighbor A that suggest his notion of the boundary line’s location

S. Mistaken Improvers

1. Common Law Rule = anything mistakenly built on another’s land goes to the landowner (i.e., tough shit)

2. Modern Variations = (a) force landowner to convey the improved land to improver; (b) give landowner the right to pay for improvements made at market value; (c) removal of “improvements”; or (d) court may deny relief altogether if slight

T. Disabilities & Adverse Possession

1. Statute of limitations will not run against a true owner who is afflicted by a disability at the inception of adverse possession

i. Common disabilities = (a) infancy/minors; (b) insanity; or (c) imprisonment

2. Some states will toll the statutory period

U. Adverse Possession Against the Government

1. Common Law Rule = adverse possession doesn’t run against the government (local, state, or federal)

2. Minority of States Variations = (a) permit on the same terms as against private land; (b) permit, but statutory period is much longer; or (c) permit against government land held in a proprietary capacity (as opposed to public/governmental capacity)

V. Adverse Possession of Chattels

1. Split of Authority on Required Statutory Period (ranging from most restrictive to least)

i. The Conversion Rule = statutory period begins to run against the true owner as soon as property is converted

ii. The Adverse Possession Approach = adverse claimant must satisfy the adverse possession requirements for real property

iii. The Discovery Rule = cause of action for conversion only accrues when (1) the owner discovers (or reasonably should’ve discovered) that the chattel was converted and (2) the owner discovers the identity of the possessor
iv. The Demand Rule (NY) = the statute of limitations begins to run only when (1) the true owner makes a demand for the return of the property and (2) the demand is refused

2. The Nemo Dat Rule, The “Void Title” Rule, The “Voidable Title” Rule, and The Entrustment Rule
i. Nemo Dat Rule = a seller of goods can only transfer title to that which he actually has title of (i.e., a thief has no title)
a) Policy = protects the reasonable expectations of true owners
ii. The Void Title Rule = title is void where a person acquires possession of a good where the true owner didn’t intend to transfer title (possessor doesn’t acquire title, and cannot transfer good title to anyone else)
a) Policy = protects the reasonable expectations of true owners
iii. The Voidable Title Rule = title is voidable where a person acquires possession of a good where the true owner intended to transfer title, albeit through fraud or misrepresentation; but if the possessor transfers the good to a good-faith purchaser, that purchaser has valid title
a) Policy = protects the integrity of commercial transactions; protects reasonable expectations of bona fide purchasers, who rely on apparently good title from sellers
iv. The Entrustment Rule = if goods are entrusted to a merchant, the merchant can transfer title to a buyer in the ordinary course of business (doesn’t apply to private sales)
a) E.g., you give your watch to a jewelry store to fix ( jeweler sells the watch to a buyer ( buyer has good title
b) Policy = allocates risk to the person who’s best equipped to prevent the harm to begin with (the entrustor took on the risk when he transferred the chattel to the entrustee)
Acquisition by Gift
W. Elements for A Gift
1. Intent
i. Intent = intent to make (1) a present transfer of (2) an existing interest in the property
a) Must be legally bound now – not in the future
2. Delivery
i. Delivery = transferring possession to the donee (handing it over) with the intent to make a gift; must completely divest owner of property
ii. Types of Delivery:
a) Manual Delivery = actually physically handing over the gift; this is the primary method for most tangible property
b) Constructive Delivery = physical transfer of some object that grants access to or control of the gifted object (e.g., giving the keys to a car); permitted when manual delivery is impracticable
c) Symbolic Delivery = physical transfer of some object that symbolizes the subject matter of the gift, usually a letter that states that a gift is being made; traditionally, only permitted when manual delivery is impracticable
3. Acceptance (acceptance is presumed, but rebuttable)
X. The “No Fault” Rule

1. In the context of wedding/engagement rings: A gives B a ring; the wedding is called off ( A can recover the ring, so long as the wedding wasn’t caused by any fault of his own (i.e., fault rests on B)
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Present Possessory Estates
Y. Terminology

1. Devise = property passes by will
2. Descend = property passes by statutes of intestacy if its holder dies intestate
3. Alienable = property is transferable inter-vivos
4. Intestate = someone dies without a will
5. Intestate Succession = (a) spouse > (b) issue share
6. Heirs = the legal survivors of a decedent; only become known upon death – not before
7. Issue = children/descendants of decedent
8. Issue by Representation = if any child of the decedent dies before the decedent, those children who survive the decedent and the grandchildren of the child who predeceased the decedent takes in their parent’s place
9. Ancestors = decedent’s parents
10. Collaterals = blood relatives to decedent who are neither descendants nor ancestors
11. Escheat = if a person dies intestate, without legal heirs, the person’s property escheats to the state where property is located
12. Possessory Interest = any entitlement that gives one the right to property at a given moment

Z. Restraints on Alienation

1. The law favors free alienability (transferability) or property – it disfavors restrictions on alienation
i. Absolute Restraints on Alienability
a) Disabling Restraints = withholds from the grantee the power of transferring his interest in the property
1) E.g., “To A & his heirs, but any transfer hereafter is null and void”
b) Forfeiture Restraints = if the grantee attempts to transfer his interests, it is forfeited to another person
1) E.g., “To A & his heirs, but if A attempts to transfer the property by any means, then to B & his heirs”
c) Promissory Restraints = the grantee promises not to transfer his interest in the property
d) E.g., “To A & his heirs, and A promises for himself, his heirs, and successors-in-interest that the property will not be transferred by any means”
ii. Partial Restraints on Alienability (may be enforceable if reasonable, given the (1) purpose, (2) nature, & (3) duration of the restraint)
AA. Types of Present Possessory Estates
1. Fee Simple Absolute
i. Language of Creation = (1) “To A”; (2) “To A & A’s heirs”
ii. Characteristics =
a) Fee simple owner has absolute ownership of real property
1) He can occupy land, exclude others, freely use, and freely transfer (inter-vivos & causa mortis)
b) Fee simple is (1) devisable, (2) descendible, and (3) alienable
iii. Accompanying Future Interest = none (because heirs are unknown until death)
iv. Inheritance = (1) if O dies intestate ( O’s heirs; (2) if O dies testate ( O’s devisees (beneficiaries in the will)
v. Types of Heirs = spouse > issue ≥ issue by representations > ancestors > collaterals > escheat
vi. If there are ambiguities in the language of a present possessory estate, it is construed as a Fee Simple
a) White v. Brown = if a written instrument is unclear as to whether it intends to pass a life estate or a fee simple, courts will interpret it to be a fee simple; primary objective considers the testator’s intent
2. Fee Tail (virtually abolished today)
i. Language of Creation = “To A & the heirs of A’s body” (must be exact language, or construed as fee simple)
ii. Characteristics =
a) Property passes directly to the grantee’s lineal blood descendants
b) Grantee can occupy & use land – but he cannot waste in any way
c) Can only transfer inter-vivos
d) Fee tail expires when the original tenants in the fee tail (A & all of A’s lineal descendants) are dead
iii. Accompanying Future Interest = (1) reversion in O (and O’s heirs) or (2) remainder in 3rd-party
iv. Restrictions in States that Allow Fee Tail = (1) some states say there’s a life estate in the grantee, then fee simple in his issue; (2) other states say fee simple in the grantee, but they’ll honor a future interest if A dies without issue; (3) other states allow grantee to convert fee tail to fee simple by deed during his life
3. Life Estate
i. An estate measured explicitly in life terms – not in years
ii. Life-estate-holder is entitled to all ordinary uses and profits from the land
iii. Language to Create = (1) “To A for life”; or (2) “To A for the life of B” (i.e., a life estate pur autre vie)
iv. Characteristics = life tenant must not commit any of the three forms of waste:
a) Affirmative Waste = willful acts of destruction that cause a decrease in value (exploitation of natural resources)
b) Permissive Waste = synonymous with neglect; must maintain premises in reasonably good repair
c) Ameliorative Waste = renovations/transformations of the property that work an increase to the premises’ value, unless future interest holders are (1) known and (2) consent
v. Accompanying Future Interest = (1) reversion in O; or (2) remainder in a 3rd-party
a) A life tenant cannot sell property unless all parties with a future interest consent, or there is a judicial sale
1) Baker v. Weedon = a judicial sale of property that is encumbered by future interests is proper only when the interests of all the parties necessitates it
vi. Valuing Life Estates = measure value using actuarial expectancy tables: how much longer is life tenant going to live?
4. Fee Simples Defeasible
i. The Fee Simple Determinable
a) Requirement = grantor must use clear, durational language
b) If the stated condition is violated or actualized, forfeiture is automatic
c) Language to Create = (1) “To A for so long as …”; or (2) “To A during …”; or (3) “To A until …”; or (4) “To A while …”
d) Characteristics = freely devisable, descendible, and alienable; but it is always subject to the condition
e) Accompanying Future Interest =
1) Possibility of Reverter in O (or O’s heirs); or
2) Shifting Executory Interest in 3rd Party (depends on language used, see 3rd clause, infra.)
i) E.g., “To school district, so long as property is used as a school, then to city library” ( school district retains fee simple determinable & the city has a shifting executory interest in fee simple if school district breaches
ii. The Fee Simple Subject to Condition Subsequent
a) Requirements = (1) grantor must use clear, durational language; and (2) grantor must carve out the right to reenter
b) If the stated condition is breached, termination isn’t automatic; but it can be cut short if the grantor re-enters
c) Language to Create = “To A, but if X event occurs, grantor reserves the right to re-enter & re-take”
d) Characteristics = this defeasible fee endures, even in the presence of a breach of the condition, unless and until the grantor exercises his right to re-enter and retake the land
1) Statute of limitations for purposes of grantor’s exercising his future interest only begins to run when he does something to assert his rights
2) Courts abhor forfeitures ( when in doubt about the language, construe in favor of fee simple subject to condition subsequent
e) Accompanying Future Interest = right of entry by O (or O’s heirs) [must take an affirmative step to do so]
iii. The Fee Simple Subject to Executory Limitation
a) Requirement = grantor must use language that indicates that the estate may be cut short at the grantor’s election
b) Just like fee simple determinable, but if condition is breached, then the estate is automatically forfeited to a 3rd party – not the grantor
c) Language to Create = (1) “To A, but if X event occurs, then to B”; or (2) “To A, provided, however, that when the premises is …, then to B”; or (3) “To A, on the condition that if the premises…,if the premises does…,then to B”
d) Characteristics = if the condition is breached, forfeiture is automatic, and it goes to someone other than the grantor
e) Accompanying Future Interest = a shifting executory interest
iv. Transferring Future Interests in Defeasible Fees
a) Modern/Majority Rule = possibility of reverter & right of entry are transferable inter-vivos
b) Common Law/Minority Rule = possibility of reverter & right of entry are not transferable or conveyable inter-vivos, only descendible to heirs upon death
1) Mahrenholz v. County Board of School Trustees = upon a grant of exclusive use followed by an express provision for a reverter when that use ceases, courts have agreed that a fee simple determinable is created, not a fee simple subject to condition subsequent
c) Where there is a question of ambiguity in a deed, the court is supposed to look for evidence of the grantor’s intent
Future Interests in Possessory Estates
AB. Future Interests in O (the Grantor)
1. Possibility of Reverter (accompanies only Fee Simple Determinable)
2. Right of Entry (accompanies only Fee Simple Subject to Condition Subsequent)
3. Reversion (follows anything where O grants less than his entire estate other than a defeasible fee; e.g., Life Estate grants)
AC. Future Interests in Transferees Other Than O

1. Remainder (always accompanies preceding estates of known, fixed durations, e.g., life estate; never follows defeasible fees)
i. Vested Remainder
Elements = (1) created in an ascertained person and (2) not subject to any condition precedent
a) Indefeasibly Vested Remainder
1) Holder is certain to acquire an estate in the future, with no conditions or strings attached; cannot be divested
i) E.g., “To A for life, remainder to B” ( A has life estate, B has indefeasibly vested remainder
ii) E.g., “To A for life, then to B & her heirs” ( A has life estate, B has an indefeasibly vested remainder
1. If B dies testate during A’s life ( to B’s devisees
2. If B dies intestate during A’s life ( to B’s heirs
3. If B dies intestate & without legal heirs during A’s life -> escheats to the state
b) Vested Remainder Subject to Total Divestment
1) Elements = (1) holder of the remainder exists, (2) the remainder isn’t subject to any condition precedent, (3) the remainderman’s right to possession or time with land may be cut short because of a condition subsequent
i) E.g., “To A for life, remainder to B, but if B dies under the age of 25, to C”
1. (a) A has a life estate; (b) B has a vested remainder subject to total divestment; (c) C has a shifting executory interest
c) Vested Remainder Subject to Open
1) Elements = remainder created in a class of persons is vested if (1) one member of the class is ascertained & qualified to take possession and (2) there is no condition precedent
i) E.g., “To A for life, then to B’s children”; A & B are alive, B has two children, C & D
1. (a) A has life estate; (b) C & D have vested remainders subject to open
2) Rule of Convenience = the class closes whenever any member can demand possession
i) E.g., “To A for life, then to B’s children”; A & B are alive, B has two children, C & D
1. The class closes at B’s death, because B cannot have any more children
2. The class closes at A’s death, because that is when C & D can demand possession
3. The Womb Rule Exception = a child of B in the womb at A’s death will share with C & D
ii. Contingent Remainder
Elements = (1) created in an unascertained/unknown/unborn person or (2) is subject to a condition precedent or (3) both
a) Examples:
1) To Unascertained Persons
i) E.g., “To A for life, then to the heirs of B”; A & B are alive, B’s heirs are unascertained because he is still alive ( remainder is contingent
ii) E.g., “To A for life, then to those children of B who survive A”; A is alive, and we don’t yet know which of B’s children will survive A, if any ( B’s children have a contingent remainder
iii) E.g., “To A for life, then to B’s first child”; A is alive & B has no children yet ( B’s unborn child has a contingent remainder
2) With Condition(s) Precedent
i) E.g., “To A for life, then, if B graduates from college, to B”; A is alive & B is in high school ( B has a contingent remainder because he must first satisfy the condition precedent
1. If B meets the condition precedent, then the contingent remainder is transferred automatically to an indefeasibly vested remainder
ii) E.g., “To A for life, then to B & her heirs if B survives A”; A is alive ( B has a contingent remainder
iii) E.g., “To A for life, then to B & her heirs if B survives A, and if B doesn’t survive A, to C & his heirs”; A is alive ( B has a contingent remainder, C has an alternative contingent remainder
1. Alternative Contingent Remainder = if the remainder in B vests, it cannot vest in C, and vice versa
b) Limitations on Contingent Remainders
1) The Destructibility Rule = abolished
i) Contingent remainder is destroyed if it’s still contingent when the preceding state ended
ii) Fact Pattern = “To A for life, then to B if B reaches 21”; A dies before B reaches 21 ( B’s contingent remainder is destroyed & O has a reversion
iii) Modern Rule = reverts to O (or O’s heirs) who holds in Fee Simple Subject to Executory Interest until B turns 21 ( B has a springing executory interest
2) The Rule in Shelley’s Case = abolished
i) Fact Pattern = “To A for life, then to A’s heirs”; A is alive ( A’s heirs’ contingent remainder merges with A’s life estate ( A then holds in fee simple absolute
ii) Modern Rule = A has a life estate, A’s heirs have contingent remainder in fee simple, O has a reversion (because A could die with no heirs)
3) The Doctrine of Worthier Title = abolished
i) Fact Pattern = “To A for life, then to O’s heirs”; A dies, O still alive (so heirs unascertained) ( O has a reversion, remainder to O’s heirs is stricken (inheriting from O is “worthier” than by grant from O)
ii) Modern Rule = O can grant remainder if he wants to, but has to be explicit (i.e., “the doctrine of worthier title does not apply”)
2. Executory Interest (future interest in transferee that cuts short/divests a preceding estate holder from otherwise limitless time with the estate)
i. Shifting Executory Interest
a) Elements = (1) always follows a defeasible fee and (2) cuts short someone other than the grantor
1) E.g., “To A & his heirs, but if B returns from Europe within the next year, then to B”
i) A has fee simple absolute subject to executory interest
ii) B has a shifting executory interest, because he’s in a position to cut short A’s otherwise limitless time with the land
ii. Springing Executory Interest
a) Element = transferee cuts short O’s (or the grantor) otherwise limitless time with the land
1) E.g., “To A, if and when he marries”; A is unmarried
i) O has a fee simple absolute subject to A’s springing executory interest
ii) A has a springing executory interest, and will take if and when he marries
AD. Shortcuts to Classifying Future Interests in Transferees After A Life Estate

1. If the first future interest created is a contingent remainder in fee simple ( the second future interest in a transferee will also be a contingent remainder (and it creates a technical reversion in O)
i. E.g., O conveys, “To A for life, then to B & her heirs if B survives A, and if B does not survive A, to C & his heirs”
a) A has life estate; B has contingent remainder in fee simple; C has alternative contingent remainder in fee simple; O has a “technical reversion”
2. If the first future interest created is a vested remainder in fee simple ( the second future interest in a transferee will be a shifting executory interest
i. E.g., O conveys, “To A for life then to B & her heirs, but if B does not survive A, to C & his heirs”
a) A has life estate; B has a vested remainder in fee simple subject to total divestment; C has a shifting executory interest in fee simple
AE. The Rule Against Perpetuities

1. Rule = a future interest is void if there is any possibility, however remote, that the given interest may vest more than 21 years after the death of some life in being at the time of the creation of the interest
i. Future Interests Subject to the Rule Against Perpetuities = 
a) (1) Contingent Remainders; (2) Executory Interests; (3) Certain Vested Remainders Subject to Open
b) Does not apply to future interests in O (the grantor)
2. Analyze Rule Against Perpetuities =
i. Step 1 = Which future interests have been created?  Subject to the Rule Against Perpetuities?
ii. Step 2 = When is the interest created?
a) Deeded/Conveyance ( created when deed is delivered
b) Devised ( the “life in being” must be alive at the testator’s death
iii. Step 3 = Identify the conditions precedent to the vesting of the suspect future interest
a) Does someone need to be alive? Born? Does something need to be done first?
1) E.g., O conveys, “To A for life, then to A’s children”
i) Conditions precedent = A must die; A must have children
iv. Step 4 = Find a measuring life
a) The measuring life must be alive (or a fetus) at the time of the creation of the future interest
b) Who are the relevant lives in being?
1) (a) the holder of the interest; (b) the person creating the interest; (c) anyone who could affect a condition precedent to the interest; (d) any person who can affect the identity of the holder of the interest
v. Step 5 = Will we know with certainty, within 21 years of the death of our measuring life if our future interest holder(s) can or cannot take?
a) Is there any way the future interest still remains unsolved when the measuring life dies + 21 years? If no, then that is the relevant life in being; if yes, and it remains unsolved, then the future interest is void

1) If we don’t know with certainty whether it will vest, the future interest is void
2) Assume anything can happen, however remote (the parade of horribles)
3. Shortcuts:
i. Gifts to an open class conditioned on members surviving to an age beyond 21 violates the Rule Against Perpetuities (“bad to one, bad to all”) ( gift to the entire class is void
a) E.g., O conveys “To A for life, then to such of A’s children as live to attain the age of 30”; A is alive & has 2 children, B (35), C (40)
1) A could have a baby today and die tomorrow ( the baby’s interest wouldn’t vest until more than 21 years after A’s death
2) The future interest is void to the entire class
3) Thus, A has a life estate, O has a reversion
ii. An executory interest with no time within which it must vest violates the Rule Against Perpetuities (shifting executory interests)
a) E.g., O conveys, “To A & his heirs, so long as the land is used for farm purposes, and if the land ceases to be so used, to B and his heirs”
1) A & his heirs have a limitless time with the land, unless they breach – but that breach may not occur for hundreds of years after the death of O, A, or even A’s heirs ( violates the Rule Against Perpetuities
2) Thus, A & his heirs have a fee simple determinable, O has a possibility of reverter
4. Policy = (a) favors free alienation of property; (b) disfavors “dead-hand control” (control of property from the grave); (c) disfavors concentration of wealth in families; (d) favors freedom of grantor to deal with property as he wishes; (e) a compromise that gives the grantor some ability to construct future interests & keep within the family for a period of time
Concurrent Estates
AF. Types of Concurrent Estate Ownership
1. Joint Tenancy
i. General Rule = (1) two or more people own (2) with the right of survivorship
ii. Creation = (1) the Four Unities must be present and (2) the grant must explicitly communicate the right of survivorship
a) The Four Unities = Joint Tenants must take their interests:
1) At the same time
2) By the same title (in the same instrument/deed/joint adverse possession)
3) With equal shares
4) With identical rights to possess the entire estate (whole thing)
b) Right of Survivorship = the grantor must grant with a clear expression of the right of survivorship
iii. Fact Pattern = O grants in fee simple “To A & B as joint tenants with right of survivorship, & not as tenants in common” (most explicit); or O conveys “To A, B, & C as joint tenants with the right of survivorship” (explicit, but less so)
iv. Termination of Joint Tenancy =
a) Inter-vivos sale or conveyance
1) A joint tenant may sell or transfer his interest inter-vivos (even secretly, without giving notice to others)
i) It is not devisable or descendible, because of the right of survivorship (joint tenant’s death ( interest passes to other joint tenant(s))
2) The person who buys the joint tenant’s interest becomes a tenant in common with the other joint tenants
b) Types of Partition:
1) Voluntary Agreement = amicable, peaceful way for parties to privately end their relationship
2) Partition in Kind (common law majority) = judicial action; court orders a physical division of property, if in best interests of all parties
i) Works best when estate is (1) a rural tract; (2) a vineyard; or (3) some other form of sprawling acreage
ii) If, upon physical division, the value of one’s property disproportionately exceeds the value of the others’, court may award owelty (benefitting party pays the others some $) to the parties who come up short
3) Forced Sale (modern majority) = judicial action; court orders a forced sale of the estate, if in the best interests of all parties
i) Proceeds are divided proportionately with the interest that each party holds in the property (equal here)
ii) Works best when estate is (1) a residence or (2) other building that doesn’t simply lend itself to physical division

4) Partition by Appraisal (minority) = judicial action; court orders an appraiser to appraise the property, and orders A to pay B for B’s share of the property
c) Lease (split of authority)

1) Majority Rule = joint tenancy isn’t severed where one joint tenant leases the property to a 3rd party

2) Minority Rule = joint tenancy is severed where one joint tenant leases the property to a 3rd party
d) Mortgage (split of authority)
1) Majority Rule = joint tenancy isn’t severed where one joint tenant takes out mortgage on property or lien is placed on it (mortgage/lien is considered a security interest, and not a conveyance)
i) Harms v. Sprague = (1) a mortgage lien placed on one joint tenant’s interest in jointly held property doesn’t sever a joint tenancy; (2) a mortgage lien doesn’t survive the death of a joint tenant
2) Minority Rule = joint tenancy is severed where one joint tenant takes out mortgage on property or lien is placed on it (mortgage/lien is considered a conveyance)
v. Bank Accounts = must explicitly communicate the right of survivorship to create a joint tenancy bank account; courts will likely interpret it as such if the bank agreement describes the account as a joint tenancy
a) True Joint Tenancy Bank Account = O deposits $5,000 in a joint bank account, with O & A as joint tenants, with intent to make a present gift to A of ½ of the sum deposited & survivorship rights to the whole sum on deposit
b) Payable-On-Death Joint Tenancy Bank Account = O intends to make a gift to A of only survivorship rights (invalid absent a statute expressly authorizing these types of accounts)
c) Convenience Bank Account = O intends that A only has the power to draw on the account (1) to pay O’s bills & (2) not to have survivorship rights
2. Tenancy in Common
i. General Rule = each co-tenant owns an individual part; but each has the right to possess the whole
ii. Fact Pattern = O conveys “To A & B”; O conveys “To A & B jointly”
iii. Presumption = absent an explicit expression of intent to create a joint tenancy, the presumption favors tenancy in common (because courts dislike that joint tenants can circumvent probate system through right of survivorship)
iv. Transfers = each co-tenant’s interest is (1) devisable, (2) descendible, and (3) alienable (no right of survivorship)
a) E.g., O conveys “To A, B, & C” = A, B, & C are tenants in common
1) If A sells his interest to D ( B, C, & D are tenants in common
2) If B dies intestate ( C, D, & B’s heirs are tenants in common
v. Rights & Duties of Co-Tenants =
a) Possession = (1) each co-tenant is entitled to possess and enjoy the whole
b) Adverse Possession = (1) if a co-tenant ousts another co-tenant and (2) demonstrates a claim of absolute ownership & denial of co-tenancy relationship ( the statute of limitations begins to run on adverse possession
1) If a co-tenant doesn’t oust another co-tenant, the co-tenant in exclusive possession of the property for the statutory adverse possession period cannot acquire title to the exclusion of other co-tenant(s)
2) This is because the hostility element of adverse possession is missing (no ouster = no hostility)
c) Rent from Co-Tenant in Exclusive Possession =
1) Spiller v. Mackareth Rule 1 = a co-tenant in common, having an undivided right to the entire property, doesn’t owe rent to his co-tenant unless (1) he agrees to pay rent or (2) he has effected the ouster of his co-tenant
2) Spiller v. Mackareth Rule 2 = if, after a demand for possession, one co-tenant wrongfully excludes another from possession of the whole, or any part, then there is a wrongful ouster & the ousting co-tenant owes rent to the ousted co-tenant proportionate to his interest in the property (accounting action)
d) Rent from 3rd Parties = a co-tenant who leases all or part of premises to a 3rd party must account to co-tenants, providing them a share of the rental income proportionate to their interests in the property
e) Carrying Costs = each co-tenant is responsible for paying taxes and mortgage payments proportionate to their interests in the property; if one co-tenant pays more than their share, they’re entitled to contribution from others
f) Necessary Repair Expenses = split of authority
1) Majority Rule = there’s no affirmative right to contribution from other co-tenants to reasonable & necessary repairs absent an agreement to the contrary
2) Minority Rule = co-tenants enjoy an affirmative right for contribution if (1) the repairing co-tenant gives notice to the others and (2) the repairs are reasonable and necessary
g) Improvements = there is no affirmative right to contribution for improvements from other co-tenants
1) However, at partition, the improving co-tenant entitled to credit for any increase in the value to the property derived from the improvement efforts
2) Likewise, if the improvements cause any decrease in the value of the property, the “improving” co-tenant is fully liable for any decrease
h) Waste = co-tenants must not commit waste (voluntary, permissive, or ameliorative); a co-tenant may be liable in the event the co-tenant commits waste (use of property in an unreasonable manner that causes injury)
1) An action for waste can be brought during the life of the co-tenancy (no need to wait until partition)
i) Partition = tenants in common enjoy the right to bring an action for partition (for types, see supra.)
1) Co-tenants may agree not to partition, only if reasonable in duration (otherwise void as restraint on alienation)
2) Court Considerations in Partition = (1) emotional attachments (A actually lives on the property); (2) economic utility of property (Locke’s Labor Theory, favoring promotion of economic activity); (3) judicial economy (sell & divide property is most expedient approach)
vi. Bank Accounts = absent a clear indication that the bank account is a joint tenancy, courts will interpret it as a convenience account situation with no right of survivorship
a) Convenience Bank Account = O intends that A only has the power to draw on the account (1) to pay O’s bills & (2) not to have survivorship rights
b) Creditors can reach however much money in the account is owed to them from the portion of the account invested by the debtor; burden of proof is on the debtor to show how much they did or didn’t put in
vii. Safe Deposit Boxes = courts are more likely to say that a safety deposit box tenancy situation is more a matter of convenience (no survivorship rights, just power to access during the life of the co-tenancy)
a) Requires a greater burden of proof to demonstrate joint tenancy than in bank accounts (clear & convincing evidence)
1) Property is more sensitive (think heirlooms, etc.)
2) Requires evidence of donative intent/right of survivorship intent (otherwise likely convenience situation)
3) Ask what is likely going on, given relationships in question (fact-intensive)
3. Tenancy by the Entirety
i. General Rule = in the 21 states that recognize this interest, (1) can only be created in a husband and wife, (2) who share the right of survivorship
ii. Creation = the co-existence of (1) the Four Unities (supra.) and (2) the unity of marriage
iii. Property Held = any conveyance to married partners is presumptively held in tenancy by the entirety, unless expressly stated otherwise
iv. Property Transfers = property can only be transferred bilaterally (or jointly)
v. Special Protections =
a) Protection Against Creditors = creditors of only one spouse cannot reach property held in tenancy by the entirety
1) EXCEPTION = the IRS can reach the interest of a single debtor spouse in tenancy-by-the-entirety property
b) Protection Against Unilateral Conveyances = a unilateral conveyance by only one spouse is a nullity
1) Policy = principle that the law won’t allow one spouse to unilaterally disrupt or sever the marital estate
vi. Terminating Tenancy by the Entirety = divorce (because it terminates the marriage)
a) At this point, absent some agreement to the contrary, the parties usually, then, become tenants in common
Marital Property
AG. Systems of Marital Property
1. Common Law Separate Property
i. Concept = husband and wife own property separately
ii. Adopted in a large majority of states
2. Community Property
i. Concept = the husband and wife are a “marital partnership” (i.e., a “community”)
ii. Adopted by CA, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, & Wisconsin
3. Community Property with the Right of Survivorship
i. Some community property states (including CA) hold that the surviving spouse obtains the whole upon the death of their spouse (like a joint tenancy or tenancy by the entirety)
AH. Common Law Separate Property

1. Rights During Marriage
i. Patriarchal System = women aren’t entitled to exercise ownership rights; husband/wife regarded as one, but husband is vested with decision-making power
ii. Property Ownership = all personal and real property belonging to wife at the time of marriage becomes the husband’s, including land acquired after marriage (Doctrine of Jure Uxoris)
iii. Transferability of Property = personal & real property is alienable by the husband & reachable by his individual creditors
2. Rights After Divorce
i. Common Law Approach = property belongs to the spouse who held title; husband may owe alimony, however
a) Spouses in Tenancy in Common ( remained in co-ownership upon divorce
b) Spouses in Joint Tenancy ( remained in co-ownership upon divorce
c) Spouses in Tenancy by the Entirety ( property converted into tenancy in common and co-owned
ii. Modern Approach = property is equitably divided by the court (at its discretion) (“equitable distribution”)
a) Majority Approach = Division of All Property
1) Concerns all property owned by the spouses, regardless of the time & manner of acquisition
i) Some States: requires 50-50 equal division of assets
ii) Other States: equal division of assets is merely a presumption
b) Minority Approach = Division of Marital Property
1) Some States: includes all property acquired during marriage by whatever means (earnings, gift, or inheritance)
2) Other States: includes only property acquired from the earnings of either spouse during the course of marriage
3. Rights at Death
i. Common Law Approach =
a) Surviving Widow
1) Personal Property = (1) takes 1/3 of personal property if there were surviving issue; or (2) takes ½ if there weren’t surviving issue
2) Real Property = “dower”; takes a life estate in 1/3 of each parcel of land (1) which the husband possessed during marriage and (2) was inheritable by the issue of the husband and wife
i) Dower attaches to real property at marriage
ii) However, it is only active upon husband’s death; so, wife could prevent access to purchasers/creditors by exercising her dower rights (unless she releases her dower in writing)
b) Surviving Widower
1) Personal Property = takes all of his wife’s personal property
2) Real Property = “curtesy”; takes a life estate in each piece of the wife’s real property if certain conditions were fulfilled
i) Curtesy attaches to real property only when there are issue (born alive) who are capable of inheriting the estate
ii. Modern Approach = (dower & curtesy abolished in all but a small number of states)
a) Statutory Elective Share = nearly all jurisdictions replaced dower & curtesy with a statutory elective share
1) Conventional Statutory Elective-Share = (1) surviving spouse can renounce the will, if any, and (2) elect to take a statutory share (usually ½ or 1/3 or some other fractional share)
2) Uniform Probate Code = surviving spouse is entitled to keep any property the will devises to him/her
b) In jurisdictions that still recognize dower & curtesy, spouse is given the right to elect for (1) dower or (2) a statutory forced share (statutory share usually larger)
AI. Community Property

1. Community Property
i. Basic Presumption = both husband & wife contribute equally to the material success of the marriage; each should therefore own an equal share of property acquired during the marriage by their joint efforts
ii. All assets acquired (earnings) during marriage are presumptively community property
a) Including: (1) the rents, (2) the profits, (3) the fruits of earnings, (4) anything purchased with earnings, (5) property used during marriage
iii. The party arguing separate property has the burden to prove (preponderance of the evidence) that the property is separate 
2. Separate Property
i. Property owned by either spouse before marriage
ii. Property acquired during marriage through donation ( (1) by gift, (2) by devise (will), or (3) by descent (inheritance)
iii. Property acquired ruing marriage with the expenditure of separate funds
iv. Income and capital gains from separate property
a) If separate property is invested and yields earnings during marriage, those earnings are separate property
3. Community Property & Creditors
i. Either spouse can incur community debt
a) Before/During Marriage = all community property & the debtor’s separate property are liable for a debt incurred before or during marriage (the non-debtor-spouse’s separate property is not liable)
b) After Divorce = a creditor cannot reach community property awarded to a spouse unless that spouse (1) incurred the debt or (2) was assigned the debt by the court
4. Commingling Community Property & Separate Property
i. The mere fact that separate property funds are commingled with community property funds does not transform or transmute the separate property into community property
ii. However, the burden of proof is on the spouse claiming separate property to show that the asset was acquired with separate funds
5. Converting Community Property into Separate Property (or vice versa) by Intra-Marital Agreement
i. Before 1985 = husband & wife can freely transmute the character of their property by oral agreements
ii. On or After 1985 = husband & wife can freely transmute the character of their property (1) by written agreement, (2) that is signed by the spouse whose interest is adversely affected, and (3) that expressly states that a change in ownership is being made (to separate property or to community property)
6. Community Property at Divorce
i. Some Jurisdictions = require equal, 50-50 division of community property
ii. Other Jurisdictions = authorize family court to make equitable division of community property
iii. If Parties Made Agreement = property will be divided according to the agreement, assuming its enforceable
7. Community Property at Death
i. Surviving spouse retains 50% of property, plus whatever is provided by will or intestacy laws
AJ. Rights of Domestic Partners

1. Common Law Marriages
i. Where (1) people live together and (2) hold themselves out as married
a) Only recognized in 10 jurisdictions (thought to encourage perjured testimony about an alleged marriage agreement)
b) Have the same rights as a couple married with license & ceremony
ii. Marvin Rule = domestic partnership will be governed by contract law (especially for purposes of division of property)
a) A contract can either be (1) express or (2) implied from conduct
b) If a contract is found, it is treated as a partnership or a joint venture
AK. Key Policies from Module 2

1. Preference to construe in favor of grantor’s intent
2. Presumption favors construing estate in fee simple absolute
3. Law favors free alienability (transferability) of property
4. Law disfavors “dead hand control” (tying up property for generations contradicts free alienability)
5. Special property rights given to married couples
i. Marriage is a fundamental right (Obergefell v. Hodges)
	Module 3: Landlord-Tenant Law


Overview of Leasehold Interests
AL. Numerous Clausus Principle
1. The law recognizes only the 4 existing possessory estates categorized in leaseholds; new ones cannot be created
i. Kajo Church Square, Inc. v. Walker = no such interest as a “Leasehold for Life”
AM. Leaseholds Historically
1. Leaseholds historically viewed as conveyances
2. Modernity shifted view of leaseholds to contractual agreements, subject to regulation and the Statute of Frauds
Types of Leasehold Interests
AN. The 4 Leasehold Interests

1. Term of Years:
i. Concept:
a) A lease for a fixed, determined period of time
1) As long as you know the termination date from the start, you have a Term of Years
2) Amount of time could be 1 day, 2 months, or 500 years
ii. Characteristics:
a) If period of time is greater than 1 year, must satisfy the Statute of Frauds
1) Must be in writing
2) Must be signed by the party to be charged
b) Termination of Term of Years does not require giving notice
1) By definition, this leasehold states from the outset when it will come to an end
2) Term of Years lease ends when the term is up per the lease
3) However, Term of Years lease can be terminable earlier upon the occurrence of some event or condition
2. Periodic Tenancy:
i. Concept:
a) A lease that persists for successive or continuous intervals, until either the landlord or tenant gives proper notice of termination
ii. Characteristics:
a) Can be created expressly

1) “To T from week to week”
2) “To T from year to year”
3) “To T from month to month”
b) Can arise by implication (3 ways)
1) First Way = land is leased with no mention of duration, but a provision is made for the payment of rent at regular intervals
i) Example:
1. L leases to T, with no mention of duration
a. T pays rent each month
b. T is an “implied month-to-month periodic tenant”
2) Second Way = an oral Term of Years that violates the Statute of Frauds creates a periodic tenancy, measured by the intervals in which rent is tendered
i) Example:
1. L & T negotiate over telephone for a commercial lease and agree on a 5-year lease for $1,000/month
a. The oral agreement is unenforceable as a Term of Years because it violates Statute of Frauds
b. Once T begins paying rent on a monthly basis, T becomes an “implied month-to-month periodic tenant”
3) Third Way = in a residential lease, if L elects to hold over a T who has wrongfully stayed on past the conclusion of the original lease, an implied periodic tenancy arises, measured by the intervals by which rent is tendered
i) Example:
1. T holds over after the expiration of his 1-year Term of Years lease
a. T sends another monthly rent check to L, who cashes the check
b. T is an “implied month-to-month periodic tenant”
c) Notice is required to terminate a Periodic Tenancy
1) Common Law = landlord or tenant must give proper notice at least equal to the length of the period of the interval itself
i) Example:
1. Month-to-Month = L or T must give 1 months’ notice
2. Week-to-Week = L or T must give 1 weeks’ notice
3. Year-to-year = L or T must give at least 6 months’ notice, or T will be held over for another period
2) Some Jurisdictions = many states have enacted statutes that say L or T can terminate on 30 days’ notice
3. Tenancy at Will:
i. Concept:
a) A lease for no fixed period or duration; lasts as long as either landlord or tenant desire
ii. Characteristics:
a) Tenancy at will must be expressly agreed to

1) Absent an express agreement, the payment of regular rent will cause a court to treat the tenancy as an “implied periodic tenancy”
2) Exception: Kajo Church Square, Inc. v. Walker = absent other specifications in a lease, a lease will be construed to be a Tenancy at Will
b) Termination of a Tenancy at Will varies by jurisdiction
1) Most Jurisdictions = reasonable notice must be given (30 days’ notice, or a time equal to the interval between rent payments)
2) Common Law = both parties can terminate the tenancy at any time
3) All Jurisdictions = the death of either the landlord or tenant will terminate the Tenancy at Will
4. Tenancy at Sufferance:
i. Concept:
a) A leasehold when a tenant has wrongfully held himself over past the conclusion of the original lease
ii. Characteristics:
a) Usually only short-lived
1) It endures until the landlord either (a) evicts T (plus damages) or (b) elects to hold T to a new leasehold (expressly or impliedly)
2) If landlord elects not to evict, length of a Tenancy at Sufferance must not exceed 1 year
b) Split of authority as to what type of tenancy is created if landlord chooses not to evict
1) Some Jurisdictions = Periodic Tenancy
2) Other Jurisdictions = Term of Years, for the same duration as original term
Assignments & Subleases
AO. General Rule
1. Absent some prohibition in the lease, a tenant is permitted to transfer his leasehold (a) in whole or (b) in part
AP. Assignments

2. Concept:
i. T (original tenant) transfers his entire leasehold interest to T1
ii. That is, T transferred his right to possession for the entire remaining duration of the lease
a) Example:
1) T is a Term of Years tenant, leasing property for 1 year
i) T transfers the remaining 10 months of his lease to T1
ii) T has accomplished an assignment; T1 is the assignee
3. Rights in Assignment Transfers:
i. Power of Termination/Right of Re-Entry:
a) T transfers his entire leasehold interest to T1
b) The instrument of transfer provides that, if T1 breaches any obligation of the original lease, T may terminate the arrangement and re-take possession
4. Duties in Assignment Transfers:
i. Between L & T:
a) After T transfers his entire leasehold interest to T1:
1) L & T are no longer in privity of ESTATE
2) L & T continue to remain in privity of CONTRACT
i) This means that L & T will be secondarily liable to each other (if T1 fails to pay rent, T & T1 will be liable)
ii) Privity of contract will only end if L agrees to release T (i.e., a “novation”)
ii. Between L & T1:
a) After T transfers his entire leasehold interest to T1:
1) L & T1 come into privity of ESTATE
i) This includes, for example, promises to (1) pay rent, (2) paint premises, (3) insure premises
ii) Ernst v. Conditt = assignee (T1) is liable to L for rent and other covenants in the lease by virtue of privity of estate, because covenants “run with the land”
2) L & T1 are not in privity of CONTRACT
i) Exception:
1. Ernst v. Conditt = most jurisdictions recognize 3rd-party beneficiaries; thus, if T1 expressly assumes performance of the covenants in the original lease, L is 3rd-party beneficiary and is entitled to rent directly from T1
5. Example:
i. L leases Blackacre to T
a) T assigns to T1 ( T1 assigns to T2
b) T2 engages in flagrant abuse to Blackacre
c) What are the rights of the parties?
1) First = L can sue and prevail against T2 under privity of estate
2) Second = L can sue and prevail against T under privity of contract
3) Third = L cannot sue or prevail against T1 because there is neither privity of estate nor privity of contract (T1 didn’t breach while in possession, and didn’t assume performance of any covenants)
4) Fourth = T can seek indemnity/contribution from T2 on the ground that T2 is the primary obligor and T effectively guaranteed T2’s performance; and because T paid L (“subrogated”), T has a right to be reimbursed
AQ. Subleases
1. Concept:
i. T transfers less than his entire leasehold interest to T1
a) Example:
1) T has a 2-year Term of Years lease
i) T transfers 3 months of that interest to T1
ii) T has accomplished a sublease; T1 is the sublessee
2. Rights in Sublease Transfers:
i. Lessee (T) is said to retain a reversion
ii. The right to possession of the leasehold reverts to T at the end of the period designated in the transfer
3. Duties in Sublease Transfers:
i. Between L & T:
a) After T transfers less than his entire leasehold interest to T1:
1) L & T remain in privity of ESTATE
2) L & T remain in privity of CONTRACT
ii. Between L & T1:
a) After T transfers less than his entire leasehold interest to T1:
1) L & T1 are not in privity of ESTATE
2) L & T1 are not in privity of CONTRACT
i) Exception:
1. Ernst v. Conditt = most jurisdictions recognize 3rd-party beneficiaries; thus, if T1 expressly assumes performance of the covenants in the original lease, L is 3rd-party beneficiary and is entitled to rent directly from T1
iii. Between T & T1:
a) After T transfers less than his entire leasehold interest to T1:
1) T1 is obliged to remit (pay) rent to T (
2) T is obliged to remit rent (from T1) to L
AR. Two Tests to Distinguish Assignments from Subleases

1. Size of Transfer: ***
i. Did transferor convey his entire interest (assignment) or less than his entire leasehold interest (sublease)?
2. Intent of Parties:
i. What did the parties intend to transfer?
a) Ernst v. Conditt = using the word “sublease” or “assignment” is not dispositive of the type of leasehold interest transferred
Limitations on Landlord’s Powers
AS. Limitation on Power to Withhold Consent of Assignment/Sublease Transfers

1. Commercial Leases:
i. Traditional Rule = if there is a consent clause, lessor has unrestricted discretion to withhold consent
a) Policies:
1) Lessor has freedom of ownership and control of its own property
2) Lessee failed to bargain for adding reasonableness requirement to the consent clause
3) Stare decisis supports traditional rule
4) Lessor has the right to realize the increased value of his property
ii. Modern Rule = if there is a consent clause, L may withhold consent only if commercially reasonable
a) Kendall v. Ernest Pestana, Inc. = a commercial lessor may not unreasonably withhold his consent to an assignment of a lease (unless there is an absolute prohibition – in which case lessee has no reasonable expectation to assign) 
1) Factors of Unreasonableness:
i) Lessor’s personal taste
ii) Assignment/sublease is inconvenient to lessor
iii) Lessor desires to increase rent
2) Factors of Reasonableness:
i) Financial stability of the proposed assignee
ii) Whether the proposed use of the property is suitable (i.e., nature of the occupancy—factory? office? clinic?)
iii) The legality of the enterprise
iv) The “identity” or “business character” of the subtenant (i.e., his suitability to the particular property)
b) Policy = common law policy disfavors unreasonable restraints on alienation (reasonable expectation if prohibited)
iii. Rule in Dumpor’s Case = if lessor consents to one assignment, lessor implicitly consents to all future assignments (cited with disapproval by Rst. 3rd of Property)
2. Residential Leases:
i. California:
a) Residential leases are not subject to the reasonableness standard in commercial leases
b) Residential property leases involve different public policies than commercial property leases
1) Policies:
i) Residential property owners have more subjective & intimate interest in protecting their property
ii) Wouldn’t be fair to subject landlords of residential properties to reasonable standards in subjective situations
iii) Holding residential lessors to reasonableness standards would open the floodgates of litigation – everyone would claim the landlord unreasonable withheld consent
3. T’s Remedy:
i. T is entitled to sue L for damages
AT. Limitation on Power to Use Self-Help in Evictions

1. Self Help = changing locks, forcibly removing T, forcibly removing T’s possessions, etc.
2. Self-Help Rules:
i. Common Law/Minority Rule = L may use self-help as reasonably necessary to evict a T in possession, so long as it is done peaceably
a) Policies:
1) L shouldn’t have to bear the expensive cost or go through the long process of litigation to evict when T is in breach/default
2) If L is forced to go through judicial procedures, the expense will have to be passed to other tenants; and the higher cost of business may lead to a shortage of rental units
3) Public records created by judicial process will hurt those tenants if they try to lease again
ii. Modern (Majority) Rule = L must not engage in self-help when a T in possession has failed to pay rent; L must first resort to unlawful detainer judicial proceedings
a) Berg v. Wiley = L may not (1) remove a breaching/defaulting T’s possessions or (2) bar T’s access to the leasehold without resorting first to judicial remedies
b) Policies:
1) Tenants need protection, which is offered by the judicial process
2) T may not have in fact breached the lease
3) L’s self-help can result in violence, and the public at large has an interest in preserving peace
AU. Obligation to Mitigate Damages

1. Traditional Rule = L is under no obligation to mitigate damages in the event of abandonment of premises by T
i. Policies:
a) T cannot, by his own wrongdoing, impose a duty on L
b) T has “purchased” an interest in real estate, and he is presumably stuck with it
c) L shouldn’t be forced into a personal relationship with a T he doesn’t wish to accept
d) L shouldn’t be required to seek out new tenants continually
2. Modern (Majority) Rule = L has a duty to mitigate damages in the event of an abandonment by T in residential leases
i. Sommer v. Kridel = L has a duty to mitigate damages when seeks to recover rent due from a defaulting T; this duty consists of L making reasonable efforts to re-let the premises; L has burden to show he made reasonable efforts
a) Factors of “Reasonable Efforts”:
1) Whether L offered or showed the premises to any prospective tenants
2) Whether L rejected suitable tenants in order to increase the amount of damages
3) Whether the availability of the premises was advertised in local newspapers
b) Consequence of L’s Failure to Attempt to Mitigate:
1) T may be excused from all rent owed to L
c) Policies:
1) This rule supports modern notions of fairness & equity
2) This rule promotes efficiency considerations by incentivizing L to make use of any available property (Locke Theory of Labor)
ii. In jurisdictions that impose this duty by virtue of judicial reform, this duty is a default term that may be subject to waiver by the parties
Tenant’s & Landlord’s Duties
AV. Tenant’s Duties
1. T’s Duty to Repair:
i. General Rule = T is responsible for keeping the premises in reasonably good repair; T must do no more (and no less) than maintain the premises in reasonably good repair (courts will often hold that L has this duty, even if T is said to)
2. T’s Duty to Not Commit Waste:
i. General Rule = T must not commit (1) ameliorative waste, (2) permissive waste, or (3) voluntary waste
a) “Ameliorative” = must not unilaterally transform the premises, no matter whether it works an increase in value
b) “Permissive” = synonymous with neglect
c) “Voluntary” = must not commit overt harmful acts of destruction
3. T’s Duty to Not Remove Fixtures:
i. General Rule = T must not remove fixtures, no matter if he installed it himself; if T removes a fixture, he commits voluntary waste
a) “Fixture” = a once-movable chattel that, by virtue of its attachment to property, objectively shows the intent to permanently improve the property (e.g., a furnace/chandelier)
b) Fixtures Pass w/ the Land

ii. Objective Tests for Fixtures:
a) Test 1 = parties’ express agreement controls; any agreement between L & T on point is binding
b) Test 2 = absent an agreement, T may remove an item that he installed only if removal wouldn’t, in objective judgment, cause substantial damage to the premises (if it would, it must remain)
4. T’s Duty to Pay Rent:
i. General Rule = T has a duty to pay rent
a) Where T fails to pay rent, L’s options depend on whether (1) T is still in possession at the time of breach or (2) out of possession at the time of breach
ii. Tenant in Possession:
a) Option 1 = L can terminate lease & move to evict T through unlawful detainer judicial proceedings (no self-help)
1) Once L moves to evict, T becomes a tenant at sufferance
2) As a tenant at sufferance, L is still entitled to rent from T until he vacates the premises
b) Option 2 = L can elect to continue the relationship with T & sue T for damages (rent owed)
iii. Tenant Out of Possession:
a) Option 1 = T surrenders the property; if L accepts, the lease is dissolved amicably; T still liable for past due rent, just not future rent
1) Express Surrender = T expresses by words or by writing that he wishes to give up the lease; if the lease was in writing, the surrender must be in writing to be enforceable under Statute of Frauds
2) Implied Surrender = T demonstrates through conduct (vacating the premises with no intention of returning) that he wishes to give up the lease
b) Option 2 = L may ignore T’s abandonment of the premises, leave the premises vacant, and hold T liable for the accrued, unpaid rent (just as if T were still there)
1) Majority Rule = L must take reasonable steps to mitigate damages (reasonable effort to re-let premises)
c) Option 3 = L may re-let the premises on the wrongdoing T’s behalf & sue T for any difference between the rent under the breached lease and what the new tenant is paying
AW. Landlord’s Duties

5. Duty to Deliver Possession of Leased Premises to T:
i. (English) Majority Rule = L must put T in (1) legal & (2) actual physical possession of the premises at start of lease
a) Holdover Tenants = if, at the start of T’s lease, a prior holdover is still in possession ( L is in breach and T is entitled to damages
b) Policy = burden on L is justified because of his greater ability to guard against the risks of trespassers & holdovers
ii. (American) Minority Rule = L must merely provide T with legal possession or the legal right to be on the premises
a) Holdover Tenants = if, at the start of T’s lease, a prior holdover is still in possession ( it’s T’s problem, not L’s
b) Policy = T has sufficient legal & equitable remedies available to protect himself against a 3rd party wrongfully in possession; T has a greater incentive to use those remedies than L does
6. Duty to Abide by Covenants in the Lease:
i. For example, if L made any promise to keep the leased premises in good repair, he must abide by that promise
7. Duty to Satisfy the Implied Covenant of Quiet Enjoyment:
i. Generally:
a) Covenant of Quiet Enjoyment applies in every residential & commercial lease
ii. Concept:
a) T shall have the right to possession, occupancy, and beneficial use of every portion of the leased premises
b) L must not engage in any wrongful act or omission which:
1) Renders the premises substantially unsuitable for the purposes for which it was leased
2) Seriously interferes with T’s beneficial enjoyment of the premises
iii. General Rule:
a) Breach of Covenant of Quiet Enjoyment constitutes constructive eviction
iv. Ways for L to Breach Covenant of Quiet Enjoyment:
a) First Way = L actually & wrongfully excludes T from possession of the whole or any part of the premises
1) “Actual Eviction” = L deprives T of a material part of leased premises
b) Second Way = L constructively evicts T
1) “Constructive Eviction” = L interferes with T’s possession is such a substantial way that it deprives T of his beneficial enjoyment of the whole premises
i) Village Commons, LLC = if an act/omission by L materially deprives T from the beneficial use/enjoyment of the leased property, T may abandon the property and avoid further obligations under the lease
2) Four Elements of Constructive Eviction:
i) Wrongful Conduct = affirmative acts by L that seriously interfere with T’s use or enjoyment of premises
1. L’s Failure to Act = inaction by L is wrongful only when there’s a legal duty (in lease/by statute) to act
2. Acts of 3rd Parties = modern rule is that L is responsible for controlling 3rd party’s conduct if he has the legal authority to do so (e.g., duty to control common areas; duty to prevent nuisance on premises)
ii) Substantial Interference = an act or omission by L substantially interfered with T’s use & enjoyment of premises
1. Standard = chronic or recurrent problem that is fundamentally incompatible with T’s use & enjoyment; doesn’t necessarily mean permanent interference; but minor interference (single broken window) will not meet this standard
iii) Notice = in fairness to L, T must give L notice of the problem; L must fail to act meaningfully within a reasonable time after receipt of notice
iv) Timely Vacation = T must vacate premises within a reasonable time after L fails to correct problem after notice
1. T cannot remain in possession and still plead successfully that he was constructively evicted
2. If T remains on premises, he will be considered to have waived constructive eviction claim
v. Legal Consequence/Remedy for Breach of Covenant of Quiet Enjoyment:
a) T may withhold all rent
b) T may remain on premises & sue L for damages
8. Duty to Satisfy the Implied Warranty of Habitability:
i. Generally:
a) General Rule = Implied Warranty of Habitability applies only to residential leases (not commercial)
b) Potential Exceptions = (1) agricultural leases, (2) long-term leases, (3) casual leases by non-merchant Ls
ii. Concept:
a) Rule = L must deliver & maintain premises that are (1) safe, (2) clean, and (3) fit for human habitation
1) This covers all latent & patent defects in the essential facilities of the residential unit
b) Standard = the leased premises must reasonably be fit for basic human habitation
iii. Waiver of Implied Warranty of Habitability:
a) Majority Rule = this warranty is so fundamental that it is non-waivable; any attempt to disclaim is a nullity
b) Minority Rule = very few jurisdictions allow a “knowing” waiver by T if bargaining power between L & T is “essentially equal”
iv. L’s Breach of Implied Warranty of Habitability:
a) Elements of Breach:
1) L delivers to T premises that are “uninhabitable” to a reasonable person (housing code violation)
i) Examples:
1. Failure to provide (a) running water, (b) adequate plumbing, (c) heating in the winter, (d) no AC in winter, (e) termite infestation, (f) excessive mold
2) T must give L notice of the problems, giving him reasonable time to cure
3) L fails to cure
v. T’s Remedies for Breach:
a) Remedy 1 = T may remain in possession & either (1) reduce rent or (b) withhold rent
1) Reduce Rent = T may reduce rent to an amount equal to the fair rental value of the defective property
2) Withholding Rent = T may withhold rent until court determines a fair rental value in light of property’s defects; T is typically required to place the withheld rent into an escrow account to show good faith
b) Remedy 2 = T may repair the problems himself & deduct from rent the costs of repair
c) Remedy 3 = T may remain in possession & affirmatively sue L for damages (Hilder v. St. Peter)
1) Calculation of Damages:
i) Option 1 = difference between amount paid under the lease and the value of the premises in their uninhabitable condition (Hilder v. St. Peter, more in line with contract law)
ii) Option 2 = difference between amount paid under the lease and the % of rent corresponding to the lease value lost as a result of the state of the uninhabitable premises
2) Recovering All Rent Paid During Uninhabitable Period:
i) Requirement = the conditions must be so bad as to render the premises essentially valueless
3) Punitive Damages = in some cases, T may even be able to recover punitive damages
d) Remedy 4 = T may vacate the premises and (1) rescind & reform the lease or (2) terminate the lease
1) Rescind & Reform = T rescinds the lease & reforms it to reflect the defective quality of the premises
2) Termination = T has no further obligation to pay rent
9. Duty to Refrain from Retaliatory Eviction:

i. Rule = L is barred from (1) raising rent, (2) terminating the least, (3) harassing T, or (4) taking any other reprisals against T until the presumption of a retaliatory purpose has dissipated (time period often set by statute)
ii. Policy = the law endeavors to protect the good-faith whistleblower, and he shouldn’t be chilled from making lawful complaints for fear of incurring L’s reprisals
	Module 4: The Land Sale


Roadmap for Land Transactions
AX. Land Sale Roadmap

1. Step 1 = The Land Sale Contract

i. Between the Land Sale Contract and Closing, there is a period of several weeks or several months
ii. This gap is deliberate, and it affords the buyer the opportunity to:
a) Obtain necessary financing
b) Retain the services of a title searcher (provides abstract of title that lists and encumbrances/preceding owners)
c) Perform all necessary inspections
iii. If all goes well, proceed to Closing
2. Step 2 = The Closing

i. Seller passes legal title & actual possession of premises to Buyer; deed becomes the operative document
a) New York = transfer takes place with all parties physically present
b) California = transfer is handled by a 3rd-party escrow agent
The Land Sale Contract
AY. Land Contract Must Satisfy Statute of Frauds
1. Requirements:
i. A writing,
ii. Signed by party to be bound,
iii. That legally describes the land, and
iv. Recites some consideration
2. Policies:
i. Promotes Certainty = Statute of Frauds promotes certainty because of its evidentiary function
a) Channels agreement into written form, so we know parties intended to be bound
b) Provides better evidence, so we can see what the terms of the agreement are
ii. Cautionary Function = Statute of Frauds prevents fraud among purchases of land; and people are more cautious when entering written, formal agreements (as opposed to oral agreements)
3. Exceptions to Statute of Frauds Requirement:
i. Doctrine of Past Performance = when this doctrine is met, equity will intervene & decree specific performance of an oral contract for the sale of land
a) Requirements = this doctrine is met if any 2 of the following 3 circumstances are present:
1) Buyer takes physical possession of land
2) Buyer pays all or a substantial part of the purchase price
3) Buyer makes substantial improvements to the land
ii. Estoppel = a court will estop the party to be charged from denying the validity of an oral agreement where one party has been induced by the other to materially change his position in reliance on the oral agreement
a) Hickey v. Green = P sold his home to 3rd party in detrimental reliance on D’s oral agreement to sell his property to P; court ordered specific performance because the injustice could be avoided only through specific performance
AZ. Allocation of Risk of Loss Before Closing

1. Traditional Rule = when Buyer signs the land sale contract, Buyer holds equitable title to the property and thus bears the risk of loss (damage/destruction) to the land if harmed in the interim between contract & closing, unless stipulated otherwise
i. Doctrine of Equitable Conversion = if there’s a specifically enforceable contract for sale, (1) Buyer is deemed to have equitable title, (2) Seller holds legal title as trustee for Buyer, & (3) Seller has personal property right to purchase price
2. Modern (Majority) Rule = risk of loss is allocated to the party in possession prior to closing (most often Seller)
i. Policy = the traditional rule defies most modern buyers’ reasonable expectations that they’ll come into legal title of the property as they sought to purchase it, and that they won’t be liable for loss before coming into legal possession
BA. Two Implied Promises in Every Land Sale Contract

10. Seller’s Duty to Provide Marketable Title:
i. Concept = title that, although not perfect, would be acceptable to be a reasonably well-informed buyer exercising ordinary business prudence
a) Standard = whether a reasonable, prudent, and intelligent person guided by competent legal advice would be willing to pay fair-market value for such title
b) Requirements = marketable title must be free from:
1) Reasonable doubt that would make a reasonable person apprehend its validity
2) Lawsuits
3) The threat of litigation
ii. Circumstances Rendering Title Unmarketable:
a) Adverse Possession
1) Majority = title acquired by adverse possession is unmarketable
i) Justification = seller must provide good record title; adversely possessed title makes Buyer susceptible to the threat of litigation down the road
2) Minority = title acquired by adverse possession is marketable
i) Justification = makes sense because adverse possessor has typically quieted title to property, confirming his ownership interest
b) Encumbrances
1) Rule = unless Buyer (a) has waived the encumbrances or (b) takes property subject to recorded restrictions and easements, the encumbrances will render title unmarketable
2) Types of Encumbrances:
i) Servitudes
1. Split of Authority on Knowledge of Easements:
a. Majority = Buyer’s knowledge of an easement is irrelevant, title is still unmarketable
b. Minority = if an easement is known to Buyer, or it is open & obvious, title is still marketable
2. In most cases today, land will be subject to an easement or covenant, which Buyer usually agrees to exempt from the guarantee of marketable title
ii) Mortgages on Property
iii) Liens on Property
c) Zoning Violations
1) Rule = title is unmarketable if the property violates a zoning ordinance
2) Requirements:
i) Lohmeyer v. Bower = mere presence of a set of zoning ordinances does not render title unmarketable
1. The parcel must actually violate the applicable zoning ordinance in order to render title infirm
2. It is the actual violation of the ordinance that subjects the property to the threat of litigation
11. Seller’s Duty to Disclose & Refrain from Making False Statements of Material Fact:
i. Misfeasance vs. Nonfeasance:
a) Misfeasance = fraudulent or material misrepresentation of material facts upon which a party is justified in relying
b) Nonfeasance = failure to disclose material facts (omission)
ii. Rules of Disclosure:
a) General Rule = Seller must disclose that statutorily required disclosures; if a defect is not required to be disclosed, you get into the question whether it must be disclosed (look to traditional vs. modern rule below)
b) Traditional Rule = caveat emptor is the general rule; nonfeasance is not a ground for contract rescission; only misfeasance could result in contract rescission
c) Modern Rule = in every land sale contract, Seller will be liable for his (1) material lies (misfeasance) & (2) material omissions (nonfeasance)
1) All Jurisdictions = Seller implicitly promises not to make any false statement of material fact (misfeasance)
2) Majority of Jurisdictions = Seller has a duty to disclose latent (not patent) material problems (nonfeasance)
i) Important Factors:
1. Seller knows or has reason to know of defect
2. Defect is not obvious or apparent, and Buyer is unlikely to discover the defect by ordinary inspection
3. Defect is serious and would likely cause Buyer to reconsider purchase if known
ii) Examples:
1. (1) known structural defects; (2) known soil problems; (3) known underground sewage/storage tanks; (4) known presence of hazmats; (5) known alternation and repairs made without necessary permits; (6) known violations of building codes/zoning ordinances; (7) known encroachments by neighbors
iii) Stambovsky v. Ackley = where a condition that’s been created by Seller materially impairs the value of the contract & is peculiarly within Seller’s knowledge or unlikely to be discovered by a reasonably prudent purchaser, nondisclosure constituted a basis for rescission as a matter of equity
3) Policies:
i) Seller is in best position to disclose
1. Facts are known by or accessible only to Seller
2. Not necessarily within the reach of even the most diligent or observant Buyer
3. Seller knows of facts materially affecting the value of desirability of property
iii. Material Disclosure Tests:
a) Objective Test = whether a reasonable person would attach importance to the defect in deciding to buy property
b) ***Subjective Test = whether the defect “affects the value or desirability of the property in the Buyer”
1) Johnson v. Davis = where Seller knows of facts affecting the value of a home that aren’t readily observable, Seller has a duty to disclose
iv. Exceptions to Seller’s Duty:
a) Stigma Statutes = some states have statutes shielding sellers from a failure to disclose psychological/prejudicial factors that might affect market value, such as a murder in the house or a former occupant who had AIDS
b) “As Is” Clauses = means that there’s no warranty by Seller; but doesn’t absolve Seller from failure to disclose (Johnson v. Davis)
1) These clauses will only be upheld if defects are (a) reasonably discoverable & (b) there’s no fraud
v. Buyer’s Remedies for Seller’s Breach of Duty:
a) Contract rescission
b) Sue for damages after the closing
12. Implied Warranty of Quality/Workmanlike Construction:
i. Standard = liability only if there’s a failure to exercise the standard of skill & care normally exercised by like merchants
a) Exists in contracts for the sale of new homes by builders, developers, or other housing merchants
b) Covers latent defects; only applies to significant defects
BB. Typical Contingency Clauses in Land Sale Contracts

1. Inspection Contingency Clause = allows Buyer to obtain an inspection of property & rescind contract if cost of remedying problems exceeds some listen threshold (often most negotiated part of contract)
2. Mortgage Contingency Clause = if Buyer cannot obtain a mortgage loan within a given time, Buyer can rescind contract & retrieve his initial deposit
3. “Time is of the Essence” Clause = parties will be held strictly to time constraints set forth in the contract; failure to timely perform allows other party to terminate/rescind contract
BC. Remedies for Breach of Land Sale Contract

1. Specific Performance:
i. Buyer’s Remedy = court may order Seller to convey title if Buyer tenders purchase price; remedy at law is deemed inadequate because buyer is getting land, which is unique
a) Unmarketable Title = if Seller cannot give marketable title but Buyer elects to proceed, Buyer can get specific performance with an abatement of the purchase price in an amount reflecting the title defect
ii. Seller’s Remedy = if Buyer is in breach, court may order specific performance for Seller in the interest of preserving a “mutuality of remedy”
2. Damages = calculated based on difference between the contract price & the value of the property at the time parties were to perform
i. (English) Flureau Rule for Unmarketable Title (50% of Jurisdictions) = Buyer’s recovery limited to down payment + interest & out-of-pocket expenses incurred in title examination
a) Typical contract damages allowed only if Seller acted in bad faith
ii. American Rule for Unmarketable Title (50% of Jurisdictions) = Buyer can recover expectancy damages + any other reasonably foreseeable special damages
3. Liquidated Damages = Seller opts to keep Buyer’s deposit, an amount which parties agreed to in writing in the contract
i. Enforceable so long as the damages are proportionate to the breach; if deposit is too high, court may order remittitur
4. Rescission & Restitution = only occurs in material breaches; returns parties to the positions they were in prior to contracting; Buyer recovers his money, Seller recovers his property
The Closing
BD. The Closing – General Concepts
1. Concept = in the closing, legal title is transferred from Seller to Buyer

2. Merger Doctrine = promises made in the land sale contract about title merge into the deed ( the deed becomes the operative legal document

i. Effect = Buyer can only sue for title issues on the deed itself; Buyer cannot sue on the warranties in the Land Contract
BE. Types of Deed
13. Quitclaim Deed:

i. Concept = contains no covenants; grantor doesn’t even promise he has good title to convey

a) Worst deed Buyer could hope for ( grantee cannot sue grantor, and grantee takes nothing but the deed
b) This type of deed is typically reserved for deathbed transfers & other contexts where time is of essence
14. General Warranty Deed:

i. Concept = contains 6 covenants that grantor makes on behalf of himself & his predecessors in interest
a) Best deed Buyer could hope for

b) In this deed, grantor (1) willingly assumes the sins, if any, of his predecessors; (2) promises grantee that he will be held accountable for those who preceded him

ii. The 6 Covenants:

a) Three “Present” Covenants = breach, if any, occurs at the instant of delivery; statute of limitations begins to run on delivery of deed

1) Covenant of Seisin = grantor promises that he owns the land that he now conveys (i.e., he has good title)

2) Covenant of Right to Convey = grantor promises he has power to make the transfer (i.e., he’s under no temporary restraint on alienation; he’s under no disability that would compromise his capacity to sell)

3) Covenant Against Encumbrances = grantor promises that there are no easements, liens, mortgages, or covenants on the property other than what was described in the deed or disclosed to & accepted by grantee

b) Three “Future” Covenants = breach, if any, occurs at some future date, when the grantee is disturbed in possession; statute of limitations will not begin to run until that future date; future covenants run to grantee’s heirs & assigns
1) Covenant of Quiet Enjoyment = grantor promises that grantee will not be disturbed in possession by a 3rd party’s lawful claim to title (promise that there’s nobody out there with a claim to title superior to grantee)
2) Covenant of General Warranty = grantor promises to defend grantee against any lawful claims to title asserted by others

i) Example = if there is someone who claims to have superior title to grantee (violating covenant of quiet enjoyment), grantor promises to indemnify grantee & defend against 3rd-party claims

3) Covenant of Further Assurances = grantor promises to do whatever future acts are reasonably necessary to perfect grantee’s title, if it later turns out to be imperfect

i) Example = if deed must have been signed in black ink but parties used blue, grantor must cure the error

iii. Breach of Covenants = damages typically limited to the price received by grantor

a) Breach of Covenant of Seisin = grantee can recover all or part of the purchase price, depending on extent of breach

b) Breach of Covenant Against Encumbrances:

1) If encumbrance is easily removable ( damages are cost of removal

2) If encumbrance is difficult to remove (restrictive covenant/easement) ( damages is the difference in the value of the land without the encumbrance and the value of the land with the encumbrance

c) Breach of Covenant of Quiet Enjoyment:

1) Brown v. Lober = the mere existence of superior title in a 3rd party doesn’t constitute a breach of covenant of quiet enjoyment; there must be an assertion of rights under the adverse title to constitute breach

15. Statutory Special Warranty Deed:

i. Concept = grantor makes 2 promises, but only on behalf of himself (not his predecessors)

a) First Promise = grantor promises that he hasn’t conveyed the property to another (essentially seisin)

b) Second Promise = grantor promises that the property is free from encumbrances created by grantor

BF. Technicalities of Deeds
1. Recitation of Consideration:

i. It is customary in a deed to state that some consideration was paid by grantee in order to raise the presumption that grantee was a BFP, entitling grantee to protection under recording acts; not necessary to state specific amount

2. Legal Description of Property:

i. Rule = a deed must contain a description of the parcel conveyed that locates the parcel by describing its boundaries

a) Customary Examples:

1) Reference to natural or artificial monuments, and references to directions and distances (“metes & bounds”)

2) Reference to a government survey, recorded plat, or some other record

3) Reference to the street & number or the name of the property (“Shapiro Manor”)

3. Acknowledgement:

i. Majority Rule = a deed signed by grantor and properly delivered is valid without an acknowledgment by a notary public

a) Note Well = in order for the deed to be recorded, the deed must be acknowledged by the grantor

1) As a matter of practice, all deeds prepared by professionals are considered acknowledged

4. Sealing the Deed:

i. Common Law = a land deed is effective only when it is (1) signed, (2) sealed, & (3) delivered

ii. Modern (Majority) Rule = abolished distinction between sealed & unsealed instruments; where still required, the seal on transfers of land is formal in the purest sense

a) Modern Examples of Seals:

1) The word “seal”; the initials “L.S.” (“locus sigilli”); a ribbon; a scrawl; a scratch

5. Deed Forgery & Fraud:

i. General Rule = a forged deed is null & void; the grantor whose signature is forged prevails against everyone, including subsequent BFPs
a) Example = if A conveys to B by deed, and B returns and asks A to add C to the deed, addition is ineffective & void
ii. Majority Rule = a deed procured by fraud is voidable by grantor; however, a subsequent BFP (unaware of fraud) prevails over grantor

a) Justification = grantor introduced the deed into the stream of commerce, making it possible for a subsequent BFP to suffer loss; as between 2 innocents, the burden should be placed on the one who could’ve prevented the loss

6. Grantee’s Knowledge of an Encumbrance:

i. General Rule = an easement (1) which is a burden on the granted estate & (2) which diminishes its value constitutes a breach against the Covenant Against Encumbrances, regardless of whether grantee had knowledge, or it was obvious

ii. Minority Rule = if an encumbrance is open & obvious at the time of conveyance, there’s no breach of covenant
BG. Requirements for Valid Deed
16. The Deed Must Be (a) Lawfully Executed & (b) Delivered:

i. Lawfully Executed:

a) Rule = deed must be (1) in a writing, (2) that expresses words of present conveyance, (3) that describes the property, (4) that identifies the grantor & grantee, & (5) that is signed by the grantor

ii. Delivered:

a) Rule = for a deed to be effective, it must be delivered

1) To deliver a deed, it’s not necessary for the deed to actually be “handed over” to grantee; it can be grantor’s declaration (express or implied) that he is bound by the deed
b) Standard = delivery is accomplished when grantor manifests the present intent to part with legal control of the property, regardless of whether the deed instrument is actually transferred to grantee

1) Ask = did grantor have (a) the present intent (b) to be immediately bound by the transaction and (c) part with legal control of the property? (if intent was to transfer upon death, Statute of Wills must be complied with)
c) Rebuttable Presumptions in Delivery:

1) Deed is presumed delivered if grantee is in physical possession of the deed

2) Deed is presumed delivered if the deed is recorded

d) Conditional Delivery = split of authority

1) Majority/Sweeney Rule = conditional delivery can only be made by placing the deed in escrow in the hands of a 3rd-party depositary, to be held until the happening of the condition
i) Sweeney v. Sweeney = if conditional delivery is made on the grantee instead of a 3rd party depositary, the condition is invalid & grantee is vested with absolute title in the subject property
2) Minority Rule = when a deed is handed over to grantee, but extrinsic evidence shows that the deed was intended to “take effect” at grantor’s death (condition), no delivery & transfer is testamentary & void
3) Minority Rule = delivery is good & the condition is enforceable, even if deed isn’t given to a 3rd party depositary; grantor holds title until condition is met

e) Seller’s Remedy if (1) Deed is Handed Over to Buyer & (2) Buyer Doesn’t Pay:

1) Rescission = undo transaction, even if the Sweeney 3rd-party depositary rule isn’t complied with

2) Specific Enforcement of Payment = grantor could sue grantee for payment or force grantee to return property to grantor

Financing Real Estate Transactions
BH. 4 Types of Financing Arrangements

17. Mortgage:

i. Concept = instrument for securing repayment of a loan taken out by purchasers of property (either with or without power of sale, depending on jurisdiction)

ii. Purpose of Mortgage = to finance the sale of property (purchase money loan) or use equity to borrow for other purposes

18. Installment Land Sale Contract (rent-to-own):

i. Concept = Buyer takes possession of property immediately, but Seller contracts to deliver title to Buyer only after Buyer has (1) paid the purchase price + interest (2) in regular installments (3) over a fixed period of time

ii. Financing Installment Contracts = financing is provided by Seller, as opposed to a bank or other lending institution

a) Because of this, Installment Contracts are widely used in transfers of:

1) Low-cost housing to buyers with insufficient funds

2) Buyers with inadequate credit who (a) don’t qualify for loans from institutional lenders, (b) cannot obtain title search, or (c) cannot hire lawyers for advice at the outset or to assist them in the event of default

iii. “As Is” Clause = Installment Contracts commonly specify that property is transferred “as is,” providing that, in the event of default, Buyer forfeits the land & any payments already made

iv. Breach of Installment Contract = a buyer that willfully breaches an installment contract may pay the balance of the purchase price after the breach to keep the land

a) McFadden v. Walker = policy against requiring buyers to forfeit property they purchased, even if they willfully breached; enforcing forfeiture runs into problem of punishing buyer for breaching contract by relieving him of property, which would be disproportionate to harm caused by the breach

19. Deed of Trust:

i. Concept = deed to property is held by a trustee who has the power to sell the property in the event that the borrower defaults on its payments; essentially a power of sale; in almost all respects, this is treated as a mortgage
20. Equitable Mortgage:

i. Concept = looks like a sale of property to lender, but really is for security purposes & is returned to borrower once loan is paid off; courts treat this like a formal mortgage

BI. Title vs. Lien Theory of Mortgages
1. Concept:

i. The lender may have a right to take possession of property before foreclosure, depending on the theory the state follows:
a) Traditional/Minority Jurisdictions = “title theory”; mortgagee (lender) takes legal title to the land & mortgagor (borrower) holds only the equity of redemption

1) Application = lender is entitled to possession upon demand at any time; in practice, this means that as soon as borrower defaults, lender can take possession

2) Equity of Redemption = judicially created “right to redeem” property from mortgagee; once mortgagor pays off loan in its entirety, it can then acquire the legal title to the land

b) Majority Rule = “lien theory”; mortgagor keeps legal title to the land & mortgagee has only a lien on the property

1) Application = lender holds only a security interest in property; in practice, lender may not have possession of property before foreclosure

BJ. Transfer of Property Interests by Borrower

1. General Rule:

i. Despite any agreement to the contrary, borrower can transfer his interest in land by (a) sale, (b) mortgage; however, the transfer will not shake off the mortgage; property remains subject to mortgage in hands of transferee

2. 2 Ways for Transferee to Purchase Borrower’s Equity in Property:

i. First = transferee buys borrower’s equity “subject to the mortgage”

a) Concept:

1) Purchaser doesn’t assume any personal liability for mortgage debt; borrower remains liable

2) However, purchaser agrees (between himself & borrower) that the debt is to be satisfied out of the land

b) Transferee’s Default = land will be sold & the debt will be paid from the proceeds
ii. Second = transferee buys mortgagor’s equity “assuming the mortgage”

a) Concept:

1) Purchaser promises to pay the mortgage debt

2) Borrower isn’t off the hook, however, unless lender consents to this change in the contract

b) Transferee’s Default = borrower can specifically enforce purchaser’s promise in assuming the mortgage; if borrower pays the debt, he can seek indemnity from purchaser

3. Acceleration Clauses in Transfers:

i. Acceleration Clause = enables the lender, upon transfer of borrower’s equity, to declare the entire amount of the mortgage debt due; if borrower defaults, lender can foreclose

a) Enforcing this clause forces the purchaser of the equity to refinance, and the lender may use a “Due-on-Sale” clause

ii. Due-On-Sale Clause = increases the loan interests to current rates upon transfer of the property
BK. Termination of Mortgage

21. Borrower Pays Off the Loan
22. Deeds in Lieu of Foreclosure:

i. Concept = where borrower can’t repay loan, it frequently can avoid foreclosure by tendering its deed to the property to the lender in lieu of foreclosure; debt is forgiven or reduced significantly

ii. Standard:

a) If borrower cannot repay its debt & the debt is greater than property’s value ( can offer deed in lieu of foreclosure

b) If borrower cannot repay its debt & the debt is less than property’s value ( property can be sold to pay off the loan

iii. Downsides:

a) For Borrowers = borrowers lose the property, the income from the property, and their investment in the property (which may be more costly than foreclosure)

b) For Lenders = lenders may not want to accept a deed in lieu of foreclosure because it takes subject to all other encumbrances and interests in the property (if there’s a 2nd mortgage, lender is subject to the debt)
23. Mortgage Foreclosure:

i. Non-Judicial Foreclosure Sale = only if (1) allowed by jurisdiction & (2) mortgage agreement has a “Power of Sale” clause; cheaper than judicial foreclosure

a) Rule = lender has an affirmative duty to act as a fiduciary toward the borrower’s equity in the home

1) Standard = lender must exercise (a) good faith & (b) due diligence in selling the property in order to protect the interests of the borrower

b) Borrower’s Remedy for Breach of Duty = borrower can (a) seek to set aside foreclosure sale or (b) sue for damages

ii. Judicial Foreclosure = court-ordered foreclosure and sale of property

BL. Borrower’s Rights After Default, But Before Foreclosure Sale
24. Reinstatement = right to reinstate the loan; once reinstated, the foreclosure process ceases & parties continue as before; depends on borrower’s ability to make future payments

25. Equitable Redemption = borrower can pay off loan in its entirety and release its mortgage
26. Rights Under Borrower Protection Laws = states sometimes require lenders to restructure loans for borrowers in default
i. Concept = under both federal & state law, lenders are required to work with borrowers to see if the loan can be restructured and give borrowers time to arrange other financing or sell the home before foreclosure takes place

BM. Borrower’s Rights After Foreclosure Sale
27. Remedies for Defective Sales:

i. Statutory Right to Redeem:

a) Concept = 50% of states have statutes giving borrower the statutory right to buy back title to property sold to a purchaser at a judicial foreclosure sale for the sale price + costs, within a specified period after sale

b) Standard = right only arises when borrower’s equity is extinguished at foreclosure sale

ii. Judicial Order to Set Aside Sale:

a) Rules:

1) Usually only available when there is (a) grossly inadequate price or (b) major procedural error (failure to give borrower proper notice of foreclosure)

2) Mere inadequacy of the foreclosure sales price will not invalidate a sale, absent (a) fraud, (b) unfairness, (c) chilled bidding, or (d) other irregularity

b) Standards for Price Inadequacy:

1) Restatement Standard = price must be so gross as to shock the conscience (20% or less of fair market value), because it warrants an inference of fraud or imposition

2) Sliding Scale = if there are other irregularities in the sale process, price need not be so inadequate

c) Unfairness in Foreclosure Sale Process:

1) Lo v. Jensen = Ds colluded to hold down sales price at $5,412 on a property estimated at $150,000; because (a) conspiratorial conduct was unfair and (b) price was grossly inadequate, court invalidated the sale

iii. Sue Lender for Damages:

a) Concept = borrower can obtain damages from lender for failing to sell property for the property’s proper value

b) Calculation of Damages: (Murphy v. Fin. Dev. Corp.)

1) If lender (1) exercised bad faith & (2) lacked due diligence ( difference between the fair market value of the subject property on the date of foreclosure and the price obtained at foreclosure sale

2) If lender (1) exercised good faith & (2) lacked due diligence ( difference between a fair price for the property (less than market value) and the price obtained at foreclosure sale

BN. Lender’s Rights After Foreclosure Sale
28. Deficiency Judgment = lender sues borrower because foreclosure sale proceeds didn’t satisfy the complete mortgage debt 
i. Ability to obtain deficiency judgments are very limited – especially in residential situations & non-judicial foreclosures

The Recording System
A. Purpose of Recording Statutes
29. Provides Public Record of Land Titles:

i. Anyone can ascertain (a) who owns land and/or (b) identify any claims against land in the county by searching records

30. Preserves Important Documents in Secure Place:
i. Benefits = in most states, recorded copies of documents can be admitted directly into evidence in judicial proceedings, without producing or accounting for the original

ii. Types of Important Documents = (1) any kind of deed; (2) mortgage; (3) lease; (4) option; (5) wills & affidavits of heirship; (6) lis pendens; (7) any instrument creating/affecting an interest in land

31. Recordation Gives Record Notice to Everyone:

i. General Rule = recordation isn’t essential to the validity of a deed, as between the grantor & grantee

ii. General Rule = however, in order to be enforceable against a 3rd party (subsequent purchaser), proper recordation is required

iii. General Rule = a recorded interest in property prevents anyone from becoming a subsequent BFP
a) Messersmith v. Smith = instruments must be properly recorded in order to provide notice to subsequent purchasers
32. Recordation Protects BFP & Mortgagees Against Prior Unrecorded Deeds:
i. Traditional Rule = once grantor conveys his interest to grantee, grantor no longer has an interest to convey (Nemo Dat)

ii. Modern Rule = a BFP is protected against prior unrecorded interests in land held by a 3rd party

B. Title Search
1. Indexing:

i. Concept = allow prospective Buyers to search out & find all interests held in a particular parcel of land in an organized system
ii. Types of Indices:

a) Grantor-Grantee Index = most common index; indexes organized separately for grantor/grantee in alphabetical & chronological order under grantor’s/grantee’s surname 
b) Tract Index = less common, simpler and more efficient; indexes documents by using a Parcel ID Number (PIN) that is assigned to a particular tract
1) Title insurance companies use this

2) Every document affecting the relevant tract of land is filed under its own PIN, so title searcher simply looks up the documents in that tract’s file to examine the state of title
iii. Improper Indexing & Notice = split of authority
a) General Rule = an index isn’t an essential part of the record; Buyer is charged with record notice even if there’s no official index which will direct him to the appropriate record

b) CA Rule = rejects general rule, because a title search that couldn’t disclose something like a lis pendens in the index is not sufficient to give Buyer constructive notice

2. Searching Title Records:

i. Concept = must search both the grantor AND grantee indexes; this search produces a “chain of title” going back to a source of title deemed satisfactory
ii. How Far Back to Search = generally varies with (1) jurisdiction & (2) identity of client

a) General Rule = title searcher must go far enough back to find a “satisfactory root of title”

1) Some Jurisdictions = practice is to go back to a sovereign

2) Some Other Jurisdictions = practice is to go back 60 years

3) Other Jurisdictions = practice is to go back perhaps less than 60 years

iii. 2-Step Title Search Process:

a) First = search backward in time to find an acceptable root of title, using grantee index
b) Second = search forward in time from the root of title source, using grantor index
C. Analyzing Recording Statutes
1. Step 1 = apply the “first in time, first in right” rule; who takes?

2. Step 2 = see if there is any “exception” to that rule via the recording statutes (subsequent BFPs/lenders; “shelter rule”)
D. Types of Recording Statutes

33. Race Statute:
i. Concept = as between successive purchasers (for value) of the same parcel of land the person who records first wins
a) Policy = the law favors this kind of simple & certain rule; protects integrity of the recording system; notice depends on extrinsic evidence, which may be unreliable, so best to do away with that requirement
b) Jurisdictions = only used in Louisiana & North Carolina

ii. Example:

a) O conveys Blackacre to A (for valuable consideration)
1) A doesn’t record

2) O subsequently conveys Blackacre to B (for valuable consideration)

3) B actually knows of the O-A deed

4) B records the O-B deed

5) A records the O-A deed

6) In a Race jurisdiction, B prevails over A
34. Notice Statute:

i. Concept = the (1) subsequent BFP (2) who purchases for value & (3) without notice of a prior unrecorded interest prevails, regardless of whether he records or not
a) Jurisdictions = used by 50% of jurisdictions

ii. Example:

a) O conveys Blackacre to A (for valuable consideration)

1) O subsequently conveys Blackacre to B (for valuable consideration)

2) B has no knowledge of A’s deed

3) B doesn’t record the O-B deed

4) A records the O-A deed

5) In a Notice jurisdiction, B prevails over A
35. Race-Notice Statute:

i. Concept = the (1) subsequent BFP (2) who purchases for value, (3) is without notice of a prior unrecorded interest, & (4) records first will prevail
a) Policy = obviates questions about time of delivery & incentivizes prior purchaser to record promptly, making public records whole
b) Jurisdictions = used by 50% of jurisdictions

ii. Example:

a) O conveys Blackacre to A (for valuable consideration)
1) A doesn’t record

2) O subsequently conveys Blackacre to B

3) B has no knowledge of the O-A deed

4) A records

5) B records

6) In a Race-Notice jurisdiction, A prevails over B because, even though B is a BFP, A recorded first
E. Persons Protected by Recording System

36. Subsequent Bona Fide Purchasers (BFPs):
i. Must be a Purchaser:

a) “Purchaser” = anyone who acquires an interest in real property (easement, lease, lien, mineral interest, mortgage, restrictive covenant, possessory/non-possessory interest, etc.)

b) Donees, Heirs, & Devisees = donees, heirs, and devisees are not protected because they don’t give value for their interests

ii. Must Take Without Notice of the Prior Instrument:

a) “Notice” = purchaser has no (1) actual, (2) record, (3) inquiry, or (4) imputed notice of prior instrument at the time of his conveyance
b) Actual Notice = subsequent purchaser actually and literally learns of a prior conveyance of the same land

c) Record Notice = if the prior interest holder’s deed was properly recorded, subsequent purchaser is on record notice of the prior interest holder’s deed, whether or not he performs a title search

d) Inquiry Notice = if the subsequent purchaser is bound to make a reasonable inquiry, he will be held to have knowledge of any facts that such inquiry would have revealed (even though he made no such inquiry)
1) General Rule = purchasers of land have a duty to inspect premises before closing; if at or before closing a prior interest holder is in possession of the land, the subsequent purchaser is on inquiry notice

2) CA Rule = prospective purchasers have a duty to investigate any unrecorded rights of tenants in possession on property only if such possession is open, notorious, exclusive, and not consistent with record title

e) Imputed Notice = based on relationships with others who have knowledge of the prior interest
1) Example = general partners are assumed to know what one of their partners knows; knowledge is imputed

iii. Must Pay Valuable Consideration:

a) “Valuable Consideration” = must be of substantial pecuniary value to show that subsequent grantee is not a donee but a purchaser

1) Must be more than nominal value
2) Need not be adequate or market value, but cannot be “grossly inadequate” to the market value of land
3) Lewis v. Superior Court = a person who records an interest in property after a BFP takes legal title to it is inferior to the BFP, even if that BFP has not paid the full price for the property (down payment sufficient)
37. Subsequent Mortgagees (Creditors):

i. Concept = many recording statutes protect “creditors” against unrecorded deeds & mortgages; but there’s a split of authority as to which kinds of creditor are protected

a) Some Jurisdictions = only creditors who’ve established a lien on the property (such as by attachment or judgment); thus, merely lending money to the record owner doesn’t give mortgagee priority over unrecorded instruments

b) Other Jurisdictions = creditor isn’t protected until it (1) prosecutes a lawsuit to judgment & (2) forecloses a lien or holds an execution sale
38. The Shelter Rule – Transferees from BFPs:

i. Rule = a person who takes from a BFP will prevail against any interest that the transferor-BFP would have prevailed against, even if the transferee had notice of the prior unrecorded interest
a) Policy = if the rule were otherwise, a BFP might not be able to convey an interest in the land; protects the reasonable expectations of BFPs by assuring them that they can convey to another whatever title they have

ii. Exception = this rule will not help someone who previously held title to the property and had notice of the unrecorded interest (e.g., the original double-dealing owner of property)

F. Ineffective Recordation

39. Chain of Title Problems:

i. Prior Instrument Recorded Too Early:

a) Majority Rule = a deed recorded by grantor before he obtained title is outside the chain of title and therefore is not legally recorded (gives no constructive notice)

1) Policy = alternative rule would place an unreasonable burden on title searchers to have to search the index under each grantor’s name prior to the date the grantor acquired title

b) Example:

1) On June 1, O owns Blackacre

i) On June 1, A conveys Blackacre by General Warranty Deed to B
ii) B records

iii) On July 2, O conveys Blackacre to A

iv) A records

v) On August 3, A conveys Blackacre to C, a BFP with no notice of the A-B deed

vi) Between C & B, C prevails because the A-B deed was recorded prior to the time title came to A & is not in the chain of title, and therefore does not give C constructive notice of B’s claim to Blackacre
vii) Minority: under tract index, C would have constructive notice because PIN would reveal A-B deed
ii. Prior Instrument Recorded Too Late:

a) Majority Rule = a deed recorded after the grantor is shown by the record to have parted with title through another (subsequent) instrument is outside the chain of title therefore is not legally recorded (gives no constructive notice)

b) Example:

1) O owns Blackacre

i) O conveys to A on May 1

ii) O conveys to B, a donee, on May 15

iii) B records on June 1

iv) A records on June 15

v) B conveys to C on July 1

vi) C has no actual notice of the O-A deed

vii) B v. A: between A & B, A wins because B isn’t a BFP protected by Recording Acts
viii) A v. C: in Notice Jurisdiction, C would win because the O-A deed was recorded late and wouldn’t show up in C’s chain of title; in some Race-Notice Jurisdictions, A’s recordation might be treated as giving constructive notice to any purchaser subsequent to such recordation
iii. “Wild” Deeds:

a) Board of Ed. of Minneapolis v. Hughes Rule = if a recorded deed has a missing link (a missing deed from a grantor unconnected to chain of title), it is a “wild deed” & it is incapable of giving record notice of its contents to anyone
b) Example:

1) O owns Blackacre

i) O sells Blackacre to A, who doesn’t record the O-A deed

ii) A sells Blackacre to B, who records the A-B deed

1. This is the “wild deed” ( although the A-B deed is recorded, it’s not connected to chain of title because it’s missing a grantor (the O-A link is missing from the public records)
iii) O sells Blackacre to C, a BFP who promptly records

iv) Who prevails? C or B?
v) C prevails, so long as C is a BFP
1. C will not be on notice of B’s existence because the A-B deed is a “wild deed” and wouldn’t be uncovered by C’s title search; for purposes of recording system, it’s as if it was never recorded
2. C wins in Notice Jurisdiction because C was a BFP at the time he took
3. C wins in a Race-Notice Jurisdiction because C was a BFP who won the race to record, since B’s earlier recordation was ineffective & a nullity
iv. Deeds from a Common Grantor – Restrictive Covenants:

a) Split of Authority:

1) Majority Rule = an easement or restrictive covenant on parcels in a subdivision that appears in a prior deed from the common grantor is outside the chain of title & therefore not enforceable as a servitude unless:

i) The burden is properly recorded

ii) Grantee has actual or constructive notice of restriction/easement

2) Minority Rule/Guillette v. Daly Dry Wall, Inc. = if a common grantor has placed in writing restrictions on other subdivisions, grantee is bound by the restrictions in deeds to its neighbors, even if grantee lacks actual notice

i) Grantee is charged with reading all deeds by common grantor, not just to his particular tract

ii) Thus, B has constructive notice and is bound by the restriction
b) Example:

1) O develops a residential subdivision

i) O sells Lot 1 to A

1. The O-A deed provides that Lot 1 is restricted to residential use, and O promises “on behalf of herself, her heirs, and assigns” that the remaining lots will be used only for residential purposes

ii) A records the deed

iii) O sells Lot 2 to B

1. The O-B deed contains no restrictions

iv) B wishes to erect a gas station on Lot 2

v) Is B bound by the restrictions in the O-A deed of which he had no actual notice?

vi) Majority = deeds to other lots given by a common grantor are not in B’s chain of title and therefore not enforceable
vii) Minority = B is charged with reading all deeds by a common grantor, not just the deeds to his particular tract; thus, B has constructive notice and is bound by the restriction
40. Improper Description of Property:

i. Rule = the recorded interest must properly describe the property; failure to give a proper description may render the recorded interest ineffective (doesn’t need to be a legal description, just enough so court knows which property it is)
a) Luthi v. Evans = description in a recorded instrument must be sufficient to direct the title searcher to the property; “Mother Hubbard” clauses are insufficient to be effective against subsequent purchasers, unless they have actual notice of the prior transfer
41. Unacknowledged Instrument:

i. Split of Authority:

a) Majority Rule = if an instrument is patently defective, the deed will not provide constructive notice to subsequent purchasers; if the deed is not patently defective, it will impart constructive notice

b) Minority/Messersmith v. Smith Rule = an unacknowledged deed is ineffective & does not qualify for recordation, and therefore does not impart constructive notice to subsequent purchasers

G. Marketable Title Acts

1. States with Marketable Title Acts:
i. Rule = under a Marketable Title Act, all claimants of an interest in land must file a notice of claim every 30-40 years after the recording of their instruments of acquisition
ii. Purpose = limits title searches to a reasonable period – typically the preceding 30 or 40 years

iii. Concept = when one person has record title to land for a designated period of time, inconsistent claims or interests are extinguished

a) Some Variations = takes the form of a statute of limitations, barring claims not recorded within the designated period

b) Other Variations = declare that the record owner who has a clear title going back for the designated period has Marketable Title that is free & clear of adverse claims

2. States Without Marketable Title Acts:

i. Some Jurisdictions = claimants of an interest in land must periodically re-record certain types of interests in order to preserve them

a) Interests = (1) possibility of reverter; (2) right of entry; (3) easements; (4) covenants; (5) mineral interests

b) Period of Re-recordation = usually every 30 years

c) Consequence of Failure to Re-record = interests expire
BO. Title Insurance

1. Purpose of Title Insurance:
i. Origin = developed because of the inadequacies & inefficiencies of the public records in protecting private land titles

ii. Title Insurance Guarantees = title insurance guarantees that the insurance company has searched public records & insures against any defects in those public records, unless specifically exempted from policy coverage

2. Purchasing Title Insurance:

i. Purchaser acquires a policy and pays a premium at the time the policy is issued

ii. Premium is based on the amount of insurance coverage purchased

a) Typical Homeowner’s Policy = amount is equal to purchase price of the property

b) Typical Lender’s Policy = amount equal to the loan issued

3. Duration of Title Insurance:

i. No Fixed Term = title insurance continues for as long as the insured maintains an interest in the property

ii. Insurance Doesn’t Run with the Land = title insurance creates liability to the insured only and doesn’t run to subsequent purchasers (subsequent purchaser must take out a new policy)

4. Title Insurance Contracts:

i. American Land Title Association (ALTA) Uniform Policy Forms:

a) Owner’s Policy = insures homeowner, covering 4 types of risk:

1) Risk that title is held by someone other than insured party
2) Risk of defect, lien, or encumbrance on insured’s title

3) Risk that title is unmarketable

i) Lick Mill Creek Apartments v. Chicago Title Ins. Co.:

1. Marketable title protections are different in the context of title insurance

2. The possibility of threats of litigation or encumbrances aren’t covered by title insurance
3. Title Insurance companies aren’t required to insure against loss arising from physical damage to property; reduced value or valueless property doesn’t render title unmarketable (e.g., hazmats)
4) Risk that insured owner has no right of access to the land

b) Lender’s Policy = insures mortgage lender; substantially similar to owner’s policy, but varies principally in that it ensures that the mortgage lien is valid, enforceable, and a first and prior lien against all other liens

1) Almost all institutional lenders require title insurance at borrower’s expense
5. Standard Exclusions in Owner’s Policy:

i. Losses arising from government regulations affecting use, occupancy, or enjoyment of land (e.g., zoning ordinances, subdivision regulations, building codes)

a) Exception = this will be covered if a notice of enforcement or violation is recorded in public records

ii. Claims of persons in possession not shown by public records, including unrecorded easements and implied easements

iii. Prescriptive easements
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Licenses

A. Licenses

1. Concept = a freely revocable privilege to enter onto another’s land for some narrow purpose (otherwise would be trespass)
i. Examples:

a) The plumber at your home fixing a drain has a license to do so

b) The guest invited to dinner at your house has a license

c) The purchaser of a movie ticket has a license to see the movie
2. Characteristics:
i. No Statute of Frauds Requirement = there is no need for a writing to create an enforceable license; written permissions and oral agreements alike are sufficient to create licenses
ii. Freely Revocable = licenses are freely revocable at the will & whim of the licensor, or according to license’s terms
a) Exceptions:
1) License + Interest (like a profit) = when a licensor grants someone (a) a license coupled with (b) an interest in chattel on the licensor’s property, the license is irrevocable (overlaps with easements)
i) Example:

1. O grants A the right to enter O’s land and take timber

2. A has an interest (a profit) & an irrevocable license to enter O’s land and remove the timber
2) Estoppel = estoppel will apply to bar revocation where the licensee has invested substantial (1) money, (2) labor, or (3) both (materially changed position) in reasonable reliance on the license’s continuation

i) See “easement by estoppel,” infra.

3. Licenses vs. Easements:
i. Easement = a grant of a property interest that is generally irrevocable
ii. License = a mere privilege to enter property that is generally revocable
4. Billboards – Lease, License, or Easement?
i. Consensus = the right to erect a billboard on land is more akin to a lease or easement, since it is not a precipitously revocable right

a) Most likely an easement (in gross), since a lease is an exclusive right to property (and not likely the case with billboards on land)

ii. Relevant Factors:

a) Lease involves right to exclusive possession

b) License is typically revocable

c) Easement/license is limited to specific use

d) Easement/license can be perpetual in duration
Easements
A. How to Analyze Easements

1. Step 1 = what kind of non-possessory interest was created?
i. Was an easement created? Or was it a license? Or was it a conveyance of a possessory interest? Etc.

2. Step 2 = if an easement was created, what type of easement was created?
3. Step 3 = were all the requirements to create that particular easement satisfied?
4. Step 4 = did the use of the easement exceed its scope?
5. Step 5 = was the easement terminated?
B. Types of Easements

42. Affirmative Easement = gives the holder the right to use someone else’s land
i. Examples:

a) Right to cut across neighbor’s land

b) Right to water one’s cattle at a neighboring pond

c) Local power company’s right to lay a power line on another’s parcel

43. Negative Easement = gives the holder the right to restrict something (that would otherwise be permissible) on another’s land
i. Concept:

a) Historically disfavored, which is why there is only a limited number of recognized categories of negative easements

b) Negative easements are usually treated as equitable servitudes

ii. Limited Number of Recognized Categories:

a) Light:
1) Holder of negative easement (dominant tenement) can compel the servient landowner to refrain from placing any sort of edifice or structure that would impede the dominant tenement’s access to sunlight

b) Air:
1) Holder of negative easement (dominant tenement) can compel the servient landowner to refrain from placing any sort of edifice or structure on his land that would impede the dominant tenement’s access to free flow of air
c) Support:
1) Holder of negative easement (dominant tenement) can compel the servient landowner to refrain from excavating on his land in such a way as might compromise the dominant tenement’s subjacent support
d) Streamwater from an Artificial Flow:
1) Holder of negative easement (dominant tenement) can compel the servient landowner to refrain from doing anything on his land that would interrupt or impede the dominant tenement’s access to that artificial flow
e) Scenic View (minority, including CA):
1) Holder of negative easement (dominant tenement) can compel the servient landowner to refrain from building atop or adorning his structure in such a way as would impede the dominant tenement’s access to a scenic view

f) Conservation (most noteworthy, new negative easement):

1) Servient landowner can give a public body/private charitable organization a conservation easement, preventing the servient landowner from building on the land except as specified in the grant

C. Easement Appurtenant vs. Easement in Gross

1. Easement Appurtenant = an easement is “appurtenant” when it benefits the easement-holder in his physical use or enjoyment of his own land
i. TWO Parcels Required:
a) Benefitted Parcel = parcel which derives an advantage/gain because of the easement (dominant tenement)

b) Burdened Parcel = parcel which suffers the imposition of the easement (servient tenement)

ii. Transferability of Easement Appurtenant:

a) Benefitted Parcel = the benefit to the dominant tenement automatically runs to grantees (regardless of whether it was mentioned in the transfer)
b) Burdened Parcel = the burden to the servient tenement automatically runs to grantees, if they have notice of the easement (e.g., actual notice, record notice, inquiry)
iii. Example:
a) A grants B a right-of-way across A’s land so that B can more readily reach his land

1) B has an easement appurtenant to B’s dominant tenement
2. Easement in Gross = an easement is “in gross” when it confers upon its holder only a personal or commercial gain, not linked to the easement-holder’s use & enjoyment of his own land
i. ONE Parcel Required:

a) Burdened Parcel = only servient tenement is involved; no accompanying dominant tenement because the easement-holder is only deriving a personal or commercial gain, not a gain to his use & enjoyment of his own land
ii. Transferability of Easement in Gross:

a) Majority = easements in gross are assignable or transferable if the parties so intended

b) Rst. 3rd of Property = easements in gross are transferable or assignable regardless of their commercial character

c) Rst. 1st of Property = easements in gross are not transferable or assignable, unless it’s for commercial purposes (used primarily for economic benefit)
iii. Examples:

a) O (owner of Blackacre) grants A the right to put up an advertising sign on Blackacre

1) A has an easement in gross on O’s servient tenement
b) The power company’s right to place power lines on another’s land

3. Ambiguities = if it’s unclear which type of easement parties intended, law construes in favor of an easement appurtenant

D. Creation of Easements

44. Express Easements = if grant is for 1+ years, must satisfy Statute of Frauds (in a writing, signed by grantor)
i. Express Grant:
a) Presumption = easement is presumed to be of perpetual duration, unless grant specifically limits the interest

ii. Express Reservation:

a) Concept = provision in a deed creating a new easement (didn’t exist before)

b) Split of Authority:

1) Common-Law Rule (Majority) = an easement can be reserved only for the grantor; any attempt by grantor to reserve an easement for a 3rd party is a nullity
i) Circumventing the Common-Law Rule:

1. Seller could insist that Buyer convey an easement to the 3rd party

2. Seller could sell the property to the 3rd party & insist the 3rd party reserve an easement & sell to Buyer

3. Seller could convey an easement to 3rd party & then sell to Buyer with express notice of encumbrance

2) Willard v. First Church of Christ, Scientist Rule (Minority) = in deeding property to one person, a grantor may effectively reserve an easement and vest that interest in a 3rd party

i) Primary Objective = construe the conveyance according to the intent of the grantor, not rigid feudal standards that would give purchaser a windfall (by purchasing for less) and frustrate intent of grantor
iii. Express Exception:

a) Concept = provision in a deed that excludes from the grant some pre-existing easement on the land

1) Essentially, grantor tells grantee: “You get Blackacre, subject to this existing easement in favor of Whiteacre”

45. Quasi-Easement:
i. Concept:

a) An implied easement created by operation of law because of prior use
b) No Statute of Frauds requirement

ii. Van Sandt v. Royster Rule:

a) A Quasi-Easement may be implied if:

1) Prior to the time that the tract is divided

2) A use exists on the quasi-servient tenement

3) That is reasonably necessary for the use & enjoyment of the quasi-dominant tenement

4) And a court determines that the parties intended to continue such use after the tract was divided

iii. Requirements:

a) Unity of Ownership = must have been an initial unity of ownership of the tract, followed by severance of title

b) Prior Existing Use = the use of the servient tenement by the dominant tenement must have existed at the time of severance of title

c) Apparent & Continuous = the use of the servient tenement must have been apparent (grantee would be on notice by performing reasonable inspection) and continuous (not necessarily permanent)

1) Van Sandt v. Royster = “apparent” & “visible” aren’t synonymous; non-visible use (like sewer piping) may still be apparent if surface conditions, or the like, would put a reasonable person on notice
d) Reasonable Necessity = must have been reasonably necessary to continue the prior use after severance of title

1) Whether a use is “reasonably necessary” depends on a number of factors, including (a) cost & difficulty of an alternative and (b) whether the price paid reflects the expected continued use

iv. Presumption = when one conveys property, he includes (or intends to include) in the conveyance whatever is reasonably necessary for the grantee’s beneficial use & enjoyment of that property

a) Policy = protects the reasonable (and probable) expectations of both grantor & grantee, that the existing use will continue

v. Implied Grant vs. Implied Reservation:
a) Implied Grant = an easement implied in favor of the grantee

1) Grantor conveyed dominant tenement to grantee

2) Implied from the circumstances that grantor intended to grant easement to the dominant estate

3) Courts more willing to find implied grant because it means that grantee is getting more than what the grant says 

b) Implied Reservation = an easement implied in favor of the grantor

1) Grantor retains the dominant tenement and conveys servient tenement to grantee

2) Implied from the circumstances that grantor intended to reserve the right to use the easement

3) Courts more reluctant to find implied reservation because it means grantee gets less than what the grant says (require a finding of greater necessity than in implied grants)
46. Easement by Estoppel:

i. Kienzle v. Myers Rule:

a) Easement by estoppel will apply to bar revocation of a license where the licensee has invested substantial (1) money, (2) labor, or (3) both (materially changed position) in reasonable reliance on the license’s continuation

ii. Requirements:

a) License = there must be permission by landowner for another to use the land

b) Licensee’s Good-Faith Reliance = licensee must have relied on that permission in good-faith (usually shown by making improvements to the land, etc.)

c) Licensor Reasonably Knows of Reliance = the landowner-licensor must know or reasonably should’ve known that licensee relied on the continuation of the license

iii. Duration of Easement by Estoppel:

a) Period of irrevocability will usually amount to a time deemed reasonably necessary for licensee to realize his investment or recover expenditures, at which point irrevocability will end
iv. Split of Authority:

a) Majority = a license that cannot be revoked due to estoppel is an irrevocable license
b) Rst. 3rd of Property = a license that cannot be revoked due to estoppel is an easement by estoppel
c) Minority = a license may be revoked at will – there is no irrevocable license or easement by estoppel

47. Easement by Necessity:

i. Concept:

a) An implied easement created by operation of law

b) No Statute of Frauds requirement

ii. Othen v. Rosier Rule:
a) Before an easement implied by necessity can be held to be created, it must be shown that:

1) There was a unity of ownership of the alleged dominant & servient tenements

2) The use is a necessity and not a mere convenience

3) The necessity existed at the time of severance of the two estates

iii. Requirements:

a) Unity of Ownership = there was a unity of ownership of the dominant & servient estates

b) Severance = there was a severance of title (divided into two different estates)

c) Necessity = the use is a necessity and not a mere convenience; degree of necessity differs by jurisdiction

1) Majority = most courts will grant easement by necessity where there is strict necessity to continue prior use

2) Minority = some courts have granted easement by necessity where there is reasonable necessity (access to the land exists, but it is claimed to be inadequate, difficult, or costly)

3) Minority-Minority = a surface way of necessity will not be implied if the tract is accessible by navigable water

d) Prior Existing Use = the necessity must have existed at the time of the severance (didn’t arise after severance)

iv. Rationale:

a) Public Policy = the land disfavors stagnant uses of property (Locke Labor Theory); public policy favors the productive use of property, and if a landowner cannot access that property, he’s prevented from that use

b) Parties’ Intent = if parties expressly provided that no necessity exists, the court must decide the validity of that stipulation

v. Example:

a) O owns Lots 1 & 2

1) O conveys Lot 2 to A

2) Only way for A to access Lot 2 is via an easement over Lot 1

3) A court will likely imply an easement by necessity in A’s favor, as he could not access Lot 2 otherwise
vi. Right of Private Condemnation:

a) Concept:

1) Private Condemnation is a judicial proceeding

2) In some states (mostly western), statutes give an owner of landlocked land the right to condemn an easement across neighboring land upon showing the requisite necessity

3) Prior unity of ownership is not required

4) Doesn’t matter how landlocking occurred

b) General Rule:

1) The owner of landlocked land who condemns an easement across neighboring land must pay damages to the neighboring landowner
c) Justification for Compensation:

1) In an easement by necessity, we assume that the grantor impliedly granted the easement to the grantee

2) In private condemnation, grantor is forced to give up land, and must be compensated
48. Easement by Prescription:

i. Concept:

a) Created by operation of law

b) No Statute of Frauds requirement

ii. Modern Approach (Majority) = adverse possession theory; exclusivity not required
a) Requirements:

1) Adverse & Hostile = use must be by a claim of right, without the owner’s consent (if consent = license)
i) Objective Standard (Majority) = is the use being used in a way that a reasonable easement-holder would?

ii) Good-Faith Standard = did user have a good-faith belief that they had a right to the use?
iii) Bad-Faith Standard = did the user know that they weren’t allowed to the use, but did it anyway?
2) Open & Notorious = user must not conceal his use; must use in a way that a reasonable easement-holder would in order to put landowner on notice
i) Underground & other non-visible uses, such as piping & electric lines are sufficient if they could be discovered upon reasonable inspection (e.g., by seeing surface connections)
3) Continuous & Uninterrupted Use (for statutory period) = not necessarily constant use; a continuous claim of right with periodic acts that put the owner on notice of the claimed easement is sufficient
i) In most states, the statutory period is the same as that required for adverse possession

ii) Tacking is permitted

b) Preventing Prescriptive Easements:

1) Rst. 3rd of Property = landowner must effectively interrupt or stop the claimant’s adverse use (e.g., erecting a damn-good fence that prevents the claimant from using the land)

2) Some States (CA) = per statute, landowner may interrupt use by simply giving the adverse claimant written notice of landowner’s intent to dispute any claim arising from such use

3) Some Other States = landowner may obtain a declaratory judgment

iii. Old Common-Law Approach (Minority) = “lost grant” theory
a) Presumption = if the use was shown to have existed for 20 years, courts implied that landowner granted an easement to the user and that the grant had been “lost”

b) Requirements:

1) No Permission = claimant must show that the use was not permissive

i) Permission = under this theory, a claimant cannot be using the proposed easement with owner’s permission, otherwise the use isn’t adverse
2) Owner Acquiesced = claimant must show that the owner acquiesced in claimant’s use (i.e., didn’t object)

i) Acquiescence = under this theory, owner is presumed to consent or acquiesce in the use of his land; after all, owner is thought to have “granted” the easement

c) Preventing Prescriptive Easements:

1) If landowner shows that he objected to claimant’s use, there’s evidence that he didn’t acquiesce

2) Objection here is akin to ouster in adverse possession

iv. Public Land Prescriptive Easements:

a) Traditional Rule = easements in public lands generally cannot arise by prescription

b) Modern Rule = many courts recognize a public prescriptive easement on the basis of (1) long, continuous use by the general public (2) under a claim of right (best example is beach access)
v. When Prescriptive Easements Cannot be Acquired:

a) Negative Easements = cannot arise by prescription

b) Easement by Necessity = cannot give rise to easement by prescription; after all, the easement ends when the necessity ends (from that point forward, it is adverse)
B. Scope of Easements

1. Easements:

i. Express Easements = the grant or reservation determines the scope of the easement

ii. Implied Easements = the creating court will determine the scope of the easement

iii. Prescriptive Easements = the creating court will limit the scope of the easement to the same general pattern of use as during the statutory period

a) Example = if a prescriptive easement was acquired by pedestrian traffic, it won’t be considered usable by cars
2. General Rules of Construction:
i. Ambiguities are resolved in favor of the grantee

ii. Subsequent conduct of parties respecting the arrangement is relevant (acquiescence?)

iii. Parties are assumed to have intended a scope that would reasonably serve the purposes of the grant and foresee reasonable changes in the use of the dominant tenement

iv. The Rule of Reasonableness will be applied only to the extent that the governing language is general (not specific)
a) The reasonable intent of the parties controls

b) What would the parties reasonably have provided had they contemplated the situation now before the court?

c) What result would reasonably serve the purposes of the arrangement

3. Changes in Use of Easements:

i. Unilateral Easement Expansion:
a) Traditional Rule (Majority) = an easement may not be used to benefit a non-dominant estate (e.g., extending the easement to other parcels); any such use is a misuse (“surcharge”) and subject to an injunction

b) Brown v. Voss Exception = balancing of harms test; if the extension of the easement to a non-dominant estate wouldn’t overburden the servient tenement to a greater extent than originally contemplated by the parties, then the court has the equitable power to refuse to issue an injunction
ii. Easement Expansion in Subdivisions:

a) Problem = when an easement is created for the benefit of a landowner, and the landowner subsequently subdivides his parcel, there’s a question of whether each subdivision is entitled to benefit from the original easement

b) Resolution = depends on whether the extension of the benefit of the easement to each subdivided parcel will burden the servient landowner to a greater extent than contemplated by the original parties

1) “Overburden” = substantially interfere with servient landowner’s use & enjoyment of his land in a way that a sole beneficiary’s use wouldn’t

c) Adjudication = absent any other evidence of parties’ intent, a court will not imply an intent to grant an extension if such an extension would unreasonably overburden the servient estate

1) Weighing the circumstances, a court may grant an extension where the tract is subdivided into 4 parcels; but 50 parcels would be unreasonable

2) Case-by-case determination

iii. Relocating Easement on Servient Parcel:

a) Majority Rule = the location of an easement, once fixed by the parties, cannot unilaterally be changed by the servient landowner without permission of the dominant landowner

b) Rst. 3rd of Property Rule = servient landowner is entitled to make reasonable changes in the location or dimensions of an easement (at their own expense) in order to permit normal use or development of the servient estate, only if:

1) The change isn’t expressly denied by the terms of the easement

2) The change doesn’t significantly lessen the utility of the easement

3) The change doesn’t increase the burden on the easement-holder in his use & enjoyment

4) The change doesn’t frustrate the purpose for which the easement was created
4. Servient Landowner’s Remedies for Surcharged Easement:

i. Injunction

ii. Damages (if land was harmed)

iii. A surcharged easement does not terminate the easement or give the servient landowner the power of termination
C. Termination of Easements
49. Automatic Expiration by Stated Conditions:
i. Concept = easements, like any other property interest, may be created to last (1) in perpetuity (the presumption) or (2) for a limited period of time

ii. Rule = if the parties to the original creation of the easement set forth specific conditions upon the happening of which the easement will terminate, those conditions will control, and the easement will automatically expire when condition occurs
iii. The Following Conditions are Valid:

a) An easement granted “so long as repairs are maintained”

b) An easement granted “so long as X is the holder of the dominant tenement”

c) An easement granted “until the dominant tenement is used for commercial purposes”

50. Merger (Unity of Ownership):

i. Concept:

a) By definition, an easement is the right to use the land of another for a special purpose

b) On that basis, the easement-holder and the servient landowner must be different persons
c) If ownership of the two come together in one person, the easement is extinguished

ii. Rule = an easement is terminated when title to the easement and title to the servient tenement become vested in the same person

iii. Requirements:

a) Complete Unity = the duration of the servient tenement must be equal to or longer than the duration of the dominant tenement (and therefore the easement) with which it is combined

1) Examples:

i) A owns servient tenement in fee simple; B owns dominant tenement in fee simple
1. B’s dominant tenement has, appurtenant to it, an access easement across A’s servient tenement

2. A conveys a 10-year Term of Years tenancy to B

3. The easement is not extinguished because the duration of the conveyed interest in the servient tenement is shorter than the duration of the dominant estate
ii) A owns servient tenement in fee simple; B holds a 10-year Term of Years tenancy in the dominant estate
1. B’s fixed-term tenancy estate has, appurtenant to it, an access easement across A’s servient tenement
2. A conveys to B the servient estate in fee simple (or B conveys to A the 10-year term, it doesn’t matter)

3. The easement is extinguished by merger because the duration of the servient tenement is longer than the duration of the dominant estate (and therefore the easement) with which it is combined
b) No Revival = after complete unity is achieved and the easement is extinguished, even if there is a later severance of title, the easement will not be automatically revived; however, the easement may be created anew

51. Release:

i. Rule = an easement may be terminated by (1) a written release (2) given by the easement-holder to the owner of the servient tenement

ii. Requirements:

a) Concurrence of Owners = a release requires the concurrence of both owners; it is effectively a conveyance to the owner of the servient tenement
b) Statute of Frauds = a release must be executed to satisfy the Statute of Frauds (in a writing, signed by easement-holder)
iii. Release of Easements Appurtenant & In Gross:

a) Easement Appurtenant:

1) The basic characteristic of an easement appurtenant is that it becomes, for the purpose of succession, an incident of possession of the dominant tenement

2) This characteristic requires that the easement not be conveyed independently of a conveyance of the dominant tenement

3) However, an easement appurtenant may be conveyed to the owner of the servient tenement without a conveyance to the same grantee of the dominant tenement

b) Easement in Gross:

1) The basic characteristic of an easement in gross is that, unless it is for a commercial purpose, it is personal to the easement-holder and inalienable

2) However, an easement in gross can be released by “conveyance” to the owner of the servient tenement

52. Abandonment:
i. Rule = an easement may be extinguished without conveyance where the easement holder demonstrated (1) by physical action (2) an intention to permanently abandon the easement

ii. Requirements:

a) Physical Act = abandonment occurs only when the easement-holder physically manifests an intention to permanently abandon the easement; the physical act brings about termination by operation of law
1) Preseault v. U.S. = an easement is terminated if it is used in a way that is inconsistent with the easement’s original use (removing train railing) and that was not reasonably foreseeable at the time the easement was established
b) Mere Words Insufficient = oral expressions from the easement-holder that he doesn’t intend to use the easement again, by themselves, are insufficient to constitute abandonment of the easement

1) EXCEPTION = oral expressions may be sufficient if accompanied by a long period of non-use (basis for estoppel if servient landowner materially changed position in reliance)

c) Mere Nonuse Insufficient = mere nonuse of the easement for a long period is insufficient evidence of intent to abandon

1) EXCEPTION = nonuse may be sufficient if accompanied by other evidence of intent to abandon (oral expressions)
iii. Example:
a) A owns Lot 6; B owns Lot 7, immediately adjacent to Lot 6

1) A grants B a right-of-way easement across Lot 6
2) Subsequently, B constructs a house on Lot 7 that completely blocks his access to the walkway on A’s Lot 6

3) The easement is extinguished by abandonment because, by the physical act of constructing the house in such a way as to obstruct B’s access to the walkway, B has physically indicated an intent not to use the easement again
iv. Abandonment of Prescriptive Easements = in many states, a prescriptive easement ends by abandonment upon (1) nonuse of the easement for the statutory (?) period of time & (2) an indication of intent to abandon (oral expression)
53. Estoppel:

i. Rule = while mere words of abandonment are insufficient to work a termination, an easement may be extinguished by virtue of (1) the reasonable reliance & (2) material change of position of servient landowner (3) based on assertions/conduct of the easement-holder

ii. Requirements:

a) Conduct or Assertion by Easement-Holder = the easement-holder must act in a way inconsistent with his title to the easement or orally express his intent to stop using the easement

b) Reasonable Reliance by Servient Landowner = servient landowner was reasonably justified in relying on the easement-holder conduct or assertions

c) Material Change of Position by Servient Landowner = in reliance on easement-holder’s conduct or assertions, the servient landholder did something inconsistent with easement-holder’s interest

iii. Example:

a) A (easement-holder) tells B (servient landowner) that A will no longer use his right-of-way across B’s parcel

1) In reasonable reliance, B constructs a swimming pool on his parcel that deprives A of the easement

2) In equity, A would be estopped from enforcing the easement because B materially changed position (by building a swimming pool) in reasonable reliance on A’s assurance that easement wouldn’t be enforced
54. Prescription:

i. Rule = if servient landowner wrongfully and physically prevents the easement from being used for the prescriptive period, the easement is terminated (akin to ouster in adverse possession)

ii. Requirements:
a) Servient Landowner’s Interference = servient landowner must interfere with the easement so as to create a cause of action in favor of the easement-holder

b) Open & Notorious, Continuous, & Hostile Interference = the interference must be (1) open & notorious, (2) continuous for the statutory period (usually same as adverse possession), & (3) hostile (i.e., nonpermissive)

iii. Example:

a) A has an easement for a right-of-way across B’s parcel

1) A has an easement appurtenant to A’s dominant tenement; B’s parcel is the servient tenement

2) B erects a high, solid chain-link fence on his parcel, thereby precluding A from reaching the right-of-way

3) Over time, B may succeed in extinguishing the easement through prescription, insofar as his pattern of interference satisfies the adverse possession requirements for the statutory period
55. End of Necessity:

i. Rule = easements created by necessity expire as soon as the necessity ends
ii. Example:

a) A owns a tract of land

1) A sells to B a portion of his land that has no access to a highway except over A’s remaining land

2) B acquired by necessity a right-of-way over A’s land to access the highway

3) Some years later, a highway is built so that B no longer needs the right-of-way over A’s land

4) B’s easement by necessity is extinguished because the necessity ended
56. Condemnation by Eminent Domain:

i. Rule = condemnation of the servient estate by governmental eminent domain power will extinguish an easement

a) Preseault v. U.S. = a change in the use of an easement from a rail line to a recreational path constitutes a taking under the 5th Amendment, extinguishing the easement and entitling the servient landowner to just compensation

b) Courts are split as to whether the easement-holder is entitled to just compensation for the loss of his easement
57. Destruction of Servient Estate:

i. Rule = if the easement is in a structure (e.g., a staircase), involuntary destruction of the structure (e.g., by fire or flood) will extinguish the easement

a) Voluntary destruction will not terminate the easement – and it will entitle easement-holder to damages

58. RARE – Misuse of Easement (Surcharge):

i. Rule = in very rare cases, a court might extinguish the easement if it is surcharged by the easement-holder

a) Normally, courts would just enjoin the easement-holder from further misusing the easement

b) However, if the misuse is so pervasive, the court might just say “enough is enough” and terminate the easement

ii. Example:

a) A has a right-of-way to drive through B’s driveway

1) A starts having large parties on a regular basis, and his patrons park on B’s driveway

2) B obtains an injunction to enjoin A from partying so hard, but A continues partying

3) At this point, the court might just extinguish the easement because A’s a prick
Real Covenants at Law
A. Concept
1. Written Promise = a real covenant (normally found in deeds) is a written promise:
i. Affirmative Covenant = to do something on land (e.g., maintain a fence)

ii. Restrictive Covenant = to refrain from doing something on land (e.g., only residential uses)
2. “Run with the Land” At Law = real covenants “run with the land” at law
i. Subsequent owners of the land may (1) enforce the covenant (benefit) or (2) be burdened by the covenant

3. Analysis = in order for a covenant to “run with the land,” the benefit & burden of the covenant must be analyzed to determine whether they meet the requisite elements

B. The Burden – Required Elements

59. Writing = the covenant must satisfy the Statute of Frauds (in a writing, signed by the party to be charged)
60. Intent = the original covenanting parties must have intended that successors in interest to the promisor would be bound by the terms of the covenant

i. Evidence of Intent:

a) Surrounding Circumstances = intent may be inferred from circumstances surrounding creation of the covenant

b) Express Language = intent may be evidenced by the language in the conveyance creating the covenant

1) “This covenant runs with the land”

2) “Grantee covenants for herself, her heirs, successors, and assigns”

3) “A, on behalf of his heirs and assigns, covenants that …”

61. Horizontal Privity = at the time the promisor entered into the covenant with the promisee, the two shared some interest in the land independent of the covenant (e.g., grantor-grantee, landlord-tenant, mortgagor-mortgagee)
i. Policy = the law disfavors burdens running with land and thus places various obstacles in the way of that burden which must be overcome (this distaste is criticized today because it frustrates parties’ intent)
ii. Examples:

a) A & B are neighboring landowners, neither having any rights in the other’s land

1) For valuable consideration, A promises B, “for herself, her heirs, successors, and assigns,” that A’s parcel “will never be used for anything other than residential purposes”

2) There is no horizontal privity, and A’s successors in interest will not be bound, because A & B shared no interest in land independent of the covenant at the time of covenanting
b) A (owner of Blackacre in fee simple) promises B (easement-holder over Blackacre) that A “will always keep B’s right-of-way free of snow or other impediment to B’s use”
1) There is horizontal privity because, at the time of covenanting, B held an interest in A’s land
c) A (owner of Blackacre & Whiteacre) deeds Whiteacre to B, promising “not to use Blackacre for other than residential purposes”
1) There is horizontal privity because of the grantor-grantee relationship between A & B; it doesn’t matter that it’s a different parcel
62. Vertical Privity = to be bound, the successor in interest to the covenanting party must hold the entire durational interest held by the covenantor at the time he made the covenant (e.g., fee simple, life estate, etc.)
i. Concept = if the covenantor held the land in fee simple, the party against whom enforcement is sought (his successor) must have succeeded to that fee simple estate

ii. Example:
a) A owns Blackacre & Whiteacre in fee simple

1) A sells Whiteacre to B and, in the deed, covenants for herself, her heirs, successors, and assigns, to contribute ½ of the expense of maintaining a common driveway between Blackacre & Whiteacre

2) A conveys a life estate to C, retaining a reversionary interest for herself

3) B cannot enforce the covenant against C because C didn’t succeed to the entire durational interest held by A at the time A covenanted with B
iii. No Vertical Privity in Adverse Possession = the burden of a real covenant doesn’t run to an adverse possessor, because an adverse possessor doesn’t succeed to the original owner’s estate; rather, he takes a new title by operation of law

63. Touch & Concern = the covenant must “touch & concern” the affected land
i. Concept:

a) The promise must be connected to the use & enjoyment of the affected land – not of personal concern to the party

b) For the burden of a covenant to run, the enforcement of the covenant must diminish the burdened party’s rights, privileges, and powers in connection with his enjoyment of the land
ii. Restrictive Covenants = the covenant must restrict the servient landowner’s use of his parcel

a) Examples:

1) A owns Blackacre & Whiteacre

i) A conveys Whiteacre to B, covenanting that he won’t erect a building over 2 stories on Blackacre

ii) The burden does touch & concern the land, because it diminishes A’s rights in connection with his enjoyment of Blackacre
2) A owns Blackacre & Whiteacre

i) A conveys Whiteacre to B, covenanting that he would never operate a shoe store within 1 mile of Whiteacre

ii) The burden does not touch & concern Blackacre, because its performance is unconnected to A’s use & enjoyment of Blackacre
iii. Affirmative Covenants = the covenant must require the servient landowner to do something, increasing his obligations in connection with his use & enjoyment of the land (courts are more reluctant to enforce affirmative obligations)
a) Examples:

1) A owns Blackacre & Whiteacre
i) A conveys Whiteacre to B, covenanting to keep the building on Blackacre in good repair

ii) The burden does touch & concern Blackacre, because it increases A’s obligation in connection with his use & enjoyment of Blackacre
2) A owns Blackacre & Whiteacre, which are several miles apart

i) A conveys Whiteacre to B, covenanting to keep the building on Whiteacre in good repair

ii) The burden does not touch & concern Blackacre, because, while A’s obligations increase in connection to Whiteacre, it has no effect on his use & enjoyment of Blackacre
3) A is the grantee of a parcel in a residential subdivision

i) A covenants to pay an annual fee to a homeowner’s association for the maintenance of common ways, parks, and other facilities in the subdivision

ii) The prevailing view today is that the burden does touch & concern A’s parcel, because the fees are a charge on the land, increasing A’s obligations in connection with his use & enjoyment of the parcel
64. Notice = the successor in interest to the covenanting party must be on notice of the burden

i. Consequence of No Notice = under recording statutes, if the covenant isn’t recorded, a BFP without notice of the covenant & who records his own deed will take the land free from the covenant
B. The Benefit – Required Elements

65. Writing = the covenant must satisfy the Statute of Frauds (in a writing, signed by the party to be charged)

66. Intent = the original covenanting parties must have intended that successors in interest to the promisee would be able to enforce the terms of the covenant

i. Evidence of Intent:

a) Surrounding Circumstances = intent may be inferred from circumstances surrounding creation of the covenant

b) Express Language = intent may be evidenced by the language in the conveyance creating the covenant

1) “This covenant runs with the land”

2) “Grantee covenants for herself, her heirs, successors, and assigns”

3) “A, on behalf of his heirs and assigns, covenants that …”

67. Vertical Privity = the benefit of a covenant runs to the successors of (a) the original estate or (b) of any lesser estate
i. Concept = the successor in interest to any duration of possessory estate (e.g., mere life estate) can enforce the benefit at law
ii. Examples:

a) A (owner of Blackacre) covenants with B (owner of Whiteacre) that “A, his heirs, successors, and assigns will be keeping the building on Blackacre in good repair”

1) Horizontal privity is missing

2) B conveys Whiteacre (dominant tenement) to C

3) C can enforce the benefit of the affirmative covenant against A because there is vertical privity between B & C; horizontal privity is not necessary
b) Same facts as above

1) A conveys Blackacre to D

2) C cannot enforce the benefit of the affirmative covenant against D because, although there is vertical privity between B & C and between A & D, horizontal privity is required for the burden to run to D
68. Touch & Concern = for the benefit of a covenant to “touch & concern” the land, the promised performance must benefit the covenantee & his successors in their use & enjoyment of the benefitted land
i. Examples:

a) A owns Blackacre & Whiteacre

1) A conveys Whiteacre to B, covenanting not to erect a building over 2 stories on Blackacre

2) The benefit does touch & concern Whiteacre, because, by securing B’s view, it increases his enjoyment of Whiteacre
b) A owns Blackacre & Whiteacre

1) A conveys Whiteacre to B, covenanting to keep the building on Blackacre “freshly painted and in good repair”

2) The benefit does touch & concern Whiteacre, because, by assuring Whiteacre’s view of an attractive house, it increases the value, use, & enjoyment of Whiteacre
c) A (owner of Blackacre) covenants with B (a supermarket operator owning no adjacent land) to erect & maintain a billboard on Blackacre, advertising B’s supermarkets

1) The benefit does not touch & concern, because it is neither connected to nor does it operate to increase B’s use & enjoyment of any piece of land
B. Specific Situations Involving Real Covenants

1. Promises to Pay Money = if the money is to be used in a way connected to the land, the burden will run with the land
i. Example = a covenant to pay a homeowner’s association an annual fee for maintenance of common ways, parks, etc., in a subdivision

2. Covenants Not to Compete = several issues with these covenants

i. Clearly, the burden of the covenant (restricting the uses to which the land may be put) “touches & concerns” the land

ii. However, the benefitted land, while “commercially enhanced,” is not affected in its physical use

iii. Thus, some courts have refused to permit the benefit of such covenants to run with the land

3. Racially Restrictive Covenants = if a covenant purports to prohibit an owner from transferring land to persons within a protected class, no court (state or federal) is permitted to enforce the covenant; violates 14th Amendment Equal Protection

i. Shelley v. Kraemer = court enforcement of private, discriminatory covenants constitutes state action in violation of the Equal Protection Clause of the 14th Amendment
C. Termination of Real Covenants

69. Merger (Unity of Ownership) = unity of ownership of the benefitted & burdened parcels will terminate the covenant
70. Written Release = a formal release (must satisfy Statute of Frauds), which is normally (a) written & (b) recorded, will terminate the covenant
71. Acquiescence = if a party is seeking enforcement (benefitted party) against one party but has acquiesced in violations of the covenant by other burdened parties, the party seeking enforcement may be deemed to have abandoned the servitude
i. Exception = this defense will not apply if the prior violation occurred in a location/at a time so distant from complainant that it didn’t really affect his property

72. Abandonment = resembles acquiescence; except that it makes the servitude unenforceable as to the entire parcel rather than only as to the complainant who is immediately involved

73. Unclean Hands = equitable doctrine; courts will not enforce a servitude if the person seeking enforcement is violating or has violated a similar restriction on his own land (will apply so long as complainant’s violation is of the same general nature)
74. Laches = equitable doctrine; involves an unreasonable delay by the benefitted party to enforce a servitude against the violating burdened party, causing prejudice to the burdened party; failure to timely file suit may result in action barred by laches

i. Note Well = laches doesn’t extinguish the servitude; it only bars enforcement of the servitude

75. Estoppel = if the benefitted party has acted in such a way that a reasonable person would believe that the covenant was abandoned or waived, and the burdened party acts in reasonable reliance thereon, the benefitted party will be estopped to enforce the covenant
76. Condemnation = servitudes may be terminated through the exercise of the government’s eminent domain power
77. Prescription = if the servitude is violated for a period longer than the statute of limitations, the servitude will no longer be enforceable

78. Servitude is Illegal, Unconstitutional, or Contrary to Public Policy:

i. Grounds for Finding a Violation of Public Policy:

a) Servitude is spiteful or capricious

b) Servitude overburdens a fundamental constitutional right (see Shelley v. Kraemer)
c) Servitude imposes an unreasonable restraint on alienation

79. Changed Conditions = (neighborhood changed significantly, it would be inequitable to enforce the restrictive covenant)
i. Common-Law Changed Conditions Doctrine = a restrictive covenant can be nullified by changed conditions only when the changes are so radical as to destroy the essential objectives and purposes of the covenant

a) River Heights Associates L.P. v. Batten = steps to review changed conditions

1) First = determine the area that must be examined

2) Second = figure out whether or not changed conditions exist

3) Third = in order to figure out if the covenant still serves its intended purpose, court should review the subdivision itself and the surrounding areas

ii. Restatement Changed Conditions Doctrine:

a) Expansion of Common-Law Doctrine:

1) Changed Conditions Doctrine applies to all servitudes (not just restrictive covenants)

b) Concept:

1) Changed conditions make it practically impossible to accomplish for which the servitude was created

2) If the purpose of the servitude can be accomplished, but the changed conditions render the servient estate no longer suitable for uses permitted by the servitude:

i) Court may modify the servitude to permit other uses, under conditions designed to preserve the benefits of the original servitude; or
ii) Court may terminate the servitude, if modification is infeasible or ineffective
B. Remedy for Breach of Real Covenant

1. Money damages

Equitable Servitudes
A. Concept
1. An equitable servitude is:

i. A covenant

ii. That respects the use of land and that,

iii. Regardless of whether the covenant runs with the land at law,

iv. Equity will enforce (by injunction) against the successor owners/possessors of the burdened land
v. Who have notice of the covenant

B. The Burden – Required Elements

80. Express Writing or Implied from Common Scheme = covenant must be (a) in a writing that satisfies the Statute of Frauds or (b) implied from a common scheme
81. Intent = the original covenanting parties must intend to bind successors

82. Touch & Concern = the promise must “touch & concern” the land
83. Notice = the successor in interest must have notice of the burden

i. Consequence of No Notice = a subsequent BFP without notice of the burden will not be bound in equity

ii. Exception = equitable servitudes are enforceable against successors who give no consideration (donees, heirs, devisees), regardless of whether they have notice
iii. Tulk v. Moxhay = a purchaser of property may not receive rights to the property greater than those owned by his seller

a) Under the “Tulk v. Moxhay Doctrine,” one who takes property with notice (actual or constructive) of the burden of an equitable servitude is bound by the covenant
C. The Benefit – Required Elements

84. Express Writing or Implied from Common Scheme = covenant must be (a) in a writing that satisfies the Statute of Frauds or (b) implied from a common scheme
85. Intent = the original covenanting parties must intend for the benefit to run to successors

i. Main Question = should the person seeking to enforce the equitable servitude be viewed as an intended beneficiary of the covenant?
86. Touch & Concern = the covenant must “touch & concern” the land
87. Vertical Privity = [split of authority on this requirement]
ii. Split of Authority:
a) Majority = vertical privity is not required for the benefit of an equitable servitude to run

1) Policy = majority of jurisdictions enforce the servitude not as an in personam right against the owner, but as an equitable property interest in the land itself; there is, therefore, no need for privity of estate

b) Minority = some jurisdictions require vertical privity for the benefit of the covenant to run
iii. Examples:

a) A acquires title to Blackacre via adverse possession
1) Majority = even though A isn’t in privity of estate with the original owner, he is subject to the equitable servitude because the servitude is an interest in land
2) Minority = A isn’t subject to the equitable servitude, because there is no vertical privity
b) A & B are neighboring landowners, neither having any rights in the other’s land

1) A covenants with B, on behalf of “herself, her heirs, successors, and assigns,” that A’s parcel “will never be used for anything other than residential purposes”

2) B records the covenant

3) A sells Blackacre to C, who has notice of the burden
4) Majority & Minority = although this covenant wouldn’t run at law as a restrictive covenant because of the absence of horizontal privity, the burden will run as an equitable servitude and qualify for an injunction in the event Blackacre is used for other than residential purposes
c) Same as above, except A transfers only a life estate to C

1) Majority = the burden will run as an equitable servitude, despite the absence of vertical privity
2) Minority = the burden will not run as an equitable servitude, because C came into less than the entire durational interest of A and therefore lacking vertical privity
D. Equitable Servitudes Implied from a Common Scheme
1. Doctrine of Reciprocal Negative Servitudes:

i. When a developer subdivides land into several parcels and some deeds contain negative covenants but other don’t, the negative covenants (equitable servitudes) will be held to bind all the parcels in the subdivision
ii. Applies only to (1) negative easements & (2) equitable servitudes (not to affirmative covenants)

2. Split of Authority:

i. Majority = most courts will imply an equitable servitude from a common scheme

ii. Minority (CA) = some courts take the Statute of Frauds more seriously and will refuse to enforce an equitable servitude unless it satisfies the Statute of Frauds

3. Requirements to Imply Reciprocal Negative Covenants & Servitudes:

i. Common Scheme = reciprocal negative covenants will be implied only if, at the time that sales of the parcels in the subdivision began, the developer planned that all parcels in the subdivision would be developed within the terms of the negative covenant

a) Evidence of Common Scheme = a developer’s common scheme may be evidenced by:

1) A recorded plat

2) A general pattern of prior restrictions

3) Oral representations (typically in the form of statements to early buyers that all parcels in the development will be restricted by the same covenants that appear in their deeds)

b) Policy = on the basis of this scheme, courts infer that purchasers bought their lots relying on the fact that they’d be able to enforce subsequently created equitable servitudes similar to the restrictions imposed on their own deeds

ii. Notice = to be bound by the terms of a covenant that doesn’t appear in the deed, a grantee must, at the time he acquired his parcel, have been on notice of the covenants contained in the deeds of other buyers in the subdivision

a) Actual Notice = grantee has direct knowledge of covenants in the prior deeds

b) Inquiry Notice = neighborhood appears to conform to the common restrictions

c) Record Notice = if the prior deeds are in grantee’s chain of title, he will, under the recording acts, be on constructive notice of their contents

1) See Guillette v. Daly Dry Wall, Inc. (minority rule supporting this assertion)

4. Example:

i. A subdivides her parcel into lots 1 through 50

a) A conveys lots 1-45 by deeds containing express covenants by the respective grantees that lots will be used only for residential purposes

b) A orally assures the 45 grantees that all 50 lots will be used for residential purposes

c) Subsequently, after the 45 lots have been developed as residences, A conveys lot 46 to an oil company, which plans to operate a gas station on the lot

d) The deed to lot 46 contains no express residential restriction

e) A court in equity will imply a negative covenant, prohibiting the oil company’s use of Lot 46 for other than residential uses, because both requirements have been met for an implied reciprocal negative servitude
1) First = there was a common scheme, evidenced by A’s statements to the first 45 buyers
2) Second = the oil company was on inquiry notice of the negative covenant because of the uniform residential character of other lots in the subdivision
E. Remedy for Breach of Equitable Servitude

1. Injunction against the violation of the covenant (most common)

2. Enforcement of a lien in a suit in equity
F. Restatement’s Approach to Equitable Servitudes

1. Drops Distinctions Between Servitudes & Covenants = the Rst. drops the terms “real covenant” & “equitable servitude” and, instead, refers to them as “covenants running with the land”
2. Lumps Together Easements & Covenants = the same rules apply to both easements & covenants (lumped together as servitudes), unless there is a sound reason to differentiate the two

3. Limits Privity Requirements:

i. Horizontal Privity = not required for a covenant to run to successors at law
ii. Vertical Privity = (1) never required for negative covenants; (2) required for affirmative covenants in limited circumstances

4. Abolishes “Touch & Concern” = real covenants are presumed valid unless they are (a) illegal, (b) unconstitutional, or (c) violate public policy

i. Grounds for Finding a Violation of Public Policy:

a) Servitude is spiteful or capricious

b) Servitude overburdens a fundamental constitutional right

c) Servitude imposes an unreasonable restraint on alienation

5. Allows for Broader Range of Remedies = courts may enforce the covenants “by any appropriate remedy or combination of remedies,” including:

i. Declaratory judgment

ii. Compensatory damages

iii. Punitive damages

iv. Nominal damages

v. Injunctions

vi. Restitution

vii. Imposition of liens

6. Expands Application of the “Changes Conditions” Doctrine to All Servitudes:
i. Changed Conditions Doctrine = courts may modify, or even terminate (if modification is infeasible/ineffective), real covenants and equitable servitudes on the basis of changed conditions (which make it practically impossible to accomplish the purpose for which the servitude was created)

G. Termination of Equitable Servitudes

1. Merger (Unity of Ownership) = unity of ownership of the benefitted & burdened parcels will terminate the covenant

2. Written Release = a formal release (must satisfy Statute of Frauds), which is normally (a) written & (b) recorded, will terminate the covenant

3. Acquiescence = if a party is seeking enforcement (benefitted party) against one party but has acquiesced in violations of the covenant by other burdened parties, the party seeking enforcement may be deemed to have abandoned the servitude

i. Exception = this defense will not apply if the prior violation occurred in a location/at a time so distant from complainant that it didn’t really affect his property

4. Abandonment = resembles acquiescence; except that it makes the servitude unenforceable as to the entire parcel rather than only as to the complainant who is immediately involved

5. Unclean Hands = equitable doctrine; courts will not enforce a servitude if the person seeking enforcement is violating or has violated a similar restriction on his own land (will apply so long as complainant’s violation is of the same general nature)

6. Laches = equitable doctrine; involves an unreasonable delay by the benefitted party to enforce a servitude against the violating burdened party, causing prejudice to the burdened party; failure to timely file suit may result in action barred by laches

i. Note Well = laches doesn’t extinguish the servitude; it only bars enforcement of the servitude

7. Estoppel = if the benefitted party has acted in such a way that a reasonable person would believe that the covenant was abandoned or waived, and the burdened party acts in reasonable reliance thereon, the benefitted party will be estopped to enforce the covenant

8. Condemnation = servitudes may be terminated through the exercise of the government’s eminent domain power

9. Prescription = if the servitude is violated for a period longer than the statute of limitations, the servitude will no longer be enforceable

10. Balance of Hardships = if the burden on the person who will be enjoined is greater than the benefit that would be derived by the person seeking the injunction, the court may refuse to issue an injunction

11. Servitude is Illegal, Unconstitutional, or Contrary to Public Policy:

i. Grounds for Finding a Violation of Public Policy:

a) Servitude is spiteful or capricious

b) Servitude overburdens a fundamental constitutional right (see Shelley v. Kraemer)
c) Servitude imposes an unreasonable restraint on alienation

12. Changed Conditions = (neighborhood changed significantly, it would be inequitable to enforce the restrictive covenant)

i. Common-Law Changed Conditions Doctrine = a restrictive covenant can be nullified by changed conditions only when the changes are so radical as to destroy the essential objectives and purposes of the covenant

a) River Heights Associates L.P. v. Batten = steps to review changed conditions

1) First = determine the area that must be examined

2) Second = figure out whether or not changed conditions exist

3) Third = in order to figure out if the covenant still serves its intended purpose, court should review the subdivision itself and the surrounding areas

ii. Restatement Changed Conditions Doctrine:

a) Expansion of Common-Law Doctrine:

1) Changed Conditions Doctrine applies to all servitudes (not just restrictive covenants)

b) Concept:

1) Changed conditions make it practically impossible to accomplish for which the servitude was created

2) If the purpose of the servitude can be accomplished, but the changed conditions render the servient estate no longer suitable for uses permitted by the servitude:

i) Court may modify the servitude to permit other uses, under conditions designed to preserve the benefits of the original servitude; or
ii) Court may terminate the servitude, if modification is infeasible or ineffective
Servitudes in Common Interest Communities
A. Concept
1. Common Interest Community = residential ownership in which management of the development is separated from possession
B. Types of Common Interest Communities

1. Condos:
i. Concept:

a) Each unit in a condo is owned separately in fee simple by an individual owner

1) Because each unit is owned separately, each owner obtains mortgage financing for their own individual units

2) The failure of one unit owner to pay mortgage interest or taxes doesn’t jeopardize other unit owners

b) The exterior walls, the land beneath, the hallways, and other common areas are owned by all unit owners as Tenants in Common

ii. The Declaration of Condos:

a) The declaration of condominium is filed before the first unit sale is made

b) The declaration provides for an association of unit owners (1) to create & enforce rules, (2) to manage common areas, and (3) to set maintenance charges assessed and levied against individual unit owners

c) Each purchaser of a condo unit, by accepting the deed, becomes a member of the association & must abide by its bylaws

2. Cooperatives:

i. Concept:

a) Title to the land and building is held by a corporation

1) The residents own & share all of the stock in the corporation and control it through an elected board of directors

2) Each resident also has a long-term renewable lease of an apartment unit

3) Hence, residents are both owners of the cooperative corporation (by virtue of stock ownership) & tenants of the corporation

b) The cooperative property is usually subject to one blanket mortgage, securing the money lender for the money borrowed to buy the land & erect the building

1) If one cooperator fails to pay his share of the mortgage interest/taxes, the other cooperators must make it up, or the entire property may be foreclosed upon

2) Thus, in cooperatives more than condos, the investment of one person depends on the financial stability of the others

3) As a result, members of a cooperative have a strong incentive to screen applicants to ensure they can carry their share of the collective mortgage

3. Planned Subdivisions
C. Statutory Requirements for Organizing Common Interest Communities
1. CC&Rs = the common interest community must adopt a declaration of rules, called covenants, conditions, & restrictions (“CC&Rs”), which govern the community
2. CC&Rs Disclosure = the CC&Rs must be disclosed to purchasers
D. The Role of Homeowners Associations

1. Enforcement of CC&Rs = in most common interest communities, a homeowner’s association (in which all homeowners are automatically members) enforces the servitudes set forth in the CC&Rs

2. Regulatory Body = associations, governed by an elected board, may adopt new regulations that are reasonably necessary to:

i. Manage the common property

ii. Administer the servitude regime

iii. Protect community members from unreasonable interference in the use & enjoyment of their units

iv. Carry out other functions set forth in the CC&Rs

E. Privity, Touch & Concern in CC&Rs

1. Privity = in common interest communities, any requirement of horizontal or vertical privity is met because (a) the original purchasers are all in privity with the developer & (b) all subsequent purchasers are in privity with the original purchasers

2. Touch & Concern = any requirement that a covenant “touch & concern” the land is usually satisfied

i. Negative Covenants = negative covenants restricting use are almost always held to touch & concern the land

ii. Affirmative Covenants = affirmative covenants to pay dues to the homeowner’s association are held to touch & concern

F. Limits on the Validity of Servitudes in CC&Rs
1. General Presumption = the presumption is that a recorded use restriction in CC&Rs is reasonable & valid
i. Policies:

a) Homeowner’s associations can enforce their covenants without fear of instigating litigation

b) Relieves the judicial system from making case-by-case determinations of whether covenants are reasonable “as applied” to a particular homeowner (alternative rule would create a flood of litigation in an overcrowded system)

c) Homeowners in common interest communities will have the assurance that their covenants will be enforced uniformly and predictably

d) When homeowners sign a common interest developments’ CC&Rs, they will know that those covenants & restrictions will almost certainly be enforced

2. Nahrstedt Rule = a recorded use restriction in CC&Rs imposed by a common interest development must be enforced uniformly against all residents of the development unless the restriction is unreasonable (no “as applied” challenges)
i. A restriction is unreasonable if:

a) It is arbitrary (i.e., bears no rational relation to a purpose involving the land)
b) It violates public policy, or unreasonably burdens fundamental constitutional rights (see Shelley v. Kraemer), or
c) The burden of imposing the restriction outweighs any legitimate benefits derived from the restriction

3. Restatement Rule = a servitude is presumed to be valid unless it is “illegal, unconstitutional, or violates public policy”

i. A servitude violates public policy if:

a) It is arbitrary, spiteful, or capricious

b) It unreasonably burdens a fundamental constitutional right

c) It imposes an unreasonable restraint on alienation

d) It imposes an unreasonable restraint on competition or trade

e) It is unconscionable

	Module 6: Government Restrictions on Land Use


The Law of Zoning
A. Concept

1. Zoning = zoning is the division of a jurisdiction into districts/zones (e.g., residential, commercial, industrial) in which certain uses & developments of land in the future are either permitted or prohibited
B. Basis of the State’s Zoning Power
1. Police Power = the zoning power stems from the State’s police power
i. Cities & counties can exercise zoning power only if authorized to do so by State enabling acts

ii. Ordinances that fail to conform to State enabling acts are beyond the scope of authority of the local body & are void
2. Purpose of the State’s Police Power:
i. The State may enact statutes to reasonably control the use of land for the protection of:

a) The public health

b) The public safety

c) The public morals

d) The public welfare

C. Limitations on State’s Zoning Power

1. 5th Amendment:

i. Due Process = the 5th Amendment requires due process before the State can deprive someone of their property
ii. Takings Clause = limits the scope of the State’s zoning power; if they exceed that scope, it may constitute a taking, entitling the injured party to just compensation

2. 14th Amendment:

i. Due Process:
a) Village of Euclid v. Ambler Realty Co.:

1) Zoning ordinances are valid exercises of the State’s police power
2) Zoning ordinances are presumed to be valid

3) Zoning ordinances will only be declared unconstitutional where its provisions are clearly arbitrary & unreasonable, having no substantial relation to the public health, safety, morals, or general welfare

i) Policy = given the great increase and concentration of the population, problems have developed which require new restrictions on the use & occupation of private lands in urban communities
ii. Equal Protection
D. Euclidean Zoning
1. Concept:
i. Districts are graded from “highest” (single-family residences) to “lowest” (industrial)
a) Higher uses are permitted in areas zoned for lower uses, but not vice versa
b) One can put a single-family house in an apartment district, and both uses in a commercial district; but a commercial use can’t be used in a residential district nor can an apartment complex be used in a single-family district
2. Downsides:
i. By segregating various classes of land uses in tightly drawn districts, Euclidean zoning can work inequitable hardships & promote inefficient patterns of land use
ii. Inhibits socially & aesthetically desirable diversity
E. Non-Conforming Uses
1. Concept = non-conforming use concerns existing land uses that are inconsistent with a zoning plan (e.g., a business in an area now zoned residential)
2. Amortization Periods = some ordinances provide for “amortization,” meaning the gradual elimination of non-conforming uses after a specified period of time
i. Majority Rule = the owner of a non-conforming use of land at the time of the passage of a zoning ordinance must be given a reasonable amortization period to come into conformity; requiring immediate discontinuance is a “taking”
a) Guidelines:
1) If the amortization period doesn’t give the non-conforming user reasonable time to make new plans, it may constitute a “taking” under the 5th Amendment
2) If there is a taking, the non-conforming user is entitled to just compensation
b) Balancing Factors in Determining the Amortization Period:
1) The public’s gain from the ordinance vs. non-conforming user’s private loss
2) Non-conforming user’s investment in his property
3) The nature of the non-conforming use
4) The non-conforming use’s remaining useful life
5) The cost of relocating the non-conforming use vs. leaving it as is
ii. Minority Rule = a zoning ordinance that requires amortization & discontinuance of a lawful preexisting non-conforming use is Per Se Confiscatory & Unlawful and entitles the non-conforming user to just compensation for the taking
a) PA Northwestern Distributors, Inc. v. Zoning Hearing Board:
1) Rule = the usual presumption of a zoning ordinance’s validity must be tempered by the fact that zoning involves governmental restrictions on a property owner’s constitutionally guaranteed right to use his property
2) Exception = where the non-conforming use violates a law, was a nuisance, or was abandoned
3) Dissent = a reasonable amortization period should be permitted; but 90 days, as here, is not reasonable
3. Vested Rights Doctrine = a preexisting operation is protected; plans to engage in some particular use is not protected
i. Concept = a proposed use might be protected if sufficient commitments have been made in reliance on existing zoning requirements that are subsequently changed in a way that invalidates the proposed use (non-conforming use permit)
ii. Relevant Factors for Consideration:
a) How far development has gone in obtaining the relevant governmental approvals (e.g., plans drawn, permits obtained, the site prepared construction begun)
b) How much money has been invested in good faith
c) On what the money has been spent
F. Variances
1. Rule = a variance from the literal restrictions of a zoning ordinance may be granted by administrative action, provided 2 conditions are met:
i. First = the variance must be necessary to avoid imposing undue hardship on the owner (land can’t be used productively)
a) Requirements for Hardship:
1) Effort to Comply = owner must have made reasonable efforts to comply with the zoning ordinance (e.g., trying to sell/buy additional land from a neighbor)
2) Clean Hands = owner’s hardship must not have been self-inflicted (e.g., by earlier disposing of part of his land with the result that the land left over fell short of the area requirements)
ii. Second = the grant of variance must not be contrary to the public welfare
a) The variance must not substantially impinge upon the public good & the intent and purpose of the zoning plan
b) This requires particular attention to the way the variance will affect home prices – but this is inherently speculative
2. Factors Demonstrating Hardship:
i. Commons v. Westwood Zoning Bd. of Adjustment = P wanted to build one-family residence on an undeveloped lot in a residential neighborhood, but the lot fell short of the minimum lot size requirements; court held for P because:
a) P attempted to acquire an additional ten-foot strip from his neighbor (albeit unsuccessfully)
b) P discussed selling the property to a neighbor (but there was a substantial divergence in offering & asking prices)
c) If the variance weren’t granted, the land would be zoned into inutility (contrary to public policy favoring use)
3. Conditional Variances:
i. Concept = in granting a variance, zoning boards may impose reasonable conditions related to the use of the property in order to minimize the adverse impact of the use on neighbors
a) Examples = (1) build fencing to enclose buildings, (2) landscape the property, (3) install outdoor lighting
ii. Limitation = zoning boards may not condition a variance upon the use of the property by the original applicants only
a) Because this has no relation to ameliorating the effects of the proposed land use & because this condition is unrelated to the legitimate purposes of zoning
b) Thus, a variance must “run with the land”
G. Special Exceptions
1. Concept = zoning boards grant special exceptions on a case-by-case basis, only after satisfying itself that the proposed use will not cause harm in the specific location involved
i. “Harm” = something like noise, traffic, etc.
ii. Prevention of “Harm” = city may request applicants to install (1) parking lots, (2) traffic lights, (3) etc.
2. Typical Special Exceptions:
i. Large plots of land
ii. Land uses that have potential to cause “harm” to the surrounding area (e.g., airports, landfills, hospitals, funeral homes)
3. Variances vs. Special Exceptions:
i. Variance = an administratively authorized departure from the terms of the zoning ordinance
ii. Special Exception = a use permitted by the ordinance in a district in which it is not necessarily incompatible, but where it might cause “harm” if not watched over
H. Zoning Amendments & Spot Zoning
1. Spot Zoning = zoning changes, usually limited to small plots of land, which establish a use classification inconsistent with surrounding uses and create an “island” of non-conforming use within a larger zoned district
2. Rule = spot zoning is invalid where a zoning amendment:
i. Singles out a small parcel of land for special & privileged treatment
ii. Only for the benefit of the landowner rather than the public at large
a) Challenging Factors = (1) proposed use is compatible with surrounding uses; (2) not wildly inconsistent with comprehensive plan; (3) benefits the public more than it hurts their general welfare
iii. In a way that is not in accord with a comprehensive zoning plan
a) Note Well = even if one or more of these factors is absent, spot zoning may still be found in some jurisdictions
I. Objectives of Zoning
88. Comprehensive Control of Nuisances:
i. Concept = the height, spacing, and location of buildings were regulated as means to:
a) Preserve light & air
b) Help avoid & control the dangers of fire
c) Prevent overcrowding
d) Exclude offensive industries from residential areas
ii. Real Concept = zoning regulation is social engineering in the name of public health, safety, and welfare
89. Aesthetic Regulation:
i. Concept = zoning ordinance regulates how property is supposed to look (usually comes up in the context of billboards)
ii. Main Question = does police power permit municipalities to regulate aesthetics?
a) Majority = accept the legitimacy of zoning based exclusively on aesthetic considerations
1) Berman v. Parker = it’s well within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled
2) State ex rel. Stoyanoff v. Berkeley = aesthetic regulation of property, as a means of protecting property values, is a legitimate objective of zoning ordinances & is not arbitrary and unreasonable when the basic purpose to be served is that of the general welfare of persons in the entire community
b) Minority = deny the legitimacy of zoning based on aesthetic considerations
c) Significant Minority = waffle on this issue, unsure of whether aesthetic regulation is a legitimate police power goal in and of itself
iii. Policy Justification:
a) Stabilizing property values via aesthetic regulation gives some assurance to the public that the value of property purchased in a residential district will be preserved
b) When property tax values are destroyed by property use that offends sensibilities, adjoining properties & the general public are affected because the tax base of the community is affected, and public suffers economically
90. Controls on Household Composition:
i. Main Question = does police power permit municipalities to regulate the composition of households?
1) City of Edmonds v. Oxford House, Inc.:
i) A zoning ordinance which attempts to regulate household composition will be struck down if it violates the FHA – occupancy limits are OK, but family composition limits are not OK
ii) A family-composition zoning rule isn’t exempt from Fair Housing Act scrutiny, because it isn’t in any real sense a limitation on the number of persons living within a dwelling
iii) Policy Supporting Control = localities have a reasonable interest in preventing overcrowding, which could create fire hazards and strains on public utilities (such as sanitation)
ii. Primary Group Affected by Household Composition Controls:
a) Group Homes:
1) A generic term for any number of small, decentralized treatment facilities housing foster children, mentally ill, developmentally disabled, juvenile offenders, ex-drug addicts, alcoholics, etc.
2) Tend to be viewed as locally undesirable land uses (“LULUs”)
3) Neighbors tend to dislike group homes and commonly want them excluded from their neighborhoods, citing a broad array of arbitrary reasons for the exclusion (N.I.M.B.Y. = “Not in My Backyard”)
b) Policy Supporting Group Homes:
1) There’s a strong public policy interest in supporting group homes because they offer decentralized and individual care that affords their members the opportunity to live more enjoyable lives
2) If group homes were ruled out by zoning ordinances, where should they go? Should they go back to being institutionalized?
3) Group homes should be protected from zoning ordinances
91. Controls on the Nature & Size of Local Populations (Exclusionary Zoning):
iii. Exclusionary Zoning Techniques:
a) Controls on minimum housing costs (drives up costs of property, becoming inaccessible to lower income peoples)
b) Minimum housing size (composition of households)
c) Minimum lot size requirements
d) Prohibitions on mobile homes & multi-family housing (disproportionately affects racial and ethnic groups)
iv. Motivation for Exclusionary Zoning:
a) Fiscal Concerns = all communities want low property taxes
1) The most straightforward way to achieve this is to have a handsome tax base (valuable property, especially nonresidential property), well-to-do residents, and low demand for such public services as (1) water, (2) schools, (3) police & fire departments, (4) public assistance programs, etc.
2) With such a policy in place, residents will necessarily tend to have high incomes, and the typical family will have few children
3) Most local industry workers will be unable to live in the community or nearby suburbs because of restrictions
v. Main Question = to what extent may a municipality take measures that have the effect of excluding “unwanted peoples”?
a) Mount Laurel I = Southern Burlington County NAACP v. Township of Mount Laurel:
1) Rules:
i) All municipalities, through enactment of land use regulations, must provide a realistic opportunity for low- and moderate-income families to live in the town (e.g., mere attempts to provide housing is insufficient)
ii) Municipalities may not constructively prevent them from doing so
2) Exception = municipalities need not do so where the poor represent a disproportionately large percentage of the population as compared to the rest of the region
3) Policies:
i) The use of all land is controlled by the State, which has constitutional obligations under the 14th Amendment (Equal Protection) to all of its residents, whether rich
ii) Municipalities, as state subjects, must set aside a fair share of its land for lower income housing; they cannot allocate only dilapidated land for the poor & retain valuable land exclusively for the rich
b) Mount Laurel II:
1) Rules:
i) Because the municipality failed to comply with the ruling in Mount Laurel I, the court held that the judiciary may intervene to force the county to take affirmative measures in assisting developers in obtaining the requisite funds to build lower income housing
ii) Enabled a “builder’s remedy,” whereby courts allowed developers to go forward without obtaining the requisite building permits if the court found that the county failed to fulfill its obligations (struck down)
vi. Policy Goals Guiding Mount Laurel:
a) Increase housing opportunities for low- and moderate-income households
b) Provide housing opportunities for low- and moderate-income urban residents
c) Ameliorate racial and ethnic residential segregation
Eminent Domain
A. 5th Amendment – The Takings Clause
1. Concept = the Takings Clause concerns the government’s (federal, state, local) ability to compel the transfer of title to property via the exercise of the government’s eminent domain powers
2. The Takings Clause = “nor shall private property be taken for public use, without just compensation”
i. “Taken” = what does this mean?
ii. “Public Use” = what exactly is public use?
iii. “Just Compensation” = how much compensation is “just”?
3. 14th Amendment Incorporation = while the Takings Clause applies to the federal government directly, it is incorporated and applied to the States via the 14th Amendment’s Due Process Clause
B. Eminent Domain
1. Concept = eminent domain is the power of the government to force a sale, so that land can be put to a “more valuable” use
2. Requirements:
i. Public Use = the government’s condemnation of private property must be for “public use”
ii. Just Compensation = the government must “justly” compensate the party forced into the sale
C. Three Types of Governmental Takings
92. Express Takings = government levies judicial condemnation proceedings against private landowners
i. General Procedure:
a) Typically, before initiating condemnation proceedings, government will try to negotiate with private landowner to purchase their property ( if price cannot be reached, government will initiate judicial proceedings
b) If court determines that condemnation is proper, they will have to determine fair-market value of property
93. Implicit Takings = governmental action (or improvements by private companies with eminent domain power, like utilities) which results in the loss or significant reduction in value of property; here, the landowner does the suing
94. Regulatory Takings:
i. Traditional View = private property isn’t “taken” unless physically invaded by government
ii. Reciprocal Advantage = regulations that both (1) burden the landowner and (2) benefit the landowner are OK
a) Example = height restrictions on buildings ( building owner is restricted but also benefitted, because neighboring landowners cannot build above the height limit either, preserving building’s access to light
iii. General Rules:
a) The government can regulate nuisances or noxious uses without just compensation to landowner
b) Regulations are presumed to be valid, unless clearly arbitrary and unreasonable (at which point it’s a taking)
iv. Pennsylvania Coal Co. v. Mahon = “while property may be regulated to a certain extent, if regulation goes too far (in terms of reducing property value), it will be recognized as a taking”
a) The Focus = the extent of “diminution in value” of regulated property
b) Dissent = courts should compare the State’s interest in protecting public safety (potential injury from subjacent mining operations) to the diminution of the value of the property as a whole
1) Here, the State wanted to prevent Penn Coal from mining all the coal so the ground wouldn’t cave in, cause a nuisance, and endanger public. Safety
2) On balance, the State’s regulation should be upheld because this interest is valid in light of the fact that Penn Coal is only limited in drawing coal, but it can still draw on an awful lot
B. Three Bright-Line Tests for Regulatory Takings
95. Test 1 = where there was a permanent physical invasion/occupation of private land by the government – however minor
i. Concept = government mandates that a landowner gives up their land or some portion of it for governmental purposes
a) Cedar Point Nursery v. Shiroma = in a permanent physical invasion that constitutes a 5th Amendment taking, government doesn’t simply take a single “strand” from the “bundle” of property rights: it chops through the bundle, taking a slice of every strand (rights to exclude, dispose of land, possess the whole, etc.)
ii. “Permanent”:
a) Nollan v. California Coastal Commission = a permanent physical invasion occurs “where individuals are given a permanent a continuous right to pass to and fro, so that real property may continuously be traversed”
iii. “Physical Occupation/Invasion”:
a) Loretto v. Teleprompter Manhattan = any government action that authorizes a permanent physical occupation of property is a taking, without regard to the public interest involved
iv. Legal Consequence = this is Per Se Confiscatory for 5th Amendment purposes; the damages may be nominal ($1)
96. Test 2 = where a government regulation completely deprives a landowner of all economically beneficial or productive use of his property
i. Exception = not a taking if the landowner’s use was prohibited by nuisance or by property law 
ii. Legal Consequence = this is Per Se Confiscatory for 5th Amendment purposes
97. Test 3 = where a government demands an exaction, lacking either (a) an essential nexus with legitimate State interests or (b) rough proportionality to the impact of the proposed project
iii. Concept = local governments often demand, in exchange for zoning approval for a new project, that the landowner give up some land for a public purpose (such as street widening)
iv. “Essential Nexus” Test = the local government’s demand must be rationally connected to some additional burden that the proposed project will place on public facilities or rights
a) Example = a city could demand land for a street widening upon a showing that the proposed project would otherwise increase traffic congestion and pollution along the street in question
v. “Rough Proportionality” Test = even if the “essential nexus” test is met, the local government must not demand too much; the required dedication must be reasonably related, both in nature (the essential nexus) & extent (the rough proportionality) to the impact of the proposed development
vi. Legal Consequence = government exactions are unconstitutional under the 5th & 14th Amendments unless it proves that it meets the (1) essential nexus and (2) rough proportionality tests above
B. Penn Central Balancing Test for Regulatory Takings
1. The Balancing Test = if the facts are outside of the scope of the bright-line tests above, balance the following factors:
i. The economic impact of the regulation on the claimant (diminution in value to the owner, or no available use?)
ii. The extent to which the regulation interferes with the claimant’s investment-backed expectations
a) Rough Proportionality Test ( is the government demanding too much from the landowner?
b) Investment-Backed Expectations ( the expectation that landowner had with regard to what it could do with its land
iii. The character of the governmental action (social good sought to be promoted)
a) Essential Nexus Test ( is the regulation reasonably related to the promotion of general welfare, or is it a physical invasion by the government?
2. Problem with the Balancing Test = with the tests upon which courts have come to rely no longer controlling, the protection of private property from governmental interference will depend more than ever on each court’s subjective interpretations of “fairness & justice” ( most of the time, under this balancing test, courts will uphold the regulation
C. The Public-Use Requirement
98. General Rules:
i. A government may not take private property merely to transfer it to another private owner (Kelo & Midkiff did this)
ii. Private property may only be taken if the taking is legitimately for “use by the public” – not for any purpose whatsoever
iii. Whether a taking is for “public use” is assessed by whether the proposed taking serves a “public purpose”
2. Three Kinds of Takings that Meet the “Public-Use” Requirement:
i. Transferring Private Property to Public Ownership

a) Example = condemning private property for use as a road
ii. Transferring Private Property to Private Ownership for a Common Public Use

a) Examples = condemning private property for utilities, railroads, and others who make property available for public use
iii. Transferring Private Property to Private Ownership Within a Program Serving a Public Interest

a) Examples = condemning private property for private developers to serve some public use, such as eliminating blight, the undue concentration of land ownership, and economic development
b) Berman v. Parker = a city’s proposed taking of private property for its redevelopment plan qualifies as a public use consistent with the public-use requirement of the Takings Clause, because create a “better balanced, more attractive community” in a period of blight is a valid public use
c) Hawaii Housing Authority v. Midkiff = a State statute that took fee title from lessors & vested title in lessees to eliminate the “social and economic evils of land oligopoly” is consistent with the public-use requirement of the Takings Clause (what’s to stop a city from transferring private land to another private owner for a public use?)
d) Kelo v. City of New London = a city’s proposed taking of private property and transfer to private developers for general economic development qualifies as a public use consistent with the Takings Clause of the 5th Amendment
1) Dissent = extending the public-use doctrine to encompass any economic development guarantees that the losses of property will fall disproportionately on poor communities who are the least politically powerful; urban renewal projects have long been associated with the displacement of minorities, and this holding will further exacerbate those effects
3. Standard of Rationality Review for Public-Use Takings:
i. Rule = review of government takings for public use requires only the most deferential type of rationality review
ii. Effect of the Rule = the public-use requirement is effectively met so long as the court can conceive of some legitimate purpose that the legislature might have had in mind and that the taking can rationally be considered to achieve
D. The Just Compensation Requirement
1. General Rule = “just” compensation means fair-market value, not full compensation
i. Policy Justification:
a) Certain Rule = courts need a relatively certain and objective rule to make equitable determinations
b) Uncertainty of Full Compensation = the reason for the discrepancy is that, in full compensation (i.e., personal value), this may include:
1) Relocation costs
2) Sentimental attachments to property
3) Other factors that may lead some owners to value more highly than the market rate
2. “Fair-Market Value” = fair-market value means the highest amount that a reasonable, willing buyer would pay to a willing seller (even though the seller isn’t willing to sell…)
i. Ways to Appraise Fair-Market Value:
a) Look at recent sale prices, if any, for the subject property
b) Look at recent sales prices of “comparables” (i.e., other properties in the area considered comparable to the subject property)
c) Use the capital value of the actual or potential rental value of the subject property
d) Use the rebuilding cost of the subject property, discounted on the basis of its age and wear & tear
3. Main Question = what would it take to reasonably make the injured party whole again?
4. Examples:
i. State condemns part of Blackacre & cuts it in 2 with a freeway
a) Fair-Market Value of Blackacre Before Taking = $1 million
b) Fair-Market Value of the Part of Blackacre Taken = $250,000
c) Fair-Market Value of Blackacre After Taking (with freeway running through it) = $500,000
d) What should the State have to pay the owner of Blackacre for the taking?
1) State’s Argument = it should only have to pay $250,000, because that’s the fair-market value of the land subject to the taking
2) Landowner’s Argument = the better argument is that the State should have to pay $500,000 because the taking decreased Blackacre’s value by $500,000; it would be unfair, insufficient, unreasonable, and inequitable for the State to only have to pay $250,000 in the face of such detriment
ii. Same facts as above, but the freeway actually increases the value of the remaining land (because there’s more access)
a) Fair-Market Value of the Part of Blackacre Taken = $250,000
b) Fair-Market Value of Blackacre After Taking (with freeway running through it) = $800,000 ($50,000 increase)
1) State’s Argument = it should only pay $200,000, because that is the reasonable & fair amount of detriment suffered by Blackacre; the value of Blackacre increased by $50,000, so the State shouldn’t have to pay more than is reasonably necessary to make the landowner whole again
2) Landowner’s Argument = the better argument (as most courts agree) is that the landowner would be entitled to $250,000 from the State, because that was the fair-market value of the part of Blackacre that was taken; just because the value of the remaining land increased as a consequence of the State’s taking doesn’t mean the State should be entitled to pay less (maybe consider this severance damages?)
E. Landowner’s Remedies for 5th Amendment Takings
99. Just Compensation Damages = government required to compensate the landowner for the taking
i. Temporary Taking = government required to pay the fair-market value of the property taken, for the period that it’s taken
ii. Permanent Taking = government required to pay the fair-market value of the property taken
100. Rescind & Terminate Regulation = government can rescind and terminate the regulation and pay landowner for any damages he incurred while the regulation was in effect
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