POLICIES: Reasonable Expectation interest, certain rules, Locke Labor Theory (promotion of economic activity) & proper role of custom & buyers in the ordinary course of business (commerce benefits), free alienability, bona fide purchasers for value, productive use of property, furtherance of commerce, certainty in recording 

 Property OUTLINE SPRING 2021
Real Property: Land, buildings on land 
Tangible personal property: goods (automobiles) 
Intangible Personal Property: Intellectual Property, Rights to sue someone 
· When will a court honor a right someone claims in property or impose a duty on someone in terms of how they handle their property? 
· The government determines whatever rights or obligations we have with property 
Basic Property Rights: Balancing Interests of individuals & society 
· Right to exclude 
· Cannot always exclude. 
· E.g. coastal access 
· Right to transfer 
· E.g. if someone owes money to a creditor, they can’t just sell it to someone and be like “what condo?” 
· Right to possess and use 
· E.g. not all use is allowed-- meat processing plant in residential neighborhood? 
· Right to destroy 
· Law sometimes protects certain structures 
MODULE 1: 
Acquisition by Capture 
Accession and Increase 
Accession: 
· Arguably supported by Locke labor theory of property 
· Property law awards those who take initiative to promote economic activity. 
· Somebody in good faith uses someone else’s property 
· A innocently uses B grapes to make wine 
· Assume wine is “fundamentally different” or that A’s labor significantly increased the value of B’s product: A gets wine, B gets reasonable value of raw grapes. 
· Ex. 2: Labor + Materials 
· B innocently puts a custom automobile body on autoframe owned by A 
· If the auto body is viewed as the “principal material,” B would get the whole product. A gets a reasonable value of frame. 
Increase: 
· Offspring of tame or domestic animals belong to the owner of the mother 
· A universal rule 
Pierson v. Post 
Rule: Mere pursuit is not enough 
Dissent: Hot pursuit (looks like they’re about to catch the animal using large dogs-- reasonable prospect of attaining the animal) should provide some form of possession; 
· But how do we know how big the dogs have to be? 
Key Takeaways from Pierson: 
· First in time, first in right 
· Possession is 9/10ths of the law 
· Policy favoring rules that are certain 
· Policy favoring promotion of economic activity (Locke labor theory → Dissent) 
· What is the proper role of custom? 
Problems p. 22 
1. Ratione soli “of the soil” constructive possession to owner of the land 
2. Law of capture applies to wild animals in natural habitat (ferae naturae), not to domestic animals (including animus revertendi). 
3. Question 4 
a. Doctrine of capture would apply to a tiger roaming in Los Angeles? 
i. Capture only applies to wild animals in their natural habitat 
ii. Capture would not apply to the fox either b/c it was outside of its natural habitat. 
Popov v. Hayashi 
· Facts: Dispute over the rightful owner of a valuable baseball hit by Barry Bonds. Everyone was looking forward to catching the ball once Barry hit it and broke a record, so they all gathered with gloves in the area Bonds hit most of his home runs (the arcade). Ball flies into the arcade and hits the upper part of Popov’s glove, not clear if its secure but stopped the momentum of the ball. People voluntarily and involuntarily fell all over the ball in chaos including defendant Hayashi. Hayashi ends up coming up with it. Not clear whether Popov retained control of the ball as he fell into the crowd. Popov sues Hayashi for conversion, trespass to chattel, injunctive relief, and constructive trust. 
· On appropriate C.O.A.: Hayashi intentionally took it from him and refused to take it back: conversion, T to C inappropriate bc doesnt have to do with use and enjoyment or damage to the ball. 
· Cant sue for conversion w/o possession 
· Issue: Did Popov achieve possession or the right to possession as he attempted to catch and hold on to the ball? 
· What is possession? 
· Hayashi: Complete control, dislodged by incidental contact → not possessed
· Popov: Unequivocal dominion and control
· Occurs when an individual intends to take control of the ball and manifests that intent by stopping the forward momentum of the ball 
· Some cases support this 
· Pretty different 
· Hunting or fishing of wild animals 
· Some maritime stuff 
· Diff b/c 
· Custom in the practices 
· Unworkable to kill and animal and put your arms around it and pick it up 
· Opposite of baseball 
· Where custom and practice is that a person will achieve full control of a ball before claiming possession. Fans expect you to come up with it
· Did not get full possession b/c not clear whether he would have retained control of the ball after contact, but there was also an attack: we can’t motivate violence like that 
· HOLDING: When an actor undertakes a significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable PRE-POSSESSORY interest in the property. That pre-possessory interest constitutes a qualified right to possession which can support a cause of action for conversion. 
· Hayashi had unequivocal dominion and control when he picked it up. Popov has this pre-posessory interest 
· Split it and sell it 
Takeaways from Popov: 
· Cost of litigation 
· Relationship of property to tort 
· Equity vs. law (Selden: equity depends on the length of the chancellor’s foot!) 
· Relevance of custom 
ASSIGNMENT 2: 
Acquisition of Property by Find 
Armory v Delamirie: Relativity of title 
Facts: Chimney sweep found a jewel in a setting while on the job and delivered it to a goldsmith for appraisal. The goldsmith retained the jewel, returning only the socket that it came in. The chimney sweep sued in trover and was awarded the value of the jewel. 
Holding: The court held that a finder of an object has good title against everyone other than the rightful owner. 
Rule: Other than the rightful owner of the jewel, the finder has good title against anyone but the true owner (or a prior possessor) 
· Jus tertii: “rights of  a third party”- courts usually reject
· What presumably the defendant wanted to say: the sweep didn't have ownership 
Bailment-- Armory gave the apprentice the jewel. Transfers possession not title 

DEFINITION: Rightful possession of goods by a person who is not the owner. 
· Person who delivers chattel: bailor, receives: bailee (possession but not title) 
· Voluntary- laundry 
· Involuntary-- finder of lost chattel 
Standard of care depends on who benefits from bailment. If bailor is the sole beneficiary → gross negligence. If benefits both → liable if ordinary negligence towards property. If benefits only the bailee → slight negligence 
In Armory it was Involuntary → slight negligence would’ve made him liable 
Prior Possessor 
Hannah v Peel: 
In 1938, Major Hugh Peel (defendant) was granted ownership of a house. There is no indication that Peel ever lived in the house. In 1940, Hannah (plaintiff) lived in the house while it was requisitioned for the quartering of soldiers. While there, Hannah found a brooch embedded in a windowsill. Hannah reported his find to the police, who held the brooch for two years. When no owner was found, the police gave the brooch to Peel, who sold it for 66£ in 1942. (The brooch was subsequently resold by the jeweler for 88£). In 1943, Hannah sued for return of the brooch or for its value.
Who has the rightful claim to lost property found: the property owner or the finder? 
Cases: 
Bridges-- 
There, a patron found bank notes in a store. When no owner was found, the patron sought the notes from the shopkeeper. On appeal, the court held that the notes belonged to the finder, as the shopkeeper never exercised control over the notes. The notes clearly had been “lost.” It was happenstance that the notes were lost in the store.
· general rule of law, that the finder is entitled to it against all persons except the owner."
South Staffordshire-- held that the possessor of land had better right to goods found on the land than the finder. It is not clear that this rule is correct. The judge went beyond the proposition that a landowner is entitled to everything “attached to or under the land.” There, Sharman found two rings at the bottom of a pool, but Sharman was on the property because the water company contracted with him to clean out the pool. A better explanation for the outcome there is that Sharman may have obtained possession first, but his employer had the right to claim title because Sharman was acting as an agent.
In Elwes v. Brigg Gas Co., 1886 Ch.D. 33 562 (1886), a gas company that had leased the mineral rights to property found an ancient boat while excavating the land. The court held that the boat clearly belonged to the property owner, who owned and exercised control of the property at all times.
Types of Lost Property: 
· Abandoned property-- p. 130. Finder wins 
· Lost Property-- e.g. ring falls off finger 
· Mislaid property-- e.g. someone puts a purse on a table and forgets where they put it 
· Treasure trove-- old buried treasure 
· Shipwrecks-- salvage rights for finders even if not abandoned
RULE: The finder of property not attached to or under land has priority over the owner of property on which it is found if
· The finder was lawfully residing on the premises 
· The finder is not an agent of the owner 
· The finder honestly reports the find 
· The owner never occupied the premises 
Finder vs. Owner of Locus in Quo 
· Mislaid property vs lost property 
· Property embedded in ground or lying on top 
· Public place vs. private house 
· Agent of owner of locus in quo vs owner 
· Trespasser vs. owner 
· Owner likely to win 

What policies should guide law dealing with finders? 
· Want rightful owner to regain possession 
· Want to reward honesty 
· Want to reward reasonable expectations 
ASSIGNMENT 3: 
Acquisition by Adverse Possession: 
Statute of Limitations: 
· Time to sue is limited 
· Right to exclude someone from land: cause of action is for ejectment 
· Action for ejectment range from 21 to 5, depending on the state. 
· You may lose some or all your land, or lose your right to sue 
Elements: 
1. Actual Entry-- trespass must have occurred 
a. Must have used land in the way a reasonable owner would under most circumstances, not just enter
2. Exclusive possession 
a. Must not be shared w/ owner of property or public at large. Absolute exclusivity is not required. People outside the claimant can come and go from time to time. 
b. Look to the nature of the land: rural? Hikers may come and go. 
c. Church in Fulkerson-- public came in 
3. Open & Notorious 
a. Must put owner on notice of the claim
b. Adverse possessor’s entry and subsequent acts of use are of the sort that would put reasonably attentive property owners on notice that someone is on their property. 
c. Constructive, not actual notice
4. Hostile & Adverse 
a. Not necessarily ill will, but the claimant must be occupying it without permission of the owner. 
b. Split of authority on State of Mind req’d 
i. Objective Approach (state of mind irrelevant) 
1. Look at what the claimant is actually doing. Would a reasonable person think that based on the actions of the claimant that the claimant is claiming the land. 
2. If the adverse possessor occupied and used the land in the way that one would reasonably expect of the true owner of land of that character? 
ii. Good faith approach 
1. Plaintiff thinks they owned the land, but they do not 
2. Are they acting honestly under the circumstances? 
iii. Aggressive Trespasser approach 
1. I know I don’t know it, but I’m claiming it anyway! 
5. Continuous & Uninterrupted for statutory period 
a. Look at use of the property 
i. Summer home during summers vs. farm most of the time 
b. Rightful owner can interrupt by ejecting the claimant 
**Some jurisdictions require adverse claimants to have paid all property taxes (CA element)***
Policies Involved in Adverse Possession 
· “You snooze, you lose.” -- Law doesn’t like stale claims: the longer someone waits to assert, the less reliable the evidence is. This is the theory behind the SoL. 
· Locke Labor Theory-- prefer that property be used in productive fashion 
· Protect people’s reasonable expectations that land is theirs 
· After a period of time, someone occupying the land might expect it is theirs-- the real owner hasn’t been around in forever! 
· Resolves boundary disputes 
· Unclear sometimes where the line is 
· Contrary policy: Law should not encourage appropriation (theft) of land 
Fulkerson v. Van Buren: Majority Adopts a “Aggressive Trespass” Definition of Hostile 
Fulkerson owned the property starting 1949. In 1985, The Progressive Church (van Buren, reverend) began cleaning the land and using it after it had been trashed. In 1995, after asking the Church to leave, Fulkerson brought suit asking for ejectment. Counterclaim by the church saying they owned it by adverse possession.
· Van Buren testified he would not have improved the property if he did not believe the Church had rights to the parcel 
· Also testified that he learned the church did not have a deed to the parcel in 1990/91 and made no assumptions about whether they owned it prior to that. 
· Van Buren also testified that he was told that Fulkerson held title, and only sought to claim adverse possession after they were going to be ejected. 
Holding: 
Under Arkansas law, mere possession of real estate for the statutory period is insufficient to gain title by adverse possession. Instead, the possession must be adverse or hostile, meaning under a claim of right, title, or ownership in conflict with the right of the holder of legal title. Possession is presumed to be in conformity with the superior right of the holder of legal title, and will not be considered adverse absent a clear, distinct, and unequivocal intention to hold the real estate adversely
Ad Coelum Doctrine 
· Owner of property owns from heaven to hell 
· Can someone claim adverse possession to an underground cave? 
Color of Title: Possession of Part of land under color of title is constructive possession of the whole land. 
· Claimant is claiming title based on a written instrument (deed, will) or judgement or decree that is invalid for some reason 
· Some special rights when you are claiming under color of title 
· Actual possession of only a part of land described by the defective document is constructive possession of all that document describes even if you’re actually possessing only part of it 
Limitations (problems on p. 141) 
· Somebody occupying part (40%) of Blackacre under color of title (a deed that says they own 100% of the land) Tries to evict O in 1994, the possessor of the 100 acres from 1975 (before the adverse possessor). Limitation here, they’d probably have to split the property. 
· Let’s say they both were adverse possessors under color of title, each is under constructive possession under basic rule, now we’re back to first in time first in right. O was first → O will win, A can keep their part. 
· Problem 2: Let’s say you have two owners. 
· X owns lot 1 
· Y owns lot 2 
· Z invalidly deeds lots 1 & 2 to A, who occupies lot 1 only for statutory period. 
· Does A now own lots 1&2 
· Again, under basic rule, if he occupied part, he is deemed to be constructively possessing all of it. 
· However, we have two different owners of the property described in the deed. 
· Could Y even sue for trespass if A is only occupying lot 1? Problem here. No, since there is no trespass on lot 2, we can’t say that the SoL is running on lot 2. Also a problem with open and notorious, no notice at all. If Y is driving by, he couldn’t tell someone was on the land. 
· Say “X” invalidly deeded lots 1&2 
· Any claim A would have to lot 2 would be under color of title b/c he has the piece of paper that A owns Lot 1 & 2. Claim to Lot 1 is a legitimate claim, no problem here. Raises the same problem as before: if Y owns Lot 2, does he know what’s going on? There hasn’t been a trespass on lot 2. 
· Would it be different if X invalidly deeded lots 1&2 and A occupied lot 2 
· Here, we have a more traditional scenario. Claim to lot 1 is legitimate. Claim to lot 2 is under color of title. Y now has a trespass claim against A because A is actually on lot 2. Therefore, open and notorious problems/SoL problems are not relevant. 
Boundary Disputes 
· Normal scenario where adverse possession comes up 
Hollander v World Mission Church of Washington D.C. 
Facts: 
· Hollander mistakenly believed she owned a property line up to a line of trees. 
· Lower court says since Hollander was mistaken in regard to possessing part of the Church’s land, it wasn’t necessarily hostile enough to satisfy the element for adverse possession. 
· Are they saying Hollander had to have a definite intent vs whether she was mistaken about it and can still prevail, 
· Important point: 
· When we talk about these boundary dispute type of cases, we do have the two different approaches that deal with the subjective intent of the person claiming: 
· There is the Maine doctrine 
· Claimant has to intend to claim up to a certain line, whether it is correct or not. A mistake negates the adverse intent. Trial court seems to be pretty clearly applying this doctrine. (Chaney) 
· Creates self serving testimony problems 
· The Connecticut doctrine 
· Focuses on the objective. Looking at the facts. They looked at what Hollander did to the land (cleaning up, all of her conduct looked like she was claiming this property up to that line). 
· More administrable. 
· MAJORITY RULE 
· Serves the policy of people making productive use of land. 
Other ways to deal with boundary disputes: 
Mistaken improvements (3d) of Restitution 10: Mistaken Improvements by Failed Adverse Possessor 
· Approach other than just handing them the property through adverse possession. 
· “A person who improves the real property of another, acting by mistake, has a claim in restitution as necessary to prevent unjust enrichment. A remedy for mistaken improvement that subjects the owner to a forced exchange will be qualified or limited to avoid undue prejudice to the owner” 
· If improver is acting intentionally, they’re probably SOL
· We’re talking about good faith mostly and color of title claims that allow some sort of restitution. 
· Don’t want to force the owner of property to pay for something they didn't ask for. 
Agreed Boundaries: i) uncertainty re proper location; ii) express or implied agreement, written or oral, to treat particular line as true boundary (some states require posession up to the line) 
Acquiescence or “silence acceptance: you folks have agreed to this being the boundary line even if it really isn't): Assume a fence along a line. Parties don’t object to the location of the fence for a long period of time (may be shorter than the SoL, depends on the facts & jurisdiction) 
Estoppel: Owner of lot A misleads owner of lot B about proper boundary line and owner of lot B relied on misrepresentation 
· Owner of Lot A is estopped from claiming that the property line is something other than what they told lot B. 
Howard v. Kunto: Tacking & “Continuous and Uninterrupted” Element. Remember Continuous and Uninterrupted is based on Usual Use of the land. 
· Because of survey errors, parties live on wrong lots 
· Lot A: Kunto’s deeded land, deed from Millers in 1959 
· Lot B: Kunto’s & predecessors’ home located on this lot since at least 1932, used as summer home. Property actually belongs to Moyer, deeded to Howard. 
· Lot C: Moyer’s house on this lot, property belonged to Howard, deeded to Moyer. 
· Howard is trying to say I owned the land that Kunto’s land is own. 
Issue: 
· Whether a claim of adverse possession can be defeated b/c it is only used for part of a year, summer occupancy 
· Court lays out a standard re: a property being occupied. It’s based on how a reasonable person would use the property. People who typically occupy these homes do so in the summer. Therefore, actual entry is satisfied. 
· Whether Kunto can claim adverse possession by “tacking” his possession period onto the period of the prior owner, the Millers. 
· Court makes sure to limit the use of tacking. They say there must be privity. Since Kunto had purchased property from Miller, the two are in privity and Kunto can then tack his period onto Miller’s period and they distinguish trespassers vs squatters and Kunto. 
Who wins: Kunto gets to keep his property and the interest in his property that his deed describes. 
· Would a court see this the same way if this was vacant land and the Kunto’s came by and pitched a tent and packed up and left. No permanent structures, etc. They’re still there for the statutory period. 
· Argue that its the reasonable use of land. Why leave a tent in the winter? 
· Other side: b/c they are coming in and setting up a camp that is not permanent in any way, they are more like a squatter, and they could be doing this anywhere and its much more difficult to tell if its the same person. 
· Argue for objective test. Reasonable land owners wouldn’t be able to tell if they’re campers that they are adverse possessors. 
· Main issue: it is not open and notorious. 
-------------------------------------------------------------------------------------------------------------------------------
On the privity issue required in Tacking Cases 
· Tacking between successive adverse possessors is usually permitted only when they are in privity of estate with each other. 
· Clearly exists where A, who possesses for a period of time less than the statutory period, voluntarily transfers property to B, who then possesses for a period that, together with that of A, exceeds the statutory period. 
· Methods: transfer by deed, intestate succession or by will 
· In Kunto-- was there transfer by deed? 
· Maybe? There was a problem where the deed was to another property. They court used privity of contract. 
· Privity of Estate is uncertain. You could argue there isn’t privity of estate in Kunto. A more certain rule to not require privity of estate. 
· On the other hand 
· Privity clearly does not exist if A abandons possession after less than statutory period and B takes over possession. 
----------------------------------------------------------------------------------------------------------------------------
Disabilities and tolling the SoL 
· Can delay (extend) SoL, called “tolling” 
· Depends on the state statute 
· 151 problems 
· A = H until 2017 
· B = O’s heir, H, is six years old in 2007 → SoL applies here. We don’t care about “H” & it’s still 2017 
· Question 2: May 1, 2005 → 1984 until 2002 is 18 years, has until 2005 
Adverse Possession of Chattel 
O’Keefe v. Snyder → “The Discovery Rule” Supplanting Adverse Possession Elements for Chattel 
Facts: In 1946, Georgia O’Keeffe (plaintiff) noticed that three of her paintings were missing from a gallery, but she did not report the pieces stolen until 1972. In 1975, O’Keeffe learned that her paintings were in a gallery in New York, and in March 1976 she brought suit in replevin against purchaser Barry Snyder (defendant). Snyder impleaded Ulrich Frank, who sold him the paintings. Frank claimed that his father had possession of the paintings for over 30 years. Snyder moved for summary judgment. Snyder asserted that he was a purchaser for value, he had title by adverse possession, and O’Keeffe’s action was barred by the applicable six-year statute of limitations. O’Keeffe filed a cross-motion arguing that the paintings were stolen, she had rightful title, and the statute of limitations had not run.
Issue: When did O’keefe’s SoL accrue? 
· Literal language of SoL can lead to unjust results, particularly with chattel as opposed to real property which can be easily concealed and in turn almost always will present a problem with the notice requirement, or the “open and notorious element” 
· . Court proposes the discovery rule 
· Cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered, facts which form the basis of a cause of action. 
· Shifts the burden of proof to the “owner” and their conduct in trying to get their property back. Did they exercise reasonable diligence? Why should we let them defer the beginning of the SoL? 
· Can prevent the statute of limitations from running 
· “Reasonable diligence” will be a fact based inquiry. If the good is of moderate value, simply reporting it to the police may be enough. 
· Subsequent transfers of the chattel may affect the degree of difficulty encountered by a diligent owner seeking to recover their goods. 
Three Rules (Alternatives to Discovery Rule) 
· Conversion Rule: The SoL begins to run against the original owner as soon as property is converted. If property fraudulently concealed (stolen), courts will extend the SoL though. 
· Adverse Possession Approach: need to satisfy real property adverse possession req’s 
· Discovery Rule-- as described in O’keefe. 
· Demand Rule: SoL does not begin to run until the true owner makes a demand for the return of the property and the demand is refused 
· Gives most power to the original owner. Have to actually find the guy and confront him before SoL runs. 
UCC 2-403: Voidable Title vs. Void Title, Merchant Entrustement: FOR sales of goods 
Void title rule: 2-403(1) → thief has no title and cannot convey good title to anybody 
· If a person acquires possession of a good where the true owner did not intend to transfer title to the good, then the possessor acquires no title to that good and cannot transfer good title to it to anyone else. (thief has no title) 
Voidable title: 2-403(1) → Can give good title to good faith purchaser 
· Where the true owner intends to transfer the good, even though transfer of possession was procured through fraud or misrepresentation. 
· For example 
· O sells Picasso’s painting that O owns for 150k to A. A hands O a check for that amount, and then sells the painting to B for 200k. However, A’s bank account is insufficient to cover the amount of the check, and the check bounces. Under UCC 2-403(1)(b), B still owns the painting. A had a voidable title, giving him the power to transfer title to B, a good faith purchaser. 
Merchants: 
· UCC 2-403(2): If goods entrusted to a merchant, merchant can transfer rights of entruster to the buyer in the ordinary course of business. 
· Buyer in the ordinary course of business: retail, buying at an art gallery who sells paintings, not private sales 
· Entrustment = any delivery or any acquiescence, regardless of any condition expressed 
Acquisition by Gift 
· Intent to make a present transfer of an existing interest in property 
· “When I die X gets this” → NOT PRESENT, this is a promise. 
· Delivery 
· Manual 
· Actual delivery. Donor physically transfers possession of the object to the donee. Manual delivery is the primary method of delivery for most items of tangible personal property. 
· Constructive 
· Constructive delivery occurs when the donor physically transfers to the donee the means of access to or control of the gifted object. I.e. handing over the keys. 
· Permitted when manual delivery is impossible or impracticable. 
· Symbolic
· The donor physically transfers to the donee an object that represents or symbolizes the subject matter of the gift. Include a writing. 
· Usually permitted when manual delivery not feasible, but MODERN TREND is that it is permitted even when manual delivery is possible. 
· ALWAYS ASK WHETHER IT IS A PRESENT TRANSFER 
· Acceptance 
· Generally presumed 
Gift Causa Mortis 
· Gift of personal property in anticipation of donor’s imminently approaching death 
· Requirements: intent, delivery, acceptance, donor’s expectation of imminent death 
· Can be revoked by donor at any point until donor dies, or if donor does not die from anticipated peril 
Examples: 
· Suppose O writes a check to B on her checking acct and hands it to B. Before B can cash the check, O dies. 
Approaches: 
1. Formalistic-- no gift until check paid, bc donor retains dominion and control of funds, and can stop payment 
2. Realistic-- holding valid gifts of checks on facts similar to those in Woo 
· Suppose that O, while wearing a wristwatch, hands A a signed writing saying “I hereby give A the wristwatch I am wearing” 
· Here it is very easy to hand the watch to them. Should symbolic delivery be ok? 
· Is handing the paper over more of a promise (and thus unenforceable for the lack of consideration) or a gift? 
MODULE 2 
Present Possessory Estates (Freehold) 
Freehold estates-- what you might think of as ownership interests 
Types: 
· Fee simple (fee simple absolute)-- most property held this way in U.S. 
· Owner grants “to A and A’s heirs” or “to A” 
· “Words of purchase” -- to A 
· Words of purchase: denote who is the transferee
· “Words of limitation” - “and A’s heirs” 
· Denote what estate the grantor has given A 
· Characteristics: Fee simple owner can occupy, use, freely transfer both while alive (inter vivos) or upon death (by will or intestacy) 
· Can sometimes subject to defeasance 
· ABSOLUTE RESTRAINT ON ALIENATION on fee simple is void. 
· Fee tail-- largely obsolete 
· A way of keeping property in the family 
· O grants “to A and the heirs of A’s body” 
· Characteristics: A can occupy and use, but not waste, but can only transfer possessory interest during A’s life (to B, creating a free simple). When A dies, land passes to direct descendant (normally first born son at common law). 
· Future interest: Reversion (back to grantor) to O and O’s heirs if no direct descendants, or possibly a remainder (remainder is a future interest that occurs upon the natural expiration of the preceding freehold estate)  (to A and the heirs of A’s body, then to B)
· TODAY 
· Largely abolished: restrained alienation, concentrated wealth 
· “To A and the heirs of A’s body, then to B”: some states say A has a fee simple and B has no rights, others will honor gift to B if A doesn’t transfer land and dies without issue. 
· Fee tail today 
· Some jdx say the first taker → life estate, but then A’s issue would receive title in fee simple absolute 
· Some jdx say it just creates a fee simple absolute period 
· Some jdx will say there is a fee simple, but will honor a future interest if A dies without issue 
· To A and the heirs of A’s body, buf if A dies without issue, to B and B’s heirs. 
· Life estate 
· O grants “to A for life” or “to B for life of C” (latter called “life estate per autre vie”) 
· Characteristics: A can possess and use (not waste) for A’s life, can only transfer A’s life interest 
· Future interests: reversion to O, possibly reminders for others (e.g. “to A for life, then to B”) 
Problems p. 186 
1. Policy advancing “fee simple” 
a. Policy favoring free alienability of land-- prefer people with an interest in land be able to convey it. 
2. O conveys Greenacre “to A and her heirs.” A’s only child B, is an unscrupulous spender. Does B have an interest in Greenacre, reachable by B’s creditors? 
a. No, A hasn’t died yet. We do not know who heirs are until the person dies. 
b. An heir only has a “mere expectancy” → not an interest w/ particular value 
Problems p. 187 
1. Testate= has a will. O, owner of Blackacre, has 2 kids, A and B. B dies testate, devising all his property to W, his wife. B is survived by three children, B1, B2, B3. A1 is born to A. Then O dies intestate. Who owns Blackacre? 
a. W is not O’s wife. Heirs of O are B1, B2, B3, A (50%) 
b. W is not an heir b/c B didn’t have anything to give to W in terms of O’s estate when he died. B has a mere expectancy. He predeceased “O” 
2. O conveys Blackare “to A and her heirs” If A dies intestate without issue, will Blackacre escheat to the state? 
a.  NO, heirs include more than just issue. 
b. Look up types of heirs on p. 186-7 
Problems p. 189 
1. In Mass., O conveys Blackacre “to A and the children of his body.” A has three children. What is the state of title in Blackacre? 
a. A court probably wouldn’t call this a fee tail. Look at the language “children of his body” vs. “heirs of A’s body.” 
b. Unclear what it is. Could maybe be that O is saying A and the kids get this property and they get it together as co-tenants in fee simple. 
2. O conveys blackare “to A for life, then to B and heirs of his body, but if B dies without issue, then to C and his heirs” 
a. C would have an executory interest if B dies without issue 
b. A has a life estate 
c. B has a fee tail 
d. First/Second category 
i. First 
1. A get a life estate, B has a fee simple. C gets nothing 
ii. Second category 
1. A life estate, B would have a fee simple but if in fact the first taker, in this case B, dies without issue, then we will recognize the gift over-- C has the executory interest. If B dies with issue, C’s interest is cut off entirely 
White v Brown  → Person Creating the Interest is kinda vague about it: preference for the Fee Simple, Absolute Restraints on Alienability in Fee SImple are Null and Void 
Facts: Jessie Lide drafted a will prior to her death, granting her home to Evelyn White (plaintiff). The will restricted the gift to White by prohibiting her from selling the residence (does she have a life estate, or a fee simple is the question)  After Lide died, White brought this action to obtain construction of the will, so that title of the home would pass to her. This construction was challenged by Lide’s nieces and nephews (Brown) (defendants). The trial court determined that the will granted a life estate to White, not a fee simple absolute. (If it was deemed a life estate, it would have been valued at (life expectancy calculation, p. 195) White petitioned for certiorari to the Supreme Court of Tennessee.
Reasoning: Yes. White obtained a fee simple absolute from Lide, because there is insufficient evidence to indicate an intent to grant an estate less than a fee simple absolute. When the terms of a will are ambiguous, said will shall be determined to have passed a fee simple absolute. In this case, the only potential issue that arises is the fact that Lide’s will prohibits White from selling the residence in question. However, when the terms of a will are ambiguous, there is a strong presumption that a fee simple absolute was intended. Here, the prohibition on selling the home is not significant enough to indicate that anything less than a fee simple absolute was intended to be granted by Lide. Thus, White is entitled to a fee simple absolute. 
Baker v. Weedon: Life Tenant & People w / Future Interests Interaction 
· May life tenant sue to have property sold? 
· Sometimes. “Necessary for the best interest of all the parties” Court says it’s not appropriate for it to be sold. They’re trying to help Anna and protect the future interests of the remaindermen. The property was rising in value (speculatively) 
· What would the deceased spouse of the life tenant have wanted? 
· So Baker here is a life tenant. The will said my property shall go to Anna for life, and if she dies without issue, to my grandchildren. Anna wants to sell the property and get some change right then and there. The kids want to sit on it b/c the value is going to appreciate. The wife of the deceased Anna sues to enforce the sale of the property. 
· The lower court granted Anna's request on the theory of economic waste. The Bakers filed an appeal to prevent Anna from selling the land in which they possessed a future interest, vesting after Anna’s death. The Bakers argued that because Oakland Farm was not deteriorating and there is sufficient income from rental to pay taxes, then a judicial sale was improper.
· Holding: Courts are not limited to waste analysis, can also consider whether a sale is necessary for the best interest of all the parties, including the life tenant and the contingent remaindermen. In this case, the best interest of all the parties would not be served by a judicial sale of the property at the present time. A sale would provide immediate relief to Anna, the life tenant, who needs the money to pay her expenses and taxes. However, such a sale would cause great financial loss to the Bakers, the remaindermen, who seek to sell the property at a higher price after their interests vest. 
Restraints on Alienation 
· Absolute restraint on alienation of fee simple estates is null and void, whether restraint is disabling, forfeiture or promissory 
· Partial restraints on alienation may be enforceable if reasonable given purpose, nature, and duration of restraint. 
Defeasible vs. Indefeasible Fees 
· Indefeasible fee called “fee simple absolute” 
· Defeasible fee: possessory right can be lost upon occurrence or non-occurence of defined event (grantor retains some control over property) 
· Fee simple determinable: “to school district, so long as property is used as a school” 
· Fee simple subject to condition subsequent: “to school district, but if property ceases to be used as a school, grantor has a right to re-enter and retake the premises” 
· School district retains fee, but the grantor can come in and terminate the right of possession upon the occurrence of a certain condition 
· Right of entry, power of termination 
· Fee simple subject to executory limitation: “to school district, but if property ceases to be used as a school, to city library.” 
· NOTE: 
· Be careful w/ language 
· “To school district, so long as property is used as a school, then to city library” is fee simple determinable, library has executory interest. 
Defeasible fees create future interests… 
· Defeasible fees create future interests: 
· Fee simple determinable: 2 possibilities 
· possibility of reverter (if goes to grantor) 
· Executory interest (if goes to somebody else) 
· Fee simple subject to condition subsequent 
· Right of entry to the grantor 
· Fee simple subject to executory limitation: 
· Executory interest 
· NOTE well: no such thing as a “possibility of reversion” 
Differences among these future interests: 
· Possibilities of reverter and executory interests are automatic 
· School district example: 
· If they stop using it for school purposes 
· Possibility of reverter 
· Grantor has the fee 
· Gift over to the city library 
· Now the library has the fee. 
· Right of entry requires grantor to take action before fee is terminated 
· Historically, possibility of reverter and right of entry could be inherited, but not transferred inter-vivos (not very relevant) 
· Of these interests, only executory interests are subject to the Rule Against perpetuities (RAP) 
Marenholz v. County Board of School Trustees -- preference for FSCS but you have to look and see if there is an act required or if its automatic (FSD v FSCS) 
In March 1941, the Huttons executed a deed transferring 1.5 acres of their 40-acre plot to the Trustees of School District No. 1 (defendants). The deed provided that the land “was to be used for school purposes only; otherwise to revert to [g]rantors.” In 1973, classes were moved to another location, and the Hutton land was used for storage. In July 1941, the Huttons purported to convey the reversionary interest in the school land to the Jacqmains. In 1959, the Jacqmains purported to convey their interest in the Hutton School land to the Mahrenholzes (plaintiffs). . Mr. Hutton died intestate in 1951; Mrs. Hutton died intestate in 1969. Their only heir was Harry Hutton. The Mahrenholzes filed a complaint seeking to quiet title to the Hutton School land in them. The trial court held that the 1941 deed from the Huttons to the school district reserved for the Huttons a fee simple subject to a condition subsequent followed by a right of reentry. Because the Huttons could not legally convey this right to another during their lifetimes, the right passed to their only heir, Harry, upon their deaths. In 1977, Harry purported to convey to the Mahrenholzes his interest in the Hutton School land, but the trial court held that Harry had not successfully regained title of the land because he had not moved to retake the land in 1973 when the land was no longer used as a school, and thus could not have passed title on to the Mahrenholzes. Thus, the trial court dismissed the Mahrenholzes’ complaint seeking to quiet title. The Mahrenholzes appealed.
“Only” and “revert” language → created a free simple determinable, their heir inherited the reverter 
Future Interests 
· Right of possession delayed to some future time. Legal rights to its owner, and is protectable by courts as such. 
Two basic groups 
(1) Interests Initially retained by the transferor 
(a) Reversion 
(i) A reversion, generally, is the interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to take the property when the lesser estate expires. 
(ii) Common Law: Transferable during life, and descendible and devisable at death. 
(iii) Can be possessory or non-possessory in the future 
(iv) Example: O conveys Blackacre “to A for life.” 
1) O has a reversion in fee simple, certain to become possessory. If when A dies, either O or O’s successors in interest will be entitled to possession. 
(v) Example: O conveys Blackacre to “A for life, then to B and her heirs if B survives A” 
1) O has a reversion in fee simple, uncertain that it will become possessory. Only reason why it would is if B does not live longer than A. If B outlives A, then O’s reversion is divested on A’s death and will never become possessory. 
(b) Possibility of reverter 
(i) When an owner carves out of his estate a determinable estate of the same quantum. 
(ii) Mostly always deal with fee simple determinable out of a fee simple absolute, but can sometimes occur with a life estate is conveyed to another, determinable on the happening of an event. 
(c) Right of entry 
(i) When an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate, the transferor has a right of entry. 
(ii) Mostly deals with fee simple subject to condition subsequent. 
(2) Interests created in a transferee
(a) Cannot be retained by the transferor, created only in transferees.  
(b) Remainders are capable of taking effect in possession upon the natural expiration of the possessory estate immediately before them, 
(i) Vested Remainder 
1) Given to an ascertained person, 
2) AND not subject to condition precedent (can be subsequent) 
3) Types 
a) May be indefeasibly vested, meaning that the remainder is certain of becoming possessory in the future and cannot be divested. 
b) May be vested but not certain of becoming possessory, vested subject to being divested if an event happens. 
4) A remainder created in a class of person’s such as in A’s children, is vested if one member of the class is ascertained, and there is no condition precedent. 
a) Remainder is vested subject to open or vested subject to partial divestment if later-born children are entitled to share in the gift. 
b) Example: O conveys to A “for life, then to A’s children and their heirs” A has one child, B 
i) The remainder is vested to B subject to open to let in later-born children. B’s exact share cannot be known until A dies. If A has no child at the time of conveyance, the remainder is contingent because no taker is ascertained. 
(ii) Contingent Remainder 
1) Given to an unascertained (unborn) person 
2) OR subsequent to a condition precedent other than natural expiration of the estate 
3) Example: “To A for life, then to the heirs of B” 
a) Heirs of B are not clear until B dies, so contingent remainder. 
4) Example: Alternative contingent remainders 
a) O conveys Blackacre to “A for life, then to B and her heirs if B survives A, and if B does not survive A, to C and his heirs” 
i) Here, B and C have alternative contingent remainders. If the remainder in B vests, the remainder in C cannot, and vice versa. 
(iii) Executory interest 
1) Cut short the interest before them. 
2) Can take effect only by divesting another interest. The difference between taking possession as soon as the prior estate ends and divesting the prior estate is the essential difference between a remainder and an executory interest. 
3) Two types 
a) Shifting: from one transferee to another 
b) Springing: from the grantor (O) 
i) To A when A gets married 
(3) NOTE: Identify the interest but also the estate!!!!
(a) “Remainder in a life estate” “Remainder for life” 
EX: “O conveys Blackacre to A for life, then to B if B gives A a proper funeral.” 
· It isn’t possible for B to give a proper funeral to A before A dies (which means his interest doesn’t come into play immediately upon the end of the preceding estate) and thus it becomes an EXECUTORY interest. Since A has died then, there is a reversion in O until B gives A a proper funeral, in which case B’s executory interest is SPRINGING since it divests O at that point. 
BUT, if “to A for life, then to B if B turns 21 before A dies” 
· Here, we have a contingent remainder since B could turn 21 before A dies. 
A remainder is something “capable of becoming possessory upon the end of the immediately preceding estate” 
REMAINDERS v. EXECUTORY INTERESTS!!! 
Restrictions on Future Interests: 
· Restrain alienation of property 
I. Destructibility of Contingent Remainders 
A. O grants “to A for life, then to B if B reaches 21.” A dies before B reaches 21. 
B. Life estate ends before contingent remainder can vest = CR voided 
C. “Gaps in seisen (possession)” were frowned upon, so the contingent remainder was voided and O had a reversion 
D. When RAP was adopted, this rule was eliminated so B’s contingent remainder survived, even if B wasn’t 21 when A died. 
II. Shelley’s Case 
A. O grants to “A for life, then to A’s heirs” 
B. A had a fee simple absolute, destroyed the remainder (interests merged) 
C. Now: Rule in Shelley’s Case effectively abolished, O can grant remainder to life tenant’s heirs 
III. Doctrine of Worthier Title 
A. “O grants to A for life, then to O’s heirs” 
1. O has a reversion, remainder to O’s heirs is stricken (inheriting from O is “worthier” than through a grant from O) 
B. Today: largely abolished, O can grant remainder to heir if O wants. Some courts might require O to be clear about it, e.g. the “doctrine of worthier title does not apply” 
Rule Against Perpetuities 
· Policy favoring free alienation of property 
· Policy against dead hand control 
· Policy against concentration of wealth in families 
· Policy favoring freedom of O to deal with property as O wished 
· RAP is a “compromise” 
“[No interest] is good [unless it must vest, if at all,] no later than 21 years after [some life in being] at the [creation of the interest.]” 
Methodical Approach to dealing with Rap: 
1. What interests are covered by RAP? 
2. When is the interest created? 
3. What does it take for the interest to vest or fail? 
4. Who are the relevant lives in being when the interest is created? 
5. Will the interest necessarily vest or fail within 21 years of the end of one of the measuring lives’ 
I. What interests are covered by RAP? 
A. Contingent remainders, executory interests, vested contingent remainders subject to open (class gifts) 
B. O’s future interests not covered (e.g. possibility of reverter) 
C. Issue spotting antennae: look for class gifts (e.g. to grandchildren) or executory interests arising after events not certain to occur. 
II. When is the interest created? 
A. If during life of the grantor, at time of the deed creating the interest is delivered by grantor 
B. If created by will (devise), at the time the testator (devisor) dies. 
III. What does it take for interest to vest or fail? 
A. Interest vests when we know the identity of the recipient and any condition precedent to the interest has occurred. 
B. Example: to A for life and then to any of A’s children who reach age 30. 
IV. Who are the relevant lives in being? 
A. The holder of the interest, the person creating the interest, anyone who could affect a condition precedent to the interest, any person who can affect the identity of the holder of the interest. 
B. Example: O grants “to A for life, then to A’s children who reach age 30.” 
1. Relevant lives: O, A, any of A’s children who are alive at the time of the grant 
V. Will the interest necessary vest or fail within 21 years of the end of one of the measuring lives? 
A. “All or nothing” rule for class gifts: e.g. to A’s grandchildren 
B. Fertile octogenarian rule-- people can have kids at any age 
C. O grants to A for life, then to A’s children who reach age 30. A, a woman, is 75 years old, has one child, aged 40. 
1. Person trying to enforce the interest has to point to one of these lives and say the interest will either vest or fail within 21 years of that person's life. 
2. 40 year old child has “vested” but we need all or nothing. So with regard to this grant, O could die tomorrow, and A could actually have another child according to the fertile octogenarian rule, Problem is that the interest in that child could vest 30 years from that particular date, meaning that would be outside of 21 years after O’s life. In regard to A, A could have this child the day after O granted. This child, we have to wait for 30 years to see whether or not the interest will vest → A does not work as a measuring life. The child who is age 40 as a measuring stick could also pass away the day after this grant, and A could have that child at age 75, the child who is age 40 will also not work. 
Modern Treatment of RAP : NOT on the EXAM. 
· Modern relevance is with interests in trusts, sometimes options to purchase (p.242) 
· Trust can have savings clause, see CB top of 241 
· Wait-and-see 
· If interests vest or fail within perpetuities period, if they dont then theyre stricken 
· Uniform Statutory Rap-- 90 years 
· Cy Pres -- “as near as possible” 
· Courts will try to reform the instrument to reflect the interest of the grantor as near as possible if there are any interests violative of RAP. 
· Restatement of Property “two generations” rule
· Perpetual trusts in some states 
Concurrent Interests in Property 
I. Tenancy in Common 
A. O grants “to A and B” 
1. A and B have an undivided possessory interest in free simple 
2. Shares can be unequal (A could have a 60% interest, B 40%) 
3. No right of survivorship 
a) A dies → A’s part passes in line with his will or through the laws of intestacy (descendible & devisable) 
4. Each party can transfer its interest including inter vivos, through deed, will, or intestate succession 
5. Sharing of rents, profits, and costs 
a) P. 265-66 and Short and Happy! 
II. Joint Tenancy 
A. O grants “to A and B as joint tenants with right of survivorship” 
1. (if ambiguous, presumed tenancy in common) 
2. Not devisable or descendible, but transferable inter-vivos (transferee becomes tenant in common)  
B. Four unities (required) 
1. Joint tenants must take their interests…  
2. TIME At the same Time (Acquired or vest at the same time) 
3. Title (by the same title, meaning in the same instrument or deed). A joint tenancy can never arise by intestate succession or other act of law. Can be by joint adverse possession. 
4. Interest: Identical, equal shares 
5. Possession: with identical rights to possess the whole 
C. When A dies, B gets A’s interests or vice versa (right of survivorship) 
1. Avoids probate 
D. Sharing of rents, profits, and costs: p. 265-66, Short and Happy 
E. Can be severed by the sale of one joint tenant’s interests (e.g. A, B are joint tenants, but B sells interest to C, then C becomes tenant in common with A)  
III. Tenancy by the entirety: discussed when talking about marital property 
A. Not recognized in all states 
B. O grants to “A and B” who are husband and wife. 
Dissolution of Tenancy in Common and Joint Tenancy 
· Any cotenant can sue for partition 
· Court might physically partition the property or sell it 
· In kind: physically partition 
Problem 2, p. 247 
T devises Blackacre “to A and B as joint tenants for their joint lives, remainder to the survivor.” What interests are created by the devise? 
· Recall it is ambiguous here. 
· Two life estates (co tenancy for life), and a contingent remainder in fee simple 
· This is a way to make sure it goes to the survivor. If the will had created a joint tenancy with right of survivorship, then one of them could break the joint tenancy by selling their share to someone else and creating a tenancy in common. But neither A/B can convey a future contingent remainder. 
Harms v Sprague: Does a mortgage sever the joint tenancy? No in this case, but a mortgage/lease does under different jdxs. 
· Is granting of a mortgage conveying title or is it a lien? 
· Is a mortgage conveying the title to the payor of the mortgage, or does the mortgage holder just have a lien (security interest, secures payment of the loan). 
· Court holds the mortgage is a lien & there is no severance 
· William & John still hold it in joint tenancy 
· Thus, when John dies, William has the entire property 
· Assuming there is no severance, does the mortgage survive? 
· Mortgage goes away. 
Does mortgage or lease sever joint tenancy? 
· A & B own as j/t and B either grants lease or mortgage over property. 
· Split of authority on whether a mortgage or a lease severs joint tenancy, converting it to a tenancy in common, some say yes, and some say no 
· Split of authority on whether mortgage lien or lease survives the death of B, some say yes, some say no. 
Bank Accounts & Safe Deposit Boxes 
· Basic Rule: 
· Surviving joint tenant takes the sum remaining on deposit in the joint account unless there is clear and convincing evidence that a convenience account was intended. Burden of proof is placed upon persons challenging the survivor. 
· Law recognizes these joint safe deposit boxes aren't intended to be joint tenancies with rights of survivorship 
· A court will entertain evidence as to what was really intended-- language will be given effect, but evidence to the contrary will also be entertained. 
· Courts are more likely to say a safety deposit box is a matter of convenience, we might want more proof that the decedent intended to make a gift to the joint tenant. 
P. 254 Problems 
1. O, a widower, opens a joint bank account with his niece, A. O tells A, “Ill want your name on this account so that in case I am sick you can go and get the money for me.” 
a. Here it appears O was creating a convenience account 
b. The money does not belong to A-- goes along O’s will or if he doesn’t have one, through intestate succession. 
2. Suppose O also gives A a right to access to the safe deposit box, but the bank agreement says it has a right of survivorship 
a. Court held there wasn’t sufficient proof that O intended to make a gift to her before he died. 
3. H and W and their son, S, open a joint savings account. H and W are 60. The money deposited in the safety deposit box comes from savings from H’s salary that H formerly had in a separate savings account. H dies, W, claiming that the entire amount in the savings account is hers, withdraws the balance. Does S have any rights to the money? 
a. Maybe S was there for access to the account, and W ought to get the money. 
4. A and B have joint savings account of 40k. How much of the account can A’s creditor reach? 
a. There is a presumption that all this money is available to the creditor unless the other party can show that they own some of that money. 
I. Partition 
A. Tenants in common and joint tenants have a right to sue for partition. 
1. Physical Partition “partition in kind” 
a) Physically dividing the property 
2. Sale and Division of Proceeds 
a) Court orders the property to be sold, proceeds divided by % ownership interest of the parties. 
3. Partition by Appraisal 
a) Appraiser comes out and appraises the property. Based on that, we will say maybe one of the parties is entitled to retain all of the property. 
Delfino v. Vealencis: Partition in kind v. sale. Law has preferred sales recently, but not here. Partition in kind was favored prior. 
· Partition by sale will be ordered if it is impracticable to divide up the land (considering the shares and the type of property involved: is the value of the whole worth more than the value of part?) & we have to consider whether a sale would best protect the interests of all the parties. 
· Court here says that the trial court only really considered the business interest of the Delfino’s who wanted to build a residential complex and neglected the Vealencis’ interest in maintaining her long standing garbage company. Vealencis also had an emotional interest in the property, her parents owned it. 
· Delfino’s had argued they wouldn’t be able to get the permit renewal for zoning so long as this garbage company is there. 
· But there’s only trucks & containers, no obnoxious stuff. 
· Owelty 
· Made Vealencis pay this to Delfino for running the garbage business and decreasing the value of the land. 
Spiller v Mackareth  case: A cotenant is not entitled to rent from a cotenant occupying the premises unless there is an ouster ((i.e. a demand from the cotenant not in possession to use the property is denied or vice versa) 
Facts: Two owned a building as tenants in common. One of their leases was a company, who then vacated. One co-tenant moved in and tried to use it as a warehouse, changing the locks. The other tenant said either vacate the property or pay rent for using it as a warehouse. They both are supposed to be able to use the whole. The non-occupying one wants the rent b/c shes not using the property. Non-occupying co tenant here just asked for rent. Occupying cotenant here just changed the locks to protect his property, didn’t deny her entry. 
Ouster = 2 ways 
1. Adverse possession by a cotenant → obtain clear title to the property at the expense of the other cotenant. In order for AP to occur, however, content A has to “oust” cotenant B. 
a. Ouster = claim of absolute ownership, denial of the cotenancy relationship by the occupying co-tenant. 
i. Need compelling evidence that cotenant A is acting with total disregard of the ownership interest of co-tenant B. 
ALSO NOTE: Improvements there is no right of contribution, but value may be taken into account in the event of partition. ALSO, Waste: a co-tenant may be liable in the event the co-tenant commits waste (use of property in an unreasonable manner that causes injury) [image: image1.png]Rights of cotenants
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Rights of Co Tenants-- Possession 
· All co-tenants entitled to possession of the whole 
· Majority Rule: party in possession doesn’t owe rent to others unless party in possession ousts them 
· Ouster: cotenant in possession refuses to allow possession to another cotenant after demand for possession 
· If ouster demonstrates claim of absolute ownership and denial of co-tenancy relationship, starts clock ticking on adverse possession 
Marital Property 
· Depends on the state often 
· Common law-derived system: separate property 
· Each spouse has own separate property, can hold property as TinC/Joint Tenants/Tenancy by Entirety (those that recognize) 
· Community property (e.g. Cal)
· Distinguish community & separate 
· Community aspect: Earnings earned by spouses while married (owned 50/50 by each spouse) 
· Separate property can still exist that is brought into the marriage by each spouse from before & perhaps property inherited by each spouse while married or given to them as a gift to each spouse separately. 
· Community Property with right of survivorship (including CA) 
· Combines notion of community property w/ joint tenancy 
· Right of survivorship-- surviving spouse gets the whole. 
· Tenancy by the entirety: 
· O grants “to A and B” who are married. 
· HOW to terminate: Like joint tenancy, except both spouses must transfer!! or divorce for it to end 
· Has a right of survivorship that cannot be destroyed unilaterally 
Upon Divorce 
· Common law system: equitable distribution of property, courts have discretion. Some states will say that only property obtained during marriage is equitably distributed, some will say all property will be equitably distributed. 
· Courts might focus on the ability of each spouse to earn money in the future, how much each brought in, etc. 
· Community Property System 
· 50/50 split of community property (separate property goes to spouse who owns it) 
· Tenancy by the entirety
· Becomes tenancy in common. 
Upon Death (this relates to prop owned separately by deceased spouse) b/c if held  in TbyEntirety & JointTenancy you have a right of survivorship regardless and don’t go through this mess. 
· Common law:First figure out estate of decedent (maybe they held in tby entirey or joint tenancy → if it is, survivor gets the property and doesn’t get probate.) So we’re talking about property owned separately by the deceased spouse.  Statutory elective share (formerly dower (for wife) and curtsey (for husband) or what’s left by will. Usually pick whichever is more. 
· Community Property: surviving spouse retains 50%, plus whatever is provided by will or intestacy laws 
· If a spouse dies without will, the surviving spouse may get decedent’s share of the property depending on laws of intestacy
· Tenancy by the entirety: 
· right of survivorship like joint tenancy 
Rights of Creditors 
· Common law: 
· Each spouse’s property only reachable for that spouse’s debt, jointly incurred debts, or debts for family purposes 
· Community property: 
· reachable for debts by either spouse 
· Tenancy by the entirety 
· See the Sawada case 
· Property owned by the Endo’s in Hawaii in tenancy by entirety. In June of 1969 husband was sued by Sawada for P.I. from an accident. In July of 69, they conveyed the property to their sons. In January in 71, Sawadas received judgments for 25k; wife dies. Sawads seek to have conveyance to sons overturned as fraudulent (intent to defraud creditors) 
· Issue 
· Whether the interest of one spouse held in tenancy by entirety is subject to levy by individual creditors 
· Holding: Majority Rule 
· No. TbyEntirety property cannot be reached by the creditor of one of the spouses. 
· Only reachable for joint debts 
· Creditors can make both of them sign on a credit card agreement or whatever, but this doesn’t work for tort claims for obvious reasons you don’t agree to stuff before an accident.  
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Obergfell v Hodges: Same-sex couples have constitutional right to marry
Landlord/Tenant Law 
Leaseholds 
Review: 
Freehold estates: Fee simple (including fee simple absolute, determinable, etc.) 
Non-freehold estates: Leaseholds (term of years, period tenancy, tenancy at will, tenancy at sufferance) 
Numerus Clausus Principle: Law only recognizes these possessory estates. 
Term of Years 
· Fixed calendar date for beginning and end 
· Ends when term is up according to lease 
· L leases to T for one year beginning 10/1. No notice required. 
Periodic Tenancy: 
· Month to month, year to year 
· Ends upon proper notice given by landlord or tenant, 
· E.g. 30 days for month to month, 6 months for a year to year (if not, you get another year) (consult the lease/relevant case law) 
· For any periodic tenancy of less than a year, notice of termination must be given equal to the length of the period, but not to exceed six months. 
Tenancy at will: 
· No fixed period, as long as landlord and tenant desire 
· Ends upon notice by either party, or death of either party. 
· Modern law normally 30 days notice
· Most jdxs require express language 
Tenancy at sufferance:
·  Tenants who remain after lease expires (holdover tenants) 
· Ends upon eviction or the landlord may opt to create a new term 
· Questions about duration of “new term” 
· I.e. let’s say the landlord cashes a rent check 
· Majority of jdx’s say its a periodic tenancy (month to month?) or a new term of years the same as the original term (if 1 year → another 1 year) 
Distinguish Leaseholds from Licenses and Easements: lease involves an exclusive right to possess land, compared to just a right to use it (tickets to a ball game, right to walk through property to the beach) 
Problems p. 282 
· L leases T “from year to year, starting 10/1.” No notice was given by following 9/30. What is the term? How much notice must be given to terminate 
· We need 6 months notice to terminate by common law. 
· There was no notice given, so the tenant is now on board for another year. 
· Automatically renews unless proper notice is given 
· L leases to T with no fixed term, “annual rental of 24k, payable 2k per month on the first.” 
· Is this a month to month lease or year to year? 
· This is ambiguous. Some jdxs will say that its a periodic tenancy, year to year, some will say month to month. 
· T, month to month tenant, gives notice to L on 11/16/15  of intent to vacate on 11/30. 
· T vacates Nov. 30 
· Landlord, after reasonable effort, is unable to re-let the premises until 4/1/16 
· To what extent is T liable to L for unpaid rent? 
· T would be responsible for December 2015 (normal law is 30 day notice). However, this T did not give reasonable notice so there is an argument that they never gave notice at all. 
Kajo Church Square, Inc. v. Walker: Numerus Clausus Principle 
· “Lessor does by these presents Lease and Devise unto the said Lessee the following described property … for the term of January 1, 1996 and ending at the date of the last of the lesees to die ... “ 
· Holding: No such thing as a lease for life. This is a tenancy at will, so the landlord could evict these tenants. 
Statute of Frauds 
· Conveyances of most property interests, including a lease of more than one year, requiring a writing 
· We will see exceptions 
Policies 
· Landlords can no longer discriminate on the basis of certain categories e.g. race 
· UN Universal Declaration of Human Rights declare a right to adequate housing 
· US Congress declared in 1949 a policy of providing adequate housing 
Subleases & Assignments 
Ernst v. Conditt → Name parties attach to agreement aren't conclusive. Deciphering between sublease & assignment. 
· “For value received and in consideration of the promise to faithfully perform all conditions fo the within lease as amended, I hereby sublet the premises to A.K. Conditt upon understanding that I will individually remain liable for the performance of the lease.” /s/ Rogers 
· Sublease or assignment? 
· If we say it’s an assignment, Conditt is responsible to the landlord for rent 
· If it’s a sublease, then not. 
· Court goes through two approaches to determine 
· 1. If the initial lessee is  giving the “sublessee” the entire rest of the lease term, then it is an assignment. If the original lessee has a reversion its a sublease.
· 2. Another approach is to look at the intention of the parties. 
· Wtf is important here? It’s hard to apply, uncertain rule. 
· Holding 
· Since there is nothing left over at the end, this is an assignment. 
· Thus, Conditt is liable to Ernst for the rent directly. 
Rules: Re: Sublease & Assignment
· If the lessee transfers the lessee’s estate for the entire remainder of the term, then it is an assignment, if not, it is a sublease. 
· Alternative Test: Did the parties intend an assignment or a sublease? 
· Majority Rule: Assignee is liable to landlord for rent (Ernst v. Conditt) because in privity of estate with landlord. 
· Majority Rule: Sublessee OR assignee is liable to landlord for rent if promises to pay the landlord because landlord is third party beneficiary (privity of contract). 
· EX: Important: T to T1, T1 agrees “I will assume all obligations/I will pay landlord” 
· This could’ve applied to Ernst v. Conditt 
· In either case, assignor/sublessor is still responsible for the rent because in privity of contract with landlord unless landlord agrees to release assignor/sublessor (agreement is called a “novation”) (rare, landlords will often want to keep assignor/sublessor on the hook) 
Sublease = not privity in estate, but could be in privity of K 
Assignment = privity of estate. U only got 1 person in privity of estate. Assignment ends the previous persons privity of estate. 
P. 300 Problems: 
Problem a: The first issue is whether the transfer in question is an assignment or a sublease. Given the words of the transfer, the intent test doesn't get one very far here. Under the majority rule, the transfer in the problem is a sublease since T has transferred less than his entire interest. 
Given that there is a sublease, what rights has L against T?
·  L may sue T for rent due, because in the event of a sublease the landlord and the original tenant are still in privity of estate and T is liable for the rent obligation arising from the landlord-tenant relationship. 
· Under the common law rules, though, L could not proceed against T1 where, as here, T1 is a sublessee. L and T1 are not in privity of estate; rather T1 is in privity of estate with T. 
· Nor are L and T1 in privity of contract, for T1 has not assumed any covenants in the lease. L could evict T1 for nonpayment of rent, however.  Statutes in some jurisdictions give L the right to proceed against a sublessee for unpaid rent (protecting landlord’s reasonable expectation interest). The Kentucky statute cited in the Problem is an example: "Rent may be recovered from the lessee or other person owing it, or his assignee or undertenant, or the representative of either by any of the remedies given in this chapter. But, the assignee or subtenant shall be liable only for the rent accrued after his interest began."
· Note in our Problem that if L proceeds against T, T can then proceed against T1 because T and T1 are in privity of estate by virtue of the sublease.
· Would the Problem come out differently if T1 had "agreed to pay the rents"? Probably, in a jurisdiction that recognizes third party beneficiaries; L and T1 would be in privity of contract. T, though, would still be liable as well on privity of estate. 
Page 300, Problem (b). T is liable to L on privity of contract, by virtue of the covenant to pay rent in the lease. The assignment by T to T1 ends the privity of estate between L and T, but not the privity of contract arising from the covenant. Privity of contract continues unless there is an express release by L of T — a novation. Consent to an assignment by L does not implicitly release T from his covenants. T1 never agreed to assume responsibilities, so there is no privity of K. Both cases in the Problem stand for the foregoing propositions.
Problem (c) 
T is liable to L for T3's defaults, on privity of contract; there was no novation of the original lease and its covenants. T1 is liable to L for T3's defaults on privity of contract, by virtue of T1’s assumption of the covenants in the lease. 
T2 is not liable. There were no breaches on his part while he was in privity of estate with L (T2's privity of estate with L ended when T2 assigned to T3), and T2 was never in privity of contract with L because he did not assume the covenants of the lease.
T3 is liable to L for his breaches, on privity of estate arising from the assignment. One in privity of estate with the landlord is liable for his breaches of all covenants in the lease that run with the land, and the covenants in the Problem are of the sort uniformly held to run, because they touch and concern the land.
Understand that if L proceeds against T, T can then proceed against T1 on privity of contract (because T1 assumed the covenants in the lease; T2 and T3 did not) or against T1 and/or T3 on a subrogation theory — T stands in the position of a surety who, having had to pay L by the virtue of the breaches of another or others, stands in L's place. Similarly, if T proceeds against T1, T1 may proceed against T3 on the same (subrogation) basis.
Tenant’s Duties under the Lease 
Obligations of a Tenant under a lease: 
· Pay rent 
· Maintain premises in reasonably good repair, unless landlord has obligation under lease or implied by law 
· May not commit waste (e.g. alter the premises, remove fixtures (personal property that becomes attached to real property, e.g. a ceiling fan)) 
· Otherwise abide by terms of the lease (e.g. “a no pets clause”) 
Remedies for Landlord 
· Terminate the lease/evict: uncured material breach (e.g. failure to pay rent, generally no self-help (file unlawful detainer action instead), recover rent and other damages. 
· Continue the lease and sue for damages 
· If the tenant surrenders or abandons the property, landlord may 
· (a) opt to terminate; 
· (b) leave premises vacant and sue tenant for accrued rent, 
· Kinda whack now, reasonable steps to mitigate necessary. 
· (c) reject tenant’s offer to surrender, relet the premises and sue the breaching tenant for any difference between rent under breached lease and what the new tenant is paying (reletting may be subject to a reasonable requirement) 
Landlord’s Duties under Lease 
· Distinguish commercial from residential 
· Landlord must deliver possession 
· Legal right to possession (American Rule) 
· Actual Physical Posession (English rule, majority rule in U.S.) 
· Abide by express covenants in lease (any promise to keep in good repair) 
· If lease was silent, historically it was the tenant’s duty. Things have changed. 
· Covenant of Quiet Enjoyment for Residential or Commercial 
· Landlord will not engage in any wrongful act or omission which renders the premises substantially unsuitable for the purposes for which they are leased, or which seriously interfere with the beneficial enjoyment of the premises 
· Implied Warranty of Habitability for Residential Leases 
· In residential leases
· Landlord warrants that landlord will deliver over and maintain throughout the period of the tenancy, premises that are safe, clean and fit for human habitation. 
· Sometimes honor sublease or assignment by lessee 
· Generally speaking, both have the right to assign under the lease. Lease may restrict right to do so, however. 
· Kendall says courts may hold that the limitation on assignment be reasonable (certainly for commercial property) 
Remedies for Tenant 
· Sue for damages, like breach of K 
· If sufficiently severe, 
· Terminate the lease
· If failure to deliver, or 
· Actual or Constructive Eviction 
· Failure to accept valid assignment or sublease 
· Generally no set-off from rent unless breach of implied warranty of habitability 
· If tenant stays on premises, pay rent when rent is due, and sue for any damages caused by the landlord’s breach 
· In residential leases, tenant may be able to set-off against the rent for damages resulting from implied warranty of habitability 
· Breaches of Implied Warranty of Habitability for Residential Leases 
· Stay on & Withhold rent, repair & deduct, terminate, sue for damages (sometimes including punitive damages) (including proper notice is given), rescission & reformation to reflect what the property is worth) 
· Sometimes specific performance might be available 
Limits on Landlord’s Powers in a Lease 
Roadmap: 
· Power to disapprove of assignments or subleases (Kendall, problems) 
· Use of self-help in evictions 
· Obligation to mitigate damages if tenant breaches
· Covenant of quiet enjoyment 
· Consequences of actual and constructive eviction 
· Implied Warranty of Habitability in residential leases 
I. Landlords Ability to Disapprove of Sublease/Assignment 
A. Can this be ok? “T may not assign or sublet without L’s prior consent” 
B. Traditional CL rule: L had discretion to withhold consent 
C. Newer rule (called minority in Kendall): L may withhold consent only if commercially reasonable. 
II. Kendall v. Ernest Pestana, Inc.  case → applies to commercial properties 
A. Note, unless the lease forbids assignment, the tenant generally has the right to assign or sublease (favors alienability of property). 
1. But policy isn’t as strong with the landlord-tenant relationship bc the lessor ultimately has a reversion. So the court here cuts away at the landlord’s right to withhold consent, but not as far as the restrictions on alienation placed on freehold estates. 
B. Court says L may withhold consent only if commercially reasonable FACTORS: 
1. Financial responsibility of assignee/sublessee 
2. Suitability of use for particular property 
3. Legality of Proposed Use 
4. Need for alteration of the premises 
5. Nature of occupancy: office, factory, clinic, etc. 
6. BUT, this rule doesn’t apply if the restraint on assignment or sublease if “freely negotiated”  → mostly for commercial tenants 
a) Only if it says can’t sublease without L’s consent 
I. Landlord’s “Use of self-help” in evictions: 
A. Majority Approach: No self-help eviction, must use judicial process 
B. Minority: self-help allowed as long as no breach of peace. 
C. Berg. v Wiley 
1. Commercial lease from Wiley to Berg where terms included that the business be operated under health guidelines & no changes to the structuring. The tenant breached the conditions and the lease contained a reentry clause. Landlord went in & tried to to retake premises. 
2. Old CL Rule 
a) Landlord can use self-help to retake leased premises from a tenant in possession without incurring liability for wrongful eviction provided two connections are met: 
(1) The landlord is legally entitled to possession, such as where a tenant holds over after the lease term or where a tenant breaches a lease containing a reentry clause; 
(2) The landlord’s means of reentry are peaceable. 
3. Here, the landlord brought a cop and a locksmith and went in to retake the premises, but the court adopts the rule that you have to go through traditional legal channels. You cannot use self-help.   
4. Policies 
a) Allowing self-help lets the landlord be judge jury and executioner 
b) Prevent violence, these two parties were heated. Only reason things didn’t blow up is bc the tenant in possession wasn't there. 
c) “Summary procedures” are slow and costly even though theyre supposed to be fast. 
II. Obligation to Mitigate Damages for Residential Properties 
A. Sommer v. Kridel 
1. Facts 
a) Kridel (defendant) signed a two year lease with Sommer (plaintiff) and paid the first month’s rent and the security deposit. However, before Kridel was expected to move in, he wrote a letter to Sommer stating that his engagement had broken off and as a result he would no longer have the money to pay the rent. During the lease term a third party inquired about and was ready and willing to lease Kridel’s vacant unit, but Sommer told them that the unit was already rented to Kridel. Sommer did not show the apartment to anyone else until over a year after he received the letter from Kridel. Sommer brought suit against Kridel seeking rent for the entire two years of the lease
2. Landlord’s Duty to Mitigate by trying to re-let 
a) Traditional Rule: No duty to mitigate, tenant owed rent according to terms of the lease 
b) Modern trend: Landlord has a duty to reasonably mitigate damages (i.e. find substitute tenant) → majority of jdxs. Only apply this to residential leases. 
c) Burden of proof on the landlord here, but split of authority. .
III. Covenant of Quiet Enjoyment 
A. The tenant shall have the right to possession, occupancy, and beneficial use of every portion of the leased premises. 
1. Landlord will not engage in any wrongful act or omission which renders the premises substantially unsuitable for the purposes for which they are leased, or which seriously interfere with the beneficial enjoyment of the premises 
B. Actual/Constructive Eviction is a remedy for breach of the covenant of Q.E. 
1. Village Commons, LLC v. Marion County Prosecutor’s Office 
a) Prosecutors are the tenants and rented a space as an office to store evidence from Village Commons (landlord). Provision that said if the landlord breached, they could sue but they couldn’t withhold rent or terminate or set-off the lease. Series of water intrusions & mold in the unit. Village commons said not to use certain parts. MCPO left, leaving 4 years on the lease. TC finds for MCPO, finds that they were actually evicted and constructively evicted. 
b) LC says contrary to public policy to allow the landlord to get out under their obligations. Appellate court says we don’t even need that, this isnt a case where the tenant was looking to terminate the lease. The landlord terminated the lease by constructively and actually evicting the tenant. 
(1) Landlord evicted the tenant by 
(a) Constructively: Repeated unremedied water problems. 
(b) Actual: Landlord told MCPO to refrain from using certain parts of the premises b/c of water damage. 
C. Rules on Actual/Constructive Eviction 
1. Wrongful eviction terminates the obligation of the tenant to pay rent. 
a) Actual Eviction 
(1) Tenant deprived by landlord of a material part of leased premises. 
b) Constructive Eviction Elements 
(1) Wrongful Conduct by Landlord (or someone for whom the landlord is legally responsible); 
(a) Inaction by the landlord is wrongful only where the landlord is under a duty to act. If it’s an express clause in the lease, like in Village Commons, then it's no issue. Statutes also impose certain duties. 
(b) Actions of third parties 
(i) Generally, landlords were not liable for acts of third parties, but now jdxs. Hold that they are responsible for controlling the conduct if the landlord has the authority to do so. 
(c) Good arguments: common areas, 
(2) Substantial Interference with the tenant’s use & enjoyment; 
(a) Major interference w/ the tenant’s ability to use or enjoy the premises that a reasonable person would conclude that the property is uninhabitable or unfit for its intended use. It’s a matter of proof from the tenant. 
(3) Vacation of the premises by the tenant in a timely fashion. 
(a) Reasonable standard. Fine line. 
(b) Recall you need notice to landlord to solve the problem. If she leaves too soon, she cannot later assert constructive eviction as an affirmative defense in an action for unpaid rent. 
(c) On the other hand, the covenant of quiet enjoyment is waivable, if the tenant waits too long to vacate, she will be considered to have waived any constructive eviction claim. 
(4) Tenants must give notice & time to resolve the problem. 
c) Recall 
(1) The breach is the covenant of quiet enjoyment. The remedy for that can be staying put/ paying the rent and suing for damages, or going the constructive eviction route. But that is not the ONLY way to do it (constructive eviction) 
P. 334 problems 
IV. Implied Warranty of Habitability 
· Expressly imposes an obligation on the landlord to maintain the premises in a habitable way. Applies to residential leases (majority rule) 
· Rule: In the rental of any residential dwelling unit an implied warranty exists in the lease, whether oral or written, that the landlord will deliver over and maintain, throughout the period of the tenancy, premises that are SAFE, CLEAN, and FIT for human habitation. 
· Covers all latent and patent defects in the essential facilities of the residential unit (even if the defect is apparent when the tenant moves in) → NO ASSUMPTION OF RISK ARGUMENTS. 
· Court suggests we can look at Housing codes, and just basic common sense. 
· CANNOT be waived. 
· Tenants must provide NOTICE.
· Remedies 
· Must give notice to landlord & give chance to curte 
· Repair and deduct 
· Withhold rent 
· Damages based on reduction in value, other damages including possibly punitive damages 
· Also available recission (terminating lease) & reformation. 
· Calculation of damages vary based on the court & circumstances 
· The calculations are on p. 342 of Dukeminier. 
· Hull doesn’t like #1, #2 is pretty punitive on landlords, #3 a little better. 
· Tenants are allowed to remain on premises but withhold the rent. Unlike the covenant of quiet enjoyment where if you can leave and claim constructive eviction/actual eviction but you can also stay under this doctrine and withhold rent and the landlord would have to sue you to recover for the rent. 
-------------------------------------------------------------------------------------------------------------------------------
Residential → Most likely do the Implied Warranty of Habitability, Commercial → Try the Covenant of Quiet Enjoyment. However, Habitability Warranty only really applies to Safety & Health, so there are circumstances under which a residential tenant will only be able to pursue a path under the Covenant of Quiet Enjoyment (assuming a duty exists either expressly or among duties above) 
-------------------------------------------------------------------------------------------------------------------------------
Module 4: Land Sale Transactions 
· Residential Real Property Sales 
· In California, lawyers typically not involved (unless a problem arises) 
· In California, brokers, title insurance, etc. handle legal aspects of title transfer. 
· Sale Process in CA 
· Buyer will make a written offer, provide an earnest money deposit check 
· Might be multiple counteroffers, everything in writing 
· If parties reach agreement on price, formal contract will be executed 
· Additional deposit is made, escrow begins 
· Important Contract Terms 
· Price, how financed 
· Legal description of property 
· Good title furnished by seller, subject to disclosed exceptions 
· What contingencies prior to closing? 
· Approval of title record, insurance 
· Seller disclosures (each state will mandate) 
· Mortgage commitment 
· Building/property inspections 
· Sale of buyer’s property 
· Type of deed 
· Date of closing, transfer of possession 
· Prorations of utility bills, taxes 
· Risk of loss pending closing 
· List of personal property being sold with realty 
· Provisions for escrow 
· What happens to deposits if the sale is not completed? 
· Signed by both parties 
· Closing 
· Done through escrow 
· Seller delivers deed to escrow 
· Buyer delivers money to escrow 
· Escrow agent transfers money to seller, records deed granting property to buyer. 
Land Sales Contracts
Roadmap: Legal Issues in Land Sales Transactions 
· Does the contract meet formal requirements? 
· Statute of Frauds requires written evidence of K for sale of real property. 
· What is meant by marketable or good title? 
· To what extent must seller affirmatively disclose problems with property? 
· What remedies to parties have in the event of a breach? 
I. Statute of Frauds 
A. Writing containing essential terms with reasonable certainty, signed by party to be charged (defendant) 
B. Essential Terms 
1. Price
2. Description of Property, 
3. Parties 
4. (some jurisdictions more strict than others) 
C. Exception 
1. Partial performance
2. Reliance (estoppel) 
a) Must corroborate the existence of a contract, justice must require enforcement. 
3. Hickey v Green 
a) if the party seeking enforcement changed positions based on a reasonable belief that the agreement was valid, and 
b) injustice would result if she were not granted equitable relief.
c) In this case, although the agreement between Green and the Hickeys was not in writing, the Hickeys relied on the agreement to their detriment.
d)  Green knew about the Hickeys' reliance. Green does not deny that she entered into an oral agreement with the Hickeys. 
e) Further, there is no evidence that the parties planned to memorialize the agreement in writing later. 
f) Green knew that the Hickeys were going to sell their house in order to build on her lot, and the Hickeys entered into a binding agreement with a third party to do so. Once Green refused the sale, the Hickeys had no place to live, and repudiating the agreement for the sale of their own home would have exposed them to possible litigation. An equity court will not ignore such blatant injustice. This case must be remanded for further proceedings. If the Hickeys have sold their home or are still under an obligation to do so, specific performance may be ordered against Green upon the Hickeys’ full payment of the purchase price. If the contract to buy the Hickeys’ home has been rescinded, however, the trial court has discretion to order Green to pay the restitution of costs to the Hickeys instead.
Lesson from Problem on p. 366 
· O conveys to A by delivering signed deed, A owns the property 
· To convey to O or anyone else, A must deliver a signed deed conveying to O (or to anyone else) 
II. Good and Merchantable/Marketable Title 
A. Title not subject to reasonable doubt 
B. BASIC TEST: Would a reasonable, prudent and intelligent person guided by competent legal advice be willing to pay fair value for such title? 
C. The mere existence of a private restrictive covenant → renders the title unmarketable unless it is waived. 
D. The mere existence of a zoning ordinance does not render title unmarketable unless its violated. 
· Lohmeyer case 
· Zoning restrictions do not render title unmarketable 
· Private land use restrictions (e.g. covenants) render title unmarketable (unless waived by the buyer) 
· Violations of zoning restrictions, covenants render title unmarketable (unless waived by the buyer) 
· Courts will consider whether the purchaser’s initial bargain will be corrupted by the seller fixing whatever problem (i.e. adding a second story to meet zoning regs). 
· Split of authority as to whether obvious easements (rights to use land like common driveways or walkways) or those known to purchaser render title unmarketable 
· Majority Rule: ANY kind of easement, even if buyer knows about it renders title unmarketable, others say it’s not unmarketable. 
· Promotes policy of certain rules. If you get into the question of someone’s knowledge at a time, that’s expensive and hard to ascertain. 
III. Equitable Conversion 
A. If there is a specifically enforceable K for sale, prospective buyer is deemed to have equitable title. Seller’s right ot purchase price is deemed a personal property right. 
B. This is important for the period before closing, which can take a while 
C. Traditionally, risk of loss was on buyer with equitable title if damage to premises before closing. 
1. SPLIT of authority on this question now. 
IV. Duty to Disclose Defects 
A. Misfeasance: fraudulent or material misrepresentation upon which party is justified in relying. 
B. Nonfeasance: failure to disclose material fact 
C. Traditional Rule: Misfeasance could result in rescission of contract, generally nonfeasance not (caveat emptor, but things have changed) 
D. Modern Duty to Disclose 
1. Seller knows of facts materially affecting the value or desirability of the property
2. Facts are known or accessible only to the seller 
3. Facts are not known to or within the reach of the diligent attention and observation of the buyer 
E. “As is” clause and Builder’s Warranty 
1. “As is” means no warranty by seller but does not absolve from failure to disclose (for used homes) 
2. Builders of new homes provide an implied warranty of quality, scope depends on the state. 
F. “Time is of the Essence” Clause 
1. Means that parties will be held strictly to time constraints set forth in the K 
2. Failure to perform in time allows other party to terminate or rescind. 
· Stambovsky v. Ackley: “As a Matter of Law this House is Haunted!” 
· Plaintiff discovered that a house he recently contracted to purchase was widely reputed to be possessed by ghosts. It was well publicized in the papers locally. The buyer was from out of town and didn’t know about it. 
· Court announces a rule 
· If the seller creates a condition that materially impairs the value of a contract and that is within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care, then nondisclosure of the condition is a basis for rescinding the contract.
· Materiality 
· Subjectively material 
· Scared of ghosts = material 
· Objectively material 
· Johnson v. Davis 
· Where a seller of property knows of facts materially affecting the value or desirability of the property that are not observable or known to the buyer, the seller has the duty to disclose them to the buyer.
Remedies in Event of Breach 
· Specific Performance 
· Breaching party ordered to perform 
· Damages 
· Difference between contract price and value of the property at the time parties were to perform. 
· Certainty 
· Flureau rule 
· If the seller in good faith is unable to deliver clear title, buyer damages are limited to whatever out of pocket expense was (what they paid) + incidental damages they incurred when inspecting title. 
· Liquidated Damages 
· Seller keeps deposit 
· Recission & Restitution 
· Buyer gets money back, seller gets property back 
Specific Performance → note the difficulties in enforcement 
Damages → May be inadequate 
Recission → when the others dont work 
The Deed 
Purpose of the Deed 
· Transfer title to property 
· Replaces old requirement of livery of seisin (owner of property wishing to convey to someone else had to bring someone over and hand over a dirt clot) 
· “Signed, sealed (generally not required), & delivered”
· Delivered = Deed must be delivered with the intent that it be presently effective. 
Requirements of All Deeds 
· Customarily recites consideration, although not required 
· Reason for including consideration is that it raises a presumption that the grantee is a “bona fide purchaser for value” 
· Must describe the property being transferred 
· E.g. Lot 3 of Tract No. 15, in the City of Bryan, County of Hull, State of Ecstacy, as per Map Recorded in Book 280, Pages 31 and 32 of Maps, in the office of the county recorder of said county.”) 
· Meets formal requirements of jurisdiction (signed, often notarized, sometimes some form of seal) 
· Must be delivered 
· Forged deeds are not effective. 
Types of Deeds 
· Quitclaim deed 
· Grantor giving up whatever rights grantor has, no warranties 
· “AS IS” so to speak 
· Special Warranty Deed, or “Grant Deed” 
· Grantor only warranting that grantor hasn’t conveyed property to anybody else or created any encumbrances 
· Doesn’t warranty anything that happened before grantor took the property 
· General Warranty Deed 
· Grantor makes six covenants to grantee (present/future, discussed below) 
· Basically also indemnifies the buyer for predecessor’s easements/covenants. 
a. Present Covenants in General Warranty Deed: SOL Begins Running upon delivery. 
· Covenant of Seisin 
· Grantor is saying grantor has title to the property being transferred 
· Covenant of Right to Convey 
· Grantor has a legal right to convey 
· Covenant against encumbrances 
· Easements, mortgages, things of that sort 
· Grantor says there are no encumbrances other than what might be described in the deed or otherwise disclosed to the grantee 
· Brown v Lober: Statute of Limitations may run on these present covenants 
· B.  Future Covenants in General Warranty Deed 
· Covenant of general warranty 
· Grantor is saying that the grantor will defend against any lawful claims and will compensate grantee for any loss grantee may sustain through assertion of a rightful claim. 
· Covenant of Quiet Enjoyment is similar to this. 
· If someone comes around and says they have superior title and it turns out they do, grantor is indemnifying the grantee. 
· Covenant of Quiet Enjoyment 
· There is no one else with a superior title to Blackacre. 
· Grantee will not be disturbed by anyone else making a lawful claim for the land
· Covenant of Further Assurances 
· Grantor will take whatever necessary steps to make sure the grantee is able to obtain future title 
· Maybe a problem w/ the deed or a typo 
· Grantor is saying if there’s a problem like that, I’ll fix it. 
Merger Doctrine 
· Relevant on matters of title, quantity of land being transferred 
· At common law, sales contract merged with deed once the deed was delivered, buyer could only sue on deed warranties (if any) 
· I.e. sales contract no longer operative b/c the seller already delivered the property 
· Exceptions: Fraud, including failure to disclose, and promises deemed collateral to the deed (not covered by the deed) 
· Current Day: Seller’s promises in K still enforceable as “independent or collateral” 
Brown v. Lober-- Distinctions Between Warranties Given 
· 1947: O conveys to Bosts, reserves ⅔ mineral rights. Deed was recorded. 
· 1957: Boats conveyed to Browns by general warranty deed, no exceptions (Browns did not obtain title opinion which would have shown O’s mineral right reservation) 
· 1974: Browns contract to sell mineral rights to Consolidated for 6,000. When it is discovered that Browns own only ⅓ of the rights, price reduced to 2000 
· Subsequently Browns sue Bosts for 4000 breach of covenant of general warranty 
· Plaintiffs are claiming a breach of the covenant of quiet enjoyment. They did so b/c SOL on the present warranties had run. Court declines to expand the covenant of quiet enjoyment. 
· If in fact O comes out there and demands they stop mining now. The Browns are trying to use their land in the way they want, and its being distrubed by O, so they could go to the Bosts and sue the Bosts for this. 
· BUT, Because no one with superior title (i.e. the original owners who retained the two-thirds interest in the mineral rights) had undertaken to begin excavation of the land, the Browns at all times had the right to enjoy and use the land, including the minerals. The Browns cannot extend the warranty of quiet enjoyment to this situation because the conveyance of a defective title is a breach of a different covenant, the covenant of seisin, and the ten-year statute of limitations had already passed with respect to damages for that breach. The Browns should have done a title check before consummating the purchase of the property; then they would have discovered that the Bosts’ interests were limited. Because they failed to perform the title check, they cannot now recover damages. The judgment of the appellate court is reversed and the judgment of the trial court is affirmed.
Title Warranties 
· Future covenants (4-6 on p. 391) run to grantee’s heirs and assigns 
· Damages limited to price received by warrantor (?)
· Title warranties are not so important today 
Sweeney v Sweeney : Minority View on Delivery of the Deed w/ a Condition 
· Maurice conveys to John, deed recorded. 
· John conveys to Maurice, deed unrecorded, for protection in case John predeceased Maurice. Maurice gave possession of deed to John 
· Maurice dies intestate, his estranged wife is the administratrix (and sole heir) 
· Wife sues Joh, John hands “John to Maurice” deed to lawyer 
· Deed is destroyed when the lawyer's office burns. 
If he didn’t want his wife to get it, he could have created a joint tenancy where there is a right of survivorship. That way it didn’t go through the probate process. They could have also gotten a third party to hold onto the deed. 
(1) Whether the written statements on the deed conclusively establish valid delivery of the deed. (2) Whether delivering a deed with a condition attached voids the transfer of title.
Holding and Reasoning (Jennings, J.)
(1) Yes. The first part of an effective title transfer is the legal delivery of the deed, which is usually accomplished by manual delivery of the document. The trial court’s determination that there was no intention to deliver the deed or to accept it is error. The deed contained a signed attestation clause which constituted prima facie evidence of delivery, and acceptance is also presumed because it benefitted the grantee. Neither of these legal presumptions was rebutted by the evidence. Thus, legal delivery in fact took place. (2) No. In order to effect the transfer of title pursuant to a condition, the grantor may not give the deed to the grantee; instead, he must deliver the deed to a third party, who in turn will deliver the deed to the grantee upon the fulfillment of the condition. Any premature delivery of the deed immediately grants title in the land to the grantee. The law imposes this result regardless of the intent of the parties. Thus, John should not have delivered the deed to Maurice but instead should have given the deed to a third party to give to Maurice upon John’s death. The trial court’s ruling was in error and a new trial was ordered.
Presumptions Involving Delivery 
· Recall deeds have to be delivered. Usually never an issue b/c delivered through escrow. General physical delivery, in some instances can be oral, but has to express a present intent. If they’re trying to postpone after death, there is a problem b/c the Statute of Wills has to be complied with & a verbal promise giving someone after death cannot be enforced. 
· Deed presumed delivered if grantee in physical possession 
· Deed presumed delivered if deed is recorded 
· Presumptions can be rebutted 
Mortgages 
· Borrower grants an interest in property (collateral) to lender to secure repayment of the loan 
· If borrower defaults, lender can foreclose on the property (often times not judicial) 
· Lender required to follow certain rules in foreclosing to protect the borrower’s interest 
· What happens if the lender doesn’t follow those rules? 
VIDEO: 
Mortgages Generally 
· Purpose is to finance the sale of property or use equity to borrow for other purposes 
· Lender (mortgagee) extends credit to borrower 
· Borrower (Mortgagor) grants interest in the property to lender to secure the loan 
· If the borrower doesn’t ya, lender can foreclose to have loan paid off 
Types of Financing Arrangements 
· Depends on jdx. As to what’s allowed 
· Lien Theory v Title Theory 
· Mortgage: with or without power of sale (nonjudicial) 
· Deeds of trust: power of sale  (often interchangeable w/ mortgage) 
· Seen in CA. Property is technically held in trust by a trustee who will then sell the property if the buyer defaults. 
· Equitable mortgage: looks like sale, but really for security 
· “Sale” of property to the lender, but buyer pays off loan they get the home. 
· Installment land sales contract/rent to own also exists 
· Seller/lessor of property retains title to the property pending payment of what is owed. At that point the lender transfers title to the borrower. 

Transferability of Interests 
· Lander can and frequently does transfer the mortgage 
· Borrower can sell the property, but mortgage must be paid off or lender must agree to permit assumption by purchaser of the property 
Termination of Mortgage 
· Borrower pays off loan 
· Lender takes “deed in lieu of foreclosure” 
· Borrower offers this saying here is the property, you can have it, forgive the debt, and possibly the buyer would pay some back. Often happens when property is worth less than the debt. Banks will do this to avoid time & money involved in foreclosure. 
· Lender forecloses on mortgage 
· Judicially or Non-Judicially 
Borrower’s Rights After Default Before Foreclosure Sale 
· Reinstatement 
· Normally, a loan will have an acceleration clause in it to demand everything in the event of default. Some states will alow borrower to reinstate by simply paying past due amounts and go on as usual. 
· Equitable Redemption 
· Pay off the loan entirely 
· Rights Under Borrower Protection Laws 
Borrower’s Rights After Foreclosure 
· Right to redeem in some cases 
· Set aside the sale (grossly inadequate price or major procedural error) 
· Only if price sold for “shocks the conscience” 
· RST Of Property says less than 20% of FMV shocks the conscience. 
· 400 k → at least 80k, or conscience is shocked! 
· Obtain damages from lender for not selling the property for what its worth 
· Murphy case 
Lender’s Rights After the Sale 
· Deficiency judgement: if property sells for less than debt, the lender may want a deficiency judgement. 
· Law strictly regulates this area, generally not available unless transaction is a business loan, involves the courts, 
Rules Lender Has to Follow in Foreclosure 
Murphy v. Fin. Dev. Corp 
Holding: Lender must exercise good faith and due diligence in obtaining a fair and reasonable price as fiduciary for debtor/mortgagor, consider setting an upset price that must be bid (minimum you’ll sell for) or postpone sale, advertise sale where real estate ads are typically placed, use real estate agent.
· Foreclosure sale in ‘81: 27k (amount of debt), only bidder was the lender 
· Lender then sells to bona fide purchaser for 38k 
· Appraisal in early 1980: 46k 
· Court not willing to set aside the sale to a bona fide purchaser, but they were willing to award damages. The lender complied with notice requirements as required by the state  statute. 
· SC of New Hampshire says there was no bad faith here, they worked w them to avoid foreclosure & they followed statutory requirements,  but there was evidence the lenders failed to exercise due diligence in advertising the property. You also need to follow the statutory requirements. 
· Lower Court calculated damages based on fair market value, this court says that’s not proper. They use “fair value” → what the heck does that mean, says Hull 
Problems w/ Foreclosure Sales 
· Lender can credit bid, others have to pay cash 
· Notices of sale are generally only required to be placed in legal periodicals w limited circulation 
· Purchasers are concerned about getting good title 
· Hard to inspect property prior to sale 
Remedies for Defective Sales 
· Overturn the sale (improper procedure, unconscionably low price) 
· Sometimes borrower can redeem after sale (go and buy property back) 
· Recover damages resulting from failure to hold proper sale (Murphy) 
Ko v. Jensen 
· Two people unlawfully colluded to get a 150k condo for 6k. 
· Court says improper procedure (they violated CA law) & unconscionably low price. 
· Overturns the sale 
· CA Law says you need both improper procedure & unconscionably low price. 
· RESTATEMENT approach says if less than 20% of FMV shocks conscience and is enough to overturn the sale 
· Recall that many states deny deficiency judgements after foreclosure. Which isn't’ necessarily all that important, considering most properties foreclosed upon are worth less than the amount of debt. 
Installment Land Contracts
Macfadden - “THE LAW ABHORS FORFEITURE” extending right to redeem 
In this case, the trial court was wrong when it found that Walker had not willfully breached the contract. Walker intentionally stopped making payments to MacFadden because someone took timber off the property. This is a willful breach. Because Walker willfully breached the contract, the general rule would prevent Walker from recovering under the agreement. But requiring Walker to forfeit the property because she missed some payments would be disproportionate to the harm MacFadden suffered. In fact, by paying the remainder of the contract price, Walker can prevent MacFadden from being harmed by the breach at all. Walker should be allowed to pay off the contract and keep the land. Therefore, the trial court’s ruling is affirmed.
TITLE ASSURANCE 
· Recording system allows prospective buyer of property to see who actually owns it, any adverse claims against it 
· Presumably makes buyers more confident in property 
· Recording system protects bona fide purchasers for value without notice of prior interests 
· Title insurance may also provide protection 
Three ways property is indexed… 
· Grantor/grantee 
· Most common. Each recording document shows grantor and who it was granted to. 
· If I deeded to you, it would be indexed under grantor  index under my name, and grantee as yours. 
· Tract 
· Land in the county in question divided into segments called tracts. If searcher wants to see transfers, they look up the track #. 
I. Title Companies -- “The Supreme Court of Title” 
A. Title companies maintain their own records “title plant” 
B. Title company will prepare a preliminary title report 
C. Title company will insure the title for the buyer. 
Luthi v. Evans -- Document wasn’t good enough b/c didn’t describe the property in enough detail. Mother Hubbard clause here failed to provide constructive notice. 
When does a recorded document give notice? 
RULE: Document should describe the land conveyed with sufficient specificity so that the specific land being conveyed can be identified. 
General Rule: Purchaser is on constructive notice of record even if not properly indexed (not all jdxs. Agree including Cal) 
· Burden on person who actually filed, not the clerk 
· 2/1/71: Grace Owens assigns to Tours her interest in oil and gas leases on 7 tracts of land. Also assigns interest “in all Oil and Gas Leases in Coffey County, Kansas, owned by [Owens] whether or not the same are specifically enumerated above” Kufahl lease is in Coffey County but not one of 7 tracts specifically mentioned 
· 1/30/75: Owens assigns her interest in the Kufahl lease to Burris. Search and title abstract do not disclose prior assignment to Tours 
· Was Burris on notice of the “Mother Hubbard” clause that assigned the Kufahl lease to Tours? 
· Insufficient description of the Kufahl lease in the assignment that was recorded. 
Title Priority Disputes 
Bona Fide Purchaser 
· Purchaser 
· Can be extended to include mortgage holders depending on the state 
· Even someone who acquires an easement, lease, lien, mineral interest, mortgage, restrictive covenant or other possessory or non possessory interest 
· For Value 
· Extent of value subject to question. Considered to be more than nominal consideration. Peppercorn does not work. 
· Without notice 
· Of the prior interest 
· Actual notice: Purchaser knows of prior interest 
· Record notice: what is in recording system and what could be found through a proper search of the records. 
· Inquiry Notice: reasonable purchaser should inquire further (in the presence of suspicious circumstances) 
· Maybe purchaser sees theres another person on the land 
· Imputed notice: based on what kind of rl’n someone has with the person who has the knowledge of the prior claim 
· Organization who has a principal in charge and has some agents. Lets say the agent is aware of some claim to the property. Principal would then have imputed knowledge of that claim. 
· Partners are also considered to know what other partners know. 
· Normal Rule 
· First in time, first in right 
· Nemo dat: One can’t sell what one doesn’t have. 
· O owns purpleacre (vacant) in FS 
· O gives L a mortgage on Purpleacre in exchange for a loan 
· O deeds fee simple in PA to A, then again to B 
· Under normal rules, A has fee simple subject to L’s mortgage and B has nothing 
· Exceptions 
· Claimant to has priority under state’’s recording system 
· Race System 
· If a contest is between two purchasers for value, first to record wins. 
· O conveys Purpleacre to A for value 
· O conveys to Purpleacre to B for value, B knows of the deed to A 
· IF B records its deed before A, then B wins 
· Very simple, certain rule, and preserves integrity of the recording system. But, many find it distasteful for rewarding B. Not the most frequently used system 
· Notice System 
· 11/1: O conveys to Purpleacre to A for value 
· 11/2: O conveys Purpleacre to B for value, B is a bona fide purchaser, has no notice of A’s interest (not of record) 
· 11/3: A records A’s interest 
· B wins. 
· If B was on notice at the time of his purchase as a bona fide purchaser, then he doesn’t prevail. 
· Race-notice system 
· Bona fide purchaser can win only if they record their interest first & are without notice 
· 11/1 O conveys Purpleacre to A for value 
· 11/2: O conveys Purpleacre to B for value, B is a bfp, without notice of A’s claim 
· 11/3: A records A’s interest 
· 11/4: B record’s B’s interest 
· A wins 
· Advantage is it incentivizes recording. 
· Shelter rule 
· A grantee from a bona fide purchaser is protected as a bfp even though the grantee would not otherwise qualify as bfp. 
· Sheltered by transferor’s superior title 
· 11/1: O conveys PA to A (no recording) 
· 11/2: O conveys PA to B, a bfp, who immediately records 
· 11/3: A learns of O’s fraud, widely publicized it 
· 11/4: B conveys PA to C, who has learned of O’s fraud 
· C is “sheltered” under B’s priority and wins 
· Even though C knows of A’s priority, C wins b/c C is sheltered by B’s priority over A. 
· Assures purchasers of real estate that they will be able to convey whatever title to someone else. 
· Otherwise, B would only be able to sell to people who don’t know about A’s interest. Limit pool of buyers. 
· Encourages real estate transactions. 
Problems 1, p. 439 
· O conveys Whiteacre to A 
· O conveys Whiteacre to B, bfp 
· A records, conveys Whiteacre to C, a bfp 
· B records 
· C records 
· Notice recording statute. C wins b/c B never recorded, C is not on notice of the interests, 
Inquiry Notice 
Notice based on a purchaser’s duty to investigate relevant circumstances. 
· Waldorff Insurance and Bonding, Inc. v. Eglin National Bank (inquiry notice)
· If someone is in possession of real estate, buyer should inquire as to what their interest is. Investigate inconsistencies 
Choctaw has a condo complex. In 1972, Choctaw secured a mortgage of $850,000 for this property. This mortgage was assigned to Eglin National Bank (defendant) (Eglin) in 1975. Meanwhile, in April 1973, (Waldorff plaintiff) entered into a sales contract with Choctaw regarding Unit 111 of the building. Waldorff put a down payment on the unit, paid to furnish it, paid all fees associated with it, and had exclusive access to the unit.
 In October 1973, Choctaw obtained another mortgage with Eglin on the condominium, including Unit 111. In June 1974, Choctaw obtained still another mortgage on the property, including Unit 111, from Eglin. In 1974, Choctaw, who was also a client of Waldorff, negotiated a deal whereby Waldorff would “write off” the balance due on Choctaw’s account in exchange for Choctaw considering the mortgage debt for Unit 111 paid in full. 
The deed transferring Unit 111 to Waldorff was recorded in March 1975. In 1976, Eglin foreclosed on Choctaw. 
The trial court determined that Waldoff’s claim to ownership of Unit 111 was “equivocal” because Choctaw allowed other persons to occupy and use other units as a part of a marketing strategy and because Waldorff had not supplied consideration to complete the sale transaction (she simply forgave some debt Coctaw owed to him) Thus, it held that Waldorff’s interest in Unit 111 was not superior to the liens created by the 1973 and 1974 mortgages. Waldorff appealed.
So the issues were: 1. Whether Waldoff forgiving debt consisted of valuable consideration, 2. Whether the bank was on inquiry notice of Waldorf’s claim because she had been living there. 
Waldorff agreed to purchase the condominium from Choctaw and took exclusive possession of the unit. Waldorff also bought furniture for it and paid the costs incidental to its business. This constituted open, visible, and exclusive possession of the property such that any person who sought to obtain an interest in Unit 111 would be put on inquiry notice regarding the ownership status of the Unit.
Title Insurance: 
· Basically, title insurance guarantees that the insurance company has searched the public records and insures against any defects in the public records, unless such defects are specifically excepted from coverage in the policy. 
Lick Mill Creek Apartments v. Chicago Title Insurance co. (Title Insurance) 
Facts: We have 30 acres of land in Santa Clara County purchased by Plaintiffs Lick Mill, prior to Lick Mill’s and the prior owner’s purchase, land was used as a chemical processing plant or warehouse. Hazardous substances eventually contaminated the soil, subsoil, and groundwater. Prior owner had been asked to clear the toxic contamination but refused, so it ended up in Lick Mill’s hands. Lick mill had purchased title insurance from the Defendants, who surveyed the property and saw the chemical related infrastructure. The Health department also had records disclosing the substances that existed. Plaintiffs end up remedying the situation and seeking indemnity from the Defendants for their expenses. Trial court finds for the insurance company on a motion to dismiss 
Plaintiff has two claims 
· Marketability of Title 
· Court says not at issue. Difference between marketability of title and marketability of land which takes into account your ability to resell. 
· Title vs. Physical condition. Insurance company insures title. 
· Maybe remedy against owner 
· Plaintiff next says its an encumbrance, which is covered by the property 
· Any transfer of contaminated land carries responsibility for clean up costs, liability for such costs constitutes an encumberance! 
· Encumbrances include leins, easements, restrictive covenants, Mostly deal with rights to the land by third persons! 
Servitudes 
· Often overlap. Room for argument. 
· Servitude: An arrangement, arising out of private agreements express, or implied that regulate the use of land in some way and/or that create interests in land 
· Easements, licenses, profits, real covenants, and equitable servitudes 
Easements 
· A grant of a non-possessory property interest in land 
· O grants A, his neighbor, the right to build a driveway across O’s land (affirmative easement) 
· O grants to A, O’s neighbor, the right to an ocean view over O’s property (negative easment) 
License 
· A mere privilege to enter onto someone’s land for a nawrrow purpose, generally revocable 
· Tickets to a ball game, allowing a repair man into your home. 
· Not a LEASE, lease provides exclusive possession for the rental period. 
Profit 
· Entitles someone to enter onto the land and take something from the land 
· Example: O grants A the right to come onto Blackacre and take fish from teh pond on that land. 
· Overlap with easements. 
Real Covenant 
· Promise to do or not do something related to land. Not an interest in land, but rather a contractual promise or limitation 
· If it binds successors, it’s called a “real covenant” or “covenant running with the land” 
Equitable Servitude 
· Promise relating to land, that sometimes will be implied, that courts will enforce in equity (injunction may be ordered). 
· Example: same example as for real covenants, but A seeks an injunction against O if O starts building an apartment building on Blackacre 
· Courts will sometimes imply an equitable servitude in cases involving common developments (for example real estate developer w a bunch of houses: O sells 25 lots to individuals with an assurance they will be in a residential community) 
· Equitable servitudes more significant in real life than real covenants. 
Servitudes-- Easements 
· A non possessory property interest in land 
Positive Easements 
· O grants A the right to do something on O’s land 
· O grants A the right to use a driveway across O’s land 
Negative Easements 
· O agrees not to do something with O’s land. 
· Negative easements traditionally recognized: Light, Air, Support, and Streamwater 
· O agrees not to build on Blackacre in a way that would obstruct light to Redacre. 
Additional negative easements now recognized: views, conservation, solar 
· O agrees not to build on Blackacre in any way that obstructs Redacre’s ocean view 
Overlap with real covenants & equitable servitudes 
Easement Appurtenant 
· Benefits easement holder in the use of his land 
· O, owner of Whiteacre, grants to A, owner of neighboring Blackacre, teh right to use a driveway across Whiteacre. 
· Dominant tenement: Blackacre. “Easement appurtenant to Blackacre” 
· Servient tenement: Whiteacre  

Easement in Gross 
· Easement benefits the holder personally or commercially, not tied to use of the holder’s land. 
· Example: O, owner of Redacre, grants A the right to maintain an advertising sign on Redacre 
· Servient tenement only: Redacre 
· No dominant tenement for easements in gross. 
How are they created? 
· Grant: subject to Statute of Frauds 
· Estoppel: Rely on permission to use land in a way that the law recognizes the easement even though formal requirements not met, see Kienzle on p. 492 
· Necessity: O owns lot 1 & 2. Conveys Lot 2 to A. Only way to access Lot 2 is via easement over Lot 1. 
· Implication: implied from the circumstances of transfer of land. See Van Sandt. 
· Prescription: like adverse possession. 
· Assume A paves driveway across O’s land and uses it for a number of years. O is unaware the driveway is on his land. 
· A ISN’T claiming an ownership interest, just right to use it. 
Transfer of Appurtenant Easements 
· Easement appurtenant transfers with dominant tenement, assuming parties so intend. 
Transfer of Easements in Gross 
· Easements in gross for commercial purposes are assignable, assuming parties intend. 
· Other easements in gross may be assignable too, depending on intent. 
Willard v. First Church of Christ, Scientist 
Old Rule: One cannot reserve an easement in favor of a third person. 
· Willard: tried to reserve it for the Church 
· Court overrules the old rule and allows for the easement to stand. 
Reservation vs. Exception of an easement 
· Reservation: deed creates a new easement (easement in Willard case) 
· Exception: deed excludes a previously existing easement, tells grantee “you get Blackacre except for this existing easement in favor of Whiteacre” 
· Covers owner’s ass that they’re not gonna be in breach of the land sales contract. 
· People use these terms interchangeably 
Easement Appurtenant vs. In Gross 
· Appurtenant: benefits use of specific parcel (i.e. dominant tenement) 
· In gross: Benefits owner of the easement personally or in business, not tied to land 
· Not benefiting a particular person, but rather a particular person or business.  
· Willard is probably an easement appurtenant. 
· Can be determinable “for so long as used for church purposes” you’ll have the easement. 
· Preference for finding an easement appurtenant (so it goes along w the property) 
Lease, License, or Easement? 
· Would a right to erect a billboard on land be a lease, license, or an easement? 
· Prob an easement 
· Some relevant factors 
· Lease involves right to exclusive possession, license typically revocable, easement/license limited to specific use, easement/license can be indefinite in duration 
Easement by Estoppel 
· Kienzle v. Myers 
· Oral agreement between the parties. Traditional easements subject to the statute of frauds. Therefore, lawyer for the Kienzle’s says this is a license and we are terminating the license. But, Bauer had, based on the agreement that she could run the sewer line through the Van Duyne’s church, had relied on that. She could’ve had the sewer line on her own. It would be unjust for the law to just allow that to be taken away. This looks like a case where you have an arrangement, then the parties change, and now the neighbors dont really like each other anymore. No evidence that their property is being harmed by it. Court is thinking, well from a equity perspective, why change this arrangement? It’ll impose costs on Myers for no good reason. 
· Requirements for irrevocable License/Easement by Estoppel 
· Permission by landowner of another’s use of land 
· Licensee relies in good faith, by making improvements normally; and 
· Landowner knows or reasonably should know of the reliance 
· Note: NOT ALL COURTS AGREE TO ENFORCE EASEMENTS BY ESTOPPEL. 
-------------------------------------------------------------------------------------------------------------------------------
Implied Easement From Prior Use Requirement 
· Initial unity of ownership, followed by severance of title 
· Existing, apparent, and continuous use of the servient parcel for the benefit of the dominant parcel at the time of severance 
· Reasonable necessity to continue the prior use at the time of severance 
· Reasonable can include, presumably, if the alternatives are burdensome
· Some jdxs. Require strict necessity 
· Van Sandt v. Royster (sewage line was apparent even though hidden! Courts will lean towards holding that sewage related things are apparent) 
-------------------------------------------------------------------------------------------------------------------------------
Implied Grant vs. Implied Reservation 
Implied Grant: 
· Implied from the circumstances that easement granted to dominant estate (grantor is conveying the dominant estate)
· Grantee is getting the benefit of the easement! They’re implying it was in the deed! 
Implied Reservation: 
· Implied from the circumstances that grantor is reserving right to use the easement (Grantor is retaining the dominant estate) i.e. Van Sandt 
Some courts are more reluctant to imply a reservation than to imply a grant, requiring greater necessity. B/c the grantee is getting a bit blindsided! There’s nothing in the deed. Why should the grantor get to keep some thing? 
Easement Implied by Necessity 
· Initial unity of ownership, followed by severance of title 
· Strict necessity for the easement at time of severance
· Trouble when there could be two possible options for the easement, see example on p. 511 Figure 10-4. 
· What happens when necessity ends? 
· Majority of jdxs say the easement ends. 
Differs from easement implied from prior use is that no prior use required but standard of necessity is higher. 
Othen v. Rosier 
· Use of the road was by permission 
· There was no strict necessity for easement at time of severance. 
Prescriptive Easement 
· Adverse and hostile use 
· Among the most difficult elements. Question of whether we look at things objectively or get into the head of the claimant (good faith/aggressive approach). Majority approach is to look at it objectively. 
· Permissive use is similar to a license and won’t cut it! 
· Look at relationship between the parties → implied permission like midterm, neighbors 
· Some states will allow servient tenement to put up signs & that could be sufficient to say its permissive, a recording, 
· Factual issue 
· Open and notorious use 
· Continuous use 
· Harder element 
· Use for the statutory period (usually the same as for adverse possession) 
· NO exclusivity of use element, differing from adverse possession 
What does the owner have to do to stop it?  *Important Issue* 
· Posting a sign saying STAY OFF or its permissive 
· Write a letter and say stop 
· Record a notice saying you cant use this property or that any use is permissive. 
· Go make an agreement with the other owner and ask for money back, record 
· Restatement of Property on Servitudes has a higher standard, put up a fence. 
Scope of Easements 
Brown v. Voss 
· Easement granted by owner of Parcel A (servient tenement) to owner of Parcel B to use road over Parcel A for ingress and egress 
· Voss acquired Parcel A in 1973 
· Brown bought Parcel B and Parcel C in 1977 from diff owners. Wants to build on Parcel C and access it using the road over Parcel A. 
General Rule is that an easement for use of one parcel cannot be extended to another parcel that was not a part of the original easement. 
· Very technical rule. The court here doesn’t follow it, keeping in mind the equities and how it doesn’t make that much of a difference between B/C. 
Use of easement may change over time. Holder not entitled to cause unreasonable damage to servient estate or interfere unreasonably with its enjoyment 
· Reasonable expectations! If its a limited easement appearing, it should probably stay like that. If it’s huge, one may under the circumstances expect that a large development or some change to the easement may occur. 
· Owner of servient estate can make some changes, but again, must act reasonabl
Uses made of prescriptive easement must be consistent with the general kind of use by which easement was created and what servient owner might reasonably expect. 
Termination of Easements 
Video: 
· Automatic-- easement could be for set term or subject to a condition. 
· For X years, for X purposes (determinable easement) 
· Release 
· Easement holder agrees to release 
· Statute of Frauds applies 
· Estoppel 
· Conduct of the easement holder leads the person subject to the easement to believe the easement has been released. Reasonable reliance. 
· End of Necessity 
· Easements by necessity will end once necessity ends. 
· Easement benefiting landlocked land, new road is built that makes it not landlocked, easement terminates. 
· Destruction 
· No fault of servient tenement 
· Swimming pool destroyed 
· Condemnation by Eminent Domain 
· Gov’t takes over servient tenement 
· Abandonment 
· Demonstration of INTENT by holder of property right not to use easement 
· Physical action demonstrating holders intention of not using easement 
· If A has an easement over B’s land, if A built a permanent wall showing intent not to go on B’s land, thats abandonment 
· Merger 
· Owner of dominant tenement acquires servient tenement. 
· Prescription 
· Owner of servient tenement blocks use for adverse possession period and the dominant tenement doesn’t sue. 
· Misuse 
· Court might in rare cases eliminate the easement if it is being misused. 
Preseault v. United States -- Scope & Termination 
· Scope of the Easement 
· Nature trail and railroad dispute. Government had rights on Presault’s land for railroads. Railroads go bye bye and then make them walking trails. 
· Scope of easement presumably exceeded. People walk all over vs just one place for the railroad 
· Termination 
· In order to establish abandonment there must be an act by the owner of the dominant tenement reflecting an intent to relinquish the easement. 
· Here, they discontinued railroad use, but more importantly, they took off the tracks. 
· Prior to the proposed creation of the recreational trail, the railroad had abandoned the easement by ceasing railroad operations and removing the tracks, which manifested an intent to no longer operate a railroad on the land. Thus, the railway’s interest in the land was extinguished.
· BUT, they were still collecting fees! 
---------------------------------------------------------------------------------------------------------------------
Real Covenants “Covenants Running with the Land” 
· Arose b/c of hostility of courts to enforce negative easements. 
· Desire among landowners to privately regulate land use 
· Evolved to allow private land use agreements 
· Negative easements today are treated as covenants/equitable servitudes. 
Real Covenant 
· Promise to do or not do something related to land 
· Affirmative: Homeowner agrees to pay homeowner association ees 
· Negative: Can’t build homes over a certain cize 
· When promise is enforceable against successors, they are called real covnenats. 
When does the burden of a real covenant run to successors? 
For the burden to run onto successors…
· High standard b/c of policy favoring alienability of land and development.  
· Covenant must be in writing 
· Original parties intend to bind successors 
· Covenant must “touch and concern” the land 
· “Promise must in some way relate to the enjoyment, posession, or use of the affected land” rather than a personal concern to the original parties. 
· Horizontal and vertical privity of estate must exist 
· Horizontal: A and B, the promisor and promisee, must share a grantor-grantee relationship, or mortgagee/mortgator or landlord-tenant relationship. 
· Rare, and hard to prove. 
· Vertical: A and A1 share privity. I.e. A1 purchased from A. Always present unless we’re dealing w A1 as an adverse posessor. 
· Successor must be on notice of covenant 
When does the benefit of a real covenant run to successors? 
· Covenant must be in writing 
· Original parties intend to bind successors 
· Covenant must “touch and concern” the land 
· Successor must succeed to same or lesser estate as predecessor in title (VERTICAL privity) 
· Note that no horizontal privity is required.
Equitable Servitudes 
· Law restricting the enforceability of covenants at law was inadequate, and thus remedies in equity may be available. 
· If you see a promise affecting the land being violated by someone and the party seeking to enforce the promise, through an injunction → analyze as an equitable servitude. 
See OUTLINE for BENEFIT/BURDEN RUNNING 
When Covenants or Equitable Servitudes Will Not Be Enforced
· Changed circumstances 
· Maybe the conditions in the neighborhood have so changed that the intended benefits of a restriction cannot be obtained in a substantial degree 
· Suppose are was mostly rural, and then became commercial, and so a residential only covenant might not make sense 
· Rule From River Heights: “changes must be so radical as to practically destroy the essential objects and purposes of the agreement”  Inside the subdivision & outside need to be considered. High standard.
· Restatement allows courts to get creative and maybe allow for violation but a mitigation of the effects to accommodate the intended benefit of rest. 
· Illegal, Or Unconstitutional, or Against Public Policy (Nahrstedt/R.3d) 
· Spiteful or capricious or imposes unreasonable restraint on alienation/trade/competition, burdens a constitutional right, unconscionable 
· Shelley v Kramer 
· Racially restrictive covenant unconstitutional, also issue of touch/concern
· Merger 
· Owner of benefitted tract buys burdened tract so covenant is not necessary anymore 
· Written Release 
· Acquiescence or Abandonment 
· Party seeking enforcement has acquiesced in other violations (unenforceable as to defendant) 
· Abandonment: every other lot has 2 stories, why not mine? (unenforceable as to all) → Requires affirmative intent to abandon 
· Estoppel (REASONABLE reliance) 
· Party A tells party B that setback requirement is no big deal, no one forces them around here, then B builds over the line. 
· Laches 
· Unreasonable delay in asserting rights resulting in substantial prejudice 
· Like SoL
· Balance of Hardships (in enforcing an injunction, equitable jurisdiction) 
· Unclean Hands
· Person complaining also in violation 
- 
Eminent Domain 
· Government condemnation of property for public use 
· Prescription (violation of the statute of limitations) 
Changed Circumstances-- 
River Heights Associates 
· High standard 
Limits on Validity of Servitudes 
· A servitude is valid unless it is illegal or unconstitutional or violates public policy. 
· Examples of invalid servitudes: 
· (1) arbitrary, spiteful, or capricious; 
· (2) unreasonably burdens a fundamental constitutional right; 
· (3) Unreasonable restraint on alienation; 
· (4) unreasonable restraint on trade or competition 
· (5) Unconscionable 
· Source: Restatement 3rd of Property, Servitudes se
Shelley v Kramer & Nahrstedt 
Legislative Land Use Regulation -- Zoning 
· Balance of Interests 
· Right to possess and use property as one likes 
· U.S. Constitution, 5th Amendment: requires due process before deprivation of property, just compensation of property taken for public use 
· 14th amendment: equal protection of law 
· Governmental police power to protect public health, safety, welfare, and morals 
· Regulating land use 
· Zoning Flexibility 
· Non-conforming use 
· E.g. existing business in area zoned residential 
· Zoning regulates future development! 
· Variances 
· Not contrary to public interest, owing to special circumstances literal enforcement of ordinance would result in unnecessary hardship to person seeking variance 
· Special Exceptions/Conditional Use 
· Use is permitted by ordinance, but might cause harm if not watched 
· If someone wants to use property for a certain purpose, they will have to get a conditional use permit to do so, which will be awarded on a case by case basis 
· Schools, hospitals, airports, landfills cause trouble to surrounding area but are also useful, so we need conditions 
· Spot Zoning Problem: Corruption! 
· Amendment made to zoning ordinance that covers a specific tract and allows uses not previously allowed. 
· Illegal where 
· Singles out small parcel for special and privileged treatment 
· Only for benefit of landowner rather than public interest 
· Not in accord with comprehensive plan. 
· Questionable Uses of Zoning 
· Aesthetic regulation: billboards ugly? 
· Controls of household composition (group homes, addict homes, etc.) 
· Exclusionary Zoning: rules that tend to exclude groups of people, typically those with lower income and racial and ethnic groups 
I. Constitutionality 
A. Village of Euclid v. Ambler Realty Co 
1. Amber owned 68 acres in Euclid, which adopted zoning laws. For Amber’s law, it prevented industrial usage. But Amber said it’d be more valuable for us to use industrial stuff. 
2. Euclid’s zoning system was designed to protect harm, so fell within the police power of the government 
3. Law doesn’t need to be perfectly fit to the underlying problem. 
4. Municipal zoning regulations are constitutional, unless they are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.
II. Nonconforming Use 
A. Adult porn shop there lawfully. City imposed a new zoning pattern that made it unlawful for him to be where he was. The new ordinance provided 90 days for the shop to close down. 
B. Appellate court says amoritization OK, so long as reasonable 
C. This Supreme Court says that the rule applied by the Appellate court is overturned, and they state that the amortization and discontinuance of lawful pre-existing lawful nonconforming use is per se confiscatory and violative of the Pennsylvania Constitution 
III. Variances 
A. See outline 
IV. Questionable Uses of Zoning, Due Process 
A. Aesthetics 
1. Stoyanoff 
a) Aesthetics justified under the general welfare part of the police power and could thus be regulated. 
(1) “Escapist” reasoning 
b) Architect wanted to build a pyramid type house in a french colonial neighborhood in Missouri. Board said no. Stoyanoff via the state argued that the ordinance is too vague and he doesn’t know what you can or cannot do, and regulating aesthetics is beyond the police power. 
c) Ct. says a design of that nature would significantly decrease property values. It is a legitimate purpose of zoning ordinances to stabilize or maybe increase property values. 
B. Mt. Laurel 
1. Land use regulation (zoning) as an exercise of police power must meet constitutional substantive due process and equal protection requirements and must promote public health, safety, welfare, and morals 
2. Proper provision of adequate housing 
Takings-- Eminent Domain 
· U.S CONSTITUTION: 5th Amend, no property to be taken except for public use, and if taken for public use, must provide just compensation 
· Goals 
· Defining Taking 
· Public Use meaning 
· Just Compensation Meaning 
· Public Use/Purpose is Broad  
· Kelo
· Whether or not it is a valid public use when property is being taken and transferred to private companies for public purposes, or is it just taking property from Party A to Party B 
· The state creating this development plan was going to help the community in general 
· “Public use is equated with public benefit” 
· Classic taking is for public use. I.e. government building a freeway and buying all the houses to build that freeway. 
· This is not a situation where gov’t is going to end the land, nor is it necessarily for the public to use. 
· Commercial development is a legitimate public purpose & the legislature is owed great deference in determining that. 
· Just Compensation 
· = Fair market value 
· Difficult to put a price on unique property value
· Full compensation is not fair market value 
· It’s what someone will pay for it 
· Assume a state condemns part of Blackacre and cuts it in two with a freeway. FMV of Blackacre before = 1M. FMV of part of blackacre taken = 250k. FMV of Remaining Blackacre with Freeway Running through it = 500k. 
· Gov’t effectively took 500k from this guy since the home was worth 1M. 
· Therefore, most courts would probably offer 500k as “just compensation 
· Regulatory Takings 
· Original view: property not “taken” unless physically taken 
· Government can regulate nuisances/noxious use without compensation (e.g. brewery case, oleomargarine ccase from 1880’s) 
· Reciprocal advantage 
· Regulations that both burden and benefit landowner OK (height restrictions on buildings) 
· I.e. maybe you cant build higher than a certain limit, but your neighbor can’t either. You benefit from that 
· Like uniform zoning laws 
· Penn Central 
· What constitutes a regulatory taking? 
· Penn Central tried to remain in business by developing air rights above GCT, preservationists objected to design. 

