PROPERTY – Hull – Dukeminier (Concise 2d)

I. BIG PICTURE QUESTIONS TO CONSIDER
a. How are rights in property acquired?
b. What rights to people have in property? (“Bundle of Sticks”)
1. Right to exclude
i. Can’t always exclude (e.g. coastal access in CA)
2. Right to transfer (free alienability of property)
i. Fraudulent transfer/conveyance laws forbid transfer to defraud creditors.
3. Right to possess and use
i. Not all use is allowed (e.g. due to zoning restrictions or conditional fee)
4. Right to destroy
i. Exception: protected historic structures.
c. How are duties imposed on people with respect to property?
d. What duties are imposed?
e. How are the interests of individuals balanced against society and vice versa?
f. Are rules certain or uncertain? The Law generally prefers certain rules. 
g. Numerus Clausus Principle: private persons cannot come up with new property rights, can only trade existing, established forms of property rights. 

II. ACQUISTION BY CAPTURE

a. This topic applies to “fugitive resources” – resources without fixed locations, e.g. wild animals, oil/gas, baseballs….
b. Rule of capture / ”First in Time, First in Right”: generally, first person to “capture” a fugitive resource owns that resource.
1. Policy justification for first in time/first in right: relatively certain rule, encourages diligence and useful economic activity. 
c. Possession is 9/10th of the law.
1. In disputes over property, w/o clear evidence to the contrary (e.g, a receipt), the individual with actual, custodial possession is presumed rightful owner.
d. John Locke’s labor theory of property: Humans have rights to their own labor and thereby unowned property can be acquired as a result of the labor used to acquire it (by mixing the owned labor with the unowned property)—e.g. picking an fruit from a wild fruit tree.
1. Common law doctrine of accession applies when A, in good faith, adds labor alone or labor+materials to B-owned object X. 
i. If A adds labor alone, labor must either (1) transform X into something fundamentally different (grapes->wine) or (2) greatly increase value of X, for A to be awarded the transformed X. 
a. If A is awarded X, B is entitled damages equal to X’s value before A transformed it (e.g. price of grapes before wine).
ii. If A adds labor and other materials to X, final product awarded to owner of “principal” material. 

e. Capture of wild animals (beasts ferae naturae)
1. Pierson v. Post: “mere pursuit does not confer a property right” 
i. Hunter (Post) sued Farmer (Pierson) b/c Pierson killed a fox he was in the middle of hunting (pursuing with hounds). Court holds that Pierson did not have superior title to Post, who had the fox in hand. No property rights to the hunter w/o possession unless he has mortally wounded or trapped the animal. 
2. Ratione soli (constructive possession): Landowner considered being in possession of resources on her land even w/o physical possession -> applies to wild animals. 
3. Doctrine of increase: Offspring through generations ad infinitum of domestic animals belongs to owner of the original mother. 
i. Animus revertendi: if the animal returns to base, it’s domestic (and caretaker has property rights to it).
4. Exception to rule of capture for wild animals if the wild animal is not in its natural habitat as it may be obvious that it was likely captured and rightfully owned by someone else. 
f. Baseballs (Popov v. Hayashi)
1. Did Popov (who almost caught the home run ball, but dropped it due to bad actors jostling him) or Hayashi (who picked the ball up of the ground after it was dropped) have superior title?
2. Court sat in equity because equitable remedies were sought (declaratory/injunctive relief)
3. Sitting in equity allowed for an ‘equitable’ result -> court-ordered sale of ball with proceeds to be split evenly, because who had superior title was ultimately unclear. 
4. Applies baseball spectatorship customs to get result.
g. Oil/Natural Gas
1. Fugitive resource because it shifts location underground easily.
2. At common law, rule of capture applies ( oil/gas in natural reservoirs is not owned by anyone until it is pumped up and reduced to physical possession. You can pump underneath your own land (not underneath anyone else’s), but if the oil/gas originated beneath someone else’s land, the pumper still has the superior property right.
i. Scholars critique common law rule as creating a “race to the pump” and some states have amended the relevant rules.
h. Water

1. Surface water
i. Riparianism: Water rights are derivative of rights to the land that abuts the water. Use of water is subject to rights of other landowners whose property abuts the water. First in time, first in right, where first in time relates to the ownership of land.
a. Eastern state doctrine
ii. Prior appropriation: First person who captures the water and puts it to good use has superior rights to the water. First in time, first in right, where first in time relates to the capture of the water.
a. Western state doctrine
2. Groundwater (aka water beneath the surface in natural aquifers)
i. English rule: (minority) rule that whoever first pumps it owns it.
ii. American rule: same but with prohibition against wasteful uses of water that harm neighbors (reasonable use rule). 
iii. Practical rules today: governed by legislative/administrative programs.
i. Tragedy of the commons:
1. Unregulated, shared resources incentivize overactive individual use, which in turn depletes those resources (e.g. overfishing, overgrazing).

III. ACQUISITION BY FIND
a. Finder of an object has superior title against everyone except the true owner of the object or any prior possessor. 
1. Armorie v. Delamirie – plaintiff chimney sweep finds jewel on the job, gets it appraised by goldsmith (defendant). Goldsmith pockets jewel and returns its setting to plaintiff. Plaintiff sues in trover and is awarded value of jewel. Finder of an object has good title against anyone other than rightful owner. 
i. Trover: common law action for value of property wrongfully taken (now called conversion; compare to “replevin:” suit for return of wrongfully taken property) 
ii. Re: “First in Time, First in Right” – if someone found the jewel prior to the plaintiff above, they’d have superior claim to the Jewel.
iii. Shows the “1/10th of the law” that possession (9/10th of the law, colloquially) may not constitute. Person in possession generally has best claim, but proof of prior possession or title is given greater weight than current possession. 
iv. Jus tertii principle: courts usually only consider the rights of the parties in front of them, so in Armorie, the court only looked at who had more rights to the jewel between the chimney sweep and the goldsmith, without regard to the rights of the true owner in their absence.
b. Finders of chattels are considered involuntary bailees--the rightful owner didn’t voluntarily choose to relinquish possession. A bailment is the rightful possession of goods by a non-owner, e.g. valet (bailee) / hotel guest (bailor) / car (chattel).
1. At common law, a bailee’s liability depends on the nature of the bailment (who the bailment benefits):
i. Gratuitous bailees—when the bailee is not compensated in any way for the bailment, the bailee is only liable for gross negligence.
ii. If the bailment benefits both parties, bailee is only liable for ordinary negligence.
iii. If bailment only benefits bailee, bailee is liable for slight negligence.
2. Modern trend toward ordinary negligence standard for all bailees.
3. Finders are considered gratuitous bailees unless the finder is entitled to compensation for storing the object under relevant statutes.
c. Many states regulate the finding of property, usually requiring high $ value items to be turned into police, with the finder being awarded the property if rightful owner doesn’t show up after a designated period of time. 
d. Owner of the real property (land) where an object is found (aka the locus in quo) may be deemed in prior constructive possession of a found object in some cases and get priority over a finder, but not in all cases.
1. Abandoned property: when owner intentionally relinquishes all legal rights to an object, e.g. by intentionally throwing it in the trash, title goes to finder, but it’s often hard to prove high value items were abandoned. 
2. Lost v. mislaid distinction: Some, not all, courts make this distinction. Lost property is inadvertently lost. Mislaid property is intentionally placed somewhere and then forgotten, e.g. a handbag hanging on a chair in a restaurant. 
i. Lost property usually goes to the finder because it’s unlikely the owner would retrace their steps to find it.
ii. Mislaid property usually goes to the owner of the locus in quo for the opposite reason as above. Policy: we like property to go to the rightful owner and we’d expect the rightful owner to retrace their steps to the place they left it.
3. Objects embedded in land: usually go to owner of locus in quo.
i. Policy: law seeks to honor reasonable expectations; people reasonably expect to own what’s embedded in their land.
ii. Treasure trove: Under English Law, buried treasure (gold/coins/jewels, etc.) belonged to the crown. US courts generally favor owner of locus in quo where treasure was buried.
4. Public locus in quo: A finder of a lost item in a public place may sometimes have priority over owner of the locus in quo, e.g. Bridges v. Hawkesworth where finder of a lost parcel of banknotes in a public shop was given priority over the shop owner. 
5. Private locus in quo: Person in possession of house/apartment has priority over a finder of any property. Reasonable expectation you own everything in your house.
i. Hannah v. Peel: finder of lost or mislaid object in a house had superior title to owner of locus in quo, but court had to weigh multiple considerations to get to that result. Owner of locus in quo was not in current possession and had not actually possessed the house at any time prior to the time the object was found. Finder had attempted to get the object to its rightful owner by turning it into police, so was probably awarded on that account as well. Analogized situation to Bridges v. Hawkesworth due to the public use of the house at the time of finding. 
6. Property found by agent hired by owner of locus in quo: owner of locus in quo is favored, e.g. South Staffordshire Water Co. Homeowners reasonably expect that if someone they hire finds something on their property that they would turn it over to them.
7. Shipwrecks: US Gov’t asserts title to abandoned shipwrecks embedded in submerged US land, but hard to prove abandonment (intentional relinquishing of all legal rights by the true owner). Under maritime law, rightful owner of shipwreck has priority over finder, but a salvager has a right to be compensated reasonably. 
IV. ACQUISITION BY ADVERSE POSSESSION

a. Can obtain valid legal title to property by adverse possession if you satisfy the following elements for the relevant statutory time period, typically ~7 years:
1. Actual entry
i. Actual entry of the property by the adverse possessor starts the statute of limitation clock running because it creates a cause of action for trespass. Claim for possession (usually an action for ejectment; or an open/hostile/effective re-entry) must be filed/acted upon within the SOL period by true owner. Once there’s been a filing or effective re-entry, the SOL clock stops running.
2. Exclusive possession:
i. Possession cannot be shared with owner or with public in general. Adverse possessor need not be the only user during the statutory period—if property is of the type that is normally open to the public in some respects, that would be okay.
3. Open and notorious:
i. Satisfied if adverse possessors’ entry and actions would put a reasonably attentive property owner on notice. 
ii. Notice can be actual or constructive-> it is an objective standard. If the owner should’ve known there was a trespass, we treat him as knowing.
iii. “Sleeping principle” – penalizes landowners for “sleeping” on their rights.
4. Hostile and under claim of right (adverse)
i. “Claim of right” – adverse possessor is acting like s/he owns the property. 
ii. Can never be with owner’s permission. This type of possession would be better considered a lease or license.
iii. Three doctrinal approaches to the requisite state of mind for the adverse possessor:
a. Objective standard: we only judge this element by the adverse possessor’s objective conduct. Element is satisfied if adverse possessor is using the property the way the true owner would. Majority approach by most authorities. 
b. Good-faith standard: The adverse possessor must honestly believe they own the property. Bad-faith trespasses never ripen into good title.
c. Aggressive trespass standard: Adverse possessor must acknowledge they have no right to the property and claim it anyway.  (e.g. Fulkerson v. Van Buren where church stopped SOL from running at time it acknowledged ownership right of true owner). 
5. Continuous and uninterrupted
i. Continuous but not, necessarily, literally constant during statutory period. AP can come and go as the owner normally would – and this applies also to property that is designed for seasonal use, e.g. a summer vacation home need only be occupied during summers (see Howard v. Kunto).
b. Ad coelum doctrine: at common law, landowner owns everything underneath the parcel as well as the air above (to heaven and hell). 
i. Underground: Adverse Possession of caves may not meet the “open and notorious” requirement, since the rightful owner would need to conduct a survey in order to determine that the cave was being adversely possessed (e.g. Marengo Cave v. Ross)
ii. Air above: Landowners own as much of the airspace as he can feasibly occupy or use in connection with the land. See U.S. v. Causby—balanced common law assertion that landowner owned airspace indefinitely extending upward with reasonable expectations to not be disturbed by low flying aircraft. Relevant today with legislation regulating use of drones . 
c. California Property Tax rule: In CA, the adverse possessor must have paid all property taxes on the property during the statutory time period to have a valid claim.
d. Color of title: Claim under color of title refers to an adverse possession claim that makes use of some kind of written instrument, usually a deed, that is invalid. 
1. In a few states, you need color of title to acquire title by AP.
2. Some states give a shorter SOL with color of title. 
3. In every state, color of title may confer an advantage to AP: if you claim under color of title but only actually possess a portion of the land, you are deemed to be in constructive possession of all the land the invalid written instrument covers, subject to some limitations. 
4. Typical defects in deeds: (1) grantor did not have right to convey the land (2) improper execution of deed
e. Boundary disputes
1. Example of Hollander v. World Mission Church: Hollander used land up to a line of trees because assumed that was the property line, i.e. thought it was her land. Property line actually fell further back and she was using land owned by Church. Trial court held that because she held under a mistaken belief, AP was not properly hostile/adverse, but higher court reversed, following Connecticut doctrine/objective approach—the majority approach.
i. Maine doctrine (minority): AP must intend to claim up to a certain line, whether correct or not. AP’s mistaken belief that she owns the land negates adverse intent.
ii. Connecticut doctrine (majority): Objective approach to boundatry dispute. If it appears objectively that the claimant intends to claim up to the line, usually due to use, then good enough.
2. Mistaken improvers: 
i. At common law, anything built on wrong land, regardless of good faith intent, became landowner’s property (subject to exceptions for delay, acquiescence, and estoppel).
ii. Modern trend: Some states have statutes that (1) force landowner to convey improved land at market value or (2) give landowner option to buy improvement at market value.
1. If encroachment takes up significant land, removal may be ordered regardless of intent after applying relative hardship test that compares mistaken improver and landowner.
3. Doctrine of agreed boundaries: oral agreements between neighbors to settle a boundary dispute is enforceable if accepted for long period of time
4. Acquiescence: Long acquiescence (maybe for shorter than SOL) is evidence of agreement between parties as to boundary line.
5. Estoppel: if A is silent about issue, A may be barred from bringing claim about it later if found that B reasonably relied on A’s silence. 
i. Ex. A and B are neighbors. A sees B start building a structure on A’s property. A doesn’t say anything -> A is then estopped from bringing a claim against B.
f. Tacking: adding prior adverse possessor’s time to your time for SOL calculation.
1. Permitted between successive adverse possessors if in privity of estate with one another, i.e. AP1 transfers property to AP2 who transfers property to AP3, ad infinitum. 
2. Ex: Howard v. Kunto: party on invalidly deeded lots due to survey errors given valid title through adverse possession due to actual, continuous, adverse, open/notorious, exclusive possession during statutory period through tacking of prior estates similarly possessed.
g. Disabilities can toll (extend) the statute of limitations if A has a disability at the time A’s cause of action (for ejectment, in this case) accrues.
1. Typical variants of disabilities include being imprisoned, “of unsound mind,” or a minor.
2. Will extend SOL by a statutorily designated amount of time, e.g. 10 years, after disability accrues. 
3. Disability must be present at the time cause of action accrued: ex. SOL not tolled if AP openly enters property and owner is imprisoned one year later. 
h. Adverse possession against the gov’t 
1. At common law, adverse possession does not work against the government (nullum tempus occurrit regi: no time runs against the king). 
2. Some states in the US now permit adverse possession under:
i. The ordinary rules for AP of private lands
ii. Only if held for much longer period than ordinary statute of limitations
iii. Only against gov’t lands held in proprietary capacity (not public/governmental lands). 
i. Adverse possession of chattels

1. Courts may apply the adverse possession rules on holding personal property against rightful owner for a designated SOL. Three rules for determining when SOL runs:
i. Conversion rule: Starts running upon theft of chattel. 
ii. Discovery rule: SOL tolled on discovery of theft if plaintiff show’s due diligence in pursuit of stolen/lost object. Burden on plaintiff to prove. Applied in O’Keeffe v. Snyder re: stolen paintings (although left to trial court to determine upon remand). 
iii. Demand rule: SOL runs at time artist/rightful owner demands return; very favorable to plaintiff. Applied in NYS. Chilling effect on commerce?
iv. UCC § 2-403 – from Uniform Commercial Code applies to sale of goods transactions and others.
a. 2-403(1): Seller of goods can only give title that the seller has (“nemo dat quod non habet” rule) (a thief has no title, good title can never originate in theft) (title void in transferor’s hands is void in transferee’s hands)
b. 2-403(1): Seller with voidable title (due to a transfer procured through misrepresentation or fraud) can give good title to a good-faith purchaser for value. Ex. A owns a jewel. B buys the jewel with a check. B’s check bounces, but before A can try to get their money back, B sells to C, who buys in good faith for the value of the jewel. B had voidable title and transferred that to C. C now has superior title to A. 
c. 2-403(2): If goods entrusted to merchant who ordinarily deals with that type of good, merchant can transfer rights of entrustor to buyer in the ordinary course of business, regardless of conditions expressed between merchant and entrustor. 


V. ACQUISITION BY GIFT
a. Three requirements:
1. Intent
i. Donor must intent to make present transfer of their interest. Must intend to be legally bound now not later – often litigated. Can be shown by oral evidence.
2. Delivery
i. Must somehow get the property over to the donee. Donor must feel “wrench of delivery.” Three acceptable types, all requiring objective evidence:
a. Manual/actual: physical transfer of possession of object to donee. Primary method. 
b. Constructive delivery: Physical transfer of means to access/control of property, e.g. keys to a car or safe deposit box.
c. Symbolic delivery: Physical transfer of object that represents or symbolizes gift; includes a writing. Traditionally permitted only if manual delivery is not feasible, but modern trend permits even when actual/manual delivery is possible. 
3. Acceptance
i. Acceptance by donee of gift. Rarely at issue. Presume acceptance upon delivery by donee barring evidence to the contrary.
VI. PRESENT POSSESSORY FREEHOLD ESTATES

a. Wording of grants of estates in land
1. Words of purchase: who gets the estate? (“To A and his heirs”)
2. Words of limitation: what type of estate is being granted? (“To A and his heirs“— a fee simple)
b. Fee simple: “to A and A’s heirs”
1. Assume fee simple is absolute unless otherwise designated. Fee simples extend to infinity because they are inheritable and alienable:
i. Heritability: Landholder A can pass on his fee simple  testate or intestate. Testate to persons designated in will (called devisees), intestate to legal heirs—governed by local statute of intestate succession. Heirs are only ascertained at A’s death. Note difference between heirs and devisees. Legal heirs are:
1. Spouses: In all states, surviving spouse is an intestate successor – size of share depends on who else survives.
2. Issue: After surviving spouse takes a share, the decedent’s issue, i.e. descendants, take the rest of estate (think children, grandchildren).
1. If one of the landowner’s children predeceases the landowner, that child’s share goes to his issue in equal shares.
3. Ancestors: Parents can take as heirs if decedent leaves no issue.
4. Collaterals: Blood relatives but not direct descendants, i.e. cousins/aunts/uncles/nephews/nieces/brothers/sisters. Collaterals take on intestate succession if no surviving spouse, issue, or ancestors.
5. Escheat: Property escheats (goes to) the state where property located if estate holder dies intestate without legal heirs (i.e. no spouse, issue, collaterals, nor ancestors). 
ii. Alienability: Fee holder can freely transfer estate to another. Estate remains constant, i.e. transferees and heirs do not receive “a new estate.”
2. A simple grant “to A” without more conveys a fee simple in modern times; at common law, it conveyed a life estate.
c. Fee tail: “to A and the heirs of A’s body”
1. Idea was to keep land within the family, estate goes to lineal descendants of A and expires at the death of all lineal descendants of A, reverting either to original grantor or other relatives if designated in the original deed. 
2. The fee tail is mostly abolished today. There are a few categories of states that allow variations of the fee tail or have specific rules for converting fee tail language:
i. Some allow fee tails, but the tenant can convert it to a fee simple by deed during life
ii. Others say that A has a life estate, and his issue get a remainder in fee simple.
iii. Some say fee tails are converted to fee simple absolute
iv. Others say fee simple but will honor future interests in construction if A dies without issue; e.g. “to A and the heirs of A’s body, but if A dies without issue, to B and B’s heirs” – B would get a fee simple if A died without issue.
d. Life estate: “to A for life”
1. Gives A an estate that lasts for duration of A’s life.
i. Future interests inherently created in life estate (see more under §VII)—either reversion in the transferor or a remainder in a transferee, or both. 
2. Life estate pur autre vie
i. A can transfer her life estate to B. B has a life estate then pur autre vie. B’s estate is measured by the life of A. If B dies before A dies, the life estate goes to B’s devisees or heirs until A dies, after which either the reversion, remainder, or both will apply. 
3. Value of life estates
i. Life estates are valued either by calculating the present value of the right to receive the market interest rate on the property’s value for the remainder of the life tenant’s life (based on life expectancy/mortality tables) or based on a percentage value of the remaining life estate based on mortality tables.
4. Legal life estates v. equitable life estates: legal life estates are created by a written instrument (i.e. a deed granting “to A for life”); equitable life estates are created in a beneficiary of a trust that holds in fee simple. 
5. Potential issues created by legal life estates – the following issues can arise with legal life estates, but grantors can draft the instrument to give the life tenant some powers they may not ordinarily have:
i. Sale – life tenants cannot unilaterally sell their interest in fee simple: requires consent by all parties in interest or court order in equity.
ii. Lease – can’t lease the property for period longer than their own life. Leases may become void on life tenant’s death.
iii. Mortgage – life tenants can’t usually mortgage their property
iv. Waste – life tenants won’t be allowed to take minerals out of the land/ take down usable buildings/cut timber or in any way devalue the property even if desired without risking liability for damages or an injunction from remaindermen (those entitled to life estate after life tenant’s death). The life tenant cannot interfere with the property in a way that reasonably interferes with the interests of the remaindermen.
a. Affirmative waste – Voluntary acts that create injurious effects (effects that substantially reduce property’s value).
b. Permissive waste – Failure to act/omissions – question of negligence. Failure to take reasonable care of property.
c. Ameliorative waste—changes to property by life tenant that increase market value. Some courts hold that this interferes with remaindermen’s expectations to take property as it was when it was conveyed to the life tenant and hold life tenant liable, but many courts reject this view (no liability for ameliorative waste).
v. Insurance – life tenants under no duty to insure property. If they choose to, they get all disbursed insurance proceeds and remaindermen do not. 
6. Life estates via trust (equitable life estate)
i. Trusts can be created to manage life tenancies. The interest created is an equitable life estate (governed by courts in equity). Trustee holds legal fee simple in the property and is a fiduciary. Manages property to benefit of life tenant and remainderman. If trustee has power to sell property, only will do so prudently and pay out income from the investment of proceeds of sale to the life tenant. 
e. Restraints on alienation:
1. All absolute restraints on alienation of fee simple estates are null and void:
i. Disabling restraints give grantee no power to transfer.
ii. Forfeiture restraints provide that if grantee attempts to transfer interest, it is forfeited to another person.
iii. Promissory restraints involve a promise that the grantee makes to not transfer her interest. 
2. Partial restraints may be enforceable if reasonable given the purpose, nature, and duration of the restraint.
f. Defeasible estates:
1. Fee simple determinable

i. “To school district for so long as used as a school”
ii. Creates a “possibility of reverter” in fee simple absolute 

a. FSD ends automatically when the stated event happens. If the event happens, the fee simple reverts to the grantor.
iii. Are created with durational language as the words of limitation, e.g. “so long as,” “during,” or “while.” 
a. Words that state motive of grantor, e.g. “to school district for school purposes” do not create an FSD – they create a fee simple absolute.
2. Fee simple subject to condition subsequent

i. “To school district, but if the premises cease to be used for school purposes, O has a right to re-enter and retake the premises.
ii. FSCS’s do not automatically terminate as FSD’s do but may be cut short by grantor when stated condition occurs.
a. This is the right of entry/power of termination. Unless the grantor enters, the fee simple continues. 
b. The grantor holds the right of entry in fee simple. 
3. Fee simple subject to executory limitation

i. “To school district, but if premises cease to be use for school purposes, to A and A’s heirs.
a. Similar to FSCS but instead of giving right of entry to grantor, creates executory interest in a third party (A and A’s heirs in the example above).
b. If executory interest follows FSD (e.g. to A so long as X, otherwise to B) – we just call that an FSD.
c. Breach of condition by grantee automatically transfers interest to holder of the executory interest.
4. Alienability of FSD’s possibility of reverter and FSSCS’s right of entry:
i. At common law, possibility of reverter and right of entry was descendible but not transferable inter vivos (or devisable).
ii. Most US States, but not all, allow inter vivos transfer of rights of entry / possibilities of reverter. There are still some that follow the common law rule that rights of entry and possibilities of reverter are only descendible; see Mahrenholz.  
g. Intent of testator/grantor:
1. Courts sometimes are forced to interpret wills when disputes arise out of them. If wills contain ambiguous language, courts do their best to honor the original intent of the testator; see White v. Brown/Baker v. Wheedon. 

VII. FUTURE INTERESTS IN LAND
a. Note: all future interests are held “in” a particular estate. To describe a future interest fully, you have to say what the future interest is and what estate it’s held in, e.g. “A has a possibility of reverter in fee simple absolute.”
b. Future interests initially retained by transferor:
1. Reversion
i. O grants to A for life. This gives O a reversion in fee simple that automatically passes to O, or O’s heirs or devisees if O died before A died, when A dies.
ii. Reversions can also be created in fee tails or term of years in addition to life estates.
iii. It is the interest left in an owner when he grants an estate that’s less than (“of a lesser quantum than”) the estate he has, i.e. has a fee simple and grants a life estate.
iv. Reversion may or may not be certain to become possessory in the future
a. O conveys Blackacre “to A for life.” O’s reversion in fee simple is certain to become possessory. At A’s death, either O or O’s successors-in-interest are automatically entitled to possession. 
b. O conveys Blackacre “to A for life, then to B and her heirs if B survives A.” O has a reversion in fee simple that is not certain to become possessory. If B dies before A, O gets possession but if A dies before B, O’s reversion is divested and B gets a fee simple. As demonstrated, B in this case has a contingent remainder. 
2. Possibility of Reverter
i. Arises when owner carves out of his estate a determinable estate of the same quantum. 
ii. Theoretically could occur when a life tenant conveys his life estate to another as a determinable life estate, but this rarely happens.
iii. If O, holding Blackacre in fee simple, conveys Blackacre “to school district so long as used for school purposes,” O has a possibility of reverter in fee simple.

3. Right of entry (aka “power of termination”)
i. Transferor/grantor’s power to cut short or terminate an estate subject to condition subsequent. Typically retains right of entry in fee simple. See VII(f)(2) above. 
c. Future interests created in a transferee
Decision Tree for classifying future interests. 
1. Remainder or executory interest?

2. If remainder, vested remainder (Vr) or contingent remainder? 

3.
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1. Remainders

i. Are capable of taking effect in possession upon natural expiration of possessory estate immediately before them.
a. Vested remainders:
1. Are given to an ascertained person, and;
2. Are not subject to any condition precedent (although may be subject to a condition subsequent, see point 3 below). 
3. May be subject to divestment
1. Usually when clause is added after the vested remainder is given in the instrument, e.g. “to A for life, then to B and her heirs, but if B does not survive A to C.” – Note comma after “heirs”
2. Vested remainders subject to divestment will become possessory at life tenant’s death if the divesting condition hasn’t taken place. 
3. C has an executory interest in fee simple.
4. May be subject to open
1. A vested remainder is subject to open if it is created, with no condition precedent, for a class of persons (such as “A’s children”) when one or more members of the class is ascertained but others may be added later (e.g. later born children).  
5. If not subject to divestment nor subject to open, then it is an indefeasibly vested remainder.  
b. Contingent remainders:
1. Are given to an unascertained (or unborn) person, or;
1. Ex. “to A for life, then to the heirs of B.” If B is alive, B’s heirs have a contingent remainder in fee simple because B’s heirs can only be ascertained at B’s death.
2. Are subsequent to a condition precedent.

1. Ex. “to A for life, then to B and her heirs if B survives A.” Note lack of comma between “heirs” and “if.”
3. Contingent remainders do not become possessory at life tenant’s death if they remain contingent.
c. If multiple future interests are created in the grant, contingent remainders will be followed by other contingent remainders, but vested remainders will be followed by executory interests ->
2. Executory interests
i. Take effect in possession only by divesting (i.e. cutting short) the interest before them.
ii. Executory interests can be described as “shifting” or “springing,” although there is no legal consequence to this classification. 
a. “Shifting” executory interest
1. Takes place by cutting short the interest of another transferee
1. Ex. 1: O conveys “to A and his heirs, but if A dies without surviving issue, to B and her heirs.” A has a fee simple subject to an executory limitation. B has an executory interest which can become possessory only if A dies without issue. It “cuts short” A’s interest because a fee simple ordinarily extends infinitely. 
2. Ex. 2: O conveys “to A for life, then to B and her heirs, but if B dies under the age of 21, to C and her heirs.” If B is 15, then she has a vested remainder in fee simple subject to an executory limitation (but more commonly known as a vested remainder subject to complete divestment). If A then dies while B is 15, B has a fee simple subject to an executory limitation. C has an executory interest in fee simple which will only become possessory if B dies under the age of 21 (cutting short her fee simple). 
2. “Springing” executory interest
1. Takes place by divesting the transferor
2. Ex. O grants Blackacre “to A for life, and one year after A’s death to B and his heirs.” B has a springing executory interest that cuts short O’s one-year reversionary interest.
d. Doctrine of Merger:
i. “to A for life, remainder to B and her heirs” – if A conveys her life estate to B, the life estate and the remainder merge to create a fee simple, i.e., the larger estate consumes the smaller one. 
e. Rules limiting future interests
1. Policy against tying up land, dead hand control, and wealth concentration in families. Policy favoring owner of land disposing of it as the owner sees fit.
2. Destructibility of contingent remainders
i. “A legal remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate.”
ii. This rule has been abolished in favor of the Rule Against Perpetuities.
3. Rule in Shelley’s Case
i. If one instrument creates a life estate in land in A, and purports to create a remainder in persons described as A’s heirs (or the heirs of his body), and the life estate and remainder are both legal or both equitable, then the remainder becomes a remainder in fee simple (or fee tail) in A. 
ii. Ex: “to A for life, then to A’s heirs” -> A has a vested remainder in fee simple, which according to the doctrine of merger, merges with the life estate to create a fee simple in possession. 
iii. Has been abolished in overwhelming majority of states.
4. Doctrine of Worthier Title
i. If O attempts to create a remainder or executory interest in his own heirs, no future interest is created, only reversion in O. 
ii. Abolished in most states; where not abolished, only a rule of construction. 
5. Rule Against Perpetuities
i. No interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interests.
ii. Contingent remainders, vested remainders subject to open, and executory interests are subject to RAP.
iii. Approach:
a. When is the interest created?
b. What does it take for the interest to vest or fail?
c. Who are the relevant “lives in being” when interest is created? (measuring lives)
d. Will the interest necessarily vest or fail within 21 years of the end of one of the measuring lives?
VIII. CONCURRENT INTERESTS IN LAND
a. Tenants in common
1. O grants fee simple to “A and B” or “A and B as tenants in common”
2. T/C have separate but undivided interests. 
i. Interest of each is descendible, devisable, and transferrable.
ii. Shares don’t have to be identical. 
3. No survivorship rights.
4. When conveyance is ambiguous as to joint tenancy or tenancy in common (e.g. “to A and B jointly”), courts tend to presume a t/c
b. Joint tenancy
1. O grants fee simple to “A and B as joint tenants with right of survivorship”
2. Each owns an undivided whole of the property, which leads to the right of survivorship. When one j/t dies, the remaining j/t is left with the entire estate.
3. Four unities required for joint tenancies. Tenancy in common is created if they don’t exist:
i. Time: interest of joint tenant must be acquired or vest at the same time
ii. Title: All joint tenants must acquire title by the same instrument or by joint adverse possession. Joint tenancy cannot arise by intestate succession. 
iii. Interest: each joint tenant must have equal undivided shares and identical interests measured by duration.
a. This unity is increasingly ignored today.
iv. Possession: Each must have a right to possession of the whole. After j/t is created, one j/t can voluntarily give exclusive possession to the other joint tenant. – only unity also essential to t/c
4. Any one joint tenant can unilaterally sever the j/t by conveying their interest to a third party—even secretly. 
5. Severance by mortgage or lease?
i. Split of authority: some say mortgages/leases by a single j/t on the property severs the j/t (i.e. converts to t/c) -> depends on property/title vs. contract theory of mortgages/leases, since conveyance of title would sever the tditle unity. 
ii. Another split of authority as to whether mortgage liens or leases survive the death of a single joint tenant, some say yes, other say no.
iii. See Harms v. Sprague (mortgage does not sever unity of title)
c. Tenancy by the entirety
1. Not recognized by all states
2. O grants to “A and B” who are husband and wife
3. Same unities of joint tenancy required.
i. 5th unity == marriage
4. Only severable by divorce or consent of both parties.

d. Partition
1. Tenants in common and joint tenants have a right to sue for partition:
i. Physical partition (aka partition in kind)
a. Historically preferred
b. Perhaps the most equitable? (see Delfino v. Vealencis where court remanded to evaluate merits of physical partition vs. partition by sale in consideration of co-tenant Vealencis’ emotional/practical attachment to land used as home and garbage business balanced against potential damages to co-tenant real estate developers’ interest.)
ii. Sale and division of proceeds
a. Usually preferred by courts for logistical reasons
iii. Petition by appraisal
a. 1 party gets the property, other parties get “owelty” i.e. value for their shares
b. This is a rarely used method; only used with full consent of all parties, but Hull likes it. 
iv. Questions for courts to consider in deciding the type of partition
a. Sale of land at auction (which is most typical) doesn’t usually result in a market value sale. Brokers rather than auctions are more likely to get the best price.
b. Emotional attachment to lands may encourage physical partition.
c. The proposed Universal Partition of Heirs Property Act (UPHPA) calls for ability of family to buy out any speculator; for courts to think hard before ordering sale; for courts to consider sentimental value; for courts to sell with a brokerage type process as compared to an auction.
1. A fair number of states have adopted
2. It was partially drafted due to concerns of racial discrimination in partition actions.
d. Agreements b/t cotenants to not partition are not enforceable because of the doctrine against absolute restrictions on alienability. 
e. Multiple-party bank accounts
1. Do joint bank accounts have a right of survivorship?
i. Need to consider whether the parties intended a true joint tenancy with right of survivorship or just a joint tenancy for convenience.
a. If joint bank account between husband and wife, probably intended right of survivorship.
b. If joint bank account between parent and son where parent just wanted son to use the account to pay parent’s bills and run other errands, probably a convenience account and not a true joint tenancy.
f. Rights of co-tenants 
1. All co-tenants are entitled to possession. If one party is in possession and the others are not, the party in possession doesn’t owe them rent unless there’s been an ouster: i.e. the cotenant in possession refuses to allow possession to another cotenant after demand. (see Spiller v. Mackareth—no ouster where no evidence that cotenant-in-possession prevented co-tenant from entering, therefore no rent owed by cotenant-in-possession). 
2. If one party rents out premises, they must share the proceeds with the other co-tenants, less expenses. 
3. A tenant who pays more than their share of expenses such as taxes/mortgage costs are entitled to contribution from the other co-tenants.
i. Some jdx allow contribution for necessary repairs as well. Cotenant who makes unnecessary improvements is not entitled to any contribution.
IX. MARITAL ESTATES AND PROPERTY
a. Common law system of marital property: each spouse has their own separate property.
1. Termination of marriage by death:
i. Common law gave widow one third if surviving issue and one half otherwise.
a. Surviving widower took all wife’s property at common law. 
b. Widow has dower—a life estate in one-third of each heritable parcel of land owned by husband during marriage 
c. Alternatively, at common law, widower has curtesy: right to a life estate in each piece of wife’s property if certain conditions were fulfilled
d. Dower/curtesy have been abolished in all but a small number of US jdx and replaced with elective-share statutes—surviving spouses are allowed to renounce the will, if any, and elect to take a statutory share of decedent’s property (usually one-half, 1/3 or another fraction.)
1. States retaining dower usually allow surviving spouse to elect whatever amount is greater between dower or statutory forced share, the latter usually being greater.
e. Under Uniform Probate Code, surviving spouse is entitled to keep any property that the will devised and credit that against the elective-share amount. 
b. Community property states: earnings by either spouse during marriage is shared 50/50
1. In most community property states, spouses can freely change character of property by written agreement. 
2. Anything bought with earnings during marriage is community property.
i. Strong presumption that any property acquired or possessed during marriage is community property; can only be rebutted by preponderance of evidence. 
3. Separate property is acquired before marriage and any property acquired during marriage by gift, devise, or descent, i.e. not “earned.”
4. If marriage terminated by divorce, some states require equal division of property; others authorize equitable division of community property. 
c. Tenancy by entirety (see definition above)
1. There are four different approaches to treating creditors as they relate to tenancies by the entirety, each taken by a different group of states, according to Sawada v. Endo, which held that a creditor could not attach the property of a single debtor spouse, ala Group 3.
i. Group 1: husband’s creditors can levy execution, subject to the wife’s right of survivorship
ii. Group 2: either spouse’s creditors can levy execution, subject to non-debtor spouse’s right of survivorship
iii. Group 3: neither spouse’s creditors can levy execution (only reachable for joint debts)
iv. Group 4: either spouse’s creditors can levy execution on the right of survivorship. 
d. Obergefell v. Hodges rules right to marry is a fundamental right that extends to same-sex couples; requires all states to issue marriage licenses to same-sex couples and to recognize same-sex marriages validly performed in other jdx.
1. Considers the various property incidents/benefits to marriage, subject to jdx differences:
i. Joint tax filing/extended benefit of homestead protection to spouse and children/automatic inheritance rights in intestate succession/shared medical policies/etc 
X. LEASEHOLD ESTATES

a. Leaseholds, also known as tenancies, are non-freehold estates. The principal types of leaseholds are:
1. The Term of Years

i. An estate that lasts for a fixed period of time (say, one year), or by fixing calendar dates for the beginning and ending of the term. The period can be significantly longer than or less than a year: it just needs to be fixed (although some states limit the potential length of a term of years). 
a. Termination. Since a Term of Years by definition has a fixed termination date, no notice is required to end it. 
2. Periodic Tenancy

i. Periodic tenancies are leases for a fixed duration that automatically renew for succeeding periods unless either landlord or tenant gives notice of termination, e.g. month-to-month or year-to-year leases.
a. Termination. At Common Law, half a year’s notice is required to terminate a year-to-year tenancy. For a periodic tenancy of a period less than a year, notice has to be given for at least one period’s length’s in advance, but not to exceed six months. A periodic tenancy can only be terminated on the last day of any given period.
ii. Note. Both Terms of Years and Periodic Tenancies can be made into terms of years determinable/periodic tenancies determinable if the lease includes a clause that terminates the lease when certain circumstances arise.
3. Tenancy at Will

i. A tenancy of no fixed period that continues so long as both the landlord and the tenant want it to. 
a. Termination. Tenancies at will typically end when one or the other party chooses to end it. They may also end, unlike the other tenancies listed above, when either the lessor or tenant dies. Modern statutes usually require some period of notice—perhaps 30 days or perhaps the length of time between payments. If rent is paid at regular intervals, some jurisdictions say a periodic tenancy is created by implication.
4. Tenancy at Sufferance: Holdovers

i. This tenancy arises when a tenant remains in possession (holds over) after a tenancy is terminated. At common law, a landlord could either evict and recover damages from a tenant holding over, or create a new tenancy (usually a periodic tenancy) either expressly or through implication. Depending on the jurisdiction, the period for the new tenancy that is created might be for the length of the original the lease, or it might be for the length implied by the amount paid in rent (e.g. if the tenant pays for a month of rent after a year-to-year lease elapses without formal renewal, this could result in a month-to-month periodic tenancy forming). 
ii. Tenancies at sufferance are typically subject to the same terms and conditions for the original lease, barring a new agreement. 
iii. Some statutes specify the length of holdover tenancies, while others convert holdovers into tenancies at will with a provision stating that the payment due is equal to the reasonable value of use and occupation (even if less than the amount originally charged).
b. A 5th Leasehold Estate? Kajo Church Square
1. Kajo Church Square, Inc. v. Walker:
i. Lease language: “Lessor does by these presents Lease and Devise unto the said Lessee the following described property…for the term of January 1, 1996 and ending at the date of the last of the lessees to die…” 
ii. Remember the numerus clausus principle the only possessory estates are the freehold estates (fee simple with its variants, fee tail, life estate) and the proscribed non-freehold estates: (term of years, periodic tenancy, tenancy at will, tenancy at sufferance)
iii. Original lessees in the Kajo case tried to argue they had a “leasehold for life” but no such property right exists. Court held that the lease was as a matter of law a tenancy at will (typical catch-all lease when terms unclear). 
c. Statute of Frauds: conveyances of most property interests, including leases of more than one year, require a writing. There are some exceptions, however.
d. Subleases and Assignments: Tenants can transfer their leasehold interest to a third party. Two types of transfers exists, subleases and assignments. 
1. Sublease or assignment?

i. Did the lessee transfer the lessee’s estate for the entire remainder of the term? If yes, assignment. If no, sublease.
ii. Alternative test: Did the parties intend an assignment or a sublease?
2. Legal ramifications: when is sublessee/assignee liable to landlord for rent?

i. Assignee is liable to the landlord for rent (Ernst v. Conditt) because they are in privity of estate with the landlord. 
ii. Either a sublessee or an assignee may be liable to the landlord ofr rent if they promise to pay the landlord, because the landlord is a third-party beneficiary (privity of contract). 
iii. In either case, the assignor/sublessor is still responsible for the rent because they are in privity of contract with the landlord, unless the landlord agrees to release them. This type of release agreement is called a “novation.”
iv. Assignees are in privity of estate with the Landlord. Sublessees are only in privity of contract with the Landlord if they agree to fulfill the terms/covenants of the lease. 
3. Illustrative problem: L leases to T for a term of three years at a monthly rent of $1,000; in the lease “T covenants to pay the rent in advance on the first of each month” and also “covenants to keep the leased premises in good repair.” Six months later T assigns her entire interest to T1, who agrees in the instrument of assignment to “assume all the covenants in the lease” between L and T; three months later T1 assigns his entire interest to T2, and three months after that T2 assigns his entire interest to T3. T3 defaults on rent payments and fails to keep the premises in good repair. L sues T, T1, T2, and T3. What are the liabilities of the four tenants to L and as among themselves?
i. T3 is liable to L because in privity of estate (since the lease was assigned)
ii. T2 is not liable because they didn’t breach the lease while in possession and did not assume the covenants in the lease (because they were not in privity of contract or privity of estate with L at the time of the breach).
iii. T1 is liable to L because T1 assumed the covenants in the lease (L is the third-party beneficiary of T1’s promise) (privity of contract).
iv. T is liable to L because T is still in privity of contract with L (there was no agreement by L to release T when the lease was assigned). 
a. If T ends up paying L, can T sue T3? Yes.
b. T3 is the primary obligor because they breached. T effectively guarantees t3’s performance.
c. A guarantor who pays a creditor is subrogated to right of the creditor to be reimbursed, so T can sue T3. 
4. General limits on landlord’s powers:

i. Power to disapprove of assignments or subleases
ii. Use of self-help in evictions
iii. Obligation to mitigate damages
iv. Covenant of quiet enjoyment
v. Consequences of actual and constructive eviction
vi. Implied warranty of habitability
5. Consent clauses (power to disapprove subleases/assignments): Also called approval clauses. These prohibit assignments or subleases without the lessors’ approval and are restraints on alienation. 
i. Language: “T may not assign or sublet without L’s prior consent”
ii. Traditional rule: L had discretion to withhold consent
iii. Newer rule: L may withhold consent to subleases/assignments only if commercially reasonable. Factors in determining commercial reasonableness include:
a. The financial responsibility of the assignee/sublessee
b. Suitability of use for the particular property
c. Legality of the proposed use
d. Need for alteration of the premises
e. Nature of occupancy: office, factory, clinic, etc.
6. Eviction:
i. Majority approach: no self-help eviction under any circumstances, must use judicial process.
ii. Minority: self-help allowed as long as no breach of peace.
7. Landlord’s duty to mitigate damages (abandoning tenant):
i. Traditional rule: No duty to mitigate, tenant owes rent according to terms of the lease.
ii. Modern trends: Landlord has duty to reasonably mitigate damages when tenant defaults and moves out (i.e., find a substitute). 
a. Questions to ask: Did landlord offer, advertise or show property? Did T tender suitable tenants who were refused?
8. Landlord’s duty to deliver possession:
i. “American rule” – Landlord is obligated only to deliver legal possession. Therefore, it is the tenants responsibility under this rule to oust any trespassers or holdovers, and their remedies are against the trespassers/holders only, not the landlord.
ii. “English rule” – Landlord must deliver legal and actual possession. If the landlord defaults on this duty, the tenant may either terminate or continue the lease, with the ability to sue for damages either way. 
9. Covenant of quiet enjoyment: The tenant shall have the right to possession, occupancy, and beneficial use of every portion of the leased premises. (perhaps more applicable to commercial leases). 
10. Eviction:

i. If a lessor wrongfully evicts a tenant, the tenant’s obligation to pay rent is terminated. 
a. Actual eviction: Landlord deprives tenant of a material part of the leased premises.
b. Constructive eviction may be claimed if the covenant of quiet enjoyment is breached: elements
1. Landlord or his agent engages in wrongful conduct;

1. Affirmative acts by the landlord or his agent that breach the CQE are easy cases.
2. Omissions by the landlord are only wrongful if the landlord is under a duty to perform the omitted obligations under the terms of the lease. The usually exceptions were (1) the furnished-dwelling rule which provided that landlords were expected to make and keep short-term leases of furnished dwellings habitable; (2) common areas—expected the be kept in good condition; (3) latent defects: landlord was under a duty to disclose latent defects existing at the outset of the lease that the landlord knew or reasonably knew; (4) nuisances: in some jdx, landlord is responsible for abatement of nuisances occurring on the premises if they affect the leased premises. (However, note that some courts have broadly interpreted wrongful conduct to consist of any act or omissions that renders the premises substantially unsuitable for the purpose for which they are leased or which seriously interferes with beneficial enjoyment of the premises.)
2. There is substantial interference with the tenant’s use of enjoyment; and
1. Must constitute such a major interference with tenant’s ability to use or enjoy the premises that a reasonable person would conclude that the property is uninhabitable or unfit for its intended use. 
3. The tenant vacates in a timely fashion. 
1. Must give landlord notice of the defect and time to resolve the problem. The covenant of quiet enjoyment is waivable, however, so you cannot wait too long to vacate if you plan on claiming constructive eviction.
11. Implied warranty of habitability (IWH):
i. Lessor must deliver and maintain premises that are safe, clean, and fit for human habitation. Mainly relevant for residential leases.
ii. Covers all latent and patent defects in the essential facilities of the residential unit. 
iii. Cannot be waived. 
iv. The question to ask with a breach is whether a reasonable person would find the premises habitable. 
v. Tenant’s remedies for breach of IWH

a. Must give notice to landlord & give chance to cure
b. Repair and deduct
c. Withhold rent
d. Damages based on reduction in value, other damages including possibly punitive damages
e. Rescission/reformation
XI. LAND TRANSACTIONS

a. Main concepts:
1.  Writing requirement: statute of frauds/exceptions
2. The meaning of good and merchantable/marketable title
3. Disclosure obligations
b. Requirements of all deeds:
1. As a matter of custom, consideration for the land is typically recited in the deed, but not technically required.
2. The deed must describe the property.
3. It must meet the formal requirements of the jurisdiction (signed, often notarized, sometimes some form of seal)
4. Must be delivered
c. Statutes of frauds requirement:
1. There must be a writing containing essential terms with reasonable certainty, signed by the party to be charged. 
2. Essential terms: price, description of property, parties (some jdx more strict than others.)
3. Exceptions: Part performance/reliance (estoppel).
i. Part performance: allows specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement. Jdx vary as to what acts can count here, but one theory is that the acts should ‘substantially satisfy’ the evidentiary requirements of the Statute of Frauds, e.g. buyer taking possession and paying all or part of the purchase price or making valuable improvements. Another theory is that the doctrine is applied to prevent injurious reliance on an oral contract, such that if a plaintiff shows that he would suffer irreparable injury w/o enforcement, the taking of possession is enough. 
ii. Estoppel: Similar to the second theory of part performance, estoppel applies if “unconscionable” injury would result if an oral contract is denied enforcement after one party has been induced by the other to seriously change his position in reliance on the contract.  
iii. Either way, these exceptions usually require some kind of evidence corroborating the existence of a contact, including perhaps admissions by the parties. 
4. Nature and ramifications of conveyances of deeds:
i. Once O conveys to A by delivering a signed deed, A owns the property.
ii. To convey to O or anyone else, A must deliver a signed deed conveying to O (or anyone else).
d. Three types of deeds:
1. General warranty deed: warrants title against all defects, whether arising before or after grantor took title. Typical express warranties in such a deed include:
i. Present covenants (broken, if ever, at time deed is conveyed)
a. A covenant of seisin – the grantor warrants that he owns the estate that he purports to convey.
b. A covenant of right to convey—the grantor warrants that he has the right to convey the property. Usually serves same purpose as seisin, although it is possible in some situations for a person who has seisin not to have the right to convey, e.g., a trustee in some situations.
c. A covenant against encumbrances—grantor warrants that there are no encumbrances on the property. These include mortgages, liens, easements, and covenants.
ii. Future covenants (breached, if ever, in future):
a. Covenant of general warranty—grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.
b. Covenant of quiet enjoyment—grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.  Traditional, but often omitted from general warranty deeds since it is more or less synonymous with the covenant of general warranty.
c. Covenant of further assurances—the grantor promises that he will execute any other documents required to perfect the title conveyed. 

iii. Statute of limitations begins to run on a breach of a present covenant at the date of delivery of the deed. Future covenants SOL runs at time of eviction or time of breach. 
2. Special warranty deed (aka “grant deed”): warranties only against grantor’s own acts, but not the acts of others (does not warrant against past defects). The practical meaning of this is usually that the grantor is warranting that he hasn’t created any encumbrances or conveyed the property to anyone else. 
3. Quitclaim deed: No warranties, just conveys whatever title the grantor has. 
e. Merger doctrine: At common law, the sales contract merged with the deed once the deed was delivered, and the buyer could only sue on the warranties in the deed (if any). 
1. Today, the seller’s promises in the contract for sale are still enforceable as “independent or collateral.”
f. Good and merchantable/marketable title

1. Title is marketable if it is not subject to reasonable doubt:
i. If a reasonable, prudent and intelligent person guided by competent legal advice would not be willing to pay fair value for title, it is probably not good and marketable title.
2. Lohmeyer:
i. Zoning restrictions do not render title unmarketable, as the regulations themselves are not considered encumbrances.
ii. Private land use restrictions (e.g., covenants) do render title unmarketable unless waived.
iii. Mortgages also render title unmarketable, unless waived.
iv. Title may be unmarketable if the land was obtained through adverse possession.
v. Violations of zoning restrictions and/or covenants also render title unmarketable (unless waived)
vi. Split of authority as to whether obvious easements or those known to purchaser render title unmarketable. 
g. Equitable conversion:

1. If there is a specifically enforceable contract for sale, the prospective buyer is deemed to have equitable title. Seller’s right to the purchase price is deemed a personal property right. 
2. Traditionally, risk of loss was on the buyer with equitable title if the premises is damaged before closing. Split jdx now.
h. Duty to disclose material defects, etc.

1. Misfeasance vs. nonfeasance

i. Misfeasance: fraudulent or material misrepresentation upon which party is justified in relying.
ii. Nonfeasance: failure to disclose material fact
iii. Traditional rule: Misfeasance could result in rescission of the contract, nonfeasance could not (caveat emptor – buyer beware). 
2. The modern duty to disclose is triggered when:
i. The seller knows of facts materially affecting the value or desirability of the property
ii. Facts are only known or accessible to the seller
iii. Facts are not known to or within the reach of the diligent attention and observation of the buyer. 
a. e.g., haunted house example; house where a murder occurred. If not clearly discoverable by a buyer through reasonable diligence, this fact should have been disclosed and a buyer could rescind the sale if it wasn’t. 
3. Special cases:
i. “As is” clause: means no warranty by seller but does not absolve from failure to disclose.
ii. Builder’s warranty: Builders of new homes provide an implied warranty of quality, the scope of which depends on the jdx.
iii. “Time is of the essence” clause:
a. Means parties will be held strictly to the time constraints set forth in the contract
b. Failure to perform in time allows the other party to terminate or rescind.
i. Title warranties:
1. Future covenants run to grantee’s heirs and assigns
2. Damages are limited to the price received by the warrantor
3. Title warranties are not so important today (better to get title insurance).
j. Delivery of deeds:
1. To be effective, deed must be delivered with the intent that it be presently effective.
2. Delivery may be a physical handing over or achieved by words indicating that the grantor is presently bound by the deed. 
3. Typically, delivery is through escrow—the deed is handed to the escrow agent who will transfer and record upon deposit of the purchase price. 
4. Conditions to delivery: most courts hold that conditions to delivery of a deed are not enforceable if the deed is delivered. 
k. Rebuttable presumptions involving delivery:
1. Deed is presumed delivered if the grantee is in physical possession.
2. Deed is presumed delivered if deed is recorded.
l. Mortgages

1. Borrower grants an interest in property (collateral) to lender to secure repayment of the loan.
2. Transferability:
i. Lenders can and frequently do transfer mortgages
ii. Borrows can sell the property, but the mortgage must either be paid off in full or the lender must agree to permit assumption by the purchasers of the property.
3. Termination of mortgage:
i. Borrower pays off loan
ii. Lender takes “deed in lieu of foreclosure”
a. Here’s the property, you can have it: forgive the debt.
iii. Lender forecloses on mortgage: judicially or nonjudicially if allowed.
4. If the borrower defaults, lender can foreclose on the property.
i. Lender required to follow certain rules in foreclosing to protect the borrower’s interest.
a. Lender must exercise in good faith and due diligence in obtaining a fair and reasonable price as fiduciary (Murphy)
b. Ways to exercise good faith and due diligence: consider setting upset price that must be bid (otherwise postpone sale), advertise sale where real estate ads are typically placed, use a real estate agent.
ii. Problems with foreclosure sales:
a. Lender can bid on credit; others have to pay cash.
b. Notices of sale are generally only required to be placed in legal periodicals (limited circulation)
c. Purchasers are concerned with the title
d. Hard to inspect property prior to sale
iii. Remedies for defective foreclosure sales:

a. Overturn/set-aside sale (if improper procedure, unconscionably low price)
b. Sometimes buyer can redeem after sale by paying the outstanding mortgage balance and foreclosure costs within a certain period after the foreclosure sale.
c. Recover damages resulting from failure to hold a proper sale (usually based on the difference between a fair price for the property and the amount owed to the mortgagee.
iv. Alternative way to protect borrowers:

a. Deny deficiency judgments after foreclosure because:
1. Many if not most properties foreclosed upon are worth less than the amount of the debt. 
b. Many jurisdictions deny deficiency judgments in some circumstances altogether. 
XII. TITLE ASSURANCE

a. Intro: 
1. The recording system allows prospective buyers of property to see who actually owns it, and any claims against it.
2. Recording protects bona fide purchasers for value who are without notice of prior interests
3. Title insurance may provide additional protection.
b. Types of recording indexes:
1. Grantor-grantee: The recorder’s office maintains two indexes. One is an alphabetic list of all sellers (grantors), the other is an alphabetic list of all purchasers (grantees). 
2. Tract index: Records are organized by sections, with a section relating to one square a mile (a tract). (may give constructive notice more easily in some situations)
c. When does a recorded document give notice?
1. Luthi: document “should describe the land conveyed with sufficient specificity so that the specific land being conveyed can be identified”
2. General rule: purchasers are on constructive notice of record, even if not properly indexed
i. Not all jdx agree, including Cal
d. Recording statutes protect subsequent bona fide purchasers from prior unrecorded interests in land:
1. Race: First purchaser (meaning anyone who has paid consideration for an interest in land) for value who records first, prevails in a dispute (notice is irrelevant). (first in time first in right; traditional type of statute; not common today (only in two jdx))
2. Notice – A subsequent purchaser for value who takes without notice of third-party interests in the land prevails, regardless of whether and when he records.
i. The shelter rule: A person who takes from a bona fide purchaser protected by the recording act has the same rights as his grantor (the subsequent BFP). 
3. Race-notice – A subsequent purchaser for value who takes without notice of third-party interests in the land prevails only if he records before the prior instrument is recorded. 
e. Requirements to be a Bonafide Purchaser

1. Must purchase
2. For value, and
i. “Value” is normally considered more than a nominal amount, but how much constitutes value may be subject to debate.
3. Be without notice of any adverse claims. 
f. Types of notice:
1. Actual: personal knowledge of prior interest
2. Record: notice of a prior interest that would be revealed by an appropriate title search. (see g. below for examples of recorded prior interests that would not be revealed by an appropriate title search.)
3. Inquiry: notice based on a purchaser’s duty to investigate relevant circumstances.
4. Imputed: Agent or partner’s notice is imputed to the principal and other partners
g. Recorded documents that may be ineffective:
1. Lacking proper description of property
2. Lacking proper authentication (i.e., grantor must appear before a public official, e.g., a notary public, for the purpose of acknowledging the instrument and admit to the officer that they are executing the instrument.)
3. Documents outside the chain of title (4 classic situations: a prior document recorded too early, a prior document recorded too late, “wild deeds”, deeds from a common grantor)
i. Prior document recorded too early: a document recorded before the grantor obtained title is not in the chain of title and not legally recorded. 
ii. Prior document recorded too late: a prior deed recorded after the grantor conveyed title to a subsequent purchaser is not in the chain of title and does not give notice.
iii. Wild deed: a prior conveyance from a grantor who is outside the record chain of title is not considered legally recorded, e.g. if O conveys to A, but the deed is not recorded, a subsequent recorded deed from A to B would not be valid against another subsequent deed from O to C.
iv. Deeds from a common grantor of multiple parcels: there is a split of authority as to whether the purchaser of land conveyed by O will be bound by a servitude included in deeds to other lands conveyed by O, when the purchaser is without actual knowledge of the restriction and without notice from their particular deed. Some say a deed from a common grantor gives the grantee record notice of the restrictions in the other deeds, others disagree.
4. Ask question: if a purchaser were to do a reasonable search of the records, would it appear that the seller is the owner of the property that is being purchased? 
5. Incorrect name of grantor/grantee or misspelled named could result in an ineffective deed. Misspelled names might be ignored under the “idem sonans” principle if the improperly spelled name sounds like the correct name. 
h. Title insurance:
1. Basically, guarantees that the insurance company has searched the public records and insures against any defects in the public records, unless such defects are specifically excepted from coverage in the policy.
XIII. PRIVATE LAND USE CONTROLS (SERVITUDES)

a. Easements: a right to do some act on another’s land (affirmative easement) or a right to restrict an owner from using the owner’s land in some way (negative easement). They typically run with the servient tenements, unless terminated, as described in more detail below. 
1. Reservations vs. exceptions of an easement:
i. Reservation: deed creates a new easement. At common-law, no reservations in third parties, but this rule has been abrogated in some jurisdictions. 
ii. Exception: deed excludes a previously existing easement. It is permissible to except an easement in favor of a third party. 
2. Appurtenant vs. in gross
i. Appurtenant easements benefit the dominant tenement in use of the specific land.
a. Appurtenant easements run with the land and typically transfer with the dominant tenement to successive owners, although they can be made non-transferrable.
ii. In-gross: benefits the owner of the easement personally or in business, but not tied to their land (classic example is use of a billboard or advertising sign on someone else’s parcel of land)
a. Easements in gross are typically transferable, if for a commercial, rather than personal, purpose. 
3. Leases v. Licenses v. Easements: distinguishing factors

i. A lease involves the right to exclusive possession.
ii. A license is typically revocable at any time
iii. Easements and licenses are limited to specific use, but can be indefinite in duration (unlike leases). 
4. Licenses

i. Mere privilege to enter onto someone’s land for a narrow purpose, generally revocable

a. E.g. tickets to ball games/theatre; allowing repairperson on land.

b. Different from lease, which provides exclusive possession for lease period.

c. However, questions arise sometimes as to whether rental arrangements are licenses are leases, and when they do, the intent of the parties must be determined, and the terms of the arrangement must be analyzed to properly classify the interest.

5. Profits or profits a prendre
i. Entitles someone to enter onto the land and take something from the land

a. e.g. O grants A the right to come onto Blackacre and take fish from the pond on Blackacre.

b. Overlap with easements

6. Implied grants vs. implied reservation of easements
i. Implied grant: implied from the circumstances that easement is granted to the dominant estate (grantor is conveying the dominant estate)

ii. Implied reservation: implied from the circumstances that grantor is reserving right to use the easement (grantor is retaining the dominant estate).

a. Some courts are more reluctant to imply a reservation than to imply a grant, requiring greater necessity

7. Requirements for irrevocable licenses or easements by estoppel:
i. Landowner must give permission to another for use of their land
ii. The licensee relies in good faith by making normal improvements; and
iii. The landowner knows or reasonably should know of the reliance.
iv. Note: not all courts agree to enforce easements by estoppel.
8. Requirements for implied easements from prior use:
i. Initial unity of ownership, followed by severance of title

ii. Existing, apparent and continuous use of the servient parcel for the benefit of the dominant parcel at the time of severance

iii. Reasonable necessity to continue the prior use at the time of severance.

a. Note, “reasonable necessity” is a less demanding standard than the “strict necessity” required for creation of an easement by necessity.
9. Easement implied from necessity:
i. Requires initial unity of ownership, followed by severance of title.

ii. Strict necessity for the easement at the time of severance.

iii. Differs from easement implied from prior use in that no there isn’t a prior use requirement, but the standard for necessity is higher. 

10. Prescriptive easement (easement by adverse possession):

i. Adverse and hostile use
ii. Open and notorious use
iii. Continuous use
iv. For the statutory period (normally same as that for AP)
11. Scope of easements:
i. Use of easement may change over time. However, the holder of the easement is not entitled to cause unreasonable damage to the servient estate or interfere unreasonably with its enjoyment.
ii. If an easement is created with an express limitation of its scope, future use outside that scope may be enjoined. 
iii. However, if the parties reasonably contemplated that the use of the easement might change over time, the law may permit an easement’s use to naturally develop into something different from its original use. 
iv. Uses made of prescriptive easements must be consistent with the general kind of use by which the easement was prescriptively created and what the servient land owner might reasonably expect. 
a. E.g., a prescriptive easement acquired by pedestrian traffic or by herding livestock has been held not usable by motor vehicles. 
v. Expansion of use of easement to non-dominant parcel:

a. The traditional, majority rule, is that an easement cannot be used to benefit a non-dominant parcel. 
1. As expressed in Brown v. Voss, although such an expansion is legally a misuse, a court may exercise its discretion to not enjoin such misuse if there is no real harm to the servient parcel. 
12. Methods for terminating easements:

i. Release (with a writing, usually)
ii. Expiration
a. End of an express period, or when a stated condition/event occurs (defeasible easement)
iii. End of necessity (if an easement by necessity goes out of use)
iv. Merger
a. If the easement owner becomes the owner of the servient estate.
v. Estoppel

a. If the owner of the servient estate reasonably relies upon a statement or representation by the easement owner
vi. Abandonment
a. Mere non-use does not constitute abandonment, but in several states a prescriptive easement will end by abandonment by non-use for a time specified by statute.
b. In general, it requires a considerable period of non-use accompanied by an intent to abandon. 
vii. Condemnation (gov’t exercise of eminent domain)
viii. Prescription
a. If the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period, the easement is terminated. 
b. Covenants (real covenants and equitable servitudes):
1. Generally refer to promises to do or not do something with a given parcel of land. 
2. Horizontal v. vertical privity: horizontal privity is present when the original parties to a covenant or equitable servitudes shared an interest in the real property in question such as via a grantor/grantee relationship. Vertical privity exists when a party to a covenant conveys real property to a subsequent owner.   
3. Touch and concern requirement, generally: A covenant touches and concerns the land if the performance of the covenant relates to the use and enjoyment of the land. Courts are more reluctant to find that a covenant touches and concerns the land when it requires affirmative obligations, such as making payments. 
4. When does the benefit of a real covenant run to successors?
i. Covenant must be in writing
ii. Original parties must have intended to bind successors
iii. The covenant must “touch and concern” the land.
iv. The successor must succeed to the same or a lesser estate as the predecessor in title (vertical privity)
v. No horizontal privity is required.
5. When does the burden of a covenant run to successors?
i. Covenant must be in writing
ii. Original parties intend to bind successors
iii. Covenant must “touch and concern” the land
iv. Horizontal and vertical privity of estate must exist
v. Successor must be on notice of the covenant. 
6. Equitable servitudes:

i. Equitable servitudes, enforceable by injunction, are covenants respecting the use of land that are enforceable against successive owners or possessor in equity regardless of enforceability at law.
ii. For a benefit to run:
a. There must be a promise in writing or implied from a common plan
b. The original parties must intend to benefit successors. 
c. The promise must touch and concern the land.
d. (Some courts) require vertical privity.
iii. For a burden to run:
a. The promise must be in writing or implied from a common plan

b. The original parties must intend to bind successors
c. The promise must “touch and concern” the land
d. The successor to be bound must have notice.

7. Doctrine of changed conditions (to terminate a covenant):
i. River Heights approach: “changes must be so radical as practically to destroy the essential objects and purposes of the agreement.”
ii. Restatement (Third) approach: “If the purpose of the servitude can be accomplished, but because of changed conditions the servient estate is no longer suitable for uses permitted by the servitude, a court may modify the servitude to permit other uses under conditions designed to preserve the benefits of the original servitude.” – applicable also to easements. 
iii. Either way the changes need to take place within a given subdivision and not outside of it, usually. 
8. Limits on validity of covenants:
i. A servitude is valid unless it is illegal, or unconstitutional, or in violation of public policy.
ii. Examples of invalid servitudes:
a. Arbitrary, spiteful, or capricious.
1. While some may argue covenants that serve a strictly aesthetic function are arbitrary, these types of restrictions are usually enforceable. 
b. Unreasonably burdens a fundamental constitutional right
c. Unreasonable restraint on trade or competition
d. Unconscionable.
9. How may covenants be terminated:

i. Changed circumstances (see above)

ii. Illegal, unconstitutional or violates public policy (see above)

iii. Through exercise of eminent domain

iv. By prescription, and also:

v. (1) merger on the basis of unity of ownership of the benefit and burden by the same person; 

vi. (2) a formal release, which is normally written and recorded;

vii. (3) acquiescence, which arises when the plaintiff has failed to enforce the servitude against other breaches and then seeks to enforce the servitude against the defendant; 

a. A similar argument that can be raised here.  

viii. (4) abandonment, which resembles acquiescence except that it makes the servitude unenforceable as to the entire parcel rather than only as to the plaintiff immediately involved; 

ix. (5) the equitable doctrine of unclean hands, according to which the court will refuse to enjoin a violation of a servitude that the plaintiff previously violated; 

x. (6) the equitable doctrine of laches, which involves an unreasonable delay by the plaintiff to enforce a servitude against the defendant causing prejudice to the defendant (laches does not extinguish the servitude but only bars enforcement); and 

xi. (7) estoppel, if the defendant has relied upon the plaintiff’s conduct, making it inequitable to allow the plaintiff to enforce the servitude.
10. Equitable servitudes can be terminated in the same ways as above, but add a balance of concern for the burdened party’s hardship since an injunction is being sought. 
XIV. JUDICIAL LAND USE CONTROLS (NUISANCE)

a. Intro
1. One generally has the right to use property as they see fit. However:
2. Sic utere principle: one should use one’s own property in such a way as not to injure the property of another.
b. Rule from Morgan Case:
1. One can be liable for interference with use and enjoyment of land if the interference is substantial; and
2. The interference is intentional and unreasonable, or
i. When is conduct unreasonable? Legitimate question as to whether courts should compare the social benefit of activity to the harm caused vs. focus on the harm to the plaintiff with less regard to the social utility of the activity.
a. The Restatement suggests balancing the gravity of the harm and the utility of the conduct and may look at factors including the suitability of each party’s use to the character of the locality. 
3. The unintentional result of negligent, reckless, or abnormally dangerous activity.
c. Lateral and subjacent support: At common law, there is liability for subsidence caused by lateral or subjacent excavation regardless of negligence if the subsidence occurs under natural conditions. However, there is no liability for subsidence caused by lateral or subjacent excavation if the subsidence would not have occurred but for improvements on the land, so long as the excavator gave notice of his plans. 
1. Generally, there is no liability w/o negligence if subsidence of improved/unimproved land is shown to have been caused by withdrawal of groundwater. 
d. Relevant facts in analyzing nuisance cases:

1. Cost of abatement of the nuisance to the defendant
2. Damage caused to the plaintiffs
3. Could plaintiffs avoid damages?
4. Would an injunction or damages awarded cause useful business to shut down?
e. Possible remedies for nuisances:

1. Injunction 
2. Damages
3. Compensated injunction: plaintiff has to compensate defendant for ceasing activity, maybe the cost of moving business elsewhere.
XV. LEGISLATIVE LAND USE CONTROLS (ZONING)

a. Intro:

1. Zoning refers to the action taken by a community to regulate development. Zoning breaks up the community into a series of zones, e.g. residential, industrial, commercial.
2. Zoning is constitutional according to Euclid, as long as there is a rational basis for the zoning. 
i. Rational basis test is used to determine the constitutionality of a statute or ordinance: to pass the rational basis test, the legislation must have a legitimate state interest, and there must be a rational connection between that interests the legislation’s means and goals. 
b. Nonconforming use:

1. Zoning generally regulates future development, but what happens when there are existing uses present in a “zone” that are inconsistent with the regulation?
2. Different views:
i. Any discontinuance of nonconforming use by the gov’t is per se confiscatory (a taking), meaning the user must be compensated (unless the use was a nuisance or had been abandoned)
ii. Government may discontinue nonconforming use after a reasonable amortization period (should balance public gain/private loss, take account the user’s investment, nature of the nonconforming use, the use’s remaining useful life, the cost of relocation)
iii. Vested rights doctrine: a planned nonconforming use that is later outlawed by a zoning ordinance before use has begun may be protected (should consider how much has been spent in planning, development—how far along the project is)
c. Variances and special exceptions

1. Variance: necessary to avoid imposing undue hardship
i. Are typically granted if the owner makes reasonable attempts to comply with ordinance but no effective use can be made if the variance is denied. 
ii. The requirements are that the variance must be necessary to avoid imposing undue hardship on the landowner and secondly that the variance must not substantially impinge upon the public good and the intent and purpose of the zoning plan/ordinance. 
iii. Area vs. use: variances that have to do with the dimensions of a lot, e.g., setback requirements, are said to have a lesser burden of proof of these requirements than for use variances. 
2. Special exceptions/conditional use: use is permitted by the ordinance but with conditions attached to protect the surrounding area:
i. Usually applies to large/high-traffic projects such has hospitals, airports, schools
d. Zoning amendments/spot zoning

1. Zoning amendments: gov’t organization can change the zoning law to accommodate for changed circumstances.
2. “Spot zoning” refers to invalid zoning that 
i. singles out a small parcel for privileged treatment
ii. only benefits the landowner, rather than a public interest
iii. is not in accord with a comprehensive plan
e. Questionable uses of zoning, which raise due process concerns:
1. Aesthetics: does the police power permit municipalities to regulate aesthetics?
i. A majority of jurisdictions today accept aesthetics as a legitimate police power goal in itself, but a good number are equivocal on the issue, and a few are categorically opposed to aesthetic regulation. 
2. Household composition: does the police power permit municipalities to regulate the composition of households?
i. Consider FHA violations (City of Edmonds) and application of rational-basis test.
3. Exclusionary zoning: to what extent (if any) may a municipality take measures that exclude “unwanted people”?
f. Mt. Laurel

1. Land use regulation (zoning) as an exercise of the police power must meet due process and equal protection requirements, and must promote public health, safety, welfare and morals
2. Proper provision of adequate housing for all categories of people is absolutely essential in the promotion of the general welfare.
XVI. EMINENT DOMAIN AND IMPLICIT TAKINGS

a. Intro:

1. The “takings clause” of the 5th Amendment provides that “private property [shall not] be taken, for public use, without just compensation.”
2. “Takings,” “public use,” and “just compensation” all require definition. 
b. Public use:
1. Transfers of private property to public ownership, e.g., for use as a road
2. Transfer to private parties such as utilities, who make property available for public use.
3. Transfers to private parties as part of a program to serve a public purpose (e.g., eliminate blight, undue concentration of land ownership)
c. Just compensation = fair market value.
d. Regulatory takings:
1. Original view: property not “taken” unless physically taken.
2. Governments can regulate nuisances/noxious use without compensation.
3. Regulations that both burden and benefit landowner are ok. 
4. Pennsylvania Coal:
i. “While property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”
5. Penn Central factors:
i. Economic impact of the regulation on the claimant
ii. Extent that the regulation interferes with the owner’s distinct investment backed expectations
iii. Character of the governmental action
6. Additional issues from Penn Central:
i. Reciprocity of advantage: a taking may occur if it unfairly singles out an individual or small group for the “greater good”
ii. Conceptual severance: imagined separation of property into separate rights may not suffice as the bedrock for an argument that a taking has occurred. 
7. Bright line takings tests:
i. If land is physically occupied, that’s a taking
ii. If there is loss of all economically beneficial or productive use of the land, not justified by general principles of property law (e.g. nuisance), that’s a taking. (total deprivation of value)
iii. Exactions that lack an essential nexus with a legitimate state interest or rough proportionality to the impacts of proposed project are takings
8. Dicta in Renourish the Beach: court decisions can be takings. 
9. Exactions: are conditions applied by municipalities and other local governments applied on developments, designed to mitigate anticipated negative impacts to the community the development may cause.
i. There are two many requirements for an exaction to be constitutional:

a. (1) Essential nexus (Nollan): Exactions are legitimate if they share an essential nexus with the reasons that would allow rejection of the permit altogether, i.e., with a legitimate public interest. 
b. (2) Rough proportionality (Dolan): Exactions are legitimate only if the public benefit from the exaction is roughly proportional to the burden imposed on the public by allowing the proposed land use. 
