Property Outline
Module 1- Acquisition by capture, find, adverse possession and gift

A. Capture
Fundamental Principles
· First in time, first in right

· Pierson- not necessarily; person who was tracking did not end up with possessory rights
· Possession is 9/10 of the law

· Supported by Pierson ruling

· Policy favoring rules that are certain. 

· Supported by Pierson ruling; mortal wounding or actual capture. (pursuit not enough) 

· Policy favoring promotion of economic activity (Locke Labor theory) 

· Pierson rules against in part; doesn’t reward the person who put in work of tracking

· What is the proper role of custom? 

· Custom not applied in both Pierson and Popov
· Rule regarding animals returning to natural habitat
· Not wild unless returns to natural habitat

· Natural Resources follow capture rules

· Tragedy of the Commons- Depletion of resources because of find rules

· Now monitored by regulations

· Can’t be wasteful in regards to acquisition of natural resources

· Ground water—Engl. Pump first; US pump first but can’t be wasteful

· “Ratione Soli”- Constructive possession to owner of land (on private land) 
B. Find
· Finder holds title to everyone except previous possessor and true owner.

· Armore-- Jewel goes to finder {rule}
· Jus tetrii principle- don’t deal with 3rd parties, only parties before them
· Bailment Standard of care—finders treated as involuntary bailee; 
· “Gratuitous”(only + bailor)- grossly negligent. 
· Benefits both- ordinary negligence

· Only benefits bailee- slight negligence

· Modern trend—ordinary negligence for all
· Abandoned property goes to finder

· Finder v. Owner of Locus in quo

· Mislaid v. lost

· Lost goes to finder; mislaid goes to owner of locus in quo

· Policy: property goes back to rightful owner if poss. 

· Embedded in ground v. laying on top

· Embedded in ground (treasure trove) typically to owner of locus
· Policy: reasonable expectations

· Treasure: Engl- Belongs to crown

· U.S.- belongs to land owner

· Shipwrecks- rightful owner has priority; finder can be reasonably compensated

· Laying on top, owner of locus has no knowledge—goes to finder (Hannah)
· Bridges- finder of lost item has priority over shop owner. 
· Hannah- owner of property never lived there. 

· Public Place v. Private house

· Public favors finder; Private- item goes to owner
· Agent of owner of locus in quo v. owner

· Goes to owner

· Find Policies:

· Want rightful owner to regain possession
· Want to reward honesty
· Want to reward reasonable expectations
C. Adverse Possession
· Policies for Adverse Possession: 
· Avoiding Stale Claims
· Quiet titles/correct title errors
· Protecting Personal Attachments
· Elements

· Actual entry

· Exclusive possession

· Open and notorious

· Continuous and uninterrupted

· The property must be used as is common for the type of property. (Kunto- summer occupancy only is still continuous) 
· Tacking- adverse possessor may tack with predecessor, as long as there is privity (non hostile transfer) Kunto—helps protect good faith purchasers. 
· Adverse and Hostile

· Objective approach- mindset doesn’t matter

· Good faith approach- “I thought I owned it”

· Hostile- “I know I don’t own it, but I want to”

· Fulkerson-Rule: Possession is not adverse when possessor recognizes they do not own the land or make clear their interest in land. ruling takes on some combo of Good Faith/hostile approach. (if done with objective approach, church would’ve won.) 
· Hollander- based on deed descriptions and actions, there is the necessary hostile intent to constitute adverse possession. (even though it was mistaken belief)
· Tacking- adverse possessor may tack with predecessor, as long as there is privity (non hostile transfer) 
· Color of Title 
· Defective deed allows person to have constructive adverse possession of remainder of property in lot if deeded to them. 
· No further proof of adversity is required with color of title (invalid deed) 
· Ad Coelum Doctrine

· Owns everything from heaven to hell
· Boundary Disputes
· Maine Doctrine—(largely abolished)- Claimant must intend to claim up to a certain line, whether it is correct or not. Mistake negates adverse intent. 
· Connecticut Doctrine—objective approach



· Agreed Boundaries- oral agreement is acceptable in uncertain situations if both neighbors accept the line for a long period of time. 

· Acquiesence- evidence of an agreement between the parties fixing the boundary line. 
· Estoppel- stops neighbor from denying truth of a deed or their actions, which influenced neighbors actions. 

· Disabilities- Statute of limitations is extended if specified disabilities are present

· Specifics determined by statutes

D. Adverse Possession of Chattel. (b/c difficult to be open and notorious) 
· Three Approaches to the statute of limitations

· Discovery Rule- puts responsibility on owner to do their due diligence in trying to find items (O’Keeffe) 
· Statute of limitations starts when they do or should know where item is

· Conversion Rule- Starts at theft—wrongful exercise of dominion over property of another
· Demand Rule- statute of limitations starts upon demand

· Policies: Protection of Good faith purchases
· And promotion of economic activity

· Void Title- thief has void title; cannot give good title
· Voidable title- possessor sells without permission of true owner; possessor/seller has voidable title; can give good title to good faith purchaser. 

E. Acquisition by Gift
· Intent 

· Delivery 

· Acceptance

Module 2

Estates: 

· Fee Simple- “To A and A’s heirs”- 

· Modern day “To A” is fee simple

· Fee simple allows alienability and heritability

· Fee Tail- “To A and the heirs of A’s body”

· Life Estate- “To A for life” 

· At CL “To A” was a life estate. 

Consider Testator’s Intent 

Defeasible Estates
Fee Simple Determinable—possibility of reverter— “so long as” “during” “while”

Fee Simple Subject to condition subsequent- right of entry—
· Right of entry = opp. To take back

· “but if” “provided, however, when the premises”

Fee simple subject to executory limitation—executory interest. 

· Executory interest- immediately goes to 3rd party at condition. 

· Same language as FS subj to Cond. Subsequent

· CL-- Right of entry and Possibility of reverter can not be granted—can only be moved through intestacy

· Today- can be granted in some states

· Absolute restraint on free alienability? Not valid—strike out. 
· Partial restraint may be enforceable if reasonable given purpose, nature, and duration of restraint

Future Interests
· Interests retained by transferor

· Reversion

· Possibility of reverter

· Right of entry (also known as power of termination) 

Executory interest 
v. 
Remainder

Executory interest- power to interrupt before natural termination. 

· Shifting- cuts short some interest in another transferee
· Springing- divests the transferor in the future. 

Remainder—vested or contingent

Contingent- depends on certain things happening

· Or is given to an unascertained person

Vested- will happen at natural termination. 

· Shortcut Rules: 

· If LE + FI(1) + FI(2), and FI(1)= CR (in a fee simp), then FI(2) =CR


· If LE + FI(1) + FI(2), and FI(1) =VR (in a fee simp), then FI(2) =EI
4 Rules for Destroying Contingent Future Interests

(Rules reflect an attempt to balance policies.) First three are largely abolished
Policies: 

· Policy against tying up land, against dead hand control, and against wealth concentration in families

· Policy favoring owner of land disposing as O sees fit

1. Destructibility of Contingent Remainders

a. If contingent remainder did not vest at end of previous holder, contingent remainder is destroyed

2. The Rule In Shelley’s Case

a. If going to “A for life, then A’s heirs” A instead just gets a fee simple. 

3. The Doctrine of Worthier Title

a. O grants to “A for life, then to O’s heirs” O instead just gets a reversion. 

4. The Rule Against Perpetuities

a. No interest is good unless it must vest, if at all, no later than 21 years after some life in being at the creation of the interest. 

b. Issue Spotting Indicator: look for class gifts, executory interests after events not certain to occur. 

RAP steps

1. Which interests

2. What is the perpertuity period? 

a. Will- alive at testator’s death

b. Irrevocable gift- alive when gift is given

3. What are the relevant future events? 

4. The search for a validating life

Class gifts- all or none. 

Modern concurrent Estates: 
Tenancy in Common- separate but undivided interests.  (“O grants to A and B”) 

· Interest of each is descendible and can be converted by deed or will. 

· today is presumed unless stated as joint. 

Joint Tenancy- joint tenants regarded as single owner.      

(“O grants to A and B as joint tenants with right of survivorship”)

· Need four unities of time, title, interest, and possession

· If don’t exist or are severed, joint tenancy turns into tenancy in common. 

· Joint tenant may unilaterally sever

· Harms- a mortgage/lien on a joint tenant’s interest in a property does not sever the joint tenancy. (absent the conveyance by a deed) 

· Severance by mortgage—courts split

· Functional approach considers likely intent of party giving mortgage

· Formalistic approach – looking closely at theory/laws (Harms) 

· Whether mortgage lien or lease survives death—courts split
Tenancy in Common and Joint Tenancy may be partitioned by court (equitable action) 

· Partition by kind- physical partition, policy favored by court. 

· Sale and division of proceeds

· Delfino- a partition by sale should only be ordered when : 

· 1)physical attributes make partition in kind impracticable or inequitable

· 2)interests of the owners would be better promoted by partition in sale

· Petition by appraisal- court gives property to one party but makes them pay worth to other party. 

*Agreements not to partition- traditionally not upheld (restraint on alienation of land—Today will be recognized if reasonable in purpose and duration. 

· Ouster- when cotenant is in sole possession of property, the cotenant does not have to pay any proportionate value of the property to the co-tenants out of possession UNLESS there has been ouster (a denial of access and use of the premises.) [Majority approach]
· Sharing Rents Profits and Costs

· Rents from leases and profits from using land 

· Must account to cotenants for amounts received, net of expenses

· Taxes, Mortg Payments, 

· One paying more than fair share is entitled to recover contributions

· Repairs and Improvements

· Necessary Repairs

· Split if given notice

· In other jurisdictions- other tenants have no duty. 

· Improvements

· No duty 

· Considered in partition as long as it doesn’t hurt interests of co-tenants. 

Multiple Party Bank Accounts

· Joint accounts- “Do parties intend a true joint tenancy with right of survivorship or is the joint tenancy for convenience?”

· “A and B” or “A or B” 

· Savings account trusts

· “A, in trust for B”

· Payable on Death (POD) 

· “A, payable on death to B” 

Tenancy by the Entirety- created between husband and wife (some exceptions) 

“grants to ‘A and B’ who are husband and wife”

· Four unities required + marriage

· Surviving tenant has right of survivorship

· No individual interests

· Cannot be divided without say of both

· Divorce converts into tenants in common 

Policy: 
· Tenancy by the entirety promotes interests of small families and the family unit (because of debts) 
Common law- spouses have their own separate property

Community property- earnings by either spouse during marriage shared 50/50 

· Property brought in before is individual

· Gifts and inheritance is individual. 

Tenancy by the entirety

· Grants to A and B who are married, right of survivorship cannot be severed by one party.

Death

· CL- Elective share or what’s left by will

· Dower- woman- LE in 1/3 of land owned and used by husband
· Curtesy- man – Full LE in all of land of wife. 
· Community property- 50/50 + will

· Tenancy by entirety has right of survivorship 

Divorce

· CL equitable division

· Comm Prop.- 50/50 split of community property 

· Tenancy by Entirety becomes tenants in common

Creditors

· Common Law- Spouse’s property only reachable for individual debt, those incurred jointly, or family debt. 

· Community property

· Reachable by debts from other spouse

· Tenancy by Entirety 

· Depends on Approach (4) 

· Group 1- husband’s creditors can levy execution, subject to wife’s right of survivorship

· Group 2- either spouse’s creditors can levy execution—subj. to non debtor spouse’s right of survivorship

· 3- neither spouse’s creditors can levy execution, only reachable by joint debt

· Sawada- decision favored pub. Pol. Supporting interest of small families and the family unit. 

· This approach supports policy promoting interests of small interests and the family unit.
· 4- either spouse’s creditors can levy execution on the right of survivorship (only on right of survivorship) 

· Joint tenancy—( mentioned before) creditors can’t reach the estate for debts of other co-tenant

· Sawada- interest of a husband/wife in estate by entireties is not subject to the claims of his/her individual creditors during the joint lives of the spouse. 

Marenholz- right of entry and possibility of reverter can’t be granted; only can be moved through intestacy. 

Module 3 -- The Leasehold Estates: 
Lease = exclusive right to possess land
· The Term of Years- fixed calendar dates for beginning and end

· Ends when term lease is up

· The periodic Tenancy- month to month, year to year

· Ends upon proper notice by LL or tenant; 30 days for month to month; 6 months for a year; look at lease

· The Tenancy at Will- no fixed period; as long as LL and T desire

· Notice or death of either party; normally 30 day notice. 

· The tenancy at Sufferance: Holdovers- tenant who remains after lease expires

· LL can evict or create new term

If unsure what kind, tenancy at will may work as “catch all”

Numerus clausus- the number of property interests the law will recognized is fixed and closed. 
Statute of Frauds

· Conveyances of most property interests, including a lease of more than 1 year, require a writing. 

Sublease or Assignment

Assignment- transfers the lessee’s estate for the entire remainder of the term. 

Sublease- Does not transfer lessee’s estate for entire remainder of term. 

· Alternative test: Parties’ intention

Privity of estate – assignee and an original party to contract liable to each other

Privity of contract—original LL and tenant are liable to each other

· Assignee is liable to LL for rent b/c in privity of estate

· Sublessee/assignee is liable to LL for rent if promises to pay the LL b/c LL is 3rd party beneficiary

· In either case, assignor/sublessor is still responsible for rent b/c in privity of contract unless LL agrees to release assignor/sublessor

Limits on Landlords powers

· Power to disapprove of assignments or subleases

· Traditionally L had discretion to withhold consent

· Newer rule: Can only withhold consent if commercially reasonable

· Minority in Kendall

· Factors in determining Commercial Reasonableness

· Financial responsibility of assignee/sublessee

· Suitability of use for particular property

· Legality of proposed use

· Need for alteration of the premises

· Nature of occupancy: office, factory, clinic, etc

· Use of self-help in evictions

· Majority Approach- no self-help eviction, must use judicial process

· Policy Pro: helps to protect tenants evicted for improper reasons

· Policy Pro: self help may lead to physical confrontations

· Policy Con: tenants hurt more by judicial evictions b/c of public record

· Minority- self-help allowed as long as no breach of peace. 

· Obligation to mitigate damages

· Traditional Rule: No duty to mitigate, tenant owed rent according to terms of lease

· Modern Rule- Landlord has duty to reasonably mitigate damages (find suitable tenant) 

· Landlord has burden to show they tried to mitigate

· Offer/advertise property?

· Covenant of quiet enjoyment

· Tenant has right to possession, occupancy, and beneficial use of every portion of the leased premises. 

· Consequences of actual and constructive eviction

· Wrongful eviction terminates obligation to pay rent

· Actual eviction—LL keeps T from using part of property 

· Constructive eviction—

· (1) wrongful conduct by LL (or someone they have legal authority over) 

· (2) substantial interference with T’s use and enjoyment

· (3) T leaves in a timely manner

· Implied warranty of habitability. 

· Usually only applies to residential leases

· L must deliver and maintain premises that are safe, clean and fit for human habitation

· Covers all latent and patent defects in the essential facilities of the residential unit

· Cannot be waived

· Remedies for Breach of IWH 

· Must give notice to LL and give chance to cure

· Repair and deduct

· Withhold rent

· Damages based on reduction in value—other damages (possibly punitive damages) 

· Rescission and reformation also available. 

Module 4 Working Outline

Land Sale Contracts

I. Writing Requirement—statute of frauds & Exceptions

a. Writing containing essential terms with reasonable certainty, signed by party to be charged

i. Essential Terms: 

1. Price

2. Description of property 

3. Parties, signed by the grantee

b. Exceptions to the Statute of Frauds

i. Part Performance- allows specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement

ii. Reliance (Estoppel)- applies when unconscionable injury would result from denying enforcement of the oral contract after one party has been induced by the other to seriously change his position in reliance on the contract. 

Same thing^^? 
II. What is meant by good and merchantable/marketable title? 

a. Title is not subject to reasonable doubt

i. Would a reasonable, prudent and intelligent person guided by competent legal advice be willing to pay fair value for such title? 

b. Zoning restrictions do not render title unmarketable

c. Private land use restrictions (e.g. coveneants) render title unmarketable (unless waived) 

d. Violations of zoning restrictions, covenants render title unmarketable (unless waived) 

e. Split as to whether obvious easements or those known to purchaser render title unmarketable

f. Equitable Conversion
i. If there is a specifically enforceable contract for sale, prospective buyer is deemed to have equitable title. Seller’s right to purchase price is deemed a personal property right. 

1. Traditionally, risk of loss was on buyer with equitable title if damage to premises before closing

a. Courts split on the question now. 

III. Disclosure obligations

a. Misfeasance v. Nonfeasance 

i. Misfeasance- fraudulent or material misrepresentation upon which party is justified in relying

ii. Nonfeasance- failure to disclose material fact

iii. Traditional Rule: Misfeasance could result in recission of the contract, nonfeasance not (caveat emptor) 

b. Modern duty to disclose (very subjective) 

i. Seller knows of facts materially affecting the value or desirability of the property 

1. Facts are known or accessible only to seller

2. Facts which buyer doesn’t know and are not discoverable upon reasonable inspection

a. Latent defects = known to seller but cannot be discovered by reasonable inspection

i. Not responsible for Patent defects = can be discovered by reasonable inspection


c. “As is” clause and Builder’s Warranty

i. “As is” means no warranty by seller, but does not absolve from failure to disclose or fraudulent representation

ii. Builders of new homes provide an implied warranty of quality, scope depends on state. 


d. “Time is of the Essence” Clause

i. Means that parties will be held strictly to time constraints set forth in contract. 

ii. Failure to perform in time allows other party to terminate or rescind contract


IV. Types of Deeds 

a. General Warranty Deed- grantor gives warranties of: 

i. Present covenants

1. Covenant of seisin- he owns the estate he purports to convey

2. Covenant of right to convey- right to convey the property

3. Covenant against encumbrances- no encumbrances on the property

ii. Future Covenants- (run to grantee’s heirs and assigns) 

1. Covenant of general warranty- he will defend against lawful claims and will compensate for any loss

2. Covenant of quiet enjoyment- grantee will not be disturbed in possession and enjoyment

3. Covenant of further assurances- grantor will execute any other documents required to perfect the title conveyed 

b. Special warranty (grant) Deed- grantor warrants only that grantor has not conveyed or encumbered land other than as disclosed 

c. Quitclaim deed- grantor makes no warranties regarding title to the land, just gives up any interest grantor has to grantee

d. Title warranties in general – differ in amount of protection offered

i. Damages limited to price received by warrantor

ii. Title warranties are not so important today

1. Better to get title insurance

V. Delivery
a. To be effective, deed must be delivered with intent that it be presently effective

b. Can be by physical handing over or by words indicating grantor is presently bound by the deed – must bind in the present though

c. Typically delivery is through escrow- deed handed to escrow agent who will transfer and record upon deposit of purchase price


d. Presumptions involving delivery

i. Deed presumed delivered if grantee in physical possession

ii. Deed presumed delivered if deed is recorded

iii. Presumptions can be rebutted


VI. Mortgages
a. Borrower grants an interest in property (collateral) to lender to secure repayment of the loan

b. If borrower defaults, lender can foreclose on the property

c. Lender required to follow certain rules in foreclosing to protect borrower’s interest

i. Lender must exercise good faith and due diligence in obtaining a fair and reasonable price as fiduciary for debtor/mortgagor (Murphy) 

1. Consider setting upset price that must be bid or postpone sale, 

2. advertise sale where real estate ads are typically placed

3. use real estate agent

d. Problems with foreclosure sales

i. Lender can credit bid, others have to pay cash

ii. Notices of sale are generally only required to be placed in legal periodicals (limited circulation) 

iii. Purchasers are concerned about getting good title

iv. Hard to inspect property prior to sale


· Alternatives to mortgages

· Installment land sale contract- buyer takes possession of the land immediately, but the seller contracts to deliver title to the buyer only after the buyer has paid the purchase price plus interest

· Lease to sell arrangement- recent variation

· predatory in nature; buyers still need to find financing to obtain title and some leases require tenants to pay for repairs. 

e. Remedies for defective sales

i. Overturn the sale (improper procedure, unconscionably low price)

ii. Sometimes buyer can redeem after sale

iii. Recover damages resulting from failure to hold proper sale

f. Another way to protect Borrowers

i. Deny deficiency judgments after foreclosure

ii. Many if not most properties foreclosed upon are worth less than the amount of the debt

LEFT OFF ON ASSIGNMENT 2 cont’d Title Assurance—slide 93
Title Assurance

· Recording system allows prospective buyer of property to see who actually owns it, any claims against it

· Recording system protects bona fide purchasers for value without notice of prior interests

· Title insurance may also provide protection 

*For issues of recording, always lay out chronology 

· Primary analysis: 

· Policy of “First in Time, First in Right” 

· “Nemo Dat”—you can’t sell what. You don’t have. 

Types of Indexes 

· Grantor/grantee

· Tract index- document by a parcel ID number assigned to the particular tract. 

How to search title; go back to an acceptable source or “root title” 

· How far to go depends on jurisdiction—some to sovereign, other 60 years. 

When Does a recorded document give notice? 

· Luthi- document should describe the land conveyed with sufficient specificity so that the specific land being conveyed can be identified

· General rule: purchaser is on constructive notice of record even if not properly indexed

Types of Recording Statutes: 

· Race statute—first purchaser (anyone who has paid consideration for an interest in land) for value who records first, prevails (notice irrelevant)

· Notice statute—A subsequent purchaser for value who takes without notice of third-party interests in the land prevails, regardless of whether he records. 

· Race-notice statute—a subsequent purchaser for value who takes without notice of third-party interests in the land prevails only if he records before the prior instrument is recorded. 


· The Shelter Rule- A person who takes from a bona fide purchaser protected by the recording act has the same rights as his grantor/ 

· Helps to protect the market for re-sale; want to protect bona fide purchaser. 

Recorded documents that may be ineffective 

· Lacking proper description of property (Luthi) 

· Lacking proper authentication (Messersmith) 

· Documents outside the chain of title (p 446) 

· (prior document recorded too early, 

· ex: it would be unreasonable to expect people to search grantor/grantee index for all years prior. 

· prior document recorded too late, - 

· ex: C would not be searching indexes for conveyances after the deed has been conveyed

· “wild deeds”, 

· deeds from a common grantor


· Question to ask yourself: If a purchaser were to do a reasonable search of the records, would it appear that the seller is the owner of the property that is being purchased? 

· Document may be ineffective if it has misspellings/incorrect name

· Misspellings might be ignored under principle that permits misspellings if it sounds like the correct name. 

Requirements to be a Bona Fide Purchaser

· Purchaser

· Must give value

· Be without notice of adverse claim 

Types of Notice: 

· Actual- personal knowledge of prior interest

· Record- notice of a prior interest that would be revealed by an appropriate title search 

· Inquiry- notice based on a purchaser’s duty to investigate relevant circumstances

· Imputed- agent or partner’s notice imputed to principal and other partners.

Almost all jurisdictions do not protect donees and devisees

· So it is important and necessary for a court to decide whether person is a 

· purchaser (and protected) or

·  a donee (not protected) 

Marketable title acts

· Purpose to limit title searches to a reasonable period

· (usually last 30 or 40 years) 
Title Insurance

·  Guarantees the insurance company has searched the public records and insures against any defects in the public records, unless such defects are specifically excepted from coverage in policy

· No fixed term; continues as long as the insured maintains an interest in the property 

· Does not run with the land to subsequent purchasers

· Subsequent purchasers must take out new policy

· Title insurance companies are only expected to check public records relating to title. 

Module 5 Outline

Classifying Servitudes

· a right to do some act on another person’s land—easement 

· A right to enter onto someone’s land and remove something attached to it—Profit

· A right to restrict an owner from using her land in some way – Neg. Easement, Real Covenant, or Equitable Servitude 

· A right to compel an owner to perform some act on her own land – real cov or Equ Servitude

· A right to compel an owner to pay money to maintain certain facilities 

B. Easements
1. Creation of Easements
Classifying Easements

· Positive or Negative? 
1. A right to do some act on another’s land (affirmative) Or 

2. A right to restrict an owner from using the owner’s land in some way (negative easement) 

· Appurtenant or “In Gross” ?

1. Appurtenant—benefits easement holder in use of land 

· Attaches to and benefits dominant tenement

· Usually transferable 

· But if made personal to owner, then not transferrable 


2. In Gross- benefits the owner of the easement personally or in business, not tied to land 


Transferring an Easement

· Appurtenant Easements 

1. Easement appurtenant transfers with dominant tenement, assuming parties so intend 

· Easements in Gross

1. Easements in gross for commercial purposes are assignable, assuming parties intend

2. Other easements in gross may be assignable too, depending on intent. 
· Reservation of an easement: deed creates a new easement (easement in Willard case) 

· Exception of an easement: deed excludes a previously existing easement, 

1. Tells grantee you get land except for this existing easement. 
Ways to Create Easements

· Grant: subject to Statute of Frauds

1. Old Common Law Rule: An easement cannot be created for a 3rd party. 

2. Restatement allows an easement to be created in favor of a 3rd party 


· Estoppel: rely on permission to use land  (Kienzle) 

1. Permission by landowner of another’s use of land

2. Licensee relies in good faith by making improvements normally; and 

3. Landowner know or reasonably should know of the reliance

· Note: not all courts agree to enforce easements by estoppel

· Lasts as long as needed to recover expenditures, unless intended as irrevocable

· Necessity: Only way to access a lot is by an easement across another lot

1. Initial unity of ownership, followed by severance of title 

2. Strict necessity for the easement at the time of severance

· Differs from easement implied from prior use in that no prior use required but standard of necessity higher 

· When necessity is gone, easement is gone

· Implication: implied from the circumstances of transfer of land (Van Sandt) 

1. Initial unity of ownership, followed by severance of title

2. Existing, apparent and continuous use of the servient parcel for the benefit of the dominant parcel at the time of severance

3. Reasonable necessity to continue the prior use at the time of severance. 


· Implied Grant- implied from the circumstances that easement granted to dominant estate 

· grantor conveying the dominant estate

· Implied reservation: implied from the circumstances that grantor is reserving right to use the easement 

· Grantor is retaining the dominant estate

· Some courts more reluctant to imply a reservation—require greater necessity 

4. Merger Doctrine—easement is extinguished when the dominant and servient parcels are owned by the same owner because you can’t have an easement over your own land. 


· Prescription: like adverse possession

1. Adverse and hostile use

2. Open and notorious use 

3. Continuous use

4. Use for the statutory period (normally the same as for adverse possession) 

· Lost grant theory 
· Just have to give a written objection

· Adverse possession theory 

· Have to stop the use

5. Public prescriptive easements—many courts recognize public easement on the basis of long continuous use by the public 

· Must be clear being claimed by public, not by individuals

6. Beach access

· Public Trust Doctrine—beach from water to wet sand is public. 

· Also requires an access from inland to coast. 
Lease, License, or Easement

· Lease involves right to exclusive possession, 

· License typically revocable

1. Exceptions include: 

· License coupled with an interest cannot be revoked

· License that becomes irrevocable under the rules of estoppel

· Easement/license limited to specific use, 

· Easement/license can be indefinite in duration

2. Scope of Easements

(slide 126) 
· Traditional Rule: an easement may not be used in connection with a nondominant estate
1. Any such use is subject to an injunction
· But may not order injunction if no real harm 
· Use of easement may change over time, Holder not entitled to cause unreasonable damage to servient estate or interfere unreasonably with its enjoyment. 
· Established rule—location of an easement, once fixed by the parties, cannot be changed by the servient owner, without permission of the dominant owner. 
· Uses made of prescriptive easement must be consistent with general kind of use by which easement was created and what servient owner might reasonably expect. 
3. Termination of Easements 
· Automatic—easement could be for set term or subject to a condition (Willard) 

· Release—statute of frauds

· Estoppel—reliance on apparent release

· End of necessity—don’t need the easement anymore

· Destruction—no fault of servient tenement owner

· Condemnation by eminent domain—gov’t takes over servient tenement

· Abandonment—demonstration of intent not to use easement, along with non-use

· Merger/unity of ownership—owner of dominant tenement acquires servient tenement

· Prescription—owner of servient tenement blocks use for adverse possession period

· Misuse—court might in rare cases eliminate the easement if it is being misused. 

4. Negative Easements 
· right of the dominant owner to stop the servient owner from doing something on the servient land. 
1. Today negative restrictions are usually treated as equitable servitudes
C. Covenants Running With The Land
- Covenant- promise to do or not do something with the land

· Traditionally two types: 

1. Real Covenants

2. Equitable Servitudes


· When looking at damages—Analyze both ways (real covenants and equi. servitudes) 

· If looking at injunction—only consider equitable servitude.

Real Covenants – a promise respecting the use of land that runs with the land at law. 

Burden of a covenant to run

· Covenant must be in writing 

· Original parties must intend to bind successors 

· Covenant must “touch and concern” land 

· Horizontal and vertical privity of estate must exist

· Successor must be on notice of the covenant

Rule: The burden (or benefit?) of a real covenant does not run to an adverse possessor because an adverse possessor does not succeed to the original owner’s estate but takes a new title by operation of law. 

Benefit of a covenant to run

· Covenant must be in writing 

· Original parties intend to bind successors 

· Covenant must “touch and concern” the land 

· Successor must succeed to same or lesser estate as predecessor in title (vertical privity) 

1. No horizontal privity requirement 

Equitable Servitudes 

· Violation of promise seeking land, and party is seeking an injunction, (equitable remedy)  question is whether the promise is an equitable servitude
Enforceability of Equitable Servitude

· For Burden to run

1. Promise must be inwriting or implied from common plan

2. Original parties must intend to bind successors

3. Promise must “touch and concern” the land

4. Successor to be bound must have notice

· For Benefit to run

1. Promise in writing or implied from common plan

2. Original parties must intend to benefit successors 

3. Promise must touch and concern the land

Know the Restatement Approach on Unifying the Law of Servitudes? 

Termination of Covenants

· Merger
· Release—written and recorded
· Acquiescence—when breaches not enforced
· Abandonment—makes servitude unenforceable to entire parcel 
· Equitable doctrine of unclean hands—will refuse to enjoin a violation of a servitude the plaintiff previously violated

· Equitable doctrine of laches—involves unreasonable delay by P to enforce servitude against D 

· Estoppel

Doctrine of Changed Conditions

· Changes must be so radical as to practically destroy the essential objects and purposes of the agreement. 

1. Tough burden to meet

2. Change has to occur in subdivision 

Restatement Approach

· If purpose of the servitude can still be accomplished, but the servient estate is no longer suitable for the permitted uses, court may change the servitude to permit other uses while keeping the purpose of original servitude intact. 

Common Interest Communities

Limits on Validity of Servitudes

· A servitude is valid unless it is illegal or unconstitutional or violates public policy. 

1. Invalid if either: 

· Arbitrary, spiteful, or capricious

· Unreasonably burdens a fundamental constitutional right

· Unreasonable restraint on alienation 

· Unreasonable restraint on trade or competition 

· Unconscionable
Module 6 Outline
Nuisance Law

One generally has the right to use property as one wishes 

· Sic utere principle: one should use one’s own property in such a way as not to injurre the property of another. 

Rule—

· Substantial interference with use and enjoyment of land 

· Must be a real and appreciable invasion, not just about trifles

· Either intentional and unreasonable or unintentional result of negligent, reckless, or abnormally dangerous activity 

Restatement—does the gravity of harm outweigh the utility of the conduct

Relevant Facts in analyzing nuisance Cases

· Cost of abatement of the nuisance to defendant 

· Damage caused to the plaintiffs 

· Could plaintiffs avoid damage? 

· Would injunction or damages awarded cause useful business to shut down? 

· Side note on: Lateral and subjacent support 

· Right to lateral support- have land in its natural condition supported by adjoining parcels of land 

· Right to subjacent support- have land in its natural condition supported by earth below 

· Can be enlarged or waived by agreement

Coase theorem—under ideal economic conditions, parties will agree in a way that accurately reflects the full costs and underlying values of the property rights at issue. 

Nuisance possible remedies: 

· Injunction 

· Damages

· Permanent damages (all future damages)

· + doesn’t allow for continued actions 

· - destroys incentive to fix 

· Compensated injunction: P has to compensate defendant for ceasing activity, maybe cost of moving business elsewhere 

Public nuisances- unreasonable interference with a right common to the general public. 

· Either intentional and unreasonable or unintentional result of negligent, reckless, or abnormally dangerous activity 

· Circumstances bearing on issue of unreasonableness, whether conduct:

· significantly interferes with public health, safety, peace, comfort, or convenience

· is proscribed by statute or ordinance

· Continuing in nature or had a permanent/long-lasting effect

· Public nuisance= public rights; private nuisance= private rights

Zoning 
· Community regulates development by breaking up the community into a series of zones

Ordinance is unconstitutional if its provisions are clearly arbitrary and unreasonable, and have no substantial relation to the public health, safety, morals, or general welfare. 

· Euclid—zoning requirements against certain types of buildings allows for safety in residential neighborhood, preventing street accidents, providing  higher quality of life for children 

· Zoning against apartment houses prevents destruction of residential neighborhoods. 
Zoning flexibility 

· Non-conforming use (Different views)
· Discontinuance of nonconforming use by gov’t is confiscatory, meaning user must be compensated (unless a nuisance or abandoned) 

· Gov’t may discontinue nonconforming use after reasonable amortization period

· Balance public gain with private loss 

· Take account of user’s investment

· Nature of non-comforming use

· Use’s remaining useful life

· Cost of relocating use 

· Vested Rights Doctrine—planned nonconforming use outlawed by zoning ordinance before it has begun might be protected 

· (how much has been spent by person planning the use, has construction begun)

· Variance— necessary to avoid imposing undue hardship 

· No effective use can be made of the property if the variance is denied, owner must make reasonable attempts to comply with ordinance

· If granted- can’t be contrary to public interest

· Area variance— ex: having to do w/ setback requirements

· Use Variance—relaxes restrictions on permissible uses in a particular area. 

· Burden of proof is greater for use variance than for area variance

· Special exceptions/conditional use—use is permitted by ordinance but where conditions need to be attached to protect surrounding area 

· Typically large projects like hospitals, airports, schools) 

· Spot zoning—Gov’t org can change the zoning laws to accommodate for changed circumstances (raise issue spotting antenna)  

· Illegal where: 

· (1) Singles out small parcel for special and privileged treatment 

· (2) Only for benefit of landowner rather than in public interest

· (3) And; not in accord with comprehensive plan. 

Questionable uses of Zoning

· Aesthetic Regulation 

· Most courts say police power permits municipalities to regulate aesthetics

· An unsightly structure in the neighborhood can drive down neighborhood’s property values

· Sign Codes—can’t have content based restriction on signs, limits free speech

· Controls of Household Composition 

· 14th Amendment- can’t deprive property w/o due process nor deny equal protection of laws

· Can’t put unreasonable burden on families living in same home (Moore—grandchildren) 

· Fair Housing Act

· Cannot exempt group homes as long as they comply with area regulations (safety/max occupants) 


· Exclusionary zoning: rules that tend to exclude groups of people, typically those with lower income and racial and ethnic groups

· Zoning must meet constitutional substantive due process and equal protection reqs and must promote public health, safety, welfare and morals 

· Proper provision of adequate housing for all categories of people is absolutely essential in promotion of general welfare


· Exclusionary zoning techniques

· Controls on min housing cost, min. housing size and min. lot size

· Prohibitions on mobile homes and on multi-family housing



Eminent Domain and the Problem of Implicit Takings 

Eminent Domain—power of the government to force a sale, so land can be put to a more valuable use (public use) 

Types of takings: 

· Express takings: condemnation proceedings

· Implicit takings/inverse condemnation—gov’tal action (or improvements by companies given power of eminent domain) results in loss of property or its value. 

Public Use—3 categories

· Transfers of private property to public ownership

· For use as a road 

· Transfers to private parties such as utilities, railroads, etc. who make property available for public use 

· Transfers to private parties as part of program to serve a public purpose (eliminate blight, undue concentration of land ownership, economic development [Kelo])

Alternative approach – is eminent domain really necessary to accomplish the gov’t’s goal/aim?

· Where and how the government should get property 
“Just Compensation” – market compensation

· Fair market value techniques

· Look at recent sale prices for property 

· Look at recent sale prices of “comparables”—other properties in the area that are comparable to the one in question

· Use capital value of the actual or potential rental value 

· Use the rebuilding cost of the building in question discounted on the basis of its age and wear and tear

Regulatory Takings

· Original view: property not “taken” unless physically taken 

· Gov’t can regulate nuisances/noxious use without compensation 

· Reciprocal advantage: regulations that both burden and benefit landowner ok (e.g. heigh restrictions on buildings) 

· if a regulation goes too far (in terms of reducing value of property), it will be recognized as a taking
· Bright line tests – Taking if:

· Physical occupation of land (permanent?)
· If occupation is small, then compensation will be small 

· Loss of all economically beneficial or productive use of land is a taking unless justified by general principles of property law, like nuisance

· Gov’t demands an exaction lacking either 

· essential nexus between requirement and a legitimate state interest or 

· rough proportionality to impacts of proposed project 

· also applies to monetary exactions

· Ad Hoc Balancing: 

· Factors to be considered in determining if compensation should be given: (Penn Central) 
· Economic impact of the regulation 

· The extent that the regulation interferes with the owner’s distinct investment backed expectations 

· Character of the governmental action 

Looking at the taking and diminution in value—One stick or three smaller sticks? 

· If three smaller sticks—taking of one of the sticks or rights is a “taking” that must be compensated – Conceptual severance

· One big stick—no need to compensate because it just takes away a little bit of total 

Remedies for takings

· Damages: fair market value of property taken for period that the property is taken 

· Government could choose to rescind regulation, but still liable for loss during period it was in effect. 

Video notes below 

5th Amendment—can’t take private property, for public use, w/o just compensation

Types of takings: 

· Express takings: condemnation proceedings

· Implicit takings/inverse condemnation—gov’tal action (or improvements by companies given power of eminent domain) results in loss of property or its value. 

Regulatory Takings

· Gov’tal regulation inherently affects value of property, most regulation does not constitute a taking 

· Penn Coal: “if a regulation goes too far (in terms of reducing value of property), it will be recognized as a taking 


Factors considered in Determining if a taking has occurred 

· Bright line tests 

· Physical occupation of land

· Loss of all economically beneficial or productive use of land is a taking unless justified by general principles of property law, like nuisance

· Gov’t emands an exaction lacking either essential nexus with legitimate state interest or rough proportionality to impacts of proposed project 

· If not w/in “bright line” area 

· Balance of economic impact of regulation on claimant, extent to which regulation interferes with claimant’s investment-backed expectations, and character of the gov’tal action (reasonably related to promotion of general welfare, physical invasion) 

Remedies for takings

· Damages: fair market value of property taken for period that the property is taken 

· Government could choose to rescind regulation, but still liable for loss during period it was in effect. 

