Mergers and Acquisitions Outline

Professor Maynard—Spring 2021

Deal Structures + Corporate Formalities:
Internal affairs doctrine: 
· Corporation has to follow the laws of the state its incorporated in 

· Ex Bidder = Delaware Corp; Target = MBCA, each has to follow requirements under respective statutes
Fixed v. Floating Ratio (and calculation): 

· Fixed : every Target share has the right to receive a fixed # of Bidder shares 
· know exactly how many shares will be exchanged at closing 
· Floating: ratio used depends on the average price of Bidder’s stock in the trading market over a 10-20 day period prior to the date of closing 
· “collar” = floor and cap 

· Floor protects Target 

· Floor = Target shares outstanding x floor ratio = min. amount of shares issued 

· min. amount of shares issued/ Bidder shares outstanding = % issued 
· Cap protects Bidder  
· Cap = Target shares outstanding x cap ratio = max. number of shares issued 

· Max number of shares issued/ Bidder shares outstanding = % issued 
SH Voting Requirements: 

· Quorum: need 50.1% of shares present (majority of votes entitled to be cast)
· MBCA 

· Yes votes exceed no votes at quorum 

· Delaware 

· Absolute majority vote (of all shares outstanding) 

· NYSE

· Yes votes = majority of total votes cast at quorum 
· Determine quorum by looking at state law

· CA 
· Absolute majority 
Direct Merger 

	MBCA
	Delaware
	California 

	Board of Directors: 
	
	

	Target: 

1. §11.04(a): Board approval required

Bidder: 

1. §11.04(a): Board approval required
	Target: 

1. §251(b): board approval required

Bidder: 

2. §251(b): board approval required


	Direct merger (for cash or stock) = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval 

Bidder: 

1. §1200(a) requires board approval 

	Shareholder Vote:
	
	

	Target: 

1. §11.04(b): vote required 

Bidder: 

1. §11.04(b): vote required 

2. §11.04(h) eliminates vote if: 

a. Corporation survives 

b. Articles of incorporation will not change 

c. Shareholders will retain same number of shares with identical rights and preferences; AND

d. Vote not required under §6.21(f): 
i. Stock issued for consideration other than cash; AND

ii. Issue shares comprising more than 20% of voting power 

*ALSO keep in mind NYSE 312*
	Target: 

1. §251(c): vote required

Bidder: 

1. §251(c): vote required

2. §251(f) eliminates vote if: 

a. Merger agreement does not amened certificate of incorporation 

b. Each share of stock is identical post-merger; AND

c. Shares issued as consideration do not exceed 20% of voting power 

*ALSO keep in mind NYSE 312*


	Target: 
1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. How many yes votes? §152 (absolute majority)
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
3. If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

	Appraisal Rights:
	
	

	Target:

1. §13.02(a) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

1. §13.02(a)(1) only grants appraisal rights to merger transactions that require shareholder approval where stock does not remain outstanding (so no appraisal rights for bidders)
	Target:

1. §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
2. §262(b)(1) market-out exception eliminates right of appraisal where the shares to be eliminated are publicly traded
3. §262(b)(2) restores right of appraisal UNLESS merger consideration includes:
a. Shares of surviving corporation
b. Shares of stock in any other publicly traded corporation
c. cash for fractional shares
d. any combination of above
Bidder:

1. §262(a) grants appraisal rights to constituent corporations of a merger

2. §262(b)(1) ELIMINATES right to appraisal for shares of SURVIVING CORPORATION if right to vote was eliminated under §251(f)
	Target: 
1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
Bidder: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)


Short Form Merger
· Upstream = parent survives ; downstream = subsidiary survives 

· To use a short form merger, parent needs to own 90% of subsidiary voting power 

	MBCA
	DCGL

	Board of Directors: 
	

	Target (subsidiary): 

1. § 11.05(a): no vote required
Bidder (parent): 

1. §11.04(a): Board approval required (not mentioned in 11.05(a) but through 11.05(c), §11 still applies) 


	Target (subsidiary): 

1. No approval required 
Bidder (parent): 

1. §253: board approval required



	Shareholder Vote
	

	Target (subsidiary): 

1. §11.05 (a): no vote required 

Bidder (parent): 

1. §11.05 (c)  -> 11.04 (b): vote required
2. §11.04(h) eliminates vote if: 

e. Corporation survives (only survives in upstream short form merger)

f. Articles of incorporation will not change 

g. Shareholders will retain same number of shares with identical rights and preferences; AND

h. Vote not required under §6.21(f): 
i. Stock issued for consideration other than cash; AND

ii. Issue shares comprising more than 20% of voting power 
	Target (subsidiary): 

1. No vote 
Bidder (parent): 

1. No vote unless parent company does not survive (downstream short form merger - §253(a))

	Appraisal Rights 
	

	Target (subsidiary): 

1. §13.02(a)(1)(ii) appraisal rights are available to shareholders of a subsidiary in short form merger even though no vote

2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder (parent): 

1. §13.02(a)(1) only grants appraisal rights in merger transactions that require shareholder approval
	Target (subsidiary): 

1. §253(d) grants appraisal rights in a short-form merger only to shareholders of a subsidiary not 100% owned by the parent immediately before merger; also stated in §262 (b)(3)
Bidder (parent): 

1. No appraisal rights: §253(c) states that §262 does not apply to short form merger (except as provided in 253(d))


Triangular mergers: 

Enabling Statute for triangular mergers: 

· MBCA: §11.02

· Delaware: §251(b)(5)

Triangular mergers = variation on direct merger (not a different type of merger, using same statutes)
2 types: forward (new co survives), and reverse (target survives)
Forward Triangular Merger: 

	MBCA
	Delaware
	California 

(for STOCK)
	California 

(for CASH)

	Board of Directors: 
	
	
	

	Target: 

1. §11.04(a): Board approval required (party to merger)

Bidder: 

2. §6.21: board approval required when authorizing shares 
3. §8.01: board approval based on corporate norms (when using cash consideration)

New Co: 

1. §11.04(a): Board approval required (party to merger)


	Target: 

3. §251(b): board approval required

Bidder: 

1. §152-54: board approval required when issuing share 

2. §141: corporate norms 

New Co:

1. §251(b): board approval required


	Triangular merger = reorganization under §181(a)
Target: 

2. §1200(a) requires board approval for each party to merger 

Bidder: 

1. §1200(e) requires board approval of “parent party” (corporation in control of any constituent and whose equity securities are issued, transferred, or exchanged in the reorganization)
2. Bidder only qualifies as a “parent party” if the consideration is stock

New Co: 

1. §1200(a) requires board approval for each party to merger 


	Triangular merger = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval for each party to merger

Bidder: 

1. Not under 1200(e): not issuing stock

2. But corporate governance  under 300(a)
New Co: 

1. §1200(a) requires board approval for each party to merger 



	Shareholder Vote:
	
	
	

	Target: 

1. §11.04(b): vote required (fundament change)

Bidder: 

1. Not under 11.04 (not a party to merger) 

2. Bidder SH can have vote if §6.21(f) met: 

a. Stock issued for consideration other than cash; AND

b. Issue shares comprising more than 20% of voting power 

*ALSO keep in mind NYSE 312*

New Co: 

1. §11.04(b): vote required 

2. §11.04(h) eliminates vote if: 

a. Corporation survives 

b. Articles of incorporation will not change 

c. Shareholders will retain same number of shares with identical rights and preferences; AND

d. Vote not required under §6.21(f): 
i. Stock issued for consideration other than cash; AND

ii. Issue shares comprising more than 20% of voting power 

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

2. §251(c): vote required (fundamental change)

Bidder: 

1. No vote under 251 (not party) 

2. BUT NYSE 312 if issuing more than 20% of outstanding voting power 

New Co: 

3. §251(c): vote required

4. §251(f) eliminates vote if: 

a. Merger agreement does not amend certificate of incorporation 

b. Each share of stock is identical post-merger; AND

c. Shares issued as consideration do not exceed 20% of voting power 

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

4. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

5. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
a. Bidder fails this test if the consideration is all cash because board approval would not be required

6. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed

If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

New Co: 

7. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. No because no board approval under §1200
New Co: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 



	Appraisal Rights:
	
	
	

	Target:

4. §13.02(a) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
5. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
6. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

No right triggered (not party to transaction): Bidder shareholder’s right to vote was a matter of corporate governance, not because they were party to the merger.

New Co: 

No appraisal rights triggered because no right to vote

13.02(a)(1) only grants appraisal rights to merger transactions that require shareholder approval where stock does not remain outstanding 


	Target:

4. §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
5. §262(b)(1) market-out exception eliminates right of appraisal where the shares to be eliminated are publicly traded
6. §262(b)(2) restores right of appraisal UNLESS merger consideration includes:
a. Shares of surviving corporation
b. Shares of stock in any other publicly traded corporation
c. cash for fractional shares
d. any combination of above
Bidder:

No appraisal rights because not party to merger

New Co: 

3. §262(a) grants appraisal rights to constituent corporations of a merger

4. §262(b)(1) ELIMINATES right to appraisal for shares of SURVIVING CORPORATION if right to vote was eliminated under §251(f)
	Target: 

4. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
5. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
6. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
Bidder: 

4. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
5. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
6. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
New Co: 

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters

	Target: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
HERE WILL BE RESTORED FOR PUBLIC TARGET BC CASH CONSIDERATION
Bidder: 

No because no SH vote under 1201

New Co:

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters


Reverse Triangular Merger: 

	MBCA
	Delaware
	California 

(for STOCK)
	California 

(for CASH)

	Board of Directors: 
	
	
	

	Target: 

1. §11.04(a): Board approval required (party to merger)

Bidder: 

1. §6.21: board approval required when authorizing shares 
2. §8.01: board approval based on corporate norms (when using cash consideration)

New Co: 

1. §11.04(a): Board approval required (party to merger)


	Target: 

1. §251(b): board approval required

Bidder: 

1. §152-54: board approval required when issuing share 

2. §141: corporate norms 

New Co:

1. §251(b): board approval required


	Triangular merger = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval for each party to merger 

Bidder: 

1. §1200(e) requires board approval of “parent party” (corporation in control of any constituent and whose equity securities are issued, transferred, or exchanged in the reorganization)
2. Bidder only qualifies as a “parent party” if the consideration is stock

New Co: 

1. §1200(a) requires board approval for each party to merger 


	Triangular merger = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval for each party to merger

Bidder: 

1. Not under 1200(e): not issuing stock

2. But corporate governance  under 300(a)
New Co: 

1. §1200(a) requires board approval for each party to merger 



	Shareholder Vote:
	
	
	

	Target: 

1. §11.04(b): vote required (fundament change)

2. Not eliminated under § 11.04(h) because shares do not remain the same (11.04(h)(3))

Bidder: 

1. Not under 11.04 (not a party to merger) 

2. Bidder SH can have vote if §6.21(f) met: 

a. Stock issued for consideration other than cash; AND

b. Issue shares comprising more than 20% of voting power 

*ALSO keep in mind NYSE 312*

New Co: 

1. §11.04(b): vote required 

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

1. §251(c): vote required (fundamental change)

2. Not eliminated under § 251(f) because shares do not remain the same 
Bidder: 

1. No vote under 251 (not party) 

2. BUT NYSE 312 if issuing more than 20% of outstanding voting power 

New Co: 

1. §251(c): vote required

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
a. Bidder fails this test if the consideration is all cash because board approval would not be required

2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed

If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

New Co: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 
	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. No because no board approval under §1200
New Co: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 



	Appraisal Rights:
	
	
	

	Target:

1. §13.02(a)(1) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger 
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

No right triggered (not party to transaction): Bidder shareholder’s right to vote was a matter of corporate governance, not because they were party to the merger.

New Co: 

1. 13.02(a)(1) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger 
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities

	Target:

1. §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
2. Not eliminated under 262(b)(1) because vote not eliminated under 251(f)
3. §262(b)(1) market-out exception eliminates right of appraisal where the shares to be eliminated are publicly traded
4. §262(b)(2) restores right of appraisal UNLESS merger consideration includes:
a. Shares of surviving corporation
b. Shares of stock in any other publicly traded corporation
c. cash for fractional shares
d. any combination of above
Bidder:

No appraisal rights because not party to merger

New Co: 

1. §262(a) grants appraisal rights to constituent corporations of a merger

In reality won’t be exercised because only SH of New Co = Bidder 
	Target: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
Bidder: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
New Co: 

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters

	Target: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
HERE WILL BE RESTORED FOR PUBLIC TARGET BC CASH CONSIDERATION

Bidder: 

No because no SH vote under 1201

New Co:

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters


Asset Purchase: 
	MBCA
	DCGL
	California

(for STOCK)
	California

(for CASH)

	Board of Directors: 
	
	
	

	Target: 

1. §12.02(b): Board approval required (fundamental change, not in 12.01)

Bidder: 

1. §12.02(b): no approval required for Bidder board (not a significant change)

2. But: board approval required under §8.01 because the board is the manager of business affairs; §6.21 (if issuing shares)
	Target: 

1. §271(a): board approval required 

Bidder: 

1. §271(a): does not apply to Bidder 
2. But: board approval required §141 because board manager of business affairs; §151-152? (if issuing shares)
	= sale of assets reorganization under §181(c)
Target AND Bidder : 

1. §1200(c) requires board approval of each constituent corporation in an reorganization

	Not a reorganization under §181(c)  

Instead falls under Chapter 10 Non-reorganization Sale of Assets
Target: 

1. §1001 requires board approval of target in a non-reorganization sale of assets (for cash)
Bidder: 

1. §1001 does not require board approval for bidder – only applies to target, BUT

2. §300(a) does require board approval as part of corporate governance

	Shareholder Vote
	
	
	

	Target:

1. §12.02(a) requires a shareholder vote for sale of assets which would leave the corporation without a significant continuing business activity
a. Distinct from DGCL rule because focuses on what is left, not what is sold 

2. §12.02(a) Safe Harbor: if target retains business activity that represents at least 25% of total assets at the end of the most recently completed fiscal year, AND 25% of either income from continuing operations before taxes or revenues from continuing operations for that fiscal year, target will be deemed to have retained a significant continuing business activity and will effectively fall under §12.01 which requires no shareholder vote.

Bidder:

1. No vote is required unless vote is granted under §6.21(f) which requires shareholder vote if:

a. Bidder is issuing consideration other than cash for its shares AND

b. The shares to be issued to target exceed 20% of Bidder’s outstanding voting power

*NYSE 312 reiterates 20% threshold rule*
	Target: 

1. §271(a): requires shareholder vote for target (if selling all or substantially all of assets) 

Gimbel v. Signal definition of “substantially all the assets” (fundamental change)
· Qualitatively vital: substantially affects the existence and purpose of corporation AND 
· Quantitatively vital to operation and is out of the ordinary 

Katz v. Bregman: Additional Factors
· Totality of the circumstances : trend analysis of the company (look at what assets are being sold (are they the most profitable) and nature of business (are they in the business of buying and selling?)) 
Bidder: 

1. §271 only applies to target – no vote for bidder

2. If Bidder is public: NYSE 312 restores shareholder vote IF bidder is issuing more than 20% outstanding voting power
	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger
	Target: 
1. §1001 requires shareholder approval in a non-reorganization sale of assets (for cash)
2. How many votes? Majority of outstanding shares entitled to vote 

Bidder: 

1. §1001 Does not apply to bidder, so bidder shareholders get no vote (not a fundamental change) 

	Appraisal Rights 
	
	
	

	Target:

1. §13.02(a)(3) grants appraisal rights in asset purchase pursuant to §12.02
a. EXCEPT where (i) shareholders distributed corporations net assets in cash, (A) within 1 year of shareholder approval; (B) in accordance with their respective interests, and (ii) the disposition of assets is not an interested transaction 
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

1. No vote so no appraisal – §12.02 only applies to target
	Target AND Bidder: 

§262 only applies to mergers – no appraisal rights 

	Target AND Bidder: 
1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
	Target AND Bidder: 
No appraisal rights because transaction is not a reorganization


Defining “Substantially all assets” : 
Gimbel v. Signal:
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Gimbel=Target; Signal=Bidder. Consideration 100% of Signal Oil’s stock (Signal subsidiary) to Burmah for $480 million. Signal board approves transaction. Plaintiff= single Signal shareholder suing for preliminary injunction until SH vote (cause of action: vote required under §271)

Court rejects purely quantitative approach because there could be a situation where selling “substantially all assets” (%), but it does not equal fundamental change. (ex: real estate, in business of buying and selling). 

To decide whether “substantially all” : 

1. Quantitatively vital to operation and is out of the ordinary 

2. Qualitatively: substantially affects the existence and purpose of the corporation. 

Here, court says: 

1. Not quantitatively “substantially all” 

2. Does transaction go against existence/purpose of Signal? 

a. Overtime, Board (as manager of business affairs) diversified, making Signal conglomerate 

i. During this period, SH had processes of corporate democracy at his disposal (could have voted in new board) 
Katz v. Bregman: 
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Plant Ind.=Target; Vulcan=Bidder. Plaintiff = SH of Plant, seeking to enjoin sale of Plant Canadian subsidiary (cause of action: vote required under 271(a) “substantially all”; breach of fiduciary duty)

Court focused on and resolved under 271 claim (did not address fiduciary duty)

271 claim--holding: court said selling substantially all (looking at totality of circumstances) 

1. 51% of total assets 

a. One of the most profitable assets 

b. Not in the business of buying and selling 

(under MBCA 12.02(a) safe harbor would we get the same result? NO—keeping 49% of assets) 
Stock Purchase: 
	MBCA
	DCGL
	California

(for STOCK)
	California

(for CASH)

	Board of Directors: 
	
	
	

	Target:

1. No vote – target as a company is not a party to the transaction – bidder is purchasing shares directly from shareholders

Bidder:

1. §8.01 requires board approval based on board’s management control
	Target:

1. No vote – target as a company is not a party to the transaction – bidder is purchasing shares directly from shareholders

Bidder:

1. §141 requires board approval based on board’s management control
	= exchange reorganization under §181(b)

Target 
1. No board approval-Target not party to reorganization 

Bidder : 

1. §1200(b) requires board approval of acquiring co in an exchange reorganization 
	Not a reorganization under §181(b)  

Target: 

1. No board approval – Target itself is not a party to the transaction
Bidder: 

1. §300(a) requires board approval as part of corporate governance

	Shareholder Vote
	
	
	

	Target:

1. No vote—if don’t want to sell . . . don’t sell

Bidder:

1. No vote for cash. If using stock, check if vote is required under §6.21(f):  
a. Bidder is issuing consideration other than cash for its shares AND

b. The shares to be issued to target exceed 20% of Bidder’s outstanding voting power

*NYSE 312 reiterates 20% threshold rule*
	Target: 

1. No vote—if don’t want to sell . . . don’t sell

Bidder: 

1. No vote under Delaware law

2. If Bidder public and issuing shares: check if NYSE 312 applies (Shareholder vote required if bidder is issuing more than 20% outstanding voting power as consideration) 
	Target: 

1. No shareholder vote – target shareholders can just choose not to sell
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger
	Target: 

2. No shareholder vote – target shareholders can just choose not to sell
Bidder: 

1. No vote  

	Appraisal Rights 
	
	
	

	Target:

1. No appraisal rights necessary—if don’t like deal, don’t sell. 
Bidder:

1. No appraisal rights (shares = unchanged; no fundamental change) 
	Target AND Bidder: 

§262 only applies to mergers – no appraisal rights 

	Target 
1. No appraisal because no vote under §1201

Bidder: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
	Target AND Bidder: 

No appraisal rights because transaction is not a reorganization


De Facto Merger Doctrine: 

What is it: sale of assets may be treated as a direct merger. It invokes the equity jurisdiction of the court and asks it to look through the form to the substance of the transaction. 
· Principle behind the doctrine: transactions that have the same substantive effect ought to be entitled to the same legal safeguards. 

2 contexts under which it may arise: 

1. SH seeking protects of the merger statue (SH vote and appraisal rights) (see below)
2. Creditors of Target seeking to invoke the successor liability rules under merger statutes (see discussion of successor liability later on)
Under MBCA: recognized  

Applestein v. United Board & Carton Corp.
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Parties to stock exchange: United and Epstein; after transaction, Interstate = wholly owned subsidiary of United; 2nd step: basically an upstream short form merger (but labeled a “dissolution”, not merger). 

United’s proxy statement on the issue stated that since the transaction was a stock purchase and not a merger, United’s dissenting shareholders were not entitled to an appraisal of their shares and only a majority vote of shareholders was required to approve it. Had this second step been a stock exchange, a shareholder vote would have been required under the NYSE Rules, and under New Jersey corporate law, a supermajority would have been required
Plaintiff = United SH, sue to enjoin transaction (worried about equity dilution) 

· Cause of action: this is a merger in substance (de facto merger), dissenting SH should have appraisal rights 
ISSUE: should court focus on substance or form? 

Holding: Court went through form to look at the substance. Because this looks like a merger, cannot complete transaction until comply with the merger statute

Factors the court looked at to determine this was a de facto merger:

1. Transfer of all shares and assets of Interstate to United


2. United assumes all of Interstate’s liabilities


3. “pooling of interests” of the two corporations


4. Absorption and dissolution of interstate


5. Joinder of officers and directors from both corporations on enlarged board

6. Shareholders of Interstate (Epstein) surrender target shares for newly issued bidder (United) shares
Under DELAWARE: not recognized—rejected by Delaware courts who instead follow the doctrine of independent legal significance  
Hariton v. Arco Electronics 
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Arco=Target, Loral=Bidder. “Reorganization Agreement”: Arco assets for Loral Shares, then Arco immediate dissolution where its shareholders get the Loral Stock that remains. (when dust settles, looks like Diagram 1). 
Because it was structed as a sale of assets, Arco followed §271 and got both board and shareholder approval. An Arco SH sues, saying this is a de facto merger and therefore dissenting shareholders should have appraisal rights 

HOLDING: Delaware Court: looked at FORM instead of SUBSTANCE 

· REJECTS equitable doctrine of de facto merger 

· Instead uses doctrine of independent legal significance 

· Because Arco complied with 271 and the dissolution procedures, the transaction is valid under that statute 

Public policy concerns: 

1. Allows predictability and certainty for Delaware corporations and their counsel when structuring deals 

2. Corporate law = creature of statute 

a. Courts rule once legislature has spoken – follow and apply statute (courts job to enforce  it and give it effect) 

b. If the court goes beyond the form and looks into the substance, court might be accused of legislating (balance of power )

Pasternak v. Glazer: MODERN IMPORTANCE OF CLEAR DEFAULT RULE 
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Deal structure: forward triangular merger (stock for stock); consideration = Zapata stock 

Under §251, need both Zapata subsidiary and Houlihan board approval. Need Zapata board approval because issuing shares. 

What shareholder votes are needed? Houlihan, Zapata sub. What about Zapata SH? NYSE 312 (amount of shares issued triggers this rule). 

The merger agreements called for Zapata SH to approve by simple majority. BUT Article 7 of Zapata certificate of incorporation instituted a supermajority voting standard (80%) 

De facto merger case? No—contract interpretation case 

· Charter document (certificate of incorporation) = contract between company and investors 

· They bargained around the default rules 

· Zapata tried to argue that the articles only talked about merger with a corporation rather than a merger sub, and therefore the supermajority didn’t apply.
· Court said supermajority voting requirement is unambiguous and should be applied the same to a merger sub as a separate target co.
· Therefore 80% vote is required to approve transaction (which was not the case—SH approval was only a majority)
Under CA: recognized 

· legislated de facto merger doctrine into place 
· accepts the fundamental premise of Applestein: like transactions should be treated alike 

Appraisal Rights: 

4 issues: 
1. are appraisal rights available
a. (see analysis in deal structures to determine whether available) 
2. procedural requirements for perfecting appraisal rights 
a. file notice of demand before meeting 

b. vote no at meeting 

c. continue to hold shares through closing 

d. after deal closes file written demand of appraisal 
3. valuation 
a. The burden is on the shareholder trying to exercise appraisal rights to pay for the attorney and they have to establish fair value bring in financial experts to testify and challenge the models used by management in determining the premium was fair.

b. Once a determination is made for fair value in an appraisal proceeding, that is then available to all dissenters who completed the procedural requirement (no need for a class)

4. exclusivity of the appraisal remedy 
To exercise appraisal rights need to be shareholder of record by record date 
· Only the shareholder of record has standing to raise an appraisal claim, not the beneficial owner (issues arise with street name shares which are in the name of the financial institution rather than the beneficial owner)
· Beneficial owner = owner with the economic interest. Gets the ballot, submits instructions to the financial intermediary on how to vote 

· E.g. Dell case where T. Rowe Price brought an appraisal action, but the shareholder of record had mistakenly voted in favor of the transaction, eliminating T. Rowe’s appraisal right.
Key dates for dissenting shareholder action: 

· 2 filings: 

· Written notice of demand before SH meeting 

· Why? Puts company on notice of scope of dissent 

· Dissenting SH also has burden to file appraisal petition with the court

· Surviving co will never file it because would be conceding/ implying that purchase price is not fair price 

Costs of appraisal: 

1. Hiring a lawyer 

2. Hiring a financial advisor (expert) 

a. Appraisal proceeding often called a battle of dueling experts 

MBCA: obligates company to pay merger consideration to dissenting SH at time appraisal right exercised. Delaware: dissenting SH doesn’t get anything until after appraisal proceeding 

· Why does it matter? 
· If get merger consideration up front, can help dissenting SH pay costs of the appraisal proceeding (in Delaware would have to finance it on your own) 

Appraisal Arbitrage (need capital to do this): 

· Buy shares when deal announced 

· File appraisal petition 

· Hope to make money on the spread 

· Downside risk of court ruling against you and saying consideration = fair price is covered by 5% interest above federal discount rate 

· Delaware 262(h)

· Interest on appraisal award accrues from date merger became effective (get interest no matter what—even if court says fair price) 
· Delaware amended 262(h): surviving company has the right to force dissenting SH to accept merger consideration 

· Benefits the company because now the dissenting SH cannot collect 5% compounding interest 

· Now the interest compounds on the difference between merger consideration and court determined fair value 
Weinberger v. UOP: (Entire Fairness Standard): (1) Fair Dealing; AND (2) Fair Price 
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2 step transaction: 

1. Signal acquires 50.5% of UOP

a. Control of UOP

b. Bifurcated purchase 

i. 1.5 million shares from UOP contingent on successful cash tender of 4.3 million publicly held shares 

c. Signal controlling SH elects board 

2. Cash out merger (squeeze out) 

a. Reverse triangular 

i. Signal creates New Co for purpose of eliminating minority 

ii. New co mergers into UOP

iii. UOP minority (49.5%) cashed out 

iv. New co stock converted into UOP stock 

v. UOP becomes wholly owned subsidiary 

UOP minority SH sue (class action); allegation: price not fair 

Court: will not apply BJR because conflict of interest (interlocking boards)

· Signal gain to the exclusion of UOP minority 

· Once minority cashed out, all synergetic gain goes to Signal 

As controlling SH, Signal owes fiduciary duties to minority UOP SHs

· Focus on UOP directors 

· Charles Arledge and Andrew Chitiea, two Signal officers who were also UOP directors, conducted a “feasibility study” for Signal and determined that the other 49.5 percent of UOP would be a good investment for Signal for any price up to $24 per share. The study found that the return on investment at a purchase price of $21 per share would be 15.7 percent, whereas the return at $24 per share would be 15.5 percent. Despite this small difference in return, the difference in purchase price per share would mean a $17 million difference to the UOP minority shareholders. This information was never passed along to Arledge and Chitiea’s fellow UOP directors or the UOP minority shareholders. The UOP board agreed on a $21 per share purchase price. The UOP minority shareholders subsequently voted in favor of the merger
· Interlocking directors with dual directorships 

· Owe fiduciary duties to both corporations 

· If fail to fulfill fiduciary duties, Signal subject to liability (Signal is the one getting the benefit) 

Court adopts the entire fairness test: 

1. Fair Dealing
a. The court said Signal failed the fair dealing prong because the interested board members did not disclose the feasibility report. Not fair because at Signal request, interlocking board members prepared a report (made using UOP’s confidential information) that was only shared with Signal. 

b. But if shared report—causes issues with fiduciary duties owed to Signal 

c. Independent negotiation committee recommend as an alternative by court (FN 7) 

d. If they didn’t want to disclose the feasibility report, the interested board members should have sat out of the price negotiations with signal

e. Should have done an arms-length negotiation like in ATT/DirecTV with a separate independent negotiating committee

2. Fair Price – because of the findings in the feasibility report (small difference in % return for Signal vs monetary difference to minority SH), the court said Signal failed on this prong as well
Because Signal failed to demonstrate fair dealing and fair price = breach of fiduciary duties 

· Can avoid by using independent committee (see below) 

· Ideally, committee acts independent from board members that are also on Signal board 

· Goal = get fair price from minority who is getting squeezed out 
Avoiding the Entire Fairness Rule

· The court outlines the alternative option in Footnote 7
· Corporations should set up an independent negotiating committee made up entirely of independent outside directors
· Once appointed, the committee is supposed to independently negotiate the terms of the deal
· With this arms-length bargaining, each side still has a fiduciary duty to their shareholders. 
· To avoid the look of impropriety, corporations also now commonly procure fairness opinions 

· Cleansing Statutes: DGCL §144 & CA §310
· When a transaction has an inherent conflict of interest, it will be set aside unless the entire fairness standard is met.
· However, if the transaction is approved by a vote by the majority of the minority, the burden shifts to the challenger to prove the unfairness rather than the corporation.
· In Weinberger, this didn’t help because the vote was not informed.
3 things accomplished by Weinberger: 

1. Expanded appraisal remedy (not only Delaware block method, can now use generally accepted valuation methods. Fair value based on all relevant factors—only excludes speculative factors)

2. Established entire fairness rule 

3. Took squeeze outs out of BJR
Cavalier Oil Corp. v. Harnett: 
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Upstream Short form merger: Cavalier = parent; EPIC = subsidiary. Harnett being squeezed out. 
EPIC absorbed into Cavalier. Cavalier offered $93,950; Harnett can’t stop transaction but asserted appraisal rights under 262. After appraisal proceeding, court found that it was worth $347,000. 

Cavalier appeals: argues that court did not take minority discount into account (minority discount because getting more than he would have on open market (shares representing less than 10% really have very little value in the market because you don’t have any real voting rights)) 

ISSUE: what is the court supposed to determine fair value of? 

· Holding: court determines the fair value of the CORPORATION as a going concern 

· Value EPIC and then give Harnett pro rata share 

· Court rejects minority discount because worried about controlling SH being able to treat minority this way… 

· Public policy: minority expectation – owed fiduciary duty by controlling SH 

· If controlling SH could do this, minority interest will not invest 
Dell, Inc. v. Magnetar (this case is the state of the law in Delaware; controversial):
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Michael Dell= CEO of Dell; not a controlling SH (owns 15.4%). 
Dell has made 11 acquisition in 2 years (growth by acquisition). 

Aug. 2012: Michael Dell proposes to take Dell private 

· Board creates special committee of independent directors 

· Hire own independent legal and financial advisors 

· Board delegated authority to special committee to 

· Negotiate and make a recommendation to the board 

· Board wont recommend a deal to the SH without the committee’s approval 

· Michael Dell signs a NDA that requires him to work with any party if requested by committee

· Gives other buyers an opportunity to compete on fair terms 

KKR and Silverlake make bids (KKR withdraws, leaving Silverlake) 

· Silverlake makes best and final offer: $13.65/share 

· Board approves merger agreement 

· Deal protection devices : 

· Termination fee 

· Go shop period 

Go shop period:

· 2 potential financial buyers 

· 
Blackstone withdrew for same reasons as KKR 

After Go-shop: 

· Deal price raised by 10¢ (13.75)

· Had to put vote on pause until price increase because were worried that were not going to get SH approval 

SH approve (57%)

Appraisal proceeding

· Battle of experts re fair price: 

· Dissenting SH expert: says $28/share 

· Company expert: $12.68/share (but not more than merger consideration) 

· Trial court refused to give any probative value to deal price 

· 3 reasons, but Supreme Court rejects all 3 

· 1) valuation gap—can’t rely on market price 

· Investor myopia 

· Concern about whether appropriately pricing Dell’s long term 

· Trial court and supreme court fundamentally disagree about market efficiency 

· Efficient market hypothesis; facts tended to show efficient market 

· 2) lack of strategic buyers 

· Trial court said valuation driven by financial buyer IRR and doesn’t focus on intrinsic value 

· Supreme Court: no strategic buyers were interested (they tried to find one) 

· False premise to trial court’s reasoning, every Bidder (strategic or financial) is looking for a IRR 

· 3) worried about MBO deal structure 

· MBO = management led leveraged buyout 

· 2 things to be worried about in MBO: 

· 1. Winners curse (bidders discouraged against bidding against company management because they know best) 

· Supreme Court said on these facts this concern is not warranted. 

· Dell gave access to date to everyone who wanted it 

· Due diligence process diminished/ mitigated winners curse problem because information asymmetry dealt with in sale process 

· 2. Management’s value
· Financial buyers did not view Michael Dell as essential to the business 

· Trial court also rejects price given by plaintiff expert; court does own DCF analysis and sets price at $17.62/share 

Robust sale process; but does not automatically create a presumption that deal price = fair price. However, on these facts, court holds deal price is relevant (but every deal is different)  
Successor Liability: 
Looking at the impact of the transaction on Target’s creditors 

· Protecting the creditors interest 

· MBCA §11.07 (a)(3), (a)(4); DGCL 269? 

Type of Transaction: 
1. Direct Merger – interests are transferred by operation of law -doesn’t count as assignment
2. Stock Purchase – no transfer of assets because Target stays intact and remains the party to the lease as a wholly owned subsidiary of Bidder
3. Reverse Triangular – no official transfer because Target remains in place and its assets and liabilities are intact 
i. This is attractive for Bidder because it also shields it from any liabilities to Target creditors but they also keep control of assets and interests

4. Forward Triangular – New Co. is the new liable entity and there is a transfer by operation of law – don’t have to worry about assignment, and Bidder is still shielded from creditors
5. Sale of Assets – no transfer by operation of law so there has to be a formal assignment 
i. Benefit is that Bidder can pick and choose the assets and liabilities it wants to take on, but anti-assignment provisions will be an obstacle

ii. In a 2-step transaction, the second step involves the winding up of the target and the creditors get paid by the surviving entity)

iii. Becomes more complicated for tort creditors rather than contract creditors who won’t necessarily be creditors at the time of the agreement and will not be paid from those assets. 
Strong public policy favoring free transferability of interest

· Restraints of alienation = valid and enforceable today 

· Restrictions must be reasonable 

· Commercial leases 

· Shares 

2 issues: 

1. whether there is a non-assignment clause 

a. Branmar and PPG
b. These two cases illustrate default rule 
i. For stock purchase: shares change hands but corporation remain intact (w/ its assets and liabilities). Will have to negotiate around default rules if only want to deal with certain individuals
2. Whether the form of the transaction qualifies as transfer of interest that triggers non-assignment 

a. PPG and Meso
Branmar Theater Co v. Branmar:  
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Commercial lease: Branmar = landlord; Theater Co = tenant (Rappaports negotiated lease with landlords agent. Why form the theater corporation? To protect personal assets from liability).  

Schwartz wants to take over lease (has other theaters in the state). 

· If he buys the lease, it triggers the non-assignment clause 

· Would need written consent of the landlord 

· Landlord cannot act unreasonably 

· Landlord refuses to consent to Schwartz as tenant (has another tenant in mind) 

Rappaports and Schwartz do a stock purchase: 

· Rapports sell Theater Co stock to Schwartz

· After deal, Schwartz owns 100% of Theater Co. and will be in charge of running the theater under the lease 

Landlord sues—says transaction violates non-assignment clause 

HOLDING: sale of stock does NOT trigger non-assignment clause because the tenant (Theater Co) remains the same 

If landlord wants to make sure Rappaports run the theater, should have included a change of control clause in the lease 
PPG v. Guardian (does a transfer by merger trigger non-assignment?): 
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Direct Merger: Guardian acquires Permaglass. A license agreement had been made between PPG and Permaglass for exclusive licenses for certain patents and non-exclusive non-transferrable for others.
PPG sues Guardian alleging patent infringement (Guardian could not get the patent rights from Permaglass because rights are non-transferable (non-assignment clause))

Difference between trial court and appellate court: default rule used

· Trial court: Ohio State law treated merger as transfer by operation of law (free transferability of interest) 

· 6th Circuit: federal patent law says patent licenses are not assignable unless expressly made so (bargain around default) 

Court interprets language of 1964 agreement in light of federal patent default rule: Guardian cannot access patents because of language of agreement 

· Patents are not transferable (default)

· Not expressly provided for in agreement (did not contract around default) 
What would happen if they used a reverse triangular to leave PPG surviving? 

· It would have triggered the change of control provision in the contract (if a majority of voting stock changes ownership, the licenses terminate)

Risk allocated to Guardian (in merger agreement) that might not be able to use the IP 

· Guardian lawyer will get purchase price adjustment to reflect risk (lower price) 
Meso Scale v. Roche (does a transfer by merger trigger non-assignment?):  
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“Global Consent Agreement” : agreement between Meso and BioVeris (and others) where IP rights cannot be assigned by operation of law without consent 

Reverse Triangular Merger: Roche gets BioVeris as wholly owned subsidiary (wanted BioVeris’s IP rights)
Meso sues Roche (w/ other plaintiffs who are parties to the global consent agreement) 

· Says merger = assignment which was not valid because no consent 

· Roche argues not an assignment because BioVeris remained intact as surviving co in merger 

Court: not an assignment—rejects Meso’s claim 

· Decision relies heavily on doctrine of independent legal significance 

· Meso wants court to look through the form to substance of transaction. Court is not willing to do so. 

· They followed statutory requirements that did not trigger assignment clause 

· If they wanted non-assignment to be triggered by this type of transaction should have included a change of control provision

· Meso also tries to rely on a CA district court decision (SQL) re quasi-community corporation
· SQL = fed court applying CA law (not binding on CA courts)  

· Court declines to follow because that case would conflict with Delaware law for stock purchase transactions 

· Not bound by CA law, Delaware law applies 

· Internal affairs doctrine 
Asset Purchases and Successor Liability: 

Known claimants (tort and contract) have remedy. 
American Paper Company (APR) v. IHC (contract creditors): 
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IHC had an agreement with APR (a waste paper company). The contract required IHC to sell all of its waste paper to APR who would then provide IHC with manufacturing equipment on generous terms. IHC is a subsidiary of Cinram which sold all of its assets to MPS in an asset purchase agreement. The agreement called for the transfer of all assets and most liabilities. However, the agreement excluded the waste paper sales agreement between APR and IHC. 
After the asset purchase, APR sued MPS. Problem: IHC (Ivy) still exists and retained the contract (MPS not a party to the contract). 

APR could enforce the contract if establish de facto merger (4 elements): 

1. Continuation of enterprise so that there is continuity of management, personnel, physical location, assets

2. Continuity of shareholders

3. Seller corp. ceases ordinary business operations

4. Purchasing corporation assumes those obligations
Court: all 4 elements lead to the conclusion that not a de facto merger. (but it is unclear how many a plaintiff needs to meet to succeed) 

Mere continuation exception? In essence the dame thing as de facto merger 

Facts emphasized by the court in its discussion:

· Ivy in place: did not dissolve 

· Shareholders still in place (no continuity of SH because stock issued by MPS = 3.2% and Class C with no voting rights 

· Plaintiff should have tried to recover from Ivy 
· BUT because Contract was not well drafted (open ended with no minimum obligations), Plaintiff had no remedy against Ivy because contract did not call for minimum output/ timing. 
Ruiz v. Blentech (tort creditors; long-tail claimants): 
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Ruiz = Ill. Resident, works for Ill. Corporation 

· His employer bought equipment from CA Corp in 1983. Ruiz injured by that equipment in 1992. 
CA Corp sold all of its assets to Blentech and dissolved in 1986

· Ruiz : no notice of orderly winding up because dissolution happened before his injury 

· Ruiz = long tail claimant (Has a claim but was not known during dissolution)

· States have statues of limitations for “claw-back” claims (typically 2-3 years)
· Applies to Target SHs who walked away with $ 

· Public policy: can’t walk away with profit without paying for liabilities created 

· Ruiz claim = 6 years later and outside of statute of limitation 

Ruiz tries to hold Blentech liable. Blentech: no liability unless expressly assumed (here did not assume liability)

· De facto merger/ mere continuance exception? No – no factual basis to support 

· Cash deal, no continuity of SH, no continuity of management/ officers 

· Only way to hold Blentech liable = products liability exception (CA) 

Choice of law question is outcome determinative. 

· Ruiz has to successfully demonstrate claim governed by CA law (because has no remedy under Ill. Law)

· Location of injury = Ill. 

· Ill. Applies to tort law issues 

· CA law governs corporate law (CA corp.)

· Ruiz would have to establish that product line exception = corporate law for it to apply 

· Court determined that the product line exception = tort law and therefore not applicable 
Federal Securities Law
1933 Act: 

1) Securities Act of 1933 – Issuance of Shares

a. Any time a corporation, regardless whether it is a large publicly traded or small privately held company, proposes to use an instrumentality of interstate commerce in order to issue its stock (or any other security such as convertible debentures) the corporation (as the issuer of the securities) must register the offering or find an exemption for the transaction (same requirements don’t apply for all cash deals)
i. Registration Exemptions

1. §4(a)(1) – transactions not involving issuer, underwriter, or dealer (covers most day to day trading in public markets 
a. Exemption applies to the transaction, not the issuer
2. §4(a)(2) – private placement – applies to issuer
a. Must show that there was no public offering and purchasers can “fend for themselves” (Raulston Purina) 
i. Accredited investors

1. More than 1 million in net worth and 10% of net worth in the company
2. Corporations count as purchasers
3. Have to also ensure that these purchasers have access to the information that would be revealed in the registration statement under the ’33 Act.
ii. Rule 506 safe harbor – helps protect the less sophisticated purchasers because if one investor is not accredited, you cannot use the exemption.
b. Advertising prohibition: Reg D limits the ability of companies to get investors
i. this wasn’t an issue in the Google/Nest Labs deal because Google approached Nest Labs so Nest Labs didn’t need to advertise
ii. often, companies will establish a relationship with an investment banker or VC so that they can tap into their resources to find investors. 
1934 Act: 

1) Federal Proxy Rules

a. §14 of the 1934 Act – prohibits solicitation of proxies from shareholders of reporting companies unless made in compliance with the proxy rules
i. Only publicly traded companies are subject to the ’34 act

b. S-4: Integrated document – can serve as proxy and satisfy the ’34 Act
c. Proxy Statements:

i. Notice of shareholder vote (say on pay and change of control compensation – Dodd Frank requirements)
ii. Plain English Q&A section
iii. Summary section
iv. Risk factors
v. Fairness opinions
1. Explain all of the fees and financial agreements between the firm writing the opinion and the corporation
2. Explains what they looked at
3. Explains what they are not doing
4. The last sentence is the final opinion but they don’t explain their decision or give any of the analysis
5. Instead you have to look in the proxy statement itself for the opinions of the financial advisors based on their presentation to the board.
a. The fee for the fairness opinion does not have to be disclosed in the actual opinion but will be disclosed in the proxy statement 
i. Usually a portion of the fee is contingent upon the closing of the merger which creates a potential conflict of interest for the financial advisor
6. Broker/dealers are subject to FINRA rules


7. The rise in popularity of fairness opinions is a direct result of Smith v. Van Gorkom – want to be able to say they made an informed decision in order to use the business judgment rule
Rule 10b-5 – Material Misstatements and Disclosure Requirements

1) In determining what is material – what a reasonable shareholder would consider important in deciding how to vote, 
a. Balancing test between: (1) probability event will occur and (2) magnitude of event
2) 10b-5 does not create a duty to disclose, but once you say something, you cannot lie – and once you disclose you have a duty to update 
3) Only sources of duty to disclose:
a. 8k – current report for significant events – entering a definitive agreement is a material contract and therefore must disclose. Mandatory disclosure if occurs between quarterly disclosure requirements 
i. Sarbanes-Oxley Act requires real time disclosure
ii. Most events have to be disclosed within 4 business days
iii. 10b-5 duty for truthfulness and updates applies once the disclosure takes place
b. 10Q – quarterly reports
c. 10K – annual reports
d. NYSE 202.05 – timely disclosure of any news that might reasonably and materially affect the market
i. Merger discussions create disclosure obligation under NYSE
Basic v. Levinson: 

Starting in 1976, Combustion had discussions with directors of Basic Inc (Basic) (defendants) about a possible merger between the corporations. Over the next two years, Basic made three public statements denying that it was engaged in any merger negotiations. Allegedly in reliance on those statements, the plaintiffs sold their stock in Basic at artificially low prices. The plaintiffs then brought a class action suit against Basic and its directors, alleging that the false public statements violated SEC Rule 10b-5.
10b-5 cause of action depends on whether denials constitute material facts 

· Historical vs forward looking information 

· Forward looking = speculative; harder to determine how to accurately frame disclosure 

· Merger negotiations inherently speculative 
The court applied the 2nd circuit’s balancing test more or less from TSC Industries –
1) Reasonable shareholder test (what a reasonable shareholder would consider important in deciding how to vote), and have to balance the magnitude of the event and the likelihood it will go through. (the order of magnitude test and the probability of completion are both very fact-specific determinations.)

a. Balancing indicated probability that event will occur against magnitude 

i. Magnitude of acquisition not hard to find for Target because it’s a fundamental change—Target disappears in merger 

ii. Probability drives analysis for Target: looking for indicia of interest; very fact specific 

b. Sometimes Target and Bidder find it in their best interest to keep negotiations confidential

i. 10b-5 does not create a duty: just do not comment/ remain silent 

1. 10b-5 only triggered when statement made 
Rejected 6th Circuit test: Any misstatement becomes material by virtue of being a misstatement

Rejected 3rd Circuit test: “Agreement-in-principle” test – negotiations are not material until the parties reach an agreement as to price and structure. (SCOTUS says that the tentative nature of negotiations is clear and shareholders are not idiots, confidentiality is not a huge concern because there is no duty to disclose, just a duty not to lie, and creating a bright line rule conflicts with policy of helping to make sure investors make an informed decision)

Tender Offers and the Williams Act
13D Disclosure: 

What has to be disclosed in 13D filing (key categories)? 

· Identity (name of buyers)

· Amount of shares

· Price paid

· Where $ came from 

· Purpose – why are you making purchase 

· Seeking control? 

Competing interests to be balanced in 13D: 

1. Protecting investors (marketplace)

2. But do not want to tip balance in favor of either management or the person seeking control (would be bidder)

a. Level playing field 

b. Interests of would be bidder also important (do not want to discourage) 
Distinguish 13D filers from 13G filers: 

· 13G = passive investors (not seeking control) who own less than 20%
· have 40 days to file 13g after acquiring 5% ownership and don’t have to state your purpose

· But if anything changes in your intent, have 10 days to file a 13d

Risk Arbitrage Firms: 

· Try to identify potential acquisition target before deal announced (buy low) and then sell at a higher price 

· Acquisition transaction = premium over market price 

· Spread is greater (make more money) 

· Private equity, hedge funds, risk arb. Firms -> all use this model/strategy 
Once you cross the 5% threshold and trigger 13D,: 

· Have 10 business days from when you cross 5% threshold to file 

· Can continue to buy within the 10 days before having to disclose yourself  
· Can get substantially more than 5% before filing the disclosure 
There is a duty to update and file amendments to the 13d promptly whenever there is a material change
· Promptly is not clearly defined 

· Must disclose plans or proposals to acquire additional securities or merge, but there is no clear formula for establishing that intent.

GAF Corp. v. Milstein (Group Theory): 
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May 1967 ~ Ruberoid merges into GAF

By May 1970 ~ Milstein family purchases 126,000 shares of GAF common stock

September 24,1970 — Milsteins file Schedule 13D — indicating that they “at some
future time [might] determine to attempt to acquire control
of GAF”

October 1970 ~ Milsteins purchase 83,000 shares of GAF common stock

November 10,1970 - Milsteins file amended Schedule 13D — disclosing additional

purchases of GAF stock

January 27,1971 ~ Milsteins file third Schedule 13D - disclosing their intent to
wage proxy contest at 1971 annual shareholders meeting




Milstein SH in Ruberoid. Ruberoid merged into GAF—merger consideration Milstein stock converted into convertible GAF preferred stock (carried voting rights). After closing, Milstein and GAF did not have a great relationship. Milstein trying to take over management, bringing lawsuits, trying to drive down price of stock. Company in “Mortal Combat” with substantial SH. (Case reflects on use of litigation in takeover). GAF brings suit against Milsteins, claim: did not file Schedule 13D. 

13D requires a filing if acquire more than 5% (original threshold was 10%) with statement of purpose (why acquiring the shares). 

· Any person who directly or indirectly comes into beneficial ownership of any class of equity securities of a reporting company 

· Why concerned about coming into control of voting? 

· Congresses goal behind 13D disclosure: alerting the marketplace of large accumulation and securities and why they are being accumulated 

· Who does this protect? 

· All participants in the capital markets: Existing shareholders and potential buyers 
GAF said triggered by Milstein forming group that amounted to more than 5% (no individual member owned more than 5%, but as a group have beneficial ownership of more than 5%). 

· Merger consummated before Williams Act, but group formed after Williams Act 

· Worried about beneficial owners (not record owner)

· Don’t have to have legal title, just have to come into beneficial control of more than 5% of equity 

Once Milsteins pool beneficial ownership of securities, do they have to anything else to trigger 13D? 

· No—forming the group alone triggers disclosure obligation

· Don’t have to transfer title, buy more shares, etc. 

· Multiple beneficial owners of each security 

SEC Rule 13D(3) reflects the GAF group theory of ownership
Public policy argument made by Milsteins: what does it take to make group? Any family with large holdings = group? 
· Court says without more no 

· Inherently a question of fact 

Rondeau v. Mosinee Paper Corporation (remedy under 13D): 
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By July 30,1971

July 30, 1971

August 25, 1971

August 27,1971

September 1971

— Rondeau had acquired 40,413 shares of Mosinee common stock

— Rondeau had acquired more than 60,000 shares of Mosinee
common stock

- Mosinee’s chairman sent letter to Rondeau

~ Rondeau files Schedule 13D — providing required disclosure as
to “Purpose of Transaction”

- Mosinee sent a letter to its shareholders informing them of
Rondeau’s “tardy filing of his Schedule 13D"

— Mosinee sues Rondeau in federal district court for §13(d)
violations




Target = Mosinee; Rondeau  = bought shares of Mosinee. Why did he buy the shares? Thought it was a good investment (thought stock was undervalued); might take control later on. 
Reaction to this activity in Mosinee stock? Stock price rose 

· Why? 

· Reacting to increase movement; trading in an information vacuum 

Mosinee (management) sues Rondeau for failing to file 13D. Injunctive relief sought; scope of injunction: want Rondeau to stop buying and divest of the stock already acquired 

· Who enforces mandatory disclosure obligation? 

· SEC can (but has limited resources) 

· Target (private cause of action) 

· Never definitively resolved by Supreme Court 

· Who has standing for private action? 

· Shareholders of Target (13D disclosure is meant to protect them) 

· But: no individual shareholder likely to have enough interest to sue. Implicit in this case is that management can sue for them. 

· Court is very careful when implicitly conferring standing to management re remedy (narrow remedy) so goal of 13D is satisfied 

· Management of Target dues to enforce compliance with mandatory disclosure for : (1) failure to file; (2) failure to file on time; and (3) unsatisfactory disclosure 

Appropriate remedy: 

· SCOTUS: does not grant what management wants (desired relief would not create the level playing field sought by 13D)

· Remedy = filing the 13D (which was already done) 

13D is not a weapon for management to discourage would be Bidders 

· It’s there to inform shareholders of what is happening (who is buying and why) to help them decide whether they want to keep or sell their shares 

Damages: Who has suffered financial harm? 
· Shareholders who sold before disclosure 

· “had I known” that Rondeau was buying and this purpose…that would have been a material fact that would play into selling decision 

· 13D not intended to provide remedy for that 

· Remedy: 10B-5

· Problem: would need to prove Rondeau’s intent to commit fraud/deceit/manipulate  

· Probably not able to meet this standard (Rondeau didn’t know—made innocent mistake, at most was negligent) 
Chromalloy American Corp. v. Sun Chemical Corp (difficulties in drafting statement of purpose):
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January 1978

By February 5, 1979

February 5, 1979

April - July 1979

By late July 1979

~ Sun Chemical begins purchasing Chromalloy stock on the
NYSE

~ Sun had acquired 5.2% of Chromalloy outstanding common
stock

— Sun filed its first Schedule 13D — stating that its acquisition of
Chromalloy stock was for “investment purposes” — but that
it might “at any time determine to seek control of
Chromalloy.”

— Sun files four amendments to its Schedule 13D — continuing to
disclaim any intent to control Chromalloy — and further
disclosing its failure to reach “standstill agreement” with
Chromalloy

- Sun had purchased almost 10% of Chromalloy’s outstanding
stock




Sun Chemical purchasing Chromalloy stock. Cross 5% threshold; file 13D. 
Statement of Purpose in initial 13D: “investigating possibility of gaining control” 

· Get nearly 10%

Chromalloy management sues Sun: alleges violation of 13D (did not correctly state purpose) 
· Implicitly have standing 
· Relief sought: cooling off period; mailing of restated 13D properly framing purpose; publication of restated 13D in press 

Was there inadequate disclosure? 

· Have to disclose whether purpose = control 

· Court defines control 

· Does not mean purpose of getting 51% of stock (not pure numbers approach)

· Goes to intent to influence management and policies/direction of company 

· Even though Sun has not expressed intent to get voting control, showed interest in influencing policy 

Chromalloy wants Sun to disclose detailed future plans in 13D filing

· Degree of specificity of future plans = tricky as public policy matter 

· Why? 

· Who would benefit from precise disclosure? Chromalloy management to the detriment of Sun 

· Balancing act 

· Competing interests of  Sun v. informing shareholders 

· Don’t want to chill Sun’s incentive to buy and improve company 

· Have to disclose control purpose but degree of specificity = balancing test 

· Management can’t use 13D suit as tool to learn more detail about Bidders plan / chill Bidder incentive 
14D and Tender Offers: 

Before Williams Act -> Takeover options: 

1. Proxy contest 

a. Full and adequate disclosure (’34 Act) 

2. Stock tender offer 

a. If offering Bidder stock, ’33 Act registration obligation triggered 

3. Cash tender offer 

a. Saturday night special 
i. common takeover techniques where the bidder would publicly offer a first come first serve tender offer which would cause shareholders to stampede to tender their offer fearing the corporate raider would break of the company and the price of their shares would drop

b. No disclosure obligation triggered 
Williams Act (14(d)) meant to address Saturday night specials 

14d requirements: 

· File Tender Offer with the SEC, exchange (i.e. NYSE), and the company on the day the offer is made
· Includes source of funds, how much they will pay, and whether it is a partial bid, etc.

· Minimum offering period set to 20 days (want to give people the time to make an informed decision)

· Proration pool
· Target board has 10 days to tell shareholders if they think it is a good deal or not (Rule 14d-9)

· Shareholder who tendered has the right to withdraw during offering period (to tender with higher bidder)

Best price rule (14d-10)

· Obligates issuer/third party bidder to give all who tender highest price offered

No pre-filing obligation for tender offer; commencing tender offer triggers obligation to file Schedule TO 

2 types of tender offers: 

1. Partial bid 

a. Certain % cap (enough to get control)

2. Any or all bid 

a. Will take any shares up to 100%

Is Bidder offering a fair price? 

· Information asymmetry 

· Target management had better knowledge of what = fair price 

· 14(e)(2): Target management mandatory disclosure filing obligation 

· 10 business days after offer have to comment on whether they recommend or not/ if price is adequate 

An issuer can buy back shares in a self-tender (13(e)(4)) or by an open market purchase (13(e)(1))

Congress did NOT define what constitutes a tender offer 
SEC v. Carter Hawley Hale Stores (what is a tender offer): 
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[image: image30.png]Prior to April 4, 1984

April 4,1984

April 14- April 16,1984

April 16,1984

-- CHH common stock trading at $23.78 per share

-- Limited commenced a cash tender offer for 55% of CHH’s
outstanding common stock — at $30 per share

-- Limited disclosed its intent to engage in second step take-out
merger — using Limited shares as merger consideration —
ie.,atwo tier bid

-- CHH’s management discusses its response to Limited’s tender
offer — pursuant to Rule 14e-2 and schedule 14D-9

-- 40% of CHH’s stock changed hands (i.e., were traded) — leaving
CHH shares concentrated in hands of risk arbitrageurs

-- Trading price of CHH stock rises to approximately $29.25 per
share

-- CHH responds to Limited’s offer by filing its Schedule 14D-9

-- CHH opposed the tender offer on grounds that Limited’s offer
was “inadequate and not in the company’s best interests™




                                                                 [image: image31.png]April 16,1984

By April 22, 1984

April 24,1984

-- CHH announced an agreement with General Cinema (White
Knight)

-- CHH announced its plan to repurchase up to 15 million shares of
its own common stock — for an amount not to exceed $500
‘million — and files transaction statement as required by
Rule 13e-1
o Query: Where did CHH get $500 million?

-- CHH began repurchasing its shares

-- CHH had purchased 15 million of its shares

-- CHH announced its intent to increase the number of shares
authorized for repurchase to 18.5 million of its shares

-- CHH terminated its repurchase program

-- CHH had repurchased 17.5 million of its shares — over 50% of
its outstanding common stock —i.e., CHH implements a
“defensive recapitalization”




Target = Carter Hawley Hale (CHH); Bidder = Limited. Before Limited Tender Offer, CHH trading price was $23.78/shares. Limited -> partial bid tender offer (55%) with a plan to squeeze out remaining 45%, giving them Limited Stock (going private transaction regulated by 13e-3). After the tender offer announced, CHH stock rose to $29.25/share. 

CHH management response to Limited Tender Offer: 

· Press release opposing 

· New deal with a “white knight” (General Cinema)

· Alternative value enhancing transaction 

· Announce plan to buy up 15 million shares of own stock (open market purchase plan)

· Won’t spend more than 500 million  
· Defensive recapitalization 

· Terminated after CHH acquires 50% of its own stock 

Limited withdrew tender offer. Once Limited walked away, CHH stock fell to $20.62/share

SEC sues, allege that CHH management commenced a tender offer without filing 

ISSUE: is the CHH board activity a tender offer? 

· Wellman factors (not all 8 need to be present, they are a guide) 

· Active and widespread solicitation of public shareholders

· Solicitation made for a substantial percentage of the issuer’s stock

· Offer to purchase made at a premium over the prevailing market price

· The SEC tried to argue that there was a premium because the stock price rose after the announcement of the offer but the court said the price didn’t go up because of CHH’s actions, but rather other market forces.

· Terms of the offer are firm rather than negotiable 

· CHH made several different purchases at different prices, contingent on market conditions

· Offer contingent on the tender of a fixed number of shares to be purchased and possibly specifying a maximum number of shares

· Here they specified the amount of money they would spend, not the amount of shares they would buy

· Offer only open for a limited time

· Offeree subject to pressure to sell stock

· Public announcements of a purchasing program that accompanies or precedes a rapid accumulation of shares
Court’s holding: no tender offer 
Hanson Trust v. SCM: 
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August 26, 1985

August 30, 1985

September 3, 1985

September 10, 1985

-- Hanson announces its intent to make cash tender offer for any and
all outstanding shares of SCM stock at $60 per share

- Hanson files its tender offer documents [now Schedule TO] with
SEC

-- SCM recommends that its shareholders not accept Hanson’s offer

- SCM announces preliminary (LBO) agreement with Merrill (White
Knight)

-- Merrill is to acquire all SCM shares at $70 per share in an LBO
deal

- Hansen responds by increasing its tender offer to $72 per share
- SCM and Merrill enter into a revised LBO agreement

-- This LBO agreement provides for a two-step acquisition of SCM
stock at $74 per share — i.., a two-step transaction

— First step: Cash acquisition of 82% of SCM’s outstanding stock

- Second step: Take out merger eliminating any remaining SCM
shares — in exchange for debentures



          

                                                                [image: image34.png]-- As part of LBO agreement — Merrill was granted (“lock up”) option
by SCM - allowing Merrill to buy SCM’s pigments division
for $350 million and SCM’s consumer foods division for $80
‘million — the option was triggered if any investor (other than
Merrill) acquired more than one-third of SCM’s shares

12:38 pm on September 11, 1985 -~ Hanson announces that it is terminating its tender offer for
SCM shares

‘The afternoon of September 11, 1985 — Hanson made five privately negotiated cash purchases of
SCM stock and one open market purchase of SCM stock

-- These purchases left Hanson holding 25% of SCM’s outstanding
stock

September 12-13,1985 - Evidentiary hearing on SCM’s motion for preliminary injunction ~
which was granted

-- Hanson appeals this decision




3rd party takeover bid. Target = SCM; Bidder = Hanson. Hanson commences any or all cash tender offer for $60/share. 

SCM management response: 

· Recommend SH do not take Hanson’s offer (inadequate price) 

· Counterproposal: leveraged buyout with “white knight” Merrill 

· All share for $70/share

Hanson raises Tender Offer to $72/share. 

Merrill increases to $74/share, revised LBO to 2 step transaction. but demands “crown jewel lock up option. 

· Terms: if any other party acquires 1/3 of shares, Merrill gets most profitable section of SCM for low price 

· Defensive measure to make unwanted offer go away 

· Why 1/3? Merger approval required by supermajority 

· Worried owner of 1/3 could block back-end merger 
The defensive measure had the intended effect: Hanson withdrew tender offer 
· Turned instead to open market and privately negotiated purchases 

· Wanted 25% of SCM stock (wanted to block $74 Merrill offer)

· But can’t exceed 33% because of the crown jewel provision 

· Hanson trying to force meeting between SCM, Hanson, and Merrill 

· Strategy of forcing them to come to the bargaining table 

SCM sues for injunctive relief, alleging Williams Act violation 

· Wanted to stop Hanson from purchasing stock 

· Argue that it still = a tender offer 

Holding: not a tender offer. Court doesn’t use the Wellman factors, but instead looks at the totality of the circumstances: 

· TEST: viewing this transaction in the light of the totality of the circumstances, there appears to be a likelihood that unless the pre-acquisition files strictures that are followed there will be a substantial risk that the solicited shareholders will lack information needed to make a carefully considered appraisal of the proposal put before them
· The public policy concerns underlying Williams Act for the most part do not exist with private transactions 
Gilbert v. El Paso: 
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[image: image36.png]December 20, 1982

December 21, 1982

Early January 1983

-- Bressler notifies Petty of Burlington’s interest in acquiring El Paso

— Burlington commences tender offer for 49.1% of El Paso’s
outstanding common stock

-- Burlington reserved right to terminate its tender offer under certain
circumstances (see fn. 8)

-- Burlington’s tender offer materials revealed no future plans to
purchase the remaining 49% of El Paso’s outstanding shares

-- El Paso’s Board of Directors unanimously rejected Burlington’s bid

-- The Board adopted several takeover defenses — “measures designed
to impede Burlington’s bid”

-- These measures included
* “Golden parachute” agreements
* Amendments to El Paso’s bylaws

= Adoption of an early form of “poison pill” — “Share
Purchase Rights Plan” (see fn. 9).




                                                                    [image: image37.png]January 8-9, 1983 -- Legal and financial advisors for Burlington and El Paso negotiate to
reach “possible accord between the companies”

January 10, 1983 -- Burlington terminated its tender offer for El Paso shares

January 11, 1983 -- Burlington commences tender offer for 21,000,000 El Paso shares
at $24 per share pursuant to the parties agreement for a two-
part transaction, which provided that:

= Burlington was granted an option to purchase treasury
shares directly from E Paso for $600 million

= Burlington would terminate its December tender offer and
substitute in its place a new offer (the January offer) for a
reduced total of 21,000,000 El Paso shares at $24 per share

Burlington agreed to certain protections for El Paso’s
‘remaining shareholders in the event of a second step take
out transaction — these protections included the
requirement of approval by “majority of the minority
shareholders™




Bidder = Burlington; Target = El Paso. Burlington tender offer to buy 49.1% (already owned shares, wanted total holding to = 50.1%). Burlington planned for a partial takeover, there was no plan to buy more control after completing tender offer. Burlington included conditions that if they occurred, Burlington could terminate the Tender offer. 
El Paso board does not recommend bid to SHs. Adopt defensive measures: 

· Golden parachute 

· Amendment to articles 

· Poison pill 

Burlington and El Paso board enter into friendly negotiations 

· Burlington to cancel original tender offer; issue a second tender offer for a reduced number of shares 

· 100M of purchase price directly to El Paso for authorized but unissued shares 

· Buying shares directly from El Paso gives the corp. more capital 

· Benefits Burlington and remaining 49% of SH because more $ to grow business with 

Plaintiffs = El Paso SH who tendered shares under first tender offer. 

· Harm: reduced number of shares Burlington buying directly from SHs

· Impact on Proration pool (only triggered in partial bid) 

· If partial bid is oversubscribed during tender period (20 days), the proration pool takes away the pressure to stampede because no matter when you tender, a pro rata share of each tendering SH will be taken 

· Still get the advantage of cash premium, and it allows all SH to participate 

· In first tender offer: 600M proration pool, second tender offer: 500M proration pool 

· Size of proration pool shrunk by 100M, plaintiff financial harm 

· 2 causes of action: 

· 1. Breach of contract 

· Stock purchase/ tender offer = contract 

· Williams Act = regulatory overlay on state law

· Here applied NJ contract law because of a choice of law provision stating that NJ law governed contract

· Court says no breach of contract—Burlington conditioned their performance; conditions to performance occurred so Burlington had to right to walk away

· 2. Breach of good faith and fair dealing 

· Implicit in every contract = covenant of good faith and fair dealing 

· Court: no factual basis for finding breach of implied covenant 
Fiduciary Duties:

Duty of Care: The Board owes a duty of care to the company, obligating the board to manage the company’s business affairs in a manner that they reasonably believe to be in the Company’s best interests. 
1. Under the “shareholder primacy model” the duty of care should be owed to the shareholders and the board is required to exercise its decision-making responsibilities to maximize the wealth of the company’s shareholders.
2. The business judgment rule generally presumes that the board acts in the company’s best interests in the absence of fraud, illegality, or self-dealing. 
3. There must be a reasonable belief that the board acted in the best interest of the company

a. Gross negligence and corporate waste constitute breach

Duty of Loyalty: This runs directly to the company itself, requiring the board to make business decisions that are not tainted by any conflict of interest – and avoiding even the appearance of a conflict of interest.

1.  The question is focused on “who qualifies as a truly independent director?” It includes analyzing which directors are truly free of direct or indirect conflicts of interest.

2. Duty of good faith falls under duty of loyalty – shown by sustained and systematic failure of board for lack of oversight

3. Raincoat provision DCGL 102(b)(7) allows you to eliminate the director’s personal liability in money damages for conduct that amounts to nothing more than breach of duty of care

a. Cannot exculpate breach of duty of loyalty, where secures personal benefit, and conduct that amounts to lack of good faith. 

b. but it is very hard to show lack of good faith and much easier to show a conflict of interest/duty of loyalty.

For the BJR to apply, have to have a valid business judgment (informed) made by independent directors

1. The decision has to be made in good faith (under duty of loyalty analysis—not a separate duty)
a. Stone v. Ritter and Disney Case

i. Stone v. Ritter, the court adopted the decision in Caremark – the court will only find a lack of good faith if there is a sustained and systematic failure to make oversight.
1. There must be an internal reporting system in place

2. And if there is a meaningful reporting system, there must be evidence that it is not working – can’t bury your head in the sand

2. Post-Smith v. Van Gorkom people feared that they could be personally liable if decisions were found to not be informed. This led to the rise of the use of Fairness opinions
3. Duty of Candor: Disclosure of facts that are not mandatorily to be disclosed under SEC laws may still be a breach of candor

a. This is where a lot of suits are currently happening
Plaintiff can overcome protection of BJR if can show: fraud, self-dealing, conflict of interest

Need truly disinterested and independent directors to have BJR protection 

· Weinberger entire fairness standard: substantive (fair price), and procedural (fair dealing)

· Leaves burden on interested directors to show burden met 

Cleansing statutes: 

· DCGL 144, CA 310 

· Cleanse transaction of taint of self-dealing if approved by a majority of disinterested board members or disinterested shares (majority of minority)

· Impact: if cleansed, burden shifts to complaining SH to show transaction not fair 
Smith v. Van Gorkom (BJR requires informed decisions): 
Jerome Van Gorkom, the CEO of Trans Union Corporation (Trans Union), engaged in his own negotiations with a third party for a buyout/merger with Trans Union. Prior to negotiations, Van Gorkom determined the value of Trans Union to be $55 per share and during negotiations agreed in principle on a merger. There is no evidence showing how Van Gorkom came up with this value other than Trans Union’s market price at the time of $38 per share. Subsequently, Van Gorkom called a meeting of Trans Union’s senior management, followed by a meeting of the board of directors (defendants). Senior management reacted very negatively to the idea of the buyout. However, the board of directors approved the buyout at the next meeting, based mostly on an oral presentation by Van Gorkom. The meeting lasted two hours and the board of directors did not have an opportunity to review the merger agreement before or during the meeting. The directors had no documents summarizing the merger, nor did they have justification for the sale price of $55 per share. Smith et al. (plaintiffs) brought a class action suit against the Trans Union board of directors, alleging that the directors’ decision to approve the merger was uninformed. The Delaware Court of Chancery ruled in favor of the defendants. The plaintiffs appealed.

Holding: The Delaware Supreme Court held the business judgment to be gross negligence, which is the standard for determining whether the judgment was informed. The Board has a duty to give an informed decision on an important decision such as a merger and cannot escape the responsibility by claiming that the shareholders also approved the merger. The directors are protected if they relied in good faith on reports submitted by officers, but there was no report that would qualify as a report under the statute. The directors cannot rely upon the share price as it contrasted with the market value. And because the Board did not disclose a lack of valuation information to the shareholders, the Board breached their fiduciary duty to disclose all germane facts.

Chef v. Mathes: 
Holland Furnace Company (Holland) (defendant) was a furnace manufacturer and sold its furnaces by directly hired retail salesmen. This practice was unique in the business and management considered it to be a main reason for the company’s success. Cheff was a director and the CEO of Holland and he owned 6,000 shares of Holland stock. In June 1957, Cheff met with Arnold Maremont, the chairman of the board of Motor Products Corporation (Motor Products) (defendant). Maremont asked Cheff about the possibility of a merger between Holland and Motor Products, but because of Holland’s unique sales practice, which Maremont did not care for, Cheff decided that a merger was not feasible. Around the same time, Maremont began buying shares of Holland stock on the open market, even though he indicated to Cheff that he no longer had interest in the company. 

Soon, Maremont owned 55,000 shares in Holland. After an investigation of Maremont, the Holland board of directors found that he had a reputation for coming in and liquidating a number of companies. By August 1957, Motor Products owned about 100,000 shares of Holland. At that time, Maremont demanded that he be put on the Holland board of directors—a request that Cheff declined. At that point, Maremont purchased more shares of Holland. Then, in October 1957, the Holland board of directors (defendants) authorized a corporate purchase of 155,000 shares of Holland back from Motor Products. The purchase price was above market price, but not unreasonable given the controlling nature of the shares. A few months later, Mathes, et al. (plaintiffs) brought suit against Holland, its board, and Motor Products, alleging that the primary purpose of Holland’s purchase of stock from Motor Products was to effectuate a perpetuation of control by the Holland directors. (cause of action = breach of fiduciary duty; motivated by maintaning control, not best interest of company). Court looks at whether board acted in good faith. 

Holding: The defendant (here the board) has the burden of showing good faith (proof to show there were reasonable grounds to believe a danger to corporate policy and effectiveness existed). 
The Supreme Court of Delaware agreed that the defendants met their burden and acted properly. There was reasonable grounds to believe danger to corporate policy and effectiveness existed. There was a legitimate threat that Maremont would push to alter the sales strategy of Holland, which the directors believed was an essential component to the company. There was also a legitimate concern that they would lose quality personnel under Maremont’s control. The price paid was reasonable considering that there is always a premium for buying a bulk parcel of shares. In hindsight, the decision may not have been the best, but the business judgment rule will not penalize honest mistakes of judgment. 
Schreiber v. Burlington Northern: 

Same facts as Gilbert v. El Paso (see above) 

Allegation: 

· Williams Act violation (14(e)—antifraud provision of Williams act similar to 10b-5)

Issue: Looking at whether manipulation requires fraud/misrepresentation/nondisclosure 

Holding: definition of “manipulation” in 14(e): “requires misrepresentation or nondisclosure. It connotes ‘conduct designed to deceive or defraud investors by controlling or artrificially affecting the price of securities. Without misrepresentation or nondisclosure, 14(e) has not been violated.” 

· On the facts, there is no misrepresentation/manipulation. 

· Burlington did everything openly, full disclosure 

· Therefore, no violation of 14(e)
This made it difficult to use 14(e) to challenge defensive measures 

· Makes fiduciary duties extremely important in checking what Target board can do when defending against a takeover bid 
Enhanced Scrutiny: 

Due to the inherent conflict of interest of the board of directors trying to entrench themselves and keep their jobs, courts want more than the business judgment rule. Therefore, the Unocal test determines if BJR or entire fairness test should apply

· “The omnipresent specter that the Board may be acting primarily in its own interest . . . there is an enhanced duty which calls for judicial examination at threshold before protection of the business judgment rule is conferred.”

2-prong Unocal Test:

2) Board must show reasonable grounds for believing there is a threat to the corporate enterprise
e. Reasonable grounds is satisfied by “showing good faith and reasonable investigation”

3) Unitrin added an intermediate step: the defensive measures cannot be draconian – (cannot be preclusive or coercive)
4) The board must show that the measure taken is reasonable in relation to the threat (proportional response)

f. Nature and effect – this analysis is very fact-specific
g. Factors to consider:
i. Inadequacy of price
ii. Nature and timing
iii. Illegality
iv. Impact on other constituencies
v. Risk of non-consummation
vi. Quality of securities being offered in exchange
5) Satisfying both prongs means the board will have the protection of the business judgment rule and the burden shifts to the plaintiff to show gross negligence
Unocal v. Mesa: 
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Mesa proposes tender offer for an additional 37 percent of Unocal (already owned 13%). 

· Tender offer: 

· 2 tier front end loaded cash tender offer 

· Paying cash upfront to get control ($54/share)
· Back end takeout merger

· Not using cash, but financing takeout with “junk bonds” 

· Junk bonds= high interest rate because high risk (now called high yield debt instruments)

Court says back end reflects coercive effect of a two-tier front end loaded cash tender offer 

· Concern of this deal: coerce Unocal SH to rush and sell so get cash 

Unocal board: 

· Financial advisors give presentation, say bad deal 

· Recommends board commence self-tender in response 

· Self-tender: $72/share

· Mesa excluded from self-tender because if they participate defeats purpose 

· Rule 13e-4: self-tenders regulated like 3rd party tender offer 

· 49% that tender shares into self-tender in exchange get $72 of senior debt

· Senior debt: has restrictive covenants which prohibit certain corporate activities until debt paid off 

· Interest protected: note holders (the SH who exchanged); unlike junk bonds that give no protection 

Mesa excluded from participating in self-tender 

· Board trying to protect interest of the minority that is getting left behind if Mesa takes control 
Board is buying equity: loading up balance sheet with debt, makes company less attractive for take over 

Mesa Sues because they are barred from participating in exchange offer 

· Cause of action: breach of fiduciary duty 

· Say harmed because terms of exchange offer exclude Mesa, therefore discriminatory and breach fiduciary duty 

Question for Court: can the board do this? 

· Court says YES 

· Court created a new standard of review (enhanced scrutiny)—2 prongs board must show: 

· 1) reasonable grounds for believing there is a threat to the corporate enterprise 

· 2) measure taken is reasonable in relation to the threat 

· The burden starts with the board, if successfully show both prongs, presumption of BJR attaches and burden on plaintiff so overcome BJR

· Court rejects passivity theory: 

· Passivity theory: board should be passive because not a party to the tender offer 

· Let SH decide; makes market for corporate control more efficient (need incentive for management to do a good job)

· Court rejects: says board = manager of the business affairs (its duties never go away) 

· Role for board to play. Anchored in their statutory duty as manager of business affairs and dealer of company stock 

· But, because board may be acting in own interest—enhanced scrutiny before BJR protects 

· Just because board gets a seat at the table does not give them unbridled discretion 

Delaware court refused to grant injunction, as a result, Mesa withdrew tender offer 

· Unocal still in place, but looks radially different because they leveraged their balance sheet 

· Defensive recapitalization

SEC did not like the outcome in this case, in response adopts All Holders Rule

· All holders rule: Once the tender offer is commenced, everyone has the right to tender their shares, and all SH have right under the Williams Act

· Eliminates exclusionary self-tender as a viable defense strategy

Poison Pills: 

1. Purpose: The point of the poison pill Is to give management a seat at the table and discourage bidders from doing an end run around management
2. Board’s authority to institute poison pill

1. §157 – says the board can issue options and has the rights to buy shares
a. The dividend distribution is of a right to buy 1/100th share of a preferred stock

2. §151 – gives the board blank check authority to fill in the blanks for price for preferred shares as long as authorized by the board
3. “poison pill” defense: The poison pill will make shares of the company’s stock look unattractive or less desirable to the acquiring firm (flip-in, flip-over, and option). Every pill has a redemption provision, which allows the Board to get rid of the pill. It is where the company has the right to buy back the rights at $0.01 per right. If the bidder now has a good tender offer, then they can use the redemption provision to get rid of the pill.
4. Reject passivity theory: board has a duty to protect the corporate enterprise
1. §141 – board is supposed to manage business affairs

5. Flip-in Feature – (now always included in addition to the flip-over provision) designed to deter a creeping accumulation of a company’s stock – triggered from 10%-20%.
1. It allows the shareholders (except for a hostile bidder – their right is immediately void) to purchase additional shares at a discount

2. Investors will get instantaneous profits

3. It will however dilute the shares of the raiders and make a takeover more expensive and difficult

6. Flip-Over Feature: Occurs after the merger but provides protection against a back-end takeout merger/squeeze out. 

1. It doesn’t stop the raider from acquiring the majority which is why this is now always paired with a flip-in provision

2. It allows shareholders to purchase shares of the acquiring company at a discount in the event of a freeze-out merger or similar transaction

3. The option is the vessel which delivers the poison pill and the poison is released when those shareholders purchase discounted shares which dilute former shareholder’s ownership.

How can Bidder get around pill? 

1. Bidder tender offer conditioned on the redemption of pill. (Redemption feature: allows the company to buy back the shares which gives the board a seat at the negotiating table.) 
a. Board’s response subject to fiduciary duties 
2. Proxy fight: allows you to throw out the current board members and stack the board with new people who will be willing to redeem the pill
Moran v. Household International (validates use of poison pill):  

Household Board adopts poison pill—only has a flip-over feature (modern pills have both a flip-over and a flip-in). No pending unsolicited bid—adopt pill as preventative measure. 
Share purchase rights plan: 1 right per common share. Rights are distributed as a non-cash dividend distribution when board adopts plan. 

· The right entitled the holder of common stock to but 1/100th of preferred share for $100. 

· (1 share of preferred stock has to be worth 10k for it to make economic sense to exercise right) 

· Board has right to redeem pill

· What triggers the right? 

· Tender offer for 30% of Household shares 

· Acquisition of 20% of Household shares (creeping acquisition)

· Open market 

· Privately negotiated transactions 

· Where is the poison?
· When right triggered but not exercised, flip-over kicks in 

· Unexercised rights allowed to buy offeror’s common stock for ½ price when back end merger occurs 

· If back end merger never occurs, flip-over does not kick in
Is the board allowed to adopt pill? If so, does board breach fiduciary duty? 
· Board has authority to issue rights 

· Blank check preferred shares (in charter) = vessel to deliver the poison

· Plaintiff tries to argue rights had no economic value so sham 

· Court: right that they are unexercised does not mean sham 

· Acquiring company on notice of rights of these preferred shares 

· It’s in the charter, acquiring company on notice 

· Analogy to anti-dilution provision 

When there is no unsolicited offer – does board breach fiduciary duties by adopting pill? 

· Court adopts Unocal test before board allowed BJR protection 

· Here, court says board demonstrates that they reasonably perceived a threat and the response was reasonable 
Unitrin v. American General Corp: 
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Target = Unitrin; Bidder = American General (AM). AM proposes merger, Unitrin board rejects (thought price was inadequate and worried about antitrust). AM issues press release with offer and fact that board rejected it. Impact of this: market price rises. 

Unitrin Board issues press release: thinks price is inadequate, doesn’t reflect long-term; board put poison pill in place. 

Board meets to consider another defensive measure: 

· Repurchase program (open market repurchase)

· Another form of defensive recapitalization 

· Board approves repurchase plan 

· Decide board members who own shares will not participate in repurchase programs 

· This will boost the % owned by directors 

· Unitrin charter had supermajority vote provision (75%)—this would give board 28% (enough to veto)

AM and Unitrin SH sue seeking injunction of repurchase program. Allege breach of fiduciary duty. 

Unocal standard of review: 

· If fail to meet Unocal, burden on the directors to prove entire fairness 

· (1) reasonable threat? Court says yes

· reasonable threat because the deal may never close due to the anti-trust issues and if the deal doesn’t close, the stock price will drop and shareholders will be stuck in limbo during the regulatory review.
· (2) balanced and proportionate response? 

· Poison pill: yes 

· Repurchase program? 

· Trial court says no because it was unnecessary and designed to keep the decision to combine within the control of the Unitrin board
· Delaware SC: rejects assumption of trial court-remands for proper application of Unocal

· Under Unocal, the board does not have unbridled discretion to defend against any perceived threat by any draconian measure. Defensive measures are draconian if they are either preclusive or coercive. If it is preclusive or coercive, it fails the proportional response prong of Unocal. 

· The court says the repurchase plan was not coercive (SH can decide whether or not to sell-voluntary choice), but remands for the Chancery Court to decide if it is preclusive. (preclusive = virtually foreclosing all takeover attempts; prevent 3rd party from being successful in change of control transaction)

· Court gives some factors to consider 

· If it is preclusive, the action was draconian and fails the Unocal Standard and the burden remains with the board to show that they met the entire fairness test. If it is not preclusive, then the court will do a proportionality review and decide if it was reasonable in light of the perceived threat. (doesn’t have to be the best measure, just reasonable). 

· If trial court finds that it was not preclusive, have to determine whether repurchase plan falls with range of reasonableness (2nd prong of Unocal) 
· Doesn’t have to be the perfect method, just a reasonable one 

· If so, BJR attaches 
*ADDS A STEP TO UNOCAL ANALYSIS: DEFENSIVE MEASURE CANNOT USE DRACONIAN MEASURES (DRACONIAN = COERCIVE OR PRECLUSIVE)*
Duty to Auction: 

Revlon v. MacAndrews: 
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Pantry Pride = Bidder; Revlon = Target. Pantry Pride offers $45/share (friendly acquisition); Revlon rejected and conditioned further discussion on execution of standstill (Bidder cannot take any action to acquire without Revlon’s approval). 

Revlon board implements note purchase rights plan (variation on share purchase rights plan). 

· Notes purchase rights plan probably because they did not have blank check preferred 
· Notes distributed as non-cash dividend (1 right/1 share of common stock)

· Exchange 1 share of common stock for $65 note with 1 year maturity (12 % interest) 

· What triggers right to exchange? Beneficial owner of 20% or more 

· Once right triggered, party who triggered is barred from participating in the exchange (flip in)

· Board allowed to redeem the rights 

Pantry Pride: cash tender offer for any and all shares at $47.50/share, conditioned on redemption of rights 

Revlon board rejects bid as inadequate 

· Adopts issuer self-tender (not open market purchase)

· Buy up to 10M shares (would increase Revlon’s debt by 475M)

· Exchange share for notes (not junk bonds; senior subordinated debt with debt covenants)

· Limited ability to take on additional debt, sell assets, or pay dividends unless otherwise approved by independent board members

Pantry Pride: commences new tender offer at $42/share; conditioned on receiving at least 90% of stock (why 90%? Short form merger)

Revlon board: still thinks price is inadequate. Pantry Pride ups bid all the way up to $56.25/share. In the meantime, Revlon looks for white knight/ alternative value enhancing deal. 

· Revlon management strikes deal with Forstmann to do LBO 

· LBO: $56/share (cash)

· Revlon management: golden parachute 

· Roll over into equity stake instead of getting cashed out 

· Forstmann will assume $475M debt from notes exchange offer 

· Forstmann: conditions to closing 

· Redemption of pill, waiver of note covenants (why? To get financing have to sell off assets) 

When the LBO is announced, note price shot down. Note holders threatened lawsuit against board. 
Pantry Pride: raises offer to $56.25/share; conditioned on redemption of pill, waiver of note covenants, and election of board members 

Representatives from Pantry Pride, Revlon, and Forstmann meet—not able to strike deal. 

· Revlon had been playing favorites: Forstmann had access to proprietary financial information that Pantry Pride could not access 

Forstmann: new LBO terms 

· $57.25/share

· Lock up provision 

· Grants option to purchase key assets for low price 

· Right triggered when another acquired gets 40% of Revlon shares (why 40%? Worried about necessary SH approval)

· No shop provision 

· Revlon cant shop for other buyers 

· Puts Target management in dilemma because fiduciary duties 

· Termination fee 

· 25M if agreement terminated or another acquirer gins more than 19.9% of Revlon stock 

· In exchange Revlon management gets 

· Higher deal price 

· Forstmann agreed to support value of notes (get trading price back up) 

· Forstmann demanded immediate acceptance: 24 hours or they walk  
· Revlon board accepts offer 

· 3 reasons: (1) higher price; (2) protect note holders; (3) Forstmann had financing in place 

Pantry Pride sues: challenged notes rights plan, exchange offer, terms of revised LBO

Standard of review: enhanced scrutiny (court applies Unocal to each of the defensive measures) 

1) Rights plan: 

a. Threat: price inadequate, bust-up bid (plan to sell off assets) 

b. Board defended co; poison pill not unreasonable 

i. Pill worked: pantry pride raised bid 

2) Exchange offer: 

a. Valid when originally made

b. But then: break up of company became inevitable 

i. Focus of board’s fiduciary duty shifts from company defenders to maximizing SH value

1. Now manage sale process to get best price for Revlon SH

3) Delaware takes issue with board’s reasoning for accepting Forstmann offer 

a. Delayed trigger for Forstmann (so even though $1 more, SH do not get money right away) 

b. Financing not firm

c. Court thinks real reason: board liability for noteholders taken care of by Forstmann

i. Board argues that they are acting under good faith because Unocal permits consideration of other corporate constituencies 

ii. Court says when company is on the auction block—maximizing SH value = primary interest 

1. Duty to NH irrelevant 
City Capital Associates v. Interco: 
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City Capital (CCA) = Bidder; Interco = Target. Interco stock trading in low $40s; CCA buying stock. Because of the unusual trading activity, Interco adopts pill (flip in, flip over, and redemption feature) 

CCA files 13D (crossed 5% threshold) 

· By time of filing, acquired 8.7%

CCA: cash tender offer

· $70/share, contingent on financing and redemption of pill

· Any and all bid

Board: thought offer price inadequate

· Decided not to redeem pill

· Refused to share confidential information without confidentiality agreement 

· Refused to negotiate unless CCA enters into standstill agreement 

· Explored alternative value enhancing transactions 

CCA increase price to $72/share

· Board rejects, inadequate

· Board introduces restructuring proposal 

· Want to raise 2 billion by selling assets that equal ½ of gross sales 

· Give dividend to the SH 

· Part cash, part debt security, part convertible preferred stock 

· Total amount = $66

· Remaining equity interest (value of outstanding shares)

· Approx. $10/share 

· Brings total value of board restructuring proposal to approx. $76/share

· This value is the opinion of the investment banker ($10 not guaranteed; banker interested in restructuring because only paid if adopted and implemented (conflict of interest))

CCA increases price to $74; board rejects again 

CCA sues—seeking injunction. Want (1) redemption of defensive stock rights; (2) prevent Interco Board from implementing restructuring. Causes of action: self-dealing, Unocal, Revlon 

Trial Court: 

1) Self-dealing: would trigger entire fairness test

a. Court said not self-dealing; board not putting their own financial interests ahead of SH

2) Unocal: 

a. CCA argues no threat because their offer was not coercive 

i. Court agrees that tender offer was not structurally coercive 

1. Same exact cash consideration in the back end merger as in the front end tender offer 

ii. Court says threat= inadequate price 

b. Use of pill had desired objective in forcing price increase 

c. In later stages, board’s decision not to redeem pill was preclusive 

i. Takes away SH choice between tender offer and restructuring plan 

3) Revlon: 

a. Not triggered

i. Duty to act in an informed manner foes not automatically trigger Revlon

This case was important in illustrating that there is a limit to the poison pill defense at least from the Court of Chancery perspective. 
The case is highly criticized because the court seems to be inputting its own business judgment and substituting it for that of the board.  

Paramount Communications v. Time (Time-Warner): 
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Deal: Time and Warner reverse triangular merger 
· Consideration: stock for stock; negotiated a fixed ratio of .465 (Warner stockholders would own 62%)

· Shareholder approval: 

· Time SH (NYSE 312)

· Warner SH (Delaware) 

· Time and Warner issue joint proxy statement 

Paramount: unsolicited tender offer; $175/share

· All cash, any/all bid 

· Time Stock trading at $126 pre-tender, rose to $170 by next day 

· Conditions of tender offer: 

· Time terminate agreement with warner and other defensive devices 

· Obtain cable franchise 

· Transfer from Time in a fashion acceptable to Paramount in its sole discretion 

· Judicial ruling that anti-takeover statute does not apply 

Time board: 

· This tender offer jeopardizes ability to get SH approval for merger 

· Ask NYSE to allow them to proceed without SH approval (NOT allowed) 

· Board and Warner restructure deal 

· All cash tender offer for 51% at $70/share

· Followed by a second step merger 

· Take on debt to raise cash for tender offer 

· Able to get around SH vote (by using cash vs stock) 

Paramount increases offer to $200/share

· Board rejects 

· Inadequate price

· Board believes in long-term vision 

· Wanted to preserve Time business culture 

Paramount sues-seeking injunction: (1) Revlon; (2) Unocal 

The original merger was covered by BJR (arm’s length, bargained for transaction) 

1) Revlon 

a. Most compelling argument for Revlon being triggered : giving up 62% control so that = change of control 

i. Time board did not want to be perceived as putting company up for sale 

b. Delaware SC: 

i. Framed question as did Time, by entering into the merger agreement, put itself up for sale? 

1. Long term planning/ strategic vision of merger 

a. Not every merger triggers Revlon (public policy)

ii. 2 situations that trigger Revlon: 

1. Put business of auction block 

2. Break up of company becomes inevitable 

2) Unocal: 

a. Revised merger

i. Prong 1: 

1. Decision to restructure= defensive measure to unsolicited paramount tender offer 

2. Paramount argues no threat 

a. All cash, all shares offer, reasonable range of price 

b. Court said City Capital got it wrong 

3. Board of directors manage the business affairs 

a. Is court accepts paramount’s argument: public policy implications 

i. Takes management out of the equation/ takes away incentive to engage in strategic analysis 

ii. Consideration of other constituencies

iii. Paramount view = too narrow  

b. Management decides what is in company’s best interest, not SHs

4. Threat = can take into account other considerations besides price

a. Inadequacy of the price offered

b. Nature and timing of the offer

c. Questions of illegality

d. Impact on “constituencies” other than shareholders

e. The risk of nonconsummation

f. Quality of securities being offered
ii. Prong 2: 

1. Paramount argues not reasonable response because precluded SH opportunity to get premium 
2. Court not convinced

a. No duty to maximize short term profit unless no reasonable long term strategy 

3. Reasonable and proportionate response 

a. Did not preclude Paramount from bidding on Time-Warner (post-merger) 

*Implications of Time-Warner: As long as the board is protecting strategic future of the company, the fact that someone wants to buy the company doesn’t mean they have to negotiate. The board has management authority and shareholders can vote them out if they don’t like their decision. The court strongly criticized the City Capital decision because it said that at some point even if the board says it’s protecting the enterprise, you can’t preclude a different reasonable offer. Time Warner however said the court should not substitute its own business judgment. Time Warner gave rise to the “just say no” defense.* 
Paramount Communications  v. QVC: 
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Companion case to Time-Warner 

Negotiated deal between Viacom and Paramount 

· Reverse triangular 

· Viacom = Bidder; Paramount = Target

· Consideration = cash and stock (total: $69.14/share)

· Agreed to deal protection 

· No shop with fiduciary out 

· Termination fee 

· Stock option 

· Most controversial of all 3 because of a note feature and put feature 

· Note Feature: Viacom was permitted to pay for the shares with a senior subordinated note of questionable marketability instead of cash, therefore avoiding the need to raise the $1.6 billion purchase price. 

· Put Feature: Viacom could elect to require Paramount to pay Viacom in cash a sum equal to the difference between the purchase price and market price of Paramount’s stock. Because the Stock Option Agreement was not “capped” to limit its maximum dollar value, it had the potential to reach (and did) unreasonable levels.

QVC tried to negotiate with board; board not willing 

· QVC commences a tender offer for 51% of shares 

· Cash: $80/share 

· 2nd step merger for stock 

· Conditioned on invalidation of stock option 

Viacom enters into new deal with Paramount 

· Paramount now has leverage over Viacom, but board was passive 

· Got slight improvements but deal protections measures basically rolled over 

· Viacom raises bid to $80 and then to $85/share

· Now 2 step transaction with tender offer at front end and 2nd step merger 

QVC raises bid to $90/share

· Paramount board: 

· QVC not in best interest of Paramount’s future goals 

· Strategic deal with Viacom (trying to follow the argument from Time-Warner’s board)

QVC sues Paramount board 

1) Revlon: 

a. Paramount argues not in Revlon because did not put company up for sale 

b. Court: says in Revlon 

i. Options listed in Time Warner are not the only options to put you into Revlon 

ii. Revlon triggered by change of control 

1. Paramount SH losing voting power; CEO of Viacom will control (dual class capital structure at Viacom) 

a. So this is the ONE CHANCE for Paramount SH to get premium 

2. Once Redstone owns Paramount—any other deal is his choice 

a. Can’t go around him because other SH don’t have enough voting power for tender offer 

c. This decision is consistent with Time-Warner because no change of control in Time Warner 

i. Time would be owned by a fluid aggregation of SH (control in marketplace) before AND after transaction 
Interest being protected by this decision? Target minority SH

· Only opportunity to get a premium 
Scope of Fiduciary Duties: 

· Board did not take advantage of leverage to negotiate 

Paramount should have negotiated with Viacom to remove the defensive measures and negotiate with QVC to get the highest possible value for shareholders They should have invoked the fiduciary out to renegotiate the terms of the merger agreement and have Viacom increase the price and allow them to negotiate with QVC. The stock option agreement was still singled out for particular criticism because it was really a huge deterrent to outside bidders.

Viacom tries to argue that they had a vested contract rights. They wanted to exercise their termination fee and stock option agreement (lock-up option). The court says the agreements were invalid because Paramount was not able to contract away their fiduciary duties. Viacom has no vested contractual right to enforce those provisions because they were entered into as a breach of Paramount’s fiduciary duties. 

Takeaway: going forward, negotiating those defensive measures, should bake-in agreement to protect bidder, have to remember that you are always negotiating under the “long shadow of the law” and can push for draconian lock up measures, but the risk for bidder is that if you push to far and the target has to breach their fiduciary duties, the contract is void.
Advantages and Disadvantages of dual class capital structure: 

· Advantages: 


· Removes pressure caused by trading price (short term pressure at expense of long term plans) because founders maintain control 

· Practically perfect defense against unsolicited takeover 

· Disadvantages: 

· Makes unsolicited takeover practically impossible 

· No ability to put pressure on management as a SH 
Lyondell Chemical v. Ryan: 
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Target = Lyondell; Bidder = Basall. Basall tries to make a friendly offer (at $26.60-$28.50/share); Lyondell board said inadequate price, not interested in selling.  Basall files 13D: right to buy 8.3 % (option), purpose of acquiring 8.3% = might be interested in acquiring company. The board met but didn’t respond to the 13D and decided to take a “wait and see approach”.Basall was also looking into doing a deal with another company, Hunstman. 
When Basall filed the 13D, Lyondell stock price increased. Court says at this point, company “in play” because market operates under the assumption that it will be sold. 
July 9: renewed offer to buy Lyondell. 

· After the talks, Basell upped the offer to $48/share (all cash). No financing was needed, the offer included a $400 million break-up fee, and the agreement must be signed in a month
· The board met for less than an hour but reviewed valuation materials made by management. The went back to Basell and asked for additional financing information and asked for a written offer but Basell said he needed an answer by the end of the day or else he would lose his chance to make a bid for another company, Huntsman. The board decided it was interested and authorized retention of Deutsche Bank as their financial advisor and instructed Smith to continue negotiations. 

· In the end, Blavatnik wouldn’t increase his bid, but reduced the break-up fee. He rejected their request for a go-shop provision which would allow the target to seek out other buyers for a specified period after the agreement is signed. Lyondell demands that the no-shop provision also contain a fiduciary out so that they can negotiate if an unsolicited offer comes in. 
Merger agreement get both board and SH approval 

SH sues for breach of fiduciary duty of care and loyalty 

· Only possible claim = Revlon (bad faith, duty of loyalty)

· Post-closing suit, so can’t get injunctive relief. Plaintiff seeking $ damages 

The court said cannot sue for breach their duty of care because there was a raincoat in the charter which protected the board from personal liability for duty of care claims.

The only remaining question is whether the board acted in bad faith and therefore breached their duty of loyalty. 
You cannot protect yourself against a duty of loyalty claim for “lack of good faith” and therefore the shareholders have to prove a conscious disregard for the board’s responsibilities. They used Stone v. Ritter standard of sustained and systematic failure of the board to exercise oversight. Their only duty was to run a sale process that would get the best price for shareholders. The court said Revlon duties don’t kick in just because a company is in play, but only when the board takes action that causes a change in control. They don’t have to respond to an offer just because it was proposed (Time-Warner just say no defense). 

Therefore, the board only entered Revlon land when they started to negotiate with Blavatnik. In that time period, they made an informed decision (advisors told them it was an incredible deal) and they bargained for a go-shop and fiduciary out to be able to do a market check to get comfort that they were really getting the best price. There is no real blueprint for the court’s analysis, it is very fact-intensive. 

If you think the board is really not negotiating an adequate sale process, don’t wait until the merger is completed. Instead try to get an injunction – equitable relief is not prohibited by a raincoat blocking duty of care suits. The board’s decision has to be reasonable but not perfect.

Deal Protection Measures: 

1) No-Shop: No-Shop is part of the merger agreement, and under that agreement, precluded from shopping that bid around to other companies.

2) Fiduciary Out: Exception to a no-shop. 

· Allows the board to consider and accept a better bid from a 3rd party in order to get the best price (complying with Revlon). 

· Allows the board to change recommendation and terminate deal on the basis of good faith. 

3) Go-Shop: allows seller to seek other buyers for a specified period after the agreement is signed 

· Good for SH of target because it creates the possibility of a higher bid.

4) Lock-Up: option granted by a seller to a (preferred) buyer to purchase a target company’s assets at a favorable price 
5) Termination Fee: Party, if breaking up merger negotiations, will have to pay a fee to the other party (lost opportunity costs, costs of negotiations, etc.)

6) Standstill Provision: Prohibiting company from making a public tender offer or publicly commenting on discussions
7) Diligence Out: Party reserves the right to conduct due diligence on other party and if they don't like the result, can walk away from the deal

Deal Protection is usually brought up by Bidder because they are worried about being a stocking horse

· Incurring out of pocket costs with risk of not closing 

At the same time, Target Board does not want to tie their hands with ongoing fiduciary obligations. But Target also realizes that they need to agree to some deal protection measures or else no Bidders. 

Most common deal protection for public companies: termination fees 

Brazen v. Bell Atlantic: (termination fees) 
Fully negotiated deal between Bell and NYNEX

· Termination fee: reciprocal (applies to both parties) 

· 2 tier: 

· 1) 200 million fee if no SH approval or competing transaction 

· 2) 350 million if competing transaction completed within 18 months of termination 

· The parties called the fee “liquidated damages” 

SH sues, fee invalid because unreasonable and coercive 

· Trial court used BJR, valid 

· Delaware SC: used test for liquidated damages to find provision valid 

· FN 9: parties call provision liquidated damages (K law: intent of parties) 

Liquidated Damages Test (Lee Builders): 

1) Damages uncertain 

2) Amount agreed upon = reasonable 

Uncertainty? 

· Volatility of industry because of Telecommunications Act 

· When there is legislative action like this—opens door to M+A activity and raises uncertainty 

Reasonable? 

· Opportunity cost, negotiating cost, chance of topping bid 

· consider anticipated loss and the difficulty of calculating loss
· this step is similar to analysis under prong 2 of Unocal 
Is the fee coercive? 

· Whether amount of fee causes SH to vote to approve for reason other than merits of the deal? 

· Court: no; not forcing SH into approving transaction for reasons other than merits

· The court said this is not coercive because the termination fee was not excessive – it was 2% of the market capitalization of Bell Atlantic and was within the range previously held acceptable by the courts. It wasn’t so large that it would really eliminate the shareholders’ real power to vote against the merger

Preclusive?

· The court asked whether it would stop potential buyers from approaching Bell Atlantic which could potentially bring a higher price. The court said the termination fee was the cost of doing the deal and was not so outrageous as to be preclusive. That goes to why termination fees are allowed at all – want protection from being a stocking horse

In re Topps: 
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Topps tried to sell off confectionary business—failed auction; no one bought it. 
Shoring and Silberstein were going to lose in proxy contest; made a save-facing deal

· Increased board to 10, added insurgent directors 

Topps created an Ad Hoc Committee with 2 insurgent directors and 2 incumbent directors charged with evaluating the strategy of the company and considering a sale. 

Eisner proposes a merger. Terms: 

· Price: Eisner bid $9.24/share; raised to 9.75 after an incumbent directors mentioned that Topps would be willing to accept 10/share (capped Topps bc no research) 

· would retain management
· 40 day go-shop (in lieu of auction) with match rights 

· Once 40 days ended, had to cease all negotiations unless Topps decided it would be a superior proposal 

· no financing conditions
· Reverse termination fee (Bidder has to pay break-up fee to target if he withdraws from the transaction)
· 2 tier termination fee

· if Topps terminates during the go-shop, Eisner is entitled to $8 million termination fee (plus a 3.5 million expense reimbursement). 
· If Topps terminates after the go-shop, Eisner is entitled to $12 million (the court said that the deal volume and enterprise volume is so small, the percentage price of the termination fee can be higher without being coercive as it was in Brazen)
During the go-shop: 

· Upper Deck (competitor of Topps)

· 10.75 /share 

· Conditions: diligence out 

· Topps Board doesn’t designate Upper Deck as excluded party once go-shop ends 

· But Upper Deck could still launch an unsolicited bid 

· Which it did…

· No financing contingency 

· Hell or high water promise to deal with likely antitrust issues 

Topps and Upper Deck enter into a standstill agreement 

· Terms: Upper Deck could not publicly comment or could not launch a tender offer unless Topps board gave permission 

· Upper Deck asked to be released from standstill, Topps said no 

Upper Deck and Topps SH sue

· Relief sought: injunction 

· Release from standstill and opportunity to make competing offer 

· Stop SH vote on Eisner merger until proxy statement updated to not be false and misleading re directors interest 

· Cause of action 

· Breach of fiduciary duty of disclosing material facts 

· Revlon 

Revlon: 

· Cash sale of company—this is the only chance to get SH premium (no continuing equity interest) 

· Entered Revlon the moment Topps board began negotiating all cash deal with Eisner 

· Before merger agreement signed: 

· Insurgent directors wanted public auction 

· SH said defensive measures with match rights = preclusive 

· Court disagrees: Plaintiff did not show that board failed to do its job under Revlon to get best price 

· No poison pill in place 

· Board negotiated go shop 

· Board recognized that it did not do an auction, go a go-shop instead—allows them to still find higher bidder if one exists 
· Eisner = stocking horse; wanted match rights and termination fee (“suckers insurance”)

· Defensive measures are not per se invalid 

· Court said match rights and termination fee are not preclusive 

· Post signing period: 

· Court not really happy with Topps board OR upper deck 

· Topps: did not seem to be determined to get best price (didn’t embrace negotiations); obvious did not want to do deal with Upper Deck 

· Upper Deck: if they really were serious about getting Topps, had plenty of opportunity to do a deal 

· But upper deck drug their feet 

· They are a competitor who wants due diligence (could be using this as a pretext to getting proprietary info)

After go-shop:

· Upper Deck offer 10.75/share 

· No financing contingency 

· Reverse termination fee 

· Hell or high water antitrust 

· Court concerned Topps board abusing standstill agreement 

· Standstills are not per se invalid, but can be subject to abuse 

· Here it allowed Target board to favor one Bidder 

· Conclusion: use of standstill violates fiduciary duty under Revlon 

· Refusing to release Upper Deck, Topps board misused standstill 

· Preventing SH from having opportunity/chance to accept another (more attractive) deal 

· There was a breach of fiduciary duty post-merger because they were favoring Eisner’s bid and should have treated Upper Deck as an excluded party to continue negotiating and allow them to be released from the standstill agreement. The court doesn’t fault Topps for entering the standstill agreement because they had a valid concern for giving a competitor proprietary information and wanting to make sure Upper Deck won’t do an end-run around the board. However, the abuse is that they favored one bid in a way that is not consistent with their Revlon duties
Injunction: 

· Upper Deck released from standstill if makes an any and all cash tender offer for $10.75/share. Backend merger has to have the same cash consideration (non-coercive tender offer) 

· Hell or high water antitrust 

Court saying that SH decide when and on what terms company is purchased 

· Management would have to convince SH that Eisner deal= better 
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