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Order of symbols: 101(a)(1)(A)(i)
Types of people:

1. Non-immigrants (temporary visitors)

2. Immigrants (asking for permanent residency)

a. Family sponsored

b. Employer sponsored

c. Diversity (lottery) 

i. Not china/ Mexico/India

3. Refugees and asylees 

Terms:  101(a)

various definitions of important terms, including:

· (13) – admission- lawful entry of an alien into the United States after inspection and authorization by an immigration officer 
· (15) – immigrants and nonimmigrants- any alien (not a citizen) except nonimmigrant aliens (non-US citizens who come to the US temporarily ie students, tourists, and many other categories)
· (32) – profession- The term "profession" shall include but not be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or secondary schools, colleges, academies, or seminaries.
· (33) – residence- The term "residence" means the place of general abode; the place of general abode of a person means his principal, actual dwelling place in fact, without regard to intent.
· (43) – aggravated felony

· (48) – conviction- (48)(A) – conviction requires:

1. Court-ordered judgment of guilty; or Guilty or nolo contender plea (not admitting guilt, but still counts for immigration); and
2. Infliction of punishment, penalty or restraint (rehab counts)
Becoming a US Citizen:

1. Being born (jus soli- born on the soil)

2. Naturalization

Birthright Citizenship
US v. Wong Kim Ark – Even though Chinese cannot be naturalized, their children are still born as citizens under 14th Amendment and Ancient common law rules. 

Citizenship’s Legal Rights

· Vote * Hold Office * Remain * Felon disenfranchisement * Gov’t jobs * Programs/benefits 

Citizenship’s Responsibilities

· Jury Duty * Selective service (some non-immigrants may have to do this too)

Gaining citizenship by birth

· 14th Amendment: All persons born or naturalized in US, and subject to the jdx thereof, are citizens of US.  

· Elk v. Wilkens: Natives born into tribes who have renounced their tribe are NOT USC because they’re not completely subject to the jdx of US alone.  May have tribal allegiance. 

Jus Sanguinis (citizenship determined not by place of birth, but by citizenship of parents)

	BIRTHRIGHT CITIZENSHIP

	Section
	Parents Married?
	Citizenship of Parents
	USC’s Presence Requirement

	§301(c)
	Married
	· Both USC
	1. @ least 1 parent has had residence 

2. prior to birth of child 

	§301(g)
	Married
	· 1 USC 

· 1 Alien
	1. Total of 5 yrs physical presence
2. @ least 2 yrs (of 5 yrs) physical presence in US after age of 14
3. prior to birth of child

	§309(a)
	NOT Married
	· Father is USC
	1. Total of 5 yrs physical presence
2. @ least 2 yrs (of 5 yrs) physical presence in US after age of 14
3. prior to birth of child 
4. Was USC when child was born 

5. Blood relationship b/t child & father w/ “clear and convincing evidence”

6. Written agreement of child support 

7. Before child reaches 18 y/o

· Child is legitimated OR

· Father acknowledged paternity in writing under oath OR

· Paternity is established by ct. 

	§309(c)
	NOT Married
	· Mother is the USC
	1. Was USC when child was born

2. Physical presence for continuous period of 1 yr 
3. (Morales changes this to five years, 2 after 14 requirement but is not in the statute)


 Rule at time child is born is what governs.
National: born on US territory like Guam, Martial islands. Some don’t get US citizenship

· Relic of colonialism 
If they are unmarried but both USC, argue easier one (mother)
309(a)’s strict requirements upheld because it meets important government objectives and they are substantially related to achievement of objectives.  Here, they establish paternity, and ensure opportunity for relationship with citizen. (Nguyen) 

Sessions v. Morales- Santana: Different physical presence requirements before birth for mothers and fathers violates Equal Protection because the extra years for fathers don’t better ensure a biological relationship, and they don’t better ensure an opportunity for the citizen parent to develop a relationship with the child. Women now must now have five years total presence, 2 after 14. 
USE VISA WAIVER PROGRAM TO get to US to have baby: 

A fiancée visa is a possibility for getting the mother into the country; she could also come here under the visa waiver program for up to 90 days.
NATURALIZATION (Roadmap)
1. Check if eligible for birthright citizenship

2. If not, check if any of the naturalization categories apply

3. Check if individual is ineligible to naturalize

4. If not, check if all requirements for naturalization are met 
Is individual already a citizen or national of US?

· Birthright citizenship 301, 309 * Derivative citizenship 320 (Child of a USC born outside the U.S. now living in the U.S. as an LPR)- don’t really have to know
If not, does a naturalization category apply?

· Spouse of a USC 319 * Child of a USC 320, 322 * Former citizens 324, 327 * Permanent Residents 316, 318, 326 * Military Service 328, 329, 329a

Is the person ineligible for naturalization?

· Ideological exclusions 313 * Military Deserters or users of alienage exemption from service 314, 315 * Final finding of deportability or pending removal proceeding 318

Are requirements for naturalization met?

· Age 334 (have to be 18)
· Residency – 316, 319
· 5+ years residence (can leave country), 3 if spouse is USC 316a, 319, 328, 329 * 2.5 years’ physical presence in US 316a 1.5 if spouse? * Absence of more than 6 months but less than 1 year breaks continuity unless applicant show he didn’t abandon US residence * Absence of 1 year breaks continuity except: working abroad for US gov’t, firm engaged in developing the foreign trade and commerce of US or public international organization 316b

· Continuous Presence 316 2.5 years
· Show knowledge of English, history and gov’t of US 312

· Must show “knowledge and understanding of the fundamentals of history, principles and form of government of the US * Must show “an understanding of English, including an ability to read, write, speak words in ordinary usage.” 312a1

· Can take knowledge test in another language, but still have to take English test
· Good moral character 316a, 101f, 212a (can find other reasons outside of these statutes)
· Must show GMC during 5 years preceding application
· Aside from aggravated felonies (which will bar you if committed at any time during your life), the other crimes had to be COMMITTED during your residency period
· Outside of the statute, the officials will have discretion to decide what is good moral character 
· But the manual says you really should bar someone if out of 5-year period 
· CIS can look beyond 5 years in assessing GMC- but shouldn’t abuse this discretion^
· Bars to GMC 101f: Habitual drunkard, illegal gambling, false testimony for immigration benefits, Aggravated felonies, CIMT, * 2+ crimes if 5+ year sentence * 180+ days in aggregate in jail during last 5 years preceding application as a result of conviction, any crime * drug trafficking
· Aggravated felonies- where sentence is over 1 year (doesn’t matter how much time you actually spent in jail) ANY TIME IN YOUR TIME, need conviction
· 101(a)(43 Sentence does not matter 

· Murder, rape, sexual abuse of minor, drug trafficking, firearm offenses, demands for ransom, child porn, prostitution, involuntary servitude, national security, alien smuggling, illegal reentry after AgFel deportation, + others

· Needs One year + term of imprisonment

· Crime of violence, theft/burglary, doc fraud, counterfeiting, forgery, bribery, and others

· Needs $10k+ loss

· Fraud/deceit, money laundering, tax evasion
· 212a inadmissibility: Prostitutes 2d * Smugglers 6e * Polygamists 10a * 212a2A certain kinds of convictions (1) Crime involving moral turpitude and (2)any controlled substance offense in any country (except 30 grams or less of marijuana)* Multiple crime convictions (2+ crimes, 5+ aggregate sentence) B * Controlled substance traffickers C

· Has to have been committed during the 5 year period

· Convicted or admits to doing it during 
· But if convicted for something during the period but committed it outside the period, court may have discretion

· CIMT (convicted or admits to doing it)
· Intent to defraud or intent to steal with the intent to permanently deprive (GTA)
· Intent to cause or threaten great bodily harm

· Offense where malice is an element or

· Some sex offenses where “lewd intent” is an element
Oath of Allegiance: 337(a) text at 8 CFR 337.1
Denaturalization (Losing citizenship) INA 340
· illegally procured or concealment/ willful misrepresentation of a material fact

· (Discovery of fraud later – that you answered questions incorrectly, overlapping the answer made you ineligible)

Expatriation - §349
· Strips of a citizenship no matter how they got it (birth or naturalization) – not a bar from doing it in the future, but it will raise questions (tax fraud)
· Voluntarily

· Commit expatriating conduct

· With specific intent to renounce US citizenship 
Immigration (admission/removal) vs. alienage law (citizen/noncitizen status)

Graham v. Richardson- Under the Equal Protection Clause, states may not condition receipt of welfare benefits on the beneficiary having United States citizenship or residing in the United States for a specified number of years. (can’t discriminate for benefits )
Mathews v. Diaz- Federal assistance programs may use immigration status and length of residency for determining eligibility. (different because federal law, states, however, don’t have that power)
Admissions: Immigrants seeking permanent residency (visa/green card)
· Family

· Employer

· Diversity

Petitioner- family member or employer (USC/lpr)

Beneficiary- non-citizen

Family 
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REMEMBER: when they get over from a petition, they are an LPR NOT a USC. They have to wait five years etc to become a citizen

101b1: Children: under 21 and unmarried

· Measured at the time you file a petition
· 2A- includes stepchildren (18?)
203d: can’t be after- acquired (the others can)
· Have to be a child or married at the time they come to the US
· Time of entry, not filing

· Can follow to join at any time before they turn 21

· Can follow to join whenever for spouses and parents 

Visa bulletin: c means current

· The other date is people filed on that date are currently being reviewed
101(b)(2), F4- child/Sibling has to be over 21

Priority date= the date you file the petition NOT when it is approved
If your category changes (ie unmarried son to married son, 2A to 2B by turning 21), you keep your priority date but switch categories

· BUT if the conversion works against you in a 2b to 1 (because your parent naturalizes), you can elect not to convert

Child Status Protection Act (201h) – Determining a child’s “age out” date (for under 21 categories)

· Immediate relatives of USC – age determined at time parent files visa petition 201(f)(1)

· 2a (minor of LPR) but parent naturalizes – age determined at time of parents natz 201(f)(2)

· 2a and 203d following to join 
· subtract USCIS processing time from the age at the time the visa becomes current. INA 203(h)(1)
· NOT time it takes to become current

· Visa must be used within 1 year of becoming available
Affidavit of support (213a): Applies to all immediate relatives and family-based visa recipients (and some employment-based visa recipients) see public charge below

Diversity lottery 203c- nationalities underrepresented in admissions

· Each year you have to apply
	INA §203(c) – Diversity
	Notes

	§203(c)
	Diversity

Immigration
	· 203(c)(1)(E)(i) – <Pg. 73> People from “high admission categories” are not eligible to participate in the diversity lottery 

· 203(c)(2) – Threshold Requirements <Pg. 74> 

· At least a high school education / equivalent OR
· At least 2 yrs of work experience in occupation that requires at least 2 yrs of training/experience (within 5 yrs of diversity visa application) 
	· Cap of 50,000 visas 

· §203(d) – Following to join <Pg. 75> Children, spouses, or parents


Marriage

Marriage – Validity judges by the law of the place where it is celebrated.

· Sham marriages, Marriages entered into solely for immigration benefits, do not count.

· Proxy marriages (like married from different counties/states) do not count unless consummated.

· Those that conflict with public policy do not count (polygamy, bigamy, etc.)

Immigration Marriage Fraud Act INA 216 

*Applies only to 2nd preference LPR or immediate relative spouse of USC. 
If marriage is less than 2 years old at the time of obtaining the status/ date of entry (visa/LPR), IMFA imposes 2-year condition permanent residency.

· (conditional LPR status “does not include such an alien who only obtains such status as a result of section 203(d)” following to join).
· Requires marriage to be alive as of the date of the immigration benefit.

· Couple must file joint petition for removal of conditional status at 2-year anniversary of obtaining LPR status aka day you try and enter the United States (not the date of the marriage!).

· Conditional LPR status does not include aliens who obtained status as ‘following to join.’ 216h
Petition requirements- INA 216d

· Marriage was lawful where celebrated,

· Marriage has not been judicially annulled or terminated, other than through the death of a spouse, and

· Marriage was not entered into for the purpose of procuring admission as an immigrant.
Waiver of joint petition requirement:

· Extreme hardship would result if the non-citizen is removed (for if they are just separated) or 
· Good faith marriage has been terminated and the non-citizen is not at fault for failure to file joint petition, (maybe they got divorce for not the non-citizen’s fault) or 

· Good faith marriage and the spouse/child were battered or subject to extreme cruelty.  

· Abused spouse of USC or LPR (or one whose child is abused) can self-petition (VAWA)

204(a)(2)- if you get into the country and are no longer conditional and get divorced and remarried, have to wait five years to file a 2a petition on behalf of the second spouse AND have to show original marriage was not a sham
Fiallo v. Bell – INA discriminates on fathers and children with respect to differing standards for immigration benefits (used to exclude unwed fathers from immediate relatives category).  INA can discriminate on the basis of gender and legitimacy if there is a “facially legitimate and bona fide reason.” Marshall dissents: should want to reunite families
	MARRIAGE

	In General
	· Valid Marriage:
· Validity judged by the law of the place where it is celebrated (same sex marriage counts!)
· Cannot be contrary to public policy (e.g. polygamy, first cousins)
· Cannot be a proxy marriage (spouse in 2 diff. states) unless consummated 
· Cannot be a sham marriage 
· Marriages entered into solely for the purpose of obtaining immigration benefits don’t count
· Intended to establish a life together @ its inception
· Must be “alive” at the date of the immigration benefit 

	§216

IMFA
	Immigration Marriage Fraud Amendments (IMFA) <P.219>

*Applies only to 2nd preference LPR or immediate relative spouse of USC. 

· If marriage is less than 2 years old at the time of admission, IMFA imposes a 2-yr conditional permanent residency 

· Conditional status is lifted if:

· Requires the marriage to be “alive” as the date of the immigration benefit (no inquiry into quality of marriage); AND
· Couple must files a joint petition for removal of conditional status at 2 years after admission

· Exception: §216(h) – Conditional status is not imposed on a spouse following to join [212(d)] 

· §216(c)(4)(C) – Waiver of joint petition requirement 

· Extreme hardship caused by removal, or

· Good faith marriage terminated and alien not at fault for failure to file joint petition, or

· VAWA – Good faith marriage and spouse/child battered of subject of extreme cruelty 


Admissions: Employment 
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and follow to join spouse/kid 203d count toward cap
Employment Categories – INA 203b- Green card/ LPR
	EB-1 – Priority workers (all may self-petition)

Don’t need labor cert

Persons of extraordinary ability 203b1A
· Demonstrated by sustained nat’l or int’l acclaim and whose achievements have been recognized in the field through extensive documentation.
· Alien seeks to enter to continue work
· Alien’s entry will subs. benefit US.
· Regulations: Indication that individual is one of small % who has risen to top of endeavor; Must be accompanied by evidence of sustained acclaim – one-time achievement (internationally recognized) or 3/10 lesser items (need three different categories) 8 CFR 204.5(h) 
EB-1 cont. - Outstanding professors and researchers

· Recognized internationally as outstanding
· 3 years’ experience in teaching or research in the academic area
· Seeks to enter US for a tenured position or tenure track

· Comparable position to research in same area from where they came
· Employer must have 3 full-time employees and is documented

Certain Multination Executives and Managers

· In past 3 years, worked for 1 year at a firm and wants to render services to same employer in US as exec or manager.  
	EB-2 Advanced Degrees or exceptional ability

Labor cert required, unless nat’I interest waiver.

· Professional holding advanced degrees or exceptional ability in science, arts, or business (3/6 possibilities) and will substantially benefit the US where service is being sought by US employer.  See CFR criteria for both academics and ability.  CFR 204.5(k) (usually ppl who are already temporary workers for the company and in US)
EB-3 Skilled workers and Pros

Labor cert required
· Skilled workers -2 yrs. Training or experience.

· Professionals including: architects, engineers, lawyers, docs, teachers, etc.  

· Up to 10,000 unskilled workers - not temporary or seasonal 
EB-4 “Special” Immigrants (not important)
· Clergy, Former US gov’t employees, etc. 

· See 101(a)(27) for exhausting list. 

EB-5 Investors (may self petition) 

· Employment creation visa – entrepreneurs who will invest $1.8 million or more and employ at least 10 U.S. citizens or lawful immigrants

· Conditional status – lifted after 2 years. 




HAVE 203D FOLLOW TO JOIN

· Spouses and kids count toward 140k quota (50-60k workers end up getting visa)
Preference categories determined by nation of birth NOT residence if there is a wait ie China and India
· Check is person was born in China or India
Labor Certification – 212(a)(5) Must show:

· There are not sufficient workers able, willing, qualified and available at the time of the app for a visa and admission to US and at the place where the alien is to perform such skilled or unskilled labor.

· Employment of non-citizen won’t adversely affect wages and working conditions of US workers

Steps:

· Find a foreign worker 

· Check Schedule A – If you’re hiring for what is on Schedule A, you don’t labor cert, just file with CIS. (right now it’s nurses, physical therapists, exceptional ability in science or arts
· Find Prevailing Wage (non-profits are judged differently than for-profits)

· Ficdatacenter.com (onet has this too)
· Make Job Description – List all types of tasks that may be required * Specific Vocational Preparation (SVP) 1-9 corresponds with the amount of experience needed (Lawyer=8+) (SVP basically says experience in number of years pg 713 in statute book* Can’t require more than normally required by the occupation * an employer must demonstrate the job duties and requirements bear a reasonable relationship to the occupation in the context of the employer's business and are essential to perform the job in a reasonable manner. (CFR 656.17(h)(1) * If combining jobs, must show that it has been a business necessity in the past and will continue to be (CFR 656.17h3) * No foreign language requirement, unless it’s like “translator” or they need to talk to non-English people as shown by a) works or plans to work in foreign markets b) detailed explanation of why they need foreign language skills 

· Check onetonline.com

· Advertise – Keep paperwork for future audits * Must be lawful, job-related reasons for not hiring USC * Two Sunday advertisements * Bulletin board * Local paper * Employer website

· Recruit – 30-day window * Review all resumes * List all qualifications, find legal basis to disqualify
· Fill out form (ETA 9089) * Keep paperwork for five years for audit.  

Restrictions:

· Can’t make employee pay for it * Expires after 180 days * No substitute for a different person.

Exceptions which bypass Labor Cert:

* National Interest Waiver (203b2B – AG may waive for alien’s service in science, arts, business) * Schedule A (Group I: nurses and physical therapists, Group II: those with exceptional ability in arts or sciences and university teachers in arts, sciences with 1 year’s experience and intend to continue practice in US)
2nd Preference National Interest Waiver

Three-pronged test:

1. the proposed endeavor has both substantial merit and national importance – can include business, entrepreneurialism, science, technology, culture, health or education

2. the foreign national is well positioned to advance the proposed endeavor (focus in on the person, impact no longer has to be national in scope), and

3. on balance, it would be beneficial to the United States to waive the job offer and labor certification requirements.
Non-Immigrant Visas – Fixed Period for Specific Purpose

Non-immigrant Intent 101(a)(15): The law presumes that one is not coming to stay permanently.  To be admitted as a non-immigrant, you have the burden to prove you have a residence in a foreign country that you have no intention of abandoning
Adjustment of status (INA 248)- certain non-immigrants can switch to different non-immigrant categories without leaving US
· Lawfully admitted

· Maintained lawful status

·  F’s Can adjust status * J’s cannot * Dual intent for H-1B, L * No dual intent for B, F

· Dual intent is that concept where a noncitizen seeking a nonimmigrant visa might also want to stay in the US permanently should the opportunity present itself. But some categories don’t recognize this so you have to prove you have no intention of abandoning your foreign residence.
Exception to Visa requirement: 
· Visa Waiver program (like tourists from Italy)- you still are a B2 tourist
· Mexico and Canada – border crossing card. Usually good for about 10 years, but you can only stay for around 30 days at a time. Limits to how many miles you can go into the US from the border
B1 visa waiver program
B2- cannot be employed

F-1- can’t be coming for like one class (has to be full course of study)

· Have some work restrictions 

H-1B- skilled labor

· Employer initiated 

· Portable- you can change employers (but the new one has to file a new petition)

S visa (not on list)- people who are cooperating with the government in special criminal investigations

H-2-B- Temporary visa for non-agricultural, temporary work

· Landscaping, forestry, cleaning, amusement parks, food processing, construction workers

· “need for the employee will end in the near, definable future” and is a “one-time occurrence, a seasonal need, a leak load need, or an intermittent need”
Adjusting Status:

INA 245 – certain non-immigrants can become LPR without leaving the US (see below)

INA 248 – certain non-immigrants can switch to different non-immigrant categories without leaving US
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L not important 
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Inadmissibility
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INA 101(a)(13)(a): The terms "admission" and "admitted" mean, with respect to an alien, the lawful entry of the alien into the U.S. after inspection and authorization by an immigration officer.
· Arriving aliens (port of entry or aboard interdicted vessels)
· The question of admission is especially salient for lawful permanent residents, who have the right to leave and re-enter the United States, in addition to the right to live and work here. The first time lawful permanent residents enter the country with an immigrant visa, they are treated the same as other noncitizens who are seeking admission, and are subject to the grounds of inadmissibility. After that initial admission, however, lawful permanent residents who travel outside the United States generally are not treated as seeking admission upon their return.
Inadmissibility applies while you are adjusting status.
ROADMAP

0. Are they seeking admission? Check LPR exceptions

1. If seeking admission, does an inadmissibility ground apply?  

If not ( admit. If yes…
2.  Does an exception apply?  

If yes ( admit.  If not…
3. Is a waiver available, and are the criteria for a waiver met?  

If not ( exclude.  If yes…
4. Will immigration official exercise discretion to grant the waiver? 


If not ( exclude.  If yes ( admit.
· When is LPR “seeking admission”?

· 101(a)(13)(C) not unless alien has 

· Exceptions:

· If you abandon or relinquish LPR status

· Been absent from US for continuous 180 day period

· Engaged in illegal activity after having departed the US

· Departed while he was in removal proceedings

· Has committed an offense in section 212a2 (crimes below) unless he’s been granted a 212h crime waiver

· Is attempting to enter at a time or place other than as designated by immigration officers or has not been admitted to the US after inspection and authorization by an immigration officer 

IF YOU ARE PAROLED, YOU DO NOT COUNT AS BEING ADMITTED

Inadmissibility Grounds

212(a)(1) Health
1. Communicable Disease (listed) 2. Not having req’d vaccines (Exception: <10 year old ADOPTED child, but you must promise to get vaccines) (Waiver: VAWA, spouse or child to USC or LPR, Religious/Moral belief, Unsafe Vaccines) 3. Physical or mental disorder that presents risk 4. Drug Abuser/Addict.

2. Waiver = 212(g)  
a. For communicable disease ground, it covers spouse or unmarried son/daughter of USC or LPR, or parent of USC/LPR, or VAWA self-petitioner. 
b. For vaccine ground, waiver if you prove vaccine would be unhealthy, or you have religious/moral convictions that prevent it.
c. For physical/mental disorder ground, at government’s discretion.
212(a)(4) Public Charge – Any non-citizen who is likely become PC “at any time” 

· Factors: Age * Health * Family Status * Assets, resources, financial status * Education and skills
· Trump admin definition- alien who receives one or more public benefits for more than 12 months in the aggregate within any 36-month period (two benefits in one month count as two months)
· Benefits like cash assistance, SSI, TANF, SNAP, Section 8, Public housing, federally funded Medicaid
· Family-sponsored immigrants can show Affidavit of support (213a): Applies to all immediate relatives and family-based visa recipients (and some employment-based visa recipients)
· Sponsor must show ability to support all sponsored immigrant + sponsor’s own household at 125% of federal poverty line for entire household 

· Enforceable until non-citizen naturalizes, dies, abandons status, or 10 years (whichever comes first).
· Gov can seek money from sponsor to reimburse for public benefits the recipient uses

· Petitioner is usually the sponsor, can be citizen or LPR (can also have a joint sponsor)
212(a)(2) Crimes – convictions or admissions 
Conviction= formal judgement of guilt entered by a court (this includes if you have to admit guilt to enter into a rehab to clear your record, your record will remain unclear for immigration purposes)

Sentence= period of incarceration or confinement ordered by the court, regardless of suspended sentence 
· 212(a)(2)(A)(i): CIMT and controlled substances.

· CIMT= theft, fraud, serious violence
· Drug offense- no exceptions 

· For these two, could be a conviction OR you admit to doing it

· Exceptions for one CIMT: under 18 (when committed) + 5 years ago, or did not exceed one year maximum possible penalty + 6 months or less sentence 
· If one youthful offense and one minor offense- doesn’t matter, the exception is only for one crime
· If you have two offenses and one qualifies for the exception, you still have one so you don’t actually have an exception
· 212(a)(2)(B): multiple criminal convictions, 5+ years aggregate sentence
· Any offense counts
· 212(a)(2)(C): drug traffickers
· Knows or has reason to believe is a drug trafficker 

· Or you are the spouse, son or daughter of a drug trafficker 
· 212(a)(2)(D): prostitution and commercialized vice

· 212(a)(2)(H): human trafficking

· 212(a)(2)(I): money laundering
· Knows or has reason to believe is a drug trafficker 
Waivers

1. 212(h) Crime Waiver: applies to simple possession of 30g or less of marijuana, multiple convictions 5+ aggregate, prostitution and vice, and those granted immunity
a. Not a “forever waiver”- have to get it every time you leave the US and want to come back
b. waiver not available for LPR who is an aggravated felon
Requires

(1) (15 years ago or prostitution) + rehab, or

(2) Extreme hardship to USC/LPR spouse/parent/child [but not for murder, torture, LPRs w/aggravated felonies, LPRs w/fewer than 7 years residence], or

(3) VAWA self-petitioner.

Hardship factors (Cervantes) include qualifying relative’s family ties to U.S. and outside U.S.; conditions in country of removal; financial impact; significant health conditions 
· If you are already poor, it’s not really considered hardship to keep you poor

No judicial review of waiver decisions.
2. Non-Immigrant Inadmissibility Waivers 212(d)(3) – Broader than immigrant waivers (easier to get)
· Factors: 1. Recentness and seriousness of activity or condition causing alien’s inadmissibility 2. Reason for the proposed travel to US and 3. Positive or negative effect of the planned travel on US public interests

3. See immigrant control waivers below 

4. Health waiver 

212(a)(6) Immigration Control

212(a)(6)(A): EWI (entered without inspection, you are still seeking admission)

ONLY APPLICABLE IF YOU ARE IN THE US AND SEEKING ADMISSION OR caught sneaking into the country- doesn’t apply to people not currently in the US. 

· VAWA and extreme cruelty waiver
212(a)(6)(C): Fraud or willful Misrepresentation

212(i) waiver (extreme hardship for USC/LPR spouses and parent only, not child)
Has to affirmatively misrepresent, silence is not necessarily enough 

Has to actually be misrepresentation to the US gov (if he tries to get on a plane with a false doc, not enough)

Has to be willful misrepresentation, has to know 
212(a)(6)(D): stowaways
212(a)(6)(E): smugglers 
Family unity waiver available to those who smuggled only a spouse/parent/child, 212(d)(11), or fraud was to help spouse/child. 212(d)(12).

212(a)(6)(F): document fraud
Family unity waiver. 212(d)(12).

212(a)(7) Don’t have documents at application for admission (Waiver 212k possibly if you didn’t know that you needed your docs)

212(a)(9) Previously Removed, Unlawful Presence
· 212(a)(a)(A) – previously removed

· 5 year bar if removed at arrival – expedited removal proceedings; or proceedings initiated upon arrival (no admission)

· 10 year bar if deported (removal proceedings, for those who were admitted and then later removed)

· DHS can give prior consent to admission before the full bar runs (rare).

· 212(a)(9)(B) – unlawful presence

· 3 year bar if 181-364 day single period of unlawful presence;
· For both, starts accruing either when you enter EWI, your visa expires, or if you violate the conditions of your visa (ie if you work on a student visa)

· For violating the conditions, only starts to accrue when the government discovers you are violating the conditions 
· Extreme Hardship Waiver (USC/LPR spouse or parent)
· Can be on waitlists for visas during that period
· 10 year bar if 365+ day period of unlawful presence.

· Extreme Hardship Waiver (USC/LPR spouse or parent)
· Exceptions = minors, asylees, family unity, battered women and children, trafficking victims, DACA don’t accrue unlawful presence

· Can adjust status to avoid

· 212(a)(9)(C) – inadmissible if unlawful presence of 1 year (aggregate) OR prior removal order + new EWI 
· Permanent bar

· (Exception on AG consent; VAWA waiver)
Miscellaneous – Polygamists * International child abduction * Unlawful voters (Exception if LPR before 16, parents are/were USC, and reasonably believed was a citizen * Former citizen who renounced to avoid taxation.

CHECK NON-IMMIGRANT WAIVER
Applied to applicants by:

· State dept. when applicants apply for visa at consulate overseas * By Customs and Border Patrol at port of entry * USCIS when non-imm seeks to adjust to LPR * Imm judge when an alien charged with being inadmissible is place in removal proceedings.

Security/Constitutional Inadmissibility
National Security General 212(a)(3)(A):

Unlawful activity *Espionage * Sabotage * Unlawful exporting* Totalitarian party* Nazi/genocide/torture*Recruiting or using child soldiers
Terrorism 212(a)(3)(B)

· Has engaged in, is engaged, or likely to engage in “terrorist activity” after entry * Incited terrorist activity * Endorsed or espoused terrorist activity * Spouse/child of anyone who has engaged in terrorist activity in the last 5 years (except if they didn’t know or renounces t.a.)

· “Terrorist Activities” 212(a)(3)(B)(iii): Hijack/sabotage a conveyance * kidnap/hostage-taking * violent attack * assassination * use of bio/chemical agent, nuclear weapon or device * Use any other weapon/device with intent to endanger safety of 1+ persons or cause substantial property damage 

· “Engaged in” 212(a)(3)(B)(iv): Committing, inciting * Preparing, planning * Gathering info on targets * Solicit funds/value * Solicit individuals to engage in * Afford material support to activity, individual or organization

· “Material support”: No requirement that support directly benefits terrorist organizations * A small amount can be sufficient* Covers virtually all forms of assistance * 
· Terrorist organization INA 212(a)(3)(B): Material support to terrorist activity or organization * Current member of terrorist org’n* Military-type training from or on behalf of terrorist org’n
· “Terrorist org’n includes those designated by the Dept of State, and “group of two or more individuals, whether organized or not, which engages in, or has a subgroup which engages in, terrorist activity”

· Exception: if person didn’t know and should not have known that org was t.o. * Renouncement
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Expedited Removal (also under deportation and detention)
235(b)(1) Applies to those inadmissible because:

· No valid documents (a)(7) * Fraud/fraudulent documents (a)(6) * Past immigration fraud * EWI + less than 2 years in US (used to be 14 days)
· No hearing in immigration court, mandatory detention

· Exception: Showing credible fear of torture/persecution if returned.  

Adjustment of Status ex: someone comes on a non-immigrant visa and you want to switch to LPR, during removal
Alternative avenue for gaining immigrant status without having to leave US.  Can avoid triggering 3 and 10 year bars for unlawful presence when one leaves.

USCIS examiner or IJ determines/ ROADMAP:

1. Whether noncitizen meets criteria for an admissions category 2. Whether inadmissibility ground applies 3. Whether criteria for adjustment under 245 are met.

Criteria for adjustment 245(a)

· Inspected, admitted or paroled (Parole: Gov’t allows inadmissible non-citizen into country, doesn’t count as an admission; legal fiction. 212(d)(5)(A) uses: Medical treatment, to appear in court, prevent separation of families, release from detention pending inadmissibility charge.) 

· Lawfully here (immediate relative and battered spouse exception (VAWA))

· Visa number available now.

· Admissible, not barred by 245c

Limits on Adjustment 245© (basically if you were working unauthorized)
· C2 – an alien who accepts unauthorized employment or is in unlawful immigration status, or who has failed to maintain continuously lawful status since entry are ineligible (Immediate relatives of USC exempted)

· C7 – an alien seeking employment-based visa who is “not in lawful non-immigrant status”

· C8 – alien who has been while unauthorized or who has otherwise violated the terms of a non-immigrant visa.

· Exception: 245(k) Employment-based preference – can adjust if not out of lawful status or engaged in unlawful work for more than 180 days. (EWI nanny can adjust for EB immigrant if in US for less than 6 months)

DHS Discretion Factors 

· Family ties in US * Hardship in travelling abroad * length of residence in US * Preconceived intent to remain * Any violations of immigrant laws
Deportation/ Removal
Roadmap:

1. Does a deportability ground apply to the noncitizen?

2. If so, is there an applicable statutory ground for relief from removal?  

3. Is there a constitutional challenge to that deportability ground or the lack of relief?

Grounds of removal

Immigration Control – 237(a)(1)

Criminal Grounds – 237(a)(2)

· Crimes involving moral turpitude

· “Aggravated felonies”

· Drugs

· Firearms offenses

· Domestic violence crimes

Failure to register, fraud - 237(a)(3)
· Document fraud: 237(a)(3)(C)(i)
· Waiver – 237(a)(3)(C)(ii)

· LPR who has no previous 274C violation that incurred monetary penalty, AND
· Violated § 274C solely to assist, aid, or support spouse or child
Terrorism/national security – 237(a)(4)

Public charge – 237(a)(5)
Immigration Control 237(a)(1)

· INA § 237(a)(1)(A) –inadmissible at time of entry- (anytime you leave and come back is an entry)
· Not an EWI- were admitted and found they made a mistake
· INA § 237(a)(1)(B) – noncitizen present in violation of this act or any other law
· Like if your visa expired (overstay)
· INA § 237(a)(1)(C) – failure to maintain or comply with conditions of non-immigrant status 
· Like if a student works during their visa (can be deported even while they’re lawfully in college)
· INA § 237(a)(1)(E) – alien smuggling (within five years of the date of entry)
· INA § 237(a)(1)(G) – marriage fraud

· Immigration Control Waiver: 237(a)(1)(H) for fraud –available for those removable b/c they were inadmissible at time of entry by virtue of document fraud or b/c of marriage fraud 

· Only if they have certain citizen or LPR relatives AND were in possession of an immigrant visa AND are admissible but for the fraud. 

· Need not show hardship to USC/LPR relative. But waiver = discretionary

· Also waiver for VAWA self-petitioner.
Criminal Grounds 237(a)(2)
Main criminal grounds 

1. Crimes involving Moral Turpitude

2. Aggravated Felonies

3. Drug Crimes

4. National Security

Other:

· Certain firearm offenses (a)(2)(C) *Trafficking* Failure to register/change of address/Fraud 237(a)(3)(A, B, C) * Terrorism/National Security 237(a)(4) (same as inadmissibility factors) * Public charge 237(a)(5) * Serious adverse foreign policy consequences to US 237(a)(4)(C) * Nazi persecutors (a)(4)(D) * Commission of server violations of religious freedom (a)(4)(E)

Pardons/ waiver from President or Governors 237(a)(2)(vi)- CIMT, Multiple criminal convictions, aggravated felony, high speed flight (from an immigration checkpoint) (not controlled substances, firearms, domestic violence, trafficking etc) ie can be pardoned for a drug crime and you’re still deportable)
Conviction requires:

· Court ordered judgment of guilty; or no-contest or guilty plea AND * Infliction of punishment/restraint.

· Immigration Consequences of California Convictions
· https://www.ilrc.org/chart
CIMT in context of Removal

· Intent to defraud or intent to steal with intent to permanently deprive, (theft)
· Embezzlement is theft, anything with fraud 
· Intent to cause or threaten great bodily harm,

· Crimes where malice is an element, or

· Some sex offenses where “lewd intent” is an element.

· 1 CIMT conviction within 5 years of admission (when you COMMITTED the crime) and 1+ year sentence MAY be imposed * 2 CIMT anytime after admission regardless of sentence

· 2 CMITs arising from the same “scheme” (event)- counts as one

Aggravated Felony in context of Removal THESE ARE RETROACTIVE (law can change and then you become an aggravated felon)
· Sentence does not matter 

· Murder, rape, sexual abuse of minor, drug trafficking, firearm offenses, demands for ransom, child porn, prostitution, involuntary servitude, national security, alien smuggling, illegal reentry after AgFel deportation, + others

· Needs One year + actual term of imprisonment/sentence (not possible term)
· Crime of violence, theft/burglary, doc fraud, counterfeiting, forgery, bribery, and others
· Crime of violence: Offense that has as an element the use, attempted use, or threatened use of physical force against person or property of another
· Needs $10k+ loss

· Fraud/deceit, money laundering, tax evasion

Domestic Violence in context of Removal

· Crime of violence + victim=current/former spouse or similar.  Not AgFel, doesn’t need one-year imprisonment

· Stalking, Child abuse/neglect/abandonment 

Drug Convictions in context of Removal 237(a)(2)(B)(1)

· All convictions, anytime after admission except single offense of 30g or less of weed

· Also, drug abusers and addicts (no conviction)

Expedited Removal (also under admissibility and detention)
235(b)(1) Applies to those inadmissible because:

· No valid documents (a)(7) * Fraud/fraudulent documents (a)(6) or material representation * EWI + less than 2 years in US (used to be 14 days)

· No hearing in immigration court, mandatory detention

· Exception: Showing credible fear of torture/persecution if returned.  

Relief from Removal

Retain or Gain Legal status

1. Adjustment 212(h) waiver of inadmissibility to certain crimes, then adjust to LPR 2. 240A Cancellation of removal (results in LPR) 3. Asylum

To avoid removal

1. Prosecutorial discretion 2. Deferred action: humanitarian considerations 3. Stay of removal (after removal order)
Removal without 212(a)(9)(A) Re-entry Bars

Voluntary Departure: 240B: removal without a final order (3 times it can happen) DISCRETIONARY
· In lieu of proceedings – Max= 120 days to leave. Bond may be required, but not mandatory. 
· At start of removal proceedings 240Ba - Avoids removal order reentry bar * Must request prior to master calendar hearing *must concede removability; no additional relief may be requested * No AgFel conviction, or be deportable on national security grounds * No prior order of voluntary departure when applicant was EWI

· At the end of removal proceedings 240B(b), but before judge issue final order of removal – have 60 days to leave; at least 1 year physical presence prior to NTA was served; GMC for at least 5 years immediately preceding application; Avoids removal reentry bar; bond required

All forms avoid the 10-year inadmissibility bar triggered by removal order (but they don’t avoid unlawful presence bars)

Adjustment as Relief from Removal

· Show evidence that you have a basis for becoming immigrant (i.e. relative) * Apply for adjustment and seek a 212(h) waiver if need be.

· Criteria for adjustment (245a)- inspected/admitted, lawfully here (immediate family exception), visa is immediately available, admissible

· 212h waiver- applies to CIMT (among other things) ex: 2nd requirement is extreme hardship to USC/LRP spouse

Cancellation of Removal 240A- DISCRETIONARY 
(a) Form #1- LPR for at least 5 years * Resided continuously in US for 7 years after admission (NOT physical presence)* No AgFel (could be CIMT)
(b) Non-LPRs (could be LPR who hasn’t been LPR for five years) Form #2 240Ab * continuous presence for at least 10 years before application * Good moral character for 10 years prior (101f) * Not convicted of crime that would make noncitizen inadmissible or deportable (212(a)(2), 237(a)(2)), not removable because failed to register or falsified documents (237(a)(3)) * Removal would result in “Exceptional and extremely unusual hardship” to LPR/USC spouse/parent/child

Clock-stopping 

· 240A(d)(1) Service of notice to Appear stops clock on continuous residence and physical presence (but not VAWA) – doesn’t stop LPR clock 
· Stops clock for good (jurisdictional split on when it can start again)
· Criminal offense committed (not when convicted/admits to doing it) (212(a)(2)- CIMT, drug, prostitution, 237(a)(2)- crime grounds for deportability, or 237(a)(4)- national security) stops clock continuous residence and physical presence

· 240(d)(2): >90-day departure or aggregate 180 days outside US breaks phys. presence (does not break continuous residence)

· Clock restarts when you get back

CAN ASK FOR RE-PAPERING. A month or so short, ask to re-paper to meet continuous presence/ residence requirement. Depends on how good of a person they are.
“Exceptional and Extremely Unusual Hardship”

1. Must be USC/LPR spouse/parent/child

2. “Substantially beyond that which would ordinarily be expected to result from departure.”

3. Factors: Age/health/circumstances/standard of living

a. Younger kids have an easier time moving back to home country

b. Kids who don’t speak Spanish well will suffer if they have to move back, deprivation of schooling is important 

c. The more money you have, easier to go back to home country

Refugee/Asylum

Refugee – someone in their own country who applies for protection from new country.  Unwilling or unable to avail himself to countries protects because of well-founded fear of persecution on grounds.

Asylee INA 208 – outside of your own country asking for protection

1. Race 2. Religion 3. Nationality 4.Political Opinion 5.Particular Social Group

Benefits of Asylum

· Not permanent, but often indefinite * Adjust to LPR after 1 year * Work authorization after 365 days after application (pending litigation) * Family reunification possible * Travel OK * Access to some public assistance

Application

· Affirmative straight to USCIS office when they get to US * Defense in removal proceedings * To Avoid Expedited Removal: INA 235(b)(1)(A)(ii). If credible fear is found, they become defensive asylum applications before an immigration judge.
Eligibility Analysis 101a42
In order to be granted asylum, you need to meet the definition of refugee

1. Unwilling or unable to return

2. Because of persecution OR well-founded fear of persecution

a. Past persecution (gives presumption that there will be persecution upon return) or well-founded fear of persecution (reasonable possibility that will be persecuted if returned)

b. Persecution:
i. Threat to life or freedom, including death, torture, beatings, imprisonment (economic harm—depriving of basic necessities—can amount to persecution) on account of one of 5 grounds
1. But discrimination not enough (if fired for job, would need to show that she couldn’t get any job)
ii. Disproportionate punishment/illegitimate laws (death penalty for shoplifting, summary execution)

iii. Harm can be inflicted by nongovernmental actors, and does not require intent to persecute (ex: FGM) (paramilitary groups, cultural practices, domestic violence- though tough)
1. And further requires the government is unwilling or unable to help
iv. *Application of uniform law or government policy unlikely to meet standard (punishment for failing to do mandatory military service; wear Chador)
1. Neutral law could be persecution if it is selectively enforced

c. Other persecution sources: 
i. Sanctions applied without underlying law, at whim of authorities and w/o constraints.  

ii. Sanctions applied w/o judicial or equivalent procedure

iii. Sanctions applied with invidious discrimination against minorities

iv. Disproportionate punishment, torture

v. Sanctions for actions that may not be legitimately criminalized (political opinions, religious belief or others of the five grounds)- (based on US morals)
3. On account of (nexus)

4. One of five grounds: race, religion, nationality, political opinion, PSG. 

Political opinion:

Elias Zacharias- neutrality is not a political opinion (refusing to join the guerillas)

It’s about the victim’s political beliefs, not the beliefs of the other actors
Particular Social Group:

a. Bound together by an innate or fundamental characteristic that you can’t change or shouldn’t be asked to change (Acosta) 
b. How the group is understood in the home country (R-A)

· Composed of members who share a common immutable characteristic, and
· Defined with particularity, and (narrowly defined- too much particularity may not be recognized in society)
· Socially distinct within the society in question.
· No “PSG of one”, “doesn’t want to conform” is not enough, must be something you can NOT change.

· Trump admin was much more careful w/ non-governmental persecution

· Should look to relocate within country before granting asylum

Limits on Asylum

· Filing deadline – must be filed within 1 year arrival in US (doesn’t apply to defensive claim 208a2B)

· Firmly resettled – ineligible if, prior to arrival in US, entered another nation with, or received, offer of permanent status, citizenship or other permanent resettlement 208b1Avi

· Being a persecutor yourself – very broad, includes involuntary action and duress. 208(b)(2)(A)(i).
· Serious crimes, danger to community 208b2A

Asylum Cases

	Matter of S-E-G/Matter of M-E-V-G (very similar)

PSG= male youths who lack stable families and meaningful adult protect, low income, who live in MS 13 areas and refuse gangs + family members. NOT a PSG – Particularity: can change income/where live/youth.  Social distinction: not cohesive/can’t identify
	Acosta: Bound together by an innate or fundamental characteristic.

R-A-: BIA correctly denied asylum to a victim of repeated spousal abuse.

M-E-V-G-: social distinction is crucial.

A-R-C-G-: wrongly decided (“married women in Guatemala who are unable to leave their relationship” = PSG)



	Matter of R-A- Horrible abuse to wife.  Well founded fear of returning.  No group because husband is only targeting her.  PSG of ONE.  But since cops didn’t help; she’s “victim of domestic violence who the authorities refuse to protect.  Still not “immutable” though.  She can leave, and no social distinction.  


Prosecutorial Discretion

Enforcement Priorities:

1. National Security/Public Safety  2. Recent Illegal Entrants  3. Integrity of Immigration System

Detention
Inquiry:
1. Is the noncitizen in a category that is subject to detention?  

2. Does a statutory exception exist/apply?

3. Is detention mandatory?

4. Under what circumstances can the noncitizen avoid detention or be released from detention? 

Statutory basis: 

· 235(b)(2) - arriving alien, not “clearly and beyond a doubt entitled to be admitted” 

· 236 - pending (i.e. during) removal proceedings

· 241(a) – post removal order
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Subject to expedited removal- 
· 212a6c

· 212a7

· Unless they indicate they are applying for asylum 

INA § 235(b)(2), arriving aliens not in expedited removal “shall be detained,” but the immigration authorities have consistently interpreted this provision to leave open a noncitizen’s eligibility for release on parole under § 212(d)(5)(A). The regulations prescribe these circumstances for such release: (1) serious medical conditions; (2) pregnant women; (3) certain juveniles; (4) witnesses 349 in government proceedings in the United States; and (5) noncitizens “whose continued detention is not in the public interest.”
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236ca= any offense committed 212a2
Pg. 284 on textbook 
Step 4- Release and parole are how the court can use their discretion 
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No discretion to release during the “removal period” (90 days from removal order) if:

· Inadmissible under 212(a)(2)

· Inadmissible under terrorism grounds

· Aggravated Felon

· Deportable for firearms or drug convictions, or 2+ crimes with 5+ years aggregate sentence
Detention for first six months in Constitutional, otherwise there needs to be a hearing. 
Zadvydas v. Davis (2001)
· Post-removal order detention is limited to a period reasonably necessary to bring about removal 

· Presumption that 6 months is reasonable

· At 6 months of detention, if non-citizen provides good reason to believe that there is not a significant likelihood of removal in the reasonably foreseeable future, govt must respond with evidence to rebut that showing. If govt doesn’t do it, non-citizen is released. 

· No constitutional protections for detained initial entrants (Mezei)

· Criminal constitutional rights for detention that is tantamount to punishment (Zadvydas, Wong Wing)

· Due Process clause does not prohibit the indefinite detention of non-citizens who are inadmissible, but criminal constitutional protections might apply if the purpose of the detention is punishment rather than removal (Wong Wing) 

· Due Process not offended by “brief detention” during removal proceedings, even in the absence of an individualized determination of flight risk or danger. (Demore v. Kim).

Flores v. Reno

1997 settlement agreement

· Requires the government to release children from immigration detention without unnecessary delay to their parents, other adult relatives or licensed programs (interpreted as 20 days in times of emergency or influx) (72 hours otherwise)

· Applies to children apprehended with parents and unaccompanied minors

· Never-ending disputes over compliance

Rights of the detained:

• the right to apply for asylum;

• the right to communicate with consular or diplomatic officers of their home country;

• the right to be represented by counsel (but not at government expense) (unless incompetent)

• the right to challenge transfers to other detention facilities that might interfere with the right to counsel;

• the right to medically adequate treatment;

• the right to access free legal service lists and telephones; and

• the right to self-help and other legal reference material.
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