Nature and Functions of Admin Agencies 

(Distribution of Admin Power) 
Non-delegation doctrine—Congress can’t delegate leg. Power, but can delegate broad policymaking power as long as it provides intel. Principle to guide exercise of delegated power
· non-del doctrine held on to in back pocket where Congress seriously oversteps in giving away powers (Schechter Poultry)

Enabling Act – (through Bicameralism and Presentment) 

· Creates an agency 

· Agencies mostly within Executive Branch 

· Major Agencies 

· With sub-agencies below 

· Some independent agencies (but still under Exec branch) 

· Independent Reg. Agencies (outside of exec Branch) 
· multi-headed body
· single headed body w/ for cause protection is too insulated (Seila)
· Agency created by Congress:

· Intelligible principle 

· Can have requirements for officers of agencies 

Legislative Control 

· At any time can adjust Policy-making authority through Bicameralism and presentment (Robertson) 

· Riders (appropriations) valid 
· should be explicit 

· Congr Review Act—still bicameralism and Presentment to review agency action

· Limits on Leg. Control 

· No Legislative Vetoes— must build agency then let operate (Chadha)
· can only intervene by Bicam and Presentment  

· No Line-item vetoes—can’t give Pres. any power to unilaterally legislate (Clinton)
· to reject congressionally determined legislative policies

_________ 
Executive Control 

· Executive power vested in President
· See that the laws are faithfully executed 
Appointment

· Appointments Clause 

· Buckley—
· President appoints superior officers 

· Congress must vest appointment of inferior officers in Pres, heads of dep’ts or in courts

· Pres. appointments subject to confirmation of house. 

· Recess appointments ok during a recess 

· just when it is a real recess (Noel Canning) [not if have potential to become working days] 
Removal (3 approaches/ theories) 
· Congress restricted in power to remove (Meyers) 

· C not restricted at all (Humphreys and Morrison) 
· Categorical Approach

· For purely executive positions -- President has absolute power (Myers) 

· For quasi-leg/jud agencies-- “For Cause” removal restriction okay so long as it doesn’t impair the executive branch’s power to see the laws are faithfully executed (Humphreys) 
· Can’t have two levels of For Cause Protection (Free Enterprise) 

· Single headed body w/ for cause protection is too insulated (Seila)
· Congress must use impeachment to have say in removal beyond statute (Bowsher)

Judicial Review of Admin Decisions 
· Level of scrutiny courts apply when reviewing administration decisioin

Judicial review—describes ability of courts to review agency actions (level of scrutiny) [deference or intrusive review 

[701] – not all agency actions are susceptible to judicial review 

· Availability of Jud Review Question

Abritrary-ness review Qs of Fact or Policy [706]
· agency rule arbitrary and capricious where: 

· relies on factors Congress did not intend for it to consider 

· failed to consider important aspect of the problem 

· offered explanation that runs counter to evidence 

· decision so implausible it could not be ascribed to difference in view or product of agency expertise.
Level of Intrusiveness might depend on the context and nature of agency action 

· changing policy direction-- then agency needs to provide better explanation than when first set policy. 

· (State Farm) high water mark of review – agency didn’t adequately consider alternatives, “didn’t address x, y, and z”

·  FCC- don’t need more evidence to change, unless there is 

· serious reliance on previous policy, or 

· new policy relies on contradictory factual findings

· Decision Not to Act - agency must ground its reasons for action or action in the statute
· review is “extremely limited” and “Highly deferential” (Mass v. EPA)

· still sets aside Agency’s decision. 

· Range of Discretion Statute gives Agency-- if statutory guidance is highly constraining, arbitrariness review will look more intrusive

· Nature of Decision – may determine court’s strict-ness of review

· predictive legislative judgments, specialized decisions, agency expertise – more deference 

· Qs of historical fact, areas where courts feel more comfortable

· Social Significance— decisions with large social significance viewed more searchingly than smaller agency actions that have less social consequences. 


· Pre-textual concerns 

· (Dep’t of Commerce ) Can investigate the entire record and mental processes on a strong showing of bad faith or improper behavior.

Judicial Review of Questions of Law 
· APA § 706 - Decide all Questions of Law, interpret Constitution, and statutory provisions
· 2C – in excess of statutory jx, authority, etc. 

· Skidmore—courts should use agency readings of the statute as a guide

· not really deference at all – “if I agree with your interpretation then you get deference”


Chevron Analysis
Step Zero—

· Is agency interpretation of statute one that Congress intended to receive Chevron deference? 

· only if meant to be authoritative (Mead) 

· authoritative if: 

· formal notice and comment rulemaking procedure 

· formal adjudication

· Factors for determining (Mead) 
· independent review by a court 

· limited precedential power of rules 

· high # of rules 

· no express statutory authorization 

· no “formal” quality procedures


· if not intended authoritative 

· gets Skidmore “deference”

· not really deference at all – amount of weight given is dependent on how persuasive it is if it’s right. 

· Scalia dissents to (skidmore ?) approach—b/c court’s interpretation locks in the court’s interpretation—making courts ultimate determiners. 

· can then only be changed through bicameralism and presentment. 


· Scope of jx receives Chevron deference (scope of jx same as statutory interpretation (City of Arlington) 

· Prior judicial decision does not foreclose agency interp if there’s a gap

· only forecloses if jud decision is that agency interp is unambiguously closed (Brand X) 

· Agency Interpretation of its own rules—Auer deference – courts should defer to agency interpretation of its own rules if: 

· **regulation is ambiguous (after looking at traditional tools of construction)

· interpretation must be agency’s official or “authoritative” position

· Mead 

· interpretation must indicate that agency’s expertise is required 

· interpretation must reflect a “fair and consistent judgment.” 

· Dissent: Auer deference unfair b/c allows agency to interpret rules in an action it’s a part of
Step 1 - Has Congress precisely spoken to the question at issue? 
· Court’s determine based on what they choose to look at in their tools of statutory construction 

Step 2 - If there’s a gap (for agency to fill) 

· is interpretation permissible? 

· explicit gap– arbitrary standard

· implicit gap – reasonable 


· look at statute and regulatory scheme, impacts 

Agency Interpretation of its own rules—Auer deference – courts should defer to agency interpretation of its own rules if: 

· regulation is ambiguous (after looking at traditional tools of construction)

· interpretation must be agency’s official or “authoritative” position

· interpretation must indicate that agency’s expertise is required 

· interpretation must reflect a “fair and consistent judgment. 
Formal Adjudication and Formal Rulemaking—substantial evidence test

· APA provides for substantial evidence review in formal proceedings
· Test may also be required by statute (enabling act) – will use specific “substantial evidence” language. 

· substantial evidence—relevant evidence as reasonable mind might accept as adequate to support a conclusion. 

· Universal Camera—use entire record, including overturned examiner’s findings 

· should hesitate to overturn reasonable findings w/o significant evidence to overturn. 

*normal form of review for rulemaking is arbitrariness review (unless statute specifies otherwise.) 

· formal proceedings—substantial evidence review b/c it is required. 

Availability of Judicial Review 
A. Jurisdiction – does court have legal authority to resolve the controversy? 
a. presumption of jurisdiction 

i. Fed Quest Jx § 1331 will usually cover 

ii. if not can usually find some statute/code which allows jx 

1. APA 702 does not provide ind basis of jx 
iii. trend to favor appellate review 

B. Reviewability – claim or cause of exists that can be reviewed 
a. Basic presumption of judicial review under APA 

i. agency action made reviewable by statute 

ii. final agency action for which there is no other adequate remedy in court 
1. prelim decisions and other non-final action reviewable upon reviewing final agency action
1. “Agency Action”
· Claim can only proceed where P asserts an agency failed to take a discrete action that it is required to take. (requirement comes from statute) 
· Agency act includes: agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act
· compare Norton—Statute didn’t require particular action asked for, and was not denied; self written provisions not compelling of action); with Mass v. EPA – official agency action of denial (reviewable)—where statute req’d action.  
2. Statutory preclusion

Factors for determining Review:

· General presumption of judicial review 
· except where excluded by statue (Johnson)
· presumption of review for Constitutional Questions
· General programmatic attacks to pattern and practice of agency 
· (Haitian Refugee Center—where pattern and practice doesn’t create record to review and review procedures are lacking—Q of due process) 
· Compare w/ Cuozzo – review of pattern/practice was not judicially reviewable where there was good record for appeal. 
· Consider frequency of claim/challenges
· High freq = burdensome and likely no review 
· Challenges to the statute/Congress’s delegation—reviewable 
· Consider how much will review interfere w/ agency policy and priorities 
· Courts don’t want to interfere 
· Benefits challenge (not likely reviewable) 
· area of agency expertise
3. Committed to Agency Discretion by Law

No judicial review where: 

· No law to apply (Overton Park) [b/c statutes drawn broadly] 
· Positively conferring discretion on the agency [deeming clause] 

· (Doe – even though was reviewed for Constitutionality) 

· Categories 

· prosecutorial discretion [presumptively unreviewable] 

· An agency’s decision not to take enforcement action should be presumed immune from judicial review 

· Exception where agency acts in clear violation of its governing statute or in clear excess of statutory authority – if action mandatory
· Reasoning: balancing of factors 

· allocating resources (Can’t go after everyone)
· decisions of how to allocate lump-sum appropriations

· as long as allocated w/in permissible statutory objectives courts can not intervene. 
· Gives agencies flexibility to shift funds 

· Priorities for how to allocate resources and achieve congressionally mandated goal 
C. Standing 
under APA
· Did the agency action cause P injury? 
· Is P in the “zone of interests” to be protected/regulated by the statute or Constitution

· liberal read of the statue in (Assoc of Data Processing )
Generally 
· Injury – must be actual or imminent 
· “some-day” intentions that might lead to injury not enough (Lujan)
· Under “citizen-suit provision” Can’t bring claim on purely procedural grounds where there is no injury

· otherwise courts would just be making the decisions for the agency 
· separation of powers issue

· Procedural injury- to succeed must demonstrate deprivation of a procedural right given to protect his concrete interests 
· Information injury 

· courts have held inability to obtain info can be injury enough for standing if the statute confers a right to obtain the information and P is in the category of people that right is conferred on. 

· Causation – have to allege w/ sufficient plausibility agency action was cause of the injury
· Redressability – have to allege a court’s decision granting relief sought is likely to provide redress for that injury 
· *Reqs relaxed for states. 
D. Timing   [needs much cleaning/clarifying—look back through notes] 
Exhaustion of Admin Remedies 

· CL exhaustion – requires exhausting w/ agency unless:
· cause undue prejudice to rights 

· agency doesn’t have power to grant effective relief 

· agency is biased and additional processes will be futile. 

· APA exhaustion—finality (of agency action) equates to exhaustion
·  does not mandate exhaustion beyond § 704 of APA
· even though final actions may not have been exhausted under admin CL. 

Finality 

· Agency decision-making process reaches natural resting place 
· not mid-review or decision-making 
· final agency action 
· *direct and immediate effect b/c rule is in place ? 
Ripeness & Mootness
Consider: (Ripeness) – even where final actions
· Fitness of issues for judicial decision; 

· Purely legal issues more likely to get review

· comparisons of regulation to statute in abstract

· Does not require factual specific questions of application 

· (Toliet Goods – not ripe) 

· Ripe where: Immediacy of compliance requirement (substantial) leading to consequences 

· can non-compliance be challenged quickly and efficiently 

· know how/when the action will be enforced/ consequences implemented
· (Toilet Goods – not ripe where didn’t know how it would be enforced/implemented) 
· the hardship to the parties of withholding court consideration

· economic harm 

· reputational harm 

· irreparable harm—more than just suspension

ADMINISTRATIVE FUNCTIONS
Policy Formation 
Procedures 

· Informal Rulemaking 
· notice and comment 

· Formal Adjudication 

· rule made on limited/restricted record (smaller set of parties) 

· Informal adjudication 

· not super weighty, no set process

· Formal rulemaking (uncommon) 

· Rulemaking using trial like procedures 

· “on the record after opportunity for agency hearing”

Adjudication—order 

Rulemaking—rule 
· proposed rules must be published in Fed Register

Rulemaking
· generally superior—more feedback, better crafted rules 
· can streamline enforcement

· applies to everyone

· can remove issues from litigation 

Constraints of Policymaking Instruments 
1. Due Process Restraints – notice reasonably calculated and right to be reas heard
a. decisions affecting small group of individuals, w/ particular facts have a right to adjudicatory hearing (Londoner) 
b. Where decision affects large number of people, w/ no factual differences between individuals, notice and comment will satisfy due process (Bi-Metallic) 
i. can be dealt with through political process 

Agency authority to make policy by rule 
· if statutes are ambiguous, courts are willing to see agency policy making tools  in broadest possible light.(through rulemaking or adjudication (Nat’l Petroleum)
ii. Benefits (Nat’l Petroleum; Heckler) 
1. generic and easily interpreted 

2. not one individual singled out (notice and comment before) 

3. better informed decision making 
4. rules allow efficiency and uniformity
a. case-by-case decisions allows potential of unfairness 


Agency Discretion to Make Policy by Order after Adjudication

· Agencies can make policy in adjudication 
· Board can announce new principles in adjudicative proceeding, with choice between rulemaking or adjudication at the board’s discretion
· If rule is applied in case that creates it, then it is good (barring Bell Aerospace concerns) 
· even if only prospective may still be good. 

· Factors considered: (Bell Aerospace) 

· highly complex facts 
· (difficult to draft rule covering everyone) 
· detrimental reliance on old policy
· regulated party has new liability for past acts b/c of rule
· areas of retroactive application

Agency Discretion to make policy by manual or informal guide 

· Rules that affect substantial individual rights and obligations need to be published in Fed Register 

· Agencies have to follow any procedural rules they adopt by notice and comment 

· if procedural rule adopted by informal procedures is intended to benefit public and member of public relies on it to his detriment (when agency action violates it), court may invalidate. 

Rulemaking 

· Basic Reqs: 
· published notice of proposed rulemaking 

· opportunity for public comment (and consideration of relevant matter) 
· Publication of the final rule (552/553(d)) and a concise general statement of rule’s basis and purpose. 
Informal rulemaking Under APA 553 and Related Statutes

1. Notice
a. statement of time, place, and nature of public rulemaking proceedings 

b. reference to the legal authority rule is proposed under 

c. terms or substance of proposed rule. 

i. needs to be adequate allow for meaningful or informed comment

ii. want proposed rule to look like created rule (Chocolate Manufacturers) 
1. Change in original plan to the final rule needs to be a “logical outgrowth” to be adequate.
2. maybe go for vagueness to allow for alteration

2. Explanation of the Decision – “Concise General Statement of Basis and Purpose 
i. creates something for courts to review. 

1. What a court may require may vary w/ the type of rule proposed/rights in question. 

ii. enough if—IDs major policy issues and explains why agency resolved issues it did 

iii. in response- courts have produces very thorough/extensive statements

Formal Rulemaking where—“on the record after opportunity for agency hearing” 
Ex parte Contacts, Political Influence and PreJudgment  
· ex-parte contacts: communications between interested parties outside of normal process (or after record is closed) 

· Common in Congress but not an issue there b/c: large scale target, political accountability, and many needed to make decision. 

· Not allowed in Formal adjudication (trial-like procedures) 

·  Best practice is to put all ex-parte comments in record that are material to decisionmaking 

· nothing in APA about ex-parte contacts in informal rule-making—likely not concern of Congress. 

· Children’s TV and Sangamon – don’t have to put in everything

· HBO—chopped down to particular facts—agencies should not have ex-parte comments, if they do, must be put on record so others can comment
· APA 706 may offer some support for ruling. – reviewing whole record
· Rulemaking that is particularized—deciding between a small number of individuals—courts have issues with ex parte communications. 


Political Influence – all ex-parte communications of central relevance in decision-making should be included on record (Sierra Club) 

Impartiality of Rule Maker 
· Commissioner should be disqualified from rulemaking only where there has been a clear and convincing showing the agency member has an unalterably closed mind on matters critical to disposition of proceeding. 

· differs from adjudication standard—adjudges facts and law of a case before hearing it. 

Hybrid Procedures – some but not all procedures of adjudication
· where some procedures more than 553 reqs are required (exs: oral hearings, cross exam)
· Statutory Hybrids 

· congress will add (in enabling acts) to minimal procedures req’d by APA § 553

· Judicial Hybrid 

iv. except in extraordinary circumstances, 553 gives maximum procedural reqs on agency (or those req’d by agency’s statute) [Vermont Yankee]
1. aka—judicial hybrids are not valid. (except in extraordinary circs) 
a. Sierra and Chocolate—may be argued in area of notice. but likely not valid going forward. 
· Agency Hybrid 
v. agency might add procedures they want 

· Exemptions from 553 
· exempts from notice and comment: [might have to argue legality] 
· interpretative rules 
· valid unless unconstitutional or clearly erroneous 
· interp v. legislative (leg. reqs. notice and comment) (Nat’l Fam Planning) 
· is new interp really an interpretation? 
· if changes interp, then legislative
· is it substantially changing people’s rights, duties, obligations? 
· legislative

· Is it filling gaps ? 
· prob legislative
· if cannot get regulation from interpretation—then legislative and need to go through notice and comment 

· Other test for interp v. leg

· w/out rule would agency have legislative basis for enforcement action or other action
· agency has published the rule in Code of Fed Regulations

· agency has explicitly invoked its general legislative authority 

· rule effectively amends a prior leg rule 

· if answer is yes to any, then it’s a leg rule

· specific height not interpretive of material and strength rule (Hoctor) 
· general statements of policy 
· not force and effect of law

· rules of agency organization, proc, practice (covered less) 
· other “good cause” situations for dispensing w/ notice and comment

3. Strengthening Analysis 

a. CBA

i. CBA which puts monetary value on everything and looks to maximize overall well-being

ii. CBA which weighs all desirable effects vs undesirable effects (not in monetary terms) 
b. Presidential Oversight—Executive orders 

i. created system of centralized review
c. Impact Statement Reqs 

i. only to be considered, not to drive outcome (Robertson/Stricter's Bay)
ii. Challenging decisions—challenge on basis of whether or not effects are discussed, or the extent to which they’re discussed

**Process in determining if Agency Procedures are adequate
look at statute, procedures required 
Then APA requirements 

Compare what court wants to do w/ statutory reqs

· Statute should nearly always win 

· to challenge rulemaking

· arbitrary rulemaking 

· if in area of uncertainty—area of agency expertise; then argument against will not go very far. 
· court will give deference to agency 
Adjudication 

Due Process
1. Is the interest protected by the Constitution? (requiring certain procedures in order to be taken away ) 
· life, 

· liberty – if stigma or disability created such that it forecloses freedom to take advantage of other employment opportunities. (Liberty)  

· property –
·  welfare benefits 
· If granting/retainment of employment is qualified for and non-discrertionary—then it is a protected interest. 

· Employment is right only if clause for renewal absent “sufficient cause” (Board of regents)
· Perry v. Sindermann—possibility of property interest where expectation of being rehired- “de facto tenure”—rehired multiple times, documents, and assurances. 


2. If yes, What are the procedures required? 
a. Goldberg—welfare recipients entitled to evaluation hearing prior to termination of welfare benefits 

i. considers that many of them may not be skilled at writing or able to get counsel, allows them to see what decisionmaker is really concerned about
b. Matthews –evidentiary hearing not required prior to termination of benefits
i. Balance of factors: 

1. private interest to be affected by action
a. need less b/c if really in need can get welfare
2. risk of erroneous depirivation through procedures, and probable value of add’l safeguards used 

a. review of medical documents best for paper review

3. Gov’ts interest including burdens of additional requirements
a. add’l burdens not worth cost of adding hearing and providing benefits while awaiting hearing
c. Loudermill— entitled to notice and opportunity to respond prior to termination
i. does not have to be specific procedures though

d. Arnett v. Kennedy—overturned—had held that procedures could be limited by statute which granted rights. “Bitter with the sweet” idea
i. Loudermill: statutes can’t restrict what is constitutionally guaranteed. 
Due Process: Right to a Neutral Decisionmaker

· should be disqualified if a disinterested observer may conclude agency has in some measure adjudge the facts and the law of a particular case in advance of hearing it. (Cinderella)
· (differs from that for rulemaking proceeding)
· Also DQ’d if a possible temptation exists (Village of Monroeville—judge was mayor—fees went to city fund). 
· Tumey—DQ’d where shares directly in fees. 
Public Access to Government Records
552 – Freedom of Information Act 
a1- requirement for agency to publish in Federal Register [rules/regulations] 
a2—other kinds of information have to make available for inspection/copying [opinions, orders, policy statements, interpretive rules not required to be published under a1] 
a3 – upon request for records which shall make records promptly available to any person. 

· must describe records reasonably, and request made following published rules/procedures
· Agency then must provide unless exceptions

Fed jx is dependent on showing agency has: 
(1) improperly 

(2) withheld 

(3) agency records

· failing to obtain documents is not withholding (Kissinger)
· Executive office of the President is not subject to FOIA (Kissinger) 
FOIA Exemptions

(1) classified/defense/foreign policy

(2) related to internal personnel rules and practices of agency 
(3) by statute 

(4) trade secrets and confidential financial info obtained 

(5) inter/intra agency memos not normally discoverable in litigation 
· If decisions are pre-decisional and deliberative then probably exempt (Sears) 
· final opinions—like those not to charge— are not exempt. 
(6) personnel and medical files—invasion 

(7) records or info compiled for law enforcement purposes 

· Categorical Rule: Invasion of privacy unwarranted Where 

·  3rd party request for law enforcement records or private citizen’s info reasonably invades citizens privacy, and
· request seeks no official information about gov’t agency 

· only records gov’t happens to be storing

· Gov’t balances personal privacy and public interest (Reporters Committee)

(8) relating to regulation of banks 

(9) geological/geophysical information 
