SPRING 2021 IMMIGRATION LAW OUTLINE
I. CITIZENSHIP &  IMMIGRATION POWER
A. Introduction
· Immigration Law Basics
· Immigrant v. Nonimmigrants
· Immigrant (Black’s law): “a person who arrives in a country to settle there permanently”
· Immigrant (INA): “immigrant” means every alien except an alien who is within one of the following classes of nonimmigrant aliens….
· Alien (INA): term “alien” means any person not a citizen 
· Non-immigrant: Non-U.S. citizens who lawfully come to the U.S. temporarily (students, tourists, and many other categories) 
· Big Picture Questions
· (1) Who gets to come here? 
· (2) Who must leave? 
· (3) What rights do noncitizens have?
· (4) Who decides? 
B. Immigration Power
· Overview
· Sources of Immigration Power
· (1) Express, enumerated power 
· (2) Implied power 
· (3) Inherent sovereign power 
· History
	Year
	Law

	1868
	Burlingame Treaty

	1880
	Treaty modified, but anyone who came pre-1880 could come and go if they had a certificate of residence

	1882
	Chinese Exclusion Act imposes 10 year ban on Chinese immigration

	1888
	Scott Act completely ends Chinese immigraiton, even for those with a pre-1880 certificate

	1892
	Geary Act provides for deportation of Chinese nationals in the U.S. who weren’t lawfully present before 1892 (requires proof of white witness)


· Case: Chae Chan Ping v. U.S. 
· Ping came lawfully to the U.S. in 1875, returned to China for a trip and come back post Scott Act with a certificate, but was denied entry 
· Ping makes 2 challenges to the act: 
· (1) conflicts with international law (Burlingame Treaty)
· → court rejects; a treaty is a promise & can be withdrawn
· Since both are supreme laws of land, they are equally valued → resolve by “last expression” (aka go by the most recent law)
· (2) statute itself is not within the powers of Congress
· Though it wasn’t specifically enumerated, Congress (and federal not state governments)  have right to protect & secure their people
· Congress has right to secure own borders as a sovereign nation, a right that they “just kinda have” (aka it is not in the Constitution, it’s a power inherent in sovereignty) 
· Government argues that excluding people on the basis of national origin is similar to excluding criminals, people with incurable disease 
· Certificates are at will & can be revoked whenever 
· Case: Yick Wo v. Hopkins
· Wo = laundry storeowner. SF ordinance discriminated against Chinese storeowners while allowing white storeowners to conduct business as usual 
· Equal Protection Clause comes into play 
· Even tho they’re aliens,  still protected b/c they’re within U.S. territories & granted protection from such blatant discrimination 
· Contrast w/ Ping, who lost his rights under EPC by leaving the U.S.
· Plenary Power
· (1) U.S. has inherent power to regulate immigration
· Power is inherent in sovereignty 
· (2) That power is vested in the federal, not state, government
· (3) The political branches of the federal government (Congress, Executive Branch) have plenary power over immigration -- that is, it is a political question not subject to judicial review
· Case: Fong Yue Ting v. U.S.
· Geary Act required all Chinese in the U.S. to get a certificate of residence to show lawful residence as of 1892 to avoid deportation
· Ting was ordered to be deported b/c he couldn’t product a certificate (needed a white witness, he could only produce a Chinese witness)
· Feared that Chinese would lie for each other
· Court says right to exclude & deport = inherent in their power 
· 2 sides of the same coin: on one side, can prevent people from entering, on the other side can expel thru this same power 
· But, removal = different b/c he’s already here lawfully
· Violation of due process? Can’t be deprived of “life, liberty, or property without due process of law” (requires a minimum of notice & hearing) 
· No violation; deportation is not a crime so he had no right to trial b/c not being punished (so not being deprive of life, liberty, or property) 
· Not being punished; he just hasn’t followed the terms of staying so this is merely enforcement
· Court says the certification process = sufficient for due process 
· Dissent: this is punishment;  gov’t power can’t be so unrestrained
· Chinese = ‘obnoxious’, but still need to  give more process 
· Case: Wong Wing v. United States
· Removal itself is not punishment, but 6 months of hard labor before removal is punishment
· Punishment requires more process → Court imposing constitutional limits; must be given due process (notice + hearing) 
· Detention as part of the means necessary to expel is valid, but can;t lock them up and impose hard labor without more process
· EX: Arizona & Plenary Power
· AZ passed a law to discourage and deter unlawful entry and presence of those unlawfully present  in the United States
· Majority: Supreme Court said this is a federal power; states are limited w/ what they can do
· Inherent power as sovereign to control and conduct relations with foregin nations
· Foreign countries must be able to confer w/ one national sovereign, not with 50 separate states, on immigration matters
· Dissent (Scalia): “As a sovereign, AZ has the inherent power to exclude persons from its territory, subject only to those limitations expressed in the Const. or constitutionally imposed by Congress…”
C. Citizenship
· Membership in a Political Community 
· Immigration Tower
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· What is Citizenship?
· Citizenship entails ….
· Legal status
· Rights
· Political Activity 
· Identity 
· Acquisition of Citizenship
· 2 Ways to Acquire Citizenship
· (1) at birth 
· Jus soli: right of land or ground; conferral of nationality based on birth within the national territory 
· Jus sanguinis: right of blood; conferral of nationality based on descent, irrespective of the place of birth
· (2) naturalization
· Fourteenth Amendment
·  “all persons born or naturalized in the U.S. and subject to the jurisdiction thereof, are citizens of the United States” 
· Case: Elk v. Wilkins
· Native Americans deemed not naturally born citizens; have to naturalize b/c their allegiance is to their tribe and not to the U.S. government, so he’s not “subject” to the U.S.’s political jurisdiction 
· Adding “completely”;  interpret the 14th Amendment as being completely subject to the jrdx of the U.S. → loophole to avoid giving Native Americans citizenship 
· Birthright Citizenship
· Jus  Soli
· INA § 301: The following shall be nationals and citizens of the United States at birth: 
· (a) a person born in the United States, and subject to the jurisdiction thereof; 
· (b) a person born in the United States to a member of an Indian, Eskimo, Aleutian, or other aboriginal tribe
· Case: United States v. Wong Kim Ark
· Kim Ark was born in San Fran to Chinese parents who weren’t citizens 
· Left to China & then came back; on his second return, he was denied entry b/c he was deemed not to be a U.S. citizen
· Court says no; he is a citizen; he was born in the U.S.
· Fourteenth Amendment says “all” → can’t be discriminated against based on race/ethnicity; reaffirm ancient rule 
· Court also looks at old English common law where anyone born in England (with a few exceptions) is a citizen 
· Distinguish from Elk b/c there he was deemed not a citizen due to his political allegiance to his tribe
· Gov’t tries to make the argument that since his parents are Chinese nationals, they are subject to Empire of China → court rejects 
· Don’t want to look at parents b/c then we’d be blocking more desirable immigrants (aka Europeans) from coming to the U.S. 
·  Jus Sanguinis 
· INA § § 301, 309
	INA Section
	Citizenship Status of Parents
	Presence in U.S. prior to birth of child
	Other

	301(c)
	2 married citizens
	Some residence
	

	301(g)
	Married citizen & non-citizen
	USC physically present for 5 years, 2 after 14 years old
	Presence includes parent or grandparent work in U.S. military, government, or qualifying entity

	309(a)
	Unmarried USC father
	USC physically present for 5 years, 2 after 14 years old
	(1) Blood relative by clear and convincing evidence
(2) Written agreement to financially support until 18
(3) Before child turns 18, legitimated, paternity oath, or court order

	309(c)
	Unmarried USC mother
	USC physically present for 5 years, 2 after 14 years old
	


· Case: Nguyen v. INS (upholds 309(a))
· Father = USC and child lived with him & was ordered deported
· Issue: are the differing citizenship requirements for gender a violation of the Equal Protection Clause? 
· Supreme Court says no; not unconstitutional b/c these gender-based distinctions support important gov’t interests:
· (1) ensuring existence of a biological parent relationship
· (2) ensuring that “child & citizen parent have some opportunity or potential” to develop meaningful connection and relationship w/ the U.S.
· These distinctions are substantially related to the achievement of these gov’t interests/objectives → not a violation of EPC
· Case: Sessions v. Morales-Santana (holds 309(c) is unconstitutional)
· Father = 20 days short of 5 year physical presence requirement 
· Issue: is this requirement under 309(a) and (c) discriminatory in that it required longer residency perios for men and shorter for women? 
· YES. Residency distinctions based on gender = unconst. b/c it doesn’t support the gov’t interests laid out in Nguyen; extra years for presence doesn’t ensure a better biological relationship between father & child
· Since this is all pre-birth → residency requirement shouldn’t be different based on gender
· So, instead of making the residency requirement shorter for men, court decides to make it equally as long for women 
· 5 year physical presence requirement & 2 years must be after age 14 (for both men and women) 
· Morales wins on gender discrimination, but no relief b/c still doesn’t meet the 5 year  & 2 years after age 14 presence requirements
· EX: Married parents, both are USC. Live in Ukraine. Baby due in a month, and will be born in Ukraine. USC at birth?
· Yes, the child will have U.S. citizenship since both parents are U.S. citizens, as long as one of the parents had a residence in the U.S. or its outlying possessions prior to the birth of the child.
· Needs to be an “actual dwelling place” so as to qualify; aka a place of general abode
· EX: Father born in U.S. Spent most of his life in Switzerland. Living with a non-USC woman in Paris, with a child on the way. Wants child to be a USC.
· Residence period under 301(g) would preclude Max from obtaining citizenship for his unborn child even if they are married (assuming the couple gets married before child is born) 
· Naturalization
· Naturalization Framework: Statutory Inquiry
· (1) Is the individual already a USC (acquired at birth)?
·  Birthright citizenship? § § 301, 309?
·  Derivative citizenship? § 320 (child of a USC born outside the U.S. now living in the U.S. as an LPR)
· (2) If not, does a naturalization category apply? 
· Spouse of a USC? § 319
· Child of USC? § § 320, 322
· Former citizens? § § 324, 327
· Permanent residents? § § § 316, 318, 326
· Military service? § § 328, 329, 329A
· (3) If so, does anything make the individual ineligible to naturalize? 
· Ideological exclusions? § 313
· Military deserters or users of alienage exemption from service? § § 314, 315
· Final finding of deportability or pending removal proceeding? § 318
· (4) If no bars, are all the requirements for naturalization met? 
· Age - § 334 (18 or older) 
· Residency - § § 316, 319
· Physical presence - § 316
· Show knowledge of English language, history, & gov’t of the US - § 312
· Good moral character - § 316
· Naturalization Requirements 
· (1) Residency: §316(a), 319, 328, 329
· (a)  5+ years continuous residence prior to application 
· 3 years if spouse of USC (or battered spouse or child), possibly no residence requirement if in military 
· Note:
· i) absence of more than 6 months but less than one year breaks continuity of residence, unless applicant shows that she did not abandon her residence 
· → otherwise residence clock starts over
· ii) absence for continuous period of one year or more breaks continuity of residence unless working abroad for American gov’t, American firm engaged in developing the foreign trade and commerce of the U.S., or public international organization (§ 316(b))
· (2) Physical Presence: § 316
· (a) Requires 2.5 years of  physical presence in the U.S.
· (3) Civic and History Knowledge: § 312 (a)(2)
· (a) Applicant must demonstrate “a knowledge and understanding of the fundamentals of the history, and of the principles and form of government, of the United States.” 
· (4) English Proficiency: § 312 (a)(1)
· (a) applicants must demonstrate “an understanding of the English language, including an ability to read, write, and speak words in ordinary usage in the English language” 
· (5) Good Moral Character: § 316, 101(f), 212(a)(2)
· (a) Must show GMC during 5 years preceding application
· (b) CIS can look beyond 5 years in assessing GMC
· (c) GMC defined negatively in § 101(f). Includes bars for the following (not exhaustive): 
· (i) “habitual drunkards”; 
· (ii) those involved in prostitution;
· (iii) aggravated felons;
· (iv) CIMTs; 
· (v) 2+ crimes if sentence is 5+ years; 
· (vi) 180+ days in jail during 5 years preceding application; 
· (vii) drug trafficking 
· (viii) alien smugglers
· (ix) polygamists 
· Note: Applicants may be deemed to lack good moral character for crimes committed a number of years before, which were not considered to be aggravated felonies at the time of their commission
· (6) Oath of Allegiance: § 316(a)
· (a) Oath to uphold constitutional values 
· “Attached to principles of the Constitution of the U.S. and well disposed to the good order and happiness of the United States”
· EX: Naturalization applicant from South Africa says he believes in free thought, free discussion, etc. but is a fervent supporter of apartheid. Believes non-whites are lesser than whites. Wants to start conversation and advocate for a stratified society. Grant naturalization? 
· No. doesn’t believe in equal rights 
· How to Lose Citizenship
· Denaturalization
· INA § 340: can lose citizenship if 
· (a) illegally procured, or 
· (b) concealment/willful misrepresentation of material fact 
· Expatriation
· INA § 349: 
· (1) voluntarily
· (2) commit expatriating conduct
· (3) with specific intent to renounce U.S. citizenship
· Significance of Citizenship
· Immigration v. Alienage Law
· Immigration Law: deals w/ admission and removal 
· Alienage Law: deals  w/ citizen and non-citizen distinction (e.g. benefits, rights, etc.) 
· Case: Graham v. Richardson
· Ps, LPRs of AZ and PA,  denied disability benefits and public assistance 
· “Classifications based on alienage, like those based on nationality or race, are inherently suspect and subject to close judicial scrutiny. Aliens as a class are a prime example of a ‘discrete and insular minority’ for whom such heightened judicial solicitude is appropriate” 
· Noncitizens can’t vote so can’t be sure that Congress will protect them; if Congress passes discriminatory laws against aliens, they can’t just vote to help pass legislation in their favor b/c they lack this political power 
· Laws limiting welfare benefits = unconstitutional 
· States can’t do this; they are encroaching on federal powers 
· Also, noncitizens are like citizens; they pay taxes & contribute to society 
· SO, state statutes that deny welfare benefits to resident aliens and ones who have not resided in the United States for a specified number of years violate the Equal Protection Clause.
· Case: Mathews v. Diaz
· Ps = resident noncitizens admitted lawfully to U.S. < 5 years ago
· Challenge the denial of their enrollment in Medicare Part B supplemental insurance program based on alienage as unconstitutional
· Delaying benefits for noncitizens? 
· Congress can make these rules that would be unacceptable if applied to citizens
· So, fed government can make these laws but states can’t; fed. gov’t has broad plenary power
· But, this case isn’t dealing w/ entry or removal; it’s a matter of receiving public benefits 
· This might deter immigration if people can’t get these public benefits (which might be better b/c we’ll discourage people from “benefit-driven” immigration 
· Distinguishable from Graham; there, court dealt w/ states depriving noncitizens of benefits 
· Here, differential treatment is allowed; Congress does not have to give public benefits to noncitizens 
II. ADMISSIBILITY, DEPORTABILITY, AND REMOVAL
A. Admissibility
· Introduction to Admissibility
· Statutes to Focus On
· § 101 (b) 
· § 201
· § 203
· § 212(a)
· § 214
· § 216
· § 245
· § 245
· Admissions Categories 
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· Key Terminology
· Visa petition: what you file
· Petitioner: USC; LPR; Employer
· Beneficiary: non-citizen seeking admission
· Self-petition: beneficiary petitioning for himself 
· Adjustment of status: non-immigrant adjusting status to LPR
· Seeking Admission
· 101(a)(13)(C): not unless alien has 
· Abandoned/relinquished status 
· Has been absent for continuous 180 days 
· Has engaged in illegal activity after departing 
· Has departed while under removal proceedings 
·  Has committed crime 212(a)(2) (except if waived for hardship 212h, or cancellation of removal 240A(a)) 
· Attempting to enter at time/place other than designated by imm officer, or has not been admitted after inspection.
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· Categories
· NOTE:
· (1) For an immediate relative category: petitioning family member must be a CITIZEN, not an LPR
· (2) “Children” are unmarried and under 21 for purposes of the statute
· (3) A citizen has to be at least 21 to petition for a family member
· (e.g. young child born in the U.S. can’t petition for family) 
· (4) If married a LPR after acquired → “after acquired” 
· But, can still come in under 2a
· Visa Bulletin
· Visa Bulletin: government’s graph of where you are in line they are working on 
· C: current; no wait → serving this category right now 
· Priority date: date of petition
· Your “spot in the line” 
· Practitioners use this date to estimate how long people will have to wait[image: image3.png]Feb 2021
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· EX: 20-year-old Swiss national wishes to immigrate to the U.S.. He has an uncle in Chicago who is a USC and would be willing to any necessary paperwork. 
· No category for uncle/nephew, but could have uncle file petition for his brother/sister (parent of the Swiss national) under F4. 
· One parent becomes an LPR → could petitioner for child under F2b.
· Much shorter line under F2b. 
· EX: Client = LPR of the U.S. for 10 years, married a Kenyan national in Nairobi who has a 6-year-old child through a previous marriage. 
· Client can file a F2a petition for his spouse. 
· Since child is < 18 years old (even if child is a step-child), child can still come in & accompany the mother under an F2b
· EX: Client = LPR who entered 15 years ago. He wants to bring in his brother from Greece. 
· No family category for siblings of LPRS
· Client must naturalize → can then petition under F4 to bring in his brother after client becomes a USC 
· EX: On 2/7/18, you file a first preference petition on behalf of a USC for his 26-year-old daughter (who is a native of Brazil). USCIS requires you to file additional info. You do, and the petition is approved on 4/20/20. 
· A. What is daughter’s priority date? 
· 2/7/18 (date of filing = priority date)
· B. Is a visa available for her?
· Visa is not currently available; maybe 3.5-4 more years.
· C. What if daughter is married? 
· If married, gets bumped into 3rd preference category, but she keeps her initial priority date (2/7/18)
· Conversion
· Conversion: When a noncitizen no longer qualifies for family-based admissions category but does qualify for another, she does not have to go to the end of a new line
· → petition automatically converts to a petition in the newly relevant category, with the original priority date (INA § 204(h)(3))
· Note: 
· If a “2B” converts to 1st preference (where the line is usually longer), the petition “shall be coveted” but the beneficiary may elect not to convert. (INA § 204(k))
· Child Status Protection Act & Aging Out
· ISSUE: If you’re under 21 at the time of priority date, but you turn 21 during the time your petition is being processed, what happens: 
· Potential for aging out whenever a beneficiary has to be under 21 to qualify, and he or she may turn 21 before a visa becomes available. Includes: 
· (1) Immediate relative of USC 
· (2) 2A -- minor child of LPR 
· (3) Child derivative beneficiary accompanying or following to join
· SOLUTION:
· (1) Immediate Relatives
· → child’s age freezes on the date the petition is filed. (INA § 201(f)(1))
· (2) 2A and Derivatives 
· Subtract USCIS processing time from the age at the time the visa becomes current. (INA § 203(h)(1))
· *Visa must be used within 1 year of becoming available*
· EX: Client is a married son of a USC. He has a wife and 4 kids, but only 3 of the kids and the wife join him. Later on, the last daughter wants to join. 
· Scenario A: She is 19 when she wants to come
· Yes, she can follow to join at age 19.
· Scenario B: She was 20 when the visa became available, but is now 21.
· Have to know how long it took for government to process her petition
· Marriages, Generally
· General rule: validity of a marriage is judged by the law of the place where it was celebrated. However, 
· Proxy marriages don’t count unless consummated
· Marriages entered into solely to obtain immigraiton benefits don’t count, even if lawful
· Those that conflict w/ public policy don’t count (e.g. polygame, first cousins)
· Sham Marriages
· Immigration Marriage Fraud Amendments (IMFA)
· Trying to protect against marriage where the solve motivating factor is for immigration purposes/benefits 
· Interviews question what your intentions are, what your future plans are, and more personal, random questions.
· INA § 216: For non-citizens who obtain lawful permanent residency based on a marriage that is less than 2 years old at the time of obtaining the status, the IMFA imposes a 2-year conditional permanent residency. Couple must file a joint petition for removal of the conditional status 2 years after admission
· 216 (d): Petition Requirement 
· Marriage was lawful where celebrated, 
· Marriage has not been judicially annulled or terminated, other than through the death of a spouse, and
· Marriage was not entered into for the purpose of procuring admission as an immigrant
· EX: Juan, a Costa Rica national,  falls in love w/ a visitor from the U.S.. After 2 months, the two get married in Dec. of 2019. The USC files a petition for Juan (as an immediate relative) based on their marriage. It’s approved a year later. Couple picks up the visa in San Jose & fly to the U.S. in Jan. of 2021. 
· Juan gets conditional status b/c marriage < 2 years. 
· In Jan of 2023, couple must file petition to get conditional status removed (say they’re still married)
· Count the 2 year conditional period from the day the Visa is received / entered into the U.S.
· Tip: Better to wait to come into the U.S. until you’ve been married for 2 years to avoid conditional status. 
· EX: Noncitizen I marries USC J and is admitted as a conditional LPR. 2 years later, the conditional basis is removed. 6 months later, they divorce. 1 year after that, I marries K, a noncitizen and filed a 2A petition on K’s behalf. 
· Under 204(a)(2), must wait 5 years to petition for K and must prove initial marriage to J was legit. 
· 216(c)(4): Waiver of Joint Petition Requirement 
· Extreme hardship will result if the noncitizen is removed, or
· Good faith marriage has been terminated and the noncitizen is not at fault for the failure to file a joint petition, or
· Good faith marriage and the spouse/child were battered or subject to extreme cruelty. 
· EX: Noncitizen Elena marries USC Finn and is admitted as an immediate relative w/ conditional LPR status.
· (A) 1 yr later, daughter is born. 6 months after that, Finn walks out and refused to help Elena w/ any further immigration proceedings. Can Elena stay in the U.S.?
· Maybe under a hardship waiver if citizen child stays in the U.S. and Elena can’t b/c its hard to be away from child & doesn’t seem like Finn would help w/ daughter.
· (B) Suppose that Finn and Elena get legally divorced 20 months after her entry. Can she stay in the U.S.?
· Can try to get a waiver for good faith marriage under § 216(c)(4)(B)
· (C) Suppose Elena left after 18 months b/c Finn frequently berated her, found fault w/ her decisions, and occasionally threatened to strike her. Finn has refused to help w/ immigration proceedings. Can she stay in the U.S.?
· Maybe under § 216(c)(4)(C) extreme cruelty waiver
· Note: § 216(h).
· Conditional LPR status “does not include such an alien who only obtains such status as a result of section 203(d)” (following to join)  
· EX: Noncitizens Ana and Benito were married 1 year ago. Ana has just been granted a visa under the employment-based third preference and plans to move w/ Benito to the U.S.. Benito received a visa in the third-preference category as a derivative beneficiary (INA § 203(d)). 
· Conditional status will not apply to Benito’s LPR status b/c it does not apply to derivatives. 
· Bark Test: Marriage is tested at inception
· If not fraudulent or a sham at its inception, it’s valid for immigration purposes 
· Constitutional Standards
· Case: Fiallo v. Bell 
· INA discriminated against fathers & children w/ respect to immigration benefits as “parent” or “child” 
· Dissent: talks about Warner (one of the petitioners) who is a naturalized USC & wants to petition for his son 
· Warner acknowledge paternity, registered as his father, on his birth certificate, and has supported his son since birth 
· Immigration is designed to reunite families; there is no justification
· Says Congress has no logical reason for this distinction; the argument that it’s harder to determine paternity is a cop-out
· Also, points out that if Warner were to get married to a USC, the step-mom would be able to petition for his son, but he can’t 
· Framing the issue as Warner’s “right as a citizen” rather than his son’s rights as a non-citizen (clever, but to no avail)
· Majority:  this is an immigration law case as opposed to a citizen’s rights case
· Congress has this broad plenary power; they have the ability to pass laws to admit/remove noncitizens 
· Dissent’s logic could just open up a can of worms & would create many issues if it’s framed as a citizenship case
· Also, this is the correct decision for administrability purposes & not going to interfere w/ where Congress drew the line 
· Different from Morales-Santana b/c gender distinction on residency requirement served no important gov’t purpose
· Employment-Based Immigration
· Categories
· Note: 
· (1) First preference category can self petition without an offer from employer
· (2) Second preference must get labor certification or a national interest waiver
· (3) Unskilled workers can get a visa through third preference category
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· EB-1: Priority Workers
· ****Labor certification is NOT required
· Includes: 
· (1)Aliens of “extraordinary ability” 
· Extraordinary Ability (INA § 203(b)(1)(A)): 
· (i) demonstrated by sustained national or international acclaim and whose achievements have been recognized in the field through extensive documentation, 
· (ii) the alien seeks to enter the U.S. to continue work in the area of extraordinary ability, and
· (iii) the alien’s entry into the U.S. will substantially benefit prospectively the U.S.
· Extraordinary Ability 8 CFR  § 204.5(h)
· Means a level of expertise indicating that the individual is one of that small percentage who has risen to the very top of the field of endeavor
· Petition must be accompanied by evidence that the alien “has sustained national or international acclaim” -- either evidence of a one-time achievement or at least 3 of the items listed. 
· (2) Outstanding professors or researchers 
· (3) Certain multinational executives or managers 
· EB-2: Advanced Degrees/Exceptional Ability: INA  § 203(b)(2)(A)
· ****Requires labor certification (or waiver)
· Includes: 
· Members of the professions holding advanced degrees or their equivalent, OR
· Exceptional ability in the sciences, arts, or business 







AND
· Whose services in the scientist, arts, professions, or business are sought by an employed in the U.S.
· Waiver: 
· (1) the proposed endeavor has both substantial merit and national importance -- can include business, entrepreneurialism, science, technology, culture, health, or education
· (2) the foreign national is well position to advance the proposed endeavor (focus in on the person, impact no longer has to be national in scope), and
· (3) on balance, it would be beneficial to the U.S. to waive the job offer and labor certification requirements 
· EB-3: Skilled Workers, Professionals, Other Workers
· Skilled: 2 years training or experience, not temporary or seasonal work 
· Profession (INA  § 101(a)(32)): “the term professional shall include but not be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or secondary schools, colleges, academies, or seminaries”
· “Other workers”: capable of performing unskilled labor, not of a temporary or seasonal nature 
· EB-5: Investor Visas
· Employment creation visa
· Entrepreneurs who will invest $1.8 million or more and employ at least 10 USC or lawful immigrants 
· ***Conditional status. Lifted after 2 years
· EX: American university seeks to hire a promising young scientist from India for the physics department, with the rank of assistant professor. Even though he just obtained his Ph.D  3 years ago, the university's interest was attracted by a “brilliant” article he published in an int’l journal. University officials have not yet decided how much teaching they would want him to perform b/c they are primarily interest in his joining an established  research team that they hope will win gov’t grants for the university. 
· First preference category? → probably not 
· (1) Alien w/ extraordinary ability? 
· Unlikely; promising young scientist w/ Ph.D.
· (2) Outstanding professor/researcher? 
· It’s iffy; he was deemed to have written a “brilliant” article he published in an int’l journal. 
· 3 years of experience? Received Ph.D 3 years ago → need more info
· Likely seeks to enter the U.S. for a tenured position? 
· Second preference category → yes, but huge backlog (from India)
· Has an advanced degree,
· His services in science are sought by an employer in the U.S., 
· But, requires labor certification (or waiver) 
· Labor Certification
· Purposes
· (1) protect against erosion of wages of U.S. workers 
· (2) protect foreign workers from low wages
· (3) ensure that no U.S. workers are ready, willing, and able to fill a job before an employer may bring non-citizen to the country to fill it 
· (4) makes it an administrative deterrence so non-citizens first explore employment options in their home country 
·  Steps
· (1) Find a needed worker 
· INA 212 (a)(5)(A)(i)
· Must show that there are sufficient workers able, willing, qualified and available at the time of application to the U.S.  and at the palace where the alien is to perform such skilled or unskilled labor 
· For teachers and those w/ exceptional ability in sciences or arts, must show that there aren’t “equally qualified” workers 
· Employment of non-citizen won’t adversely affect wages and working conditions of U.S. workers 
· (2) Check Schedule A
· (3) Prevailing wage
· (4) Job description 
· Business Necessity (20 C.F.R. 656.17(h)(1)): job opportunity’s requirements, unless adequately documented as arising from business necessity, must be those normally required for the occupation and must not exceed the Specific Vocational Preparation level assigned to occupation as shown in the O*NET job zones. 
· Employer must demonstrate the job duties and requirements bear a reasonable relationship to the occupation in the context of the employer’s business and are essential to perform the job in a reasonable manner 
· Business Necessity, Combining Occupations (20 C.F.R. 656.17(h)(3)): if the job opportunity involves a combination of occupations, employer must document that it has normally employed persons for that combination of occupations, and/or workers customarily perform the combination of occupations in the area of intended employment, and/or the combination job opportunity is based on a business necessity 
· Business Necessity, Foreign Language Requirement (20 C.F.R. 656.17(h)(2)): business necessity for a foreign language requirement may be based upon the following: 
· (i) nature of occupation (e.g. translator), or
· (ii) need to communicate w/ large majority of employer’s customers, contractors, or employees who can not communicate effectively in English 
· EX: Student about to complete his bachelor’s degree in sociology wants to move to the U.S.. Prof Lapp told him he’d help. He said he’d be happy to serve as his research assistant. Prof Lapp can pay him minimum wage, & he’d drive Prof. Lapp to work and mow his lawn as well. Student is 23 and fluent in English, German, French, & Turkish. 
· Can get in under third preference employment category as a professional w/ a B.A. degree
· Schedule A - N/A
· Prevailing wage is roughly $25/hr for research assistant
· If want student to mow lawn & drive, there must be a business necessity (so drop these tasks) 
· Languages -- must also be justified by necessity
· (5) Advertise
· Keep paperwork for future audits 
· Must have lawful, job-related reasons for not hiring U.S. citizen applicant 
· (6) Recruit
· (7) Fill out form (ETA 9089) 
· Restrictions on Labor Certification 
· (a) can’t make employee pay for it 
· (b) expires after 180 days 
· (c) no substitution of different person 
· National Interest Waiver (INA § 203(b)(2)(B)
· Requirement that a second-preference immigrant’s services be sought by an employer in the U.S. may be waived if waiver is deemed “in the national interest” 
· National interest waiver will be approved if: 
· (1) foreign nation’s proposed endeavor has both substantial merit and national importance; 
· (2) foreign national is well positioned to advance the proposed endeavor; and
· (3) on balance, it would be beneficial to the U.S. to waive the requirements of a job offer and thus of a labor certification 
· Diversity Immigration
· Requirements for Diversity Immigration
· INA § 203(c): 
· (1) a high school education or its equivalent, or
· (2) within 5 years preceding the application, at least 2 years of experience in an occupation that requires at least 2 years of training or experience
· Alternative path; lottery for nationalities that are considered underrepresented in our admissions 
· Occurs each year; usually take in 50,000 / year
· Nonimmigrants/Temporary Visitors
· What is a non-immigrant? 
· Nonimmigrant: defined as being here for a fixed purpose of time and a specific (limited) purpose 
· 4 Basic Procedural Paths
· (1) Noncitizen applies for a nonimmigrant visa at a U.S. consulate outside the U.S. 
· (2) Citizens of 39 countries (predominantly in Europe) may be admitted without a visa as a business or tourist visitor for up to 90 days (Visa waiver program) 
· (3) Noncitizen  who has been lawfully admitted as a non-immigrant and who is maintaining that status, may change to a different nonimmigrant status under INA § 248 (Adjustment of non-immigrant status) 
· (4) Other rules apply to noncitizens from Canada or Mexico 
· e.g. Mexico: border crossing card valid for 10 years (and can continue to renew), but only for 20 days at a time
· Non-immigrant Intent
· INA § 101(a)(15): “have a residence in a foreign country that you have no intention of abandoning” 
· Can be shown through residence, work, family still in your home country, etc. 
· Intent when you enter (not after); circumstances change
· e.g. tell your client not to say “I plan on staying here” when being interviewed to come and enter and receive a visa
· Visa Non-immigrant Chart
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· Note: H-2B Visas 
· Includes landscaping, forestry, cleaning, amusement parks, food processing, construction workers, etc. 
· “Need for employee” will end in the near, definable future” and is a “one-time occurrence, a seasonal need, a leak load need, or intermittent need” 
· Unauthorized Immigrants
· How does status affect livelihood? 
· (1) lack of public benefits 
· Can’t get financial, no unemployment compensation
· (2) personal relationships 
· (3) inter-generational status
· (4) makes individuals more susceptible to abuse for fear of speaking up 
· e.g. domestic abuse, work abuses 
· (5) fosters fall sense of patriotism 
· (6) less incentive to report crimes 
· Fear that interaction w/ law enforcement and government will put their status in jeopardy 
· May shy away from resources available to them out of fear of having them uncover your status
· LAPD: doesn’t look at immigration status
B. Inadmissibility
· Framework for Removal Proceedings
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· Introduction to Inadmissibility
· Who Does Inadmissibility Pertain to?
· INA § 101(a)(13)(A): the terms “admission” and “admitted” mean, with respect to an alien, the lawful entry of the alien into the U.S.  after inspection and authorization by an immigration officer 
· INA  § 101(a)(13)(B): An alien who is paroled under section 212(d)(5) of this Act or permitted to land temporarily as an alien crewman shall not be considered to have been admitted
· Who Are Inadmissibility Grounds Applied By?
· (1) State Department: when applicants apply for visa at the consular office overseas
· (2) Customs & Border Protection: when applicants present themselves for admission at the port of entry 
· (3) USCIS: when a nonimmigrant inside the U.S. seeks to adjust status to an LPR
· (4) Immigration Judge: when an individual who is charged with being inadmissible is placed in removal proceedings
· Basic Inadmissibility Analysis
· (1) If seeking admission, does an inadmissibility ground apply? 
· If not → admit. If yes…
· (2) Does an exception apply? 
· If yes → admit. If no…
· (3) Is a waiver available, and are the criteria for a waiver met?
· If not → exclude. If yes…
· (4) Will immigration official exercise discretion to grant the waiver?
· If not → exclude. If yes → admit.
· Crime-Related Grounds
· Statutory Sections
· Includes: 
· 212(a)(2)(A)(i): CIMT (theft, fraud, serious violence) and controlled substances. 
· Exception (doesn’t count toward inadmissibility): 
· (1) if only 1 crime committed under age 18 & it occurred more than 5 years before the date of application 
· (2) maximum penalty did not exceed imprisonment for 1 yr, and was not sentenced to a term of imprisonment in excess of 6 months
· Note: don’t have to be convicted of  CIMT; if you  admit to a CIMT or violation related to controlled substance, that is sufficient
· Conviction (INA § 101(a)(84)(A): formal judgment of guilt entered by a court or….
· Sentencing: imposition of time ordered by the court, not just the time you served  
· 212(a)(2)(B): Multiple criminal convictions, 5+ years aggregate sentence
· 212(a)(2)(C): Drug traffickers
· 212(a)(2)(D): Prostitution and commercialized vice
· 212(a)(2)(H): Human trafficking 
· 212(a)(2)(I): Money laundering, who Attorney General knows, or has reason to believe 
· Problems
· EX: Anand qualifies for family-sponsored first preference. Convicted of petty larceny 7 years ago, sent to prison for 3 months. Admissible? 
· Seeking admission, so subject  to § 212 
· Theft = CIMT. Any exceptions? (Need more facts)
· If under 18 → not inadmissible b/c happened over 5 years before date of visa application. 
· If max penalty possible < 1 year and since he was only sentenced to 3 months, could still be admitted
· What about if he was convicted of 2 counts of petty larceny? 
· Exceptions no longer apply if alien committed more than 1 crime  (even if under 18 and another minor offense); it’s an or, so you still can’t commit two crimes
· What about if grand theft auto? 
· CIMT (theft crime); could maybe fit under age 18 exception (and since it occurred more than 5 years ago) 
· What if possession of 150g of marijuana? 
· No exceptions to drug offenses; only to single CIMT 
· Crime Waiver
· Applies to…
· CIMT;
· Simple possession of 30g or less of marijuana; 
· Multiple convictions; 
· Prostitution and vice; 
· Those granted immunity 
· Under 212(h)(1)(B), requires…
· (1) 15 years ago or prostitution + rehab, or 
· (2) Extreme hardship to USC/LPR spouse, children, parent (but, not for murder, torture, LPRs w/ aggravated felonies, LPRs w/ fewer than 7 years residence), or
· Case: Matter of Cervantes-Gonzales
· Extreme hardship = over and above the normal economic/emotional hardships (e.g. mother is a single parent)
· Look @ hardship suffered by the remaining spouse (or immediate family member), not the spouse subject to removal 
· Cervantes had a citizen wife; family will be separated, she will have trouble finding a job 
· Court says not enough; wife speaks Spanish, has a lot of family in Mexico, and they have no real financial ties since she’s unemployed & he’s a member of a band that’s not lucrative
· Also, he was in middle of deportation proceedings when they got married (so not a surprise, this was already going on)
· Court seems to say that going from poor to poor is not enough, but maybe going from high socioeconomic conditions to poorer conditions can potentially be enough
· Hardship factors (Cervantes) 
· Qualifying relative’s family ties to the U.S. and outside the U.S.; 
· Conditions in country of removal; 
· Financial impact; 
· Significant health conditions
· (3) VAWA Self-petitioner 
· Note: No judicial review of waiver decisions
· EX: Carlos has been an LPR for 34 years. In 1994, at age 19, he pled guilty to statutory rape (sex with underage girlfriend). Received a suspended sentence, no jail time. At the time, the conviction was not a ground for deportation. Clean criminal record since then. Now married to USC with 3 USC children. Carlos took a 2 week trip to the Dominican Republican. Inadmissible on return? If so, any waivers available?
· Check under 101(a)(13)(C) to see if LPR must go thru admission proceedings.
· Statutory rape = potentially CIMT subject to 212(a)(2), so maybe a waiver/exception? 
· Unless under 18, no exception, so would need a crime waiver under 212(h) → has to show rehabilitation  
· Immigration Control Grounds
· Statutory Sections
· Includes: 
· § 212(a)(6)(A): EWI (entered without inspection) 
· § 212(a)(6)(A)(i)
· An alien present in the United States without being admitted or paroled, or who arrives in the U.S. at any time or place other than as designated by the AG, is inadmissible.
· § 212(a)(6)(C): misrepresentation (affirmative) 
· Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure (or has sought to procure or has procured) a visa, other documentation, or admission in the U.S. or other benefit provided under this act is inadmissible 
· 212(i):  waiver for extreme hardship is available to USC/LPR spouse or parent
· § 212(a)(6)(D): stowaways
· § 212(a)(6)(E): smugglers 
· Family unity waiver available to those who smuggled only a spouse/parent/child (212(d)(11)), or 
· Fraud was to help spouse or child (212(d)(12))
· § 212(a)(6)(F): document fraud 
· Family unity waiver available under 212(d)(12)
· § 212(a)(7): don’t have documents at application for admission
· § 212(a)(9): previously removed; unlawful presence
· Previously Removed - § 212(a)(9)(A)
· 5 year bar if removed at arrival -- expedited removal proceedings; or proceedings initiated upon arrival (no admission) 
· 10 year bar if deported (removal proceedings, for those who were admitted and then later removed) 
· DHS can give prior consent to admission before the full bar runs (rare)
· Unlawful Presence - § 212(a)(9)(B)
· 3 year bar if 180-364 day period of unlawful presence; 10 year bar if 365+ day period of unlawful presence
· Exceptions
· Minors, asylees, family unity, battered women and children, trafficking victims, DACA (all don’t accrue unlawful presence)
· Extreme hardship waiver 
· Unlawful Presence - § 212(a)(9)(C)
· Inadmissible if unlawful presence of 1 year (aggregate) or prior removal order, + a new ERI 
· Exceptions
· If AG consents; VAWA waiver
· Problems
· EX: Erol presents a fraudulent Turkish passport at Turkish Airlines check-in in Istanbul, with a B-2 visa in it. Airline refused to let him board. Later, Erol applied for a visa properly. Inadmissible?
· Still admissible; Erol never presented fraudulent document to a U.S. immigration official, but rather he was stopped in Istanbul. 
· EX: Faraz seeks entry on an E-1 non-immigrant visa. He previously entered on a bogus green card 8 years ago, and left after 5 months. Is Faraz inadmissible? Can his USC mom petition for him? 
· Inadmissible b/c this is a wilful misrepresentation 
· Could ask for an extreme hardship waiver to USC mom which is unlikely b/c they’re estranged 
· Mom can petition for him b/c he’s an immediate relative
· EX: Gigi recently married a USC. Three years ago, Gigi was removed from the U.S. for overstaying a B-2 tourist visa. Inadmissible? If so, how before she can seek lawful admission? 
· Gigi has to wait 7 more years; she’s currently inadmissible after overstaying the B-2 visa
· EX: Hugo seeking admission as F-1 non-immigrant. Admits that he entered w/o inspection 3 times in the last 5 years, staying for 5 months each time.
· Admissible? 
· 212(a)(6)(A) EWI doesn’t apply b/c not currently here
· 212(a)(9)(A) doesn’t apply b/c never been previously removed
· 212(a)(9)(B) doesn’t apply b/c you don’t add up time; single period
· 212(a)(9)(C) aggregate of more than 1 year, but not a new EWI → not inadmissible   
· What if Hugo entered a 4th time? 
· Now, inadmissible under (9)(C) b/c aggregate of more than a year
· Also could be inadmissible under (6)(A) b/c of EWI
· What if he only came once for 8 months?
· Inadmissible under 212(a)(9)(B) and a 3 year bar would be triggered
· Waivers?
· Potentially, under 212(d)(3)
· EX: Jae was admitted on a B-1 visa that expired on 5/1/20. Jae stayed in the U.S. until 1/1/21 working w/out authorization during that time. Now back in Korea, a family-based LPR visa becomes available. Admissible? Waivers? 
· Inadmissible; unlawful presence & triggered 3 yr bar when he left (can’t come back until 1/1/24) 
· If he never left → wouldn’t be subject to 3 yr bar
· Not eligible for waivers; only USC/LPR spouses and parents count as qualifying relatives
· Non-Immigrant Waiver
· 212 (d)(3): broader than immigrant waivers, making them easier to obtain
· Factors include: 
· (1) Recency and seriousness of the activity or condition causing the alien’s inadmissibility; 
· (2) Reason for the proposed travel to the U.S.; and
· (3) Positive or negative effect, if any, of the planned travel on U.S. public interests
· Health Grounds
· Statutory Sections
· Includes: 
· § 212(a)(1): communicable disease of public significance; lack of vaccinations; physical/mental disorder + threat; or drug addict/drug abuser
· Waiver § 212(g)
· For communicable disease ground, it covers spouse or unmarried son/daughter of USC or LPR, or parent of USC/LPR, or VAWA self-petitioner
· For vaccine ground, waiver if you prove vaccine would be unhealthy, or if you have religious/moral convictions that prevent it
· For physical/mental disorder ground, at gov’ts discretion
· Public Charge
· Statutory Sections
· Includes: 
· § 212(a)(4)(A): any non-citizen who is “likely at any time to become a public charge is inadmissible”
· Public Charge: an alien who receives one or more public benefits for more than 12 months in the aggregate within any 36-month period (such that, for instance, receipt of two benefits in one month counts as two months’ worth of benefits)
· Factors: 
· Age, 
· Health, 
· Family status, 
· Assets, 
· Education and skills, 
· Affidavit of support
· Public benefits that count:
· Cash assistance
· SSI
· TANF
· SNAP (food stamps)
· Section 8 housing
· Public housing
· Federally funded Medicaid (exceptions)
· Affidavit of Support - § 212(a)(4)(B)(ii)
· Applies to all immediate relatives and family-based visa recipients (and some employment-based visa recipients) 
· Sponsor must show ability to support all sponsored immigrants + sponsor’s own household at 125% of federal poverty line for entire household
· Enforceable until non-citizen naturalizes, dies, abandons status, or 10 years (whichever comes first) 
· Problems
· EX: Juan (sponsor) has wife and 3 kids. Antonio (beneficiary) has wife and 1 kid. 8 people total. Juan’s salary is $33,000.
· Juan does not meet the standard, which here would require $55,150, so Antonio would need another sponsor.
· National Security Grounds
· Statutory Sections
· Includes: 
· INA § 212(a)(3)(A)
· Unlawful activity, 
· Espionage
· Sabotage
· Unlawful exporting, 
· Totalitarian party, 
· Nazi/genocide/torture
· Recruiting or using child soldiers 
· INA § 212(a)(3)(B): Terrorism 
· § 212(a)(3)(B)(iii): Terrorist Activities includes: 
· Violent attacks, 
· Assassination, 
· Kidnap/hostage-taking
· Hijack/sabotage a conveyance
· Use bio/chem agent, nuclear weapon/device
· Use any other weapon or dangerous device w/ intent to endanger safety of 1+ persons or cause substantial property damage 
· Engaged in “terrorist activity” or likely to engage in “terrorist activity”: 
· § 212(a)(3)(B)(iv): “Engaged in” 
· Committing, inciting, 
· Preparing, planning
· Gathering info on targets
· Solicits funds/value
· Solicits an individual to engage
· Affords material support to an individual, or organization or activity 
· No requirement that support directly benefits terrorist activity 
· Small amount can be be sufficient
· Covers virtually all forms of assistance
· Current member of terrorist organization
· Military-type training from or on behalf of terrorist organization
· Incited terrorist activity 
· Endorsed or espoused terrorist activity 
· Spouse or child of anyone who has engaged in terrorist activity in the last 5 years
· Exception: 
· If spouse/child didn’t know or if spouse/child renounces the activity 
· 212(a)(10)- Miscellaneous
· 212(a)(10)(A): polygamists
· 212(a)(10)(C): international child abduction 
· 212(a)(10)(D): unlawful voters
· Exception: 
· If LPR before 16, parents are/were citizens, and reasonably believed she was a citizen
· 212(a)(10)(E): expatriating for tax avoidance purposes
· Adjustment of Status
· What is Adjustment of Status?
· Adjustment of Status: alternative avenue for gaining immigrant status without the inconvenience of leaving the U.S. for consular processing.
· *****Avoids triggering the 3 and 10 year bars for unlawful presence that may apply when an alien leaves
· Criteria for Adjustment of Status
· INA § 245(a): 
· (1) Inspected and admitted, or paroled,  (*VAWA provision)
· Parole - INA § 212(d)(5)(A)
· Gov’t can’t allow an inadmissible noncitizen to enter the country. 
· Does not count as lawful admission (legal fiction)  
· Only immigration officials can grant parole (not immigration judges)
· Typical Uses of Parole
· Receive medical treatment 
· To appear in court
· Prevent separation of families
· Release from detention during removal proceedings alleging inadmissibility  
· (2) Visa must be immediately available
· Can’t have a backlog → use Visa bulletin
· (3) Admissible
· Can’t be inadmissible under § 212
· (4) Lawfully here
· Immediate relative & battered spouse exception
· Limits on Adjustment: INA § 245(c), (k)
· § 245(c)(2): unauthorized employment, unlawful immigration status, or failed to maintain continuously a lawful status since entry → ineligible to adjust
· *immediate relatives are exempted
· § 245(c)(7): an alien seeking an employment-based visa who is “not in lawful nonimmigrant status” → ineligible to adjust 
· § 245(c)(8): employed while an unauthorized alien or otherwise violated the terms of a nonimmigrant visa → ineligible to adjust 
· § 245(k): employment-based preference exception; nevertheless may allow adjustment 
· Can adjust under § 245(a) if out of lawful status, or engaged in unlawful work, for less than 180 days
· DHS Discretion to Permit Adjustment of Status
· Factors:
· (1) Family ties in the U.S., 
· (2) Hardship in traveling abroad,
· (3) Length of residence in the U.S.,
· (4) Preconceived intent to remain,
· (5) Any repeated violations of immigration law
· Problems
· EX: Gary obtains a labor cert for Nora, a British national, who is in the U.S. and has been working for the family for years after entering on a B-2 tourist visa. Nora’s priority date for her employment-based visa is not current. She has never been authorized to work in the U.S.. Can she adjust to an LPR?
· No. Can’t adjust b/c unlawful status & unauthorized work, so she triggers a 10 yr bar.
· Inspected/admitted? Yes, came on a B-2 tourist visa
· Visa available? Yes, employment-based visa is current
· Lawfully present? No, overstayed her visa 
· Work w/out authorization → Not authorized 
· EX: Dennis worked w/out authorization after entering w/out inspection 4 months ago. Dennis married Vera, a USC, who wants to help him get a green card. Can he adjust? 
· No. Can’t adjust. 
· Entered w/out inspection, so wasn’t admitted
· Unlawful presence & worked w/out authorization.
· Immediate relative exception? < 180 days exception? 
· But, b/c he was here < 181 days, he doesn’t trigger 3 or 10 year bar. 
· So, Dennis should go back to the U.K. and his wife can file an immediate relative petition
· Constitutional Due Process & Admissions
· 2-Step Initial Inquiry
· (1) Does due process apply? 
· (2) If so, what process is due? 
· Case Law Overview
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· Case: Yamataya v. Fisher
· 16 yr old girl from Japan trying to come in; was admitted, but after 4 days was deemed deportable for likely to become a public charge
· She had a hearing, but couldn’t really understand English
· She won b/c she was entitled to due process, but she lost in the sense that she got enough due process & wasn’t allowed to remain
· Court said that it was her own misfortune that she couldn’t understand English; she got enough process (notice + hearing) 
· Nowadays, entitled to a translator
· Case: United States ex rel. Knauff v. Shaughnessy
· Knauff = German who married a USC who was a WWII vet
· Knauff was detained and not allowed entry; she wanted a hearing
· Court says an alien seeking entry is a privilege, not a right
· “Whatever the procedure authorized by Congress is, it is due process so far as an alien denied entry is concerned” 
· B/c she was deemed not in the U.S. (even tho she’s standing on U.S. soil, Ellis Island) according to the statute, she’s not considered to be in the U.S. but rather she is seeking entry 
· Knauff was denied under “national security threat” → denied due process b/c she’s not technically in the U.S.
· Case: Kwong Hai Chew v. Colding
· Chew = married to a USC, was an LPR & had been living in the U.S> for 5 yrs
· Chew left on a boat for employment → came back and was denied entry b/c he was an apparent threat to national security 
· Distinguishable from Knauff; not being treated as if he’s seeking entry -- instead, treat him as if he had never left 
· He’s an LPR and is thus entitled to due process b/c he’s a “continuous resident” after a 4 mo trip outside U.S. on a ship
· Case: Shaughnessy v. United States ex rel. Mezei
· Mezei had been living in the U.S. for 20 yrs → leaves to go see his dying mother in Europe
· Denied entry in Romania, had to wait in Hungary to get an exit permit & finally received a visa from the American consulate (end up being going for roughly 19 months)
· Coming back, he was denied entry for national security pursuant to the Passport Act
· So, Mezei was left in detention & denied a hearing
· Also, no one would accept him from Europe or Latin America
· Distinguishable from Chew likely b/c Mezei didn’t have full security clearance, whereas Chew was working on an American ship
· Mezei is treated as seeking admission & denied due process
· Case: Plascencia
· Left for only 2 days, but committed a smuggling offense that would make her inadmissible
· But, was still allowed due process → diminishes the effects of Mezei on returning permanent residents 
C. Deportability
· Deportability Grounds and Relief
· Analysis Overview
· (1) Does a deportability ground apply to the noncitizen? 
· (2) If so, is there an applicable statutory ground for relief from removal?
· (3) Is there a constitutional challenge to the deportability ground or the lack of relief?
· Overview of Grounds of Removal
· Includes: 
· § 237(a)(1): Immigration Control
· § 237(a)(1)(A):  inadmissible at time of entry 
· § 237(a)(1)(B): noncitizen present in violation of this act or any other law (aka an overstay)
· § 237(a)(1)(C): failure to maintain or comply w/ conditions of non-immigrant status
· § 237(a)(1)(E): alien smuggling
· § 237(a)(1)(G): marriage fraud 
· § 237(a)(2): Criminal Grounds
· CIMT
· Aggravated felonies
· Drugs
· Firearms offenses
· Domestic violence crimes
· § 237(a)(3): Failure to Register, Fraud
· § 237(a)(4): Terrorism / National Security
· § 237(a)(5): Public Charge
· Problems
· EX: LPR Anna crossed the border to Canada & drove back w/ Beatrix. B entered using someone else’s green card. Both admitted, but gov’t discovers the fraud and charges both with removal. 
· Anna
· Maybe deportable under 237(a)(1)(E) - alien smuggling
· Maybe also inadmissible under 237(a)(1)(A), depends on whether she’s seeking admission under 101(a)(13) b/c she’s engaging in illegal activity
· Beatrix
· Deportable under 237(a)(1)(A) b/c inadmissible @ time of entry 
· EX: Caleigh, a nonimmigrant in the U.S. on a student visa, took a reduced course load in her second year to surf, then dropped out. Now works full-time at a souvenir shop. Deportable? What if he didn’t drop out, but instead graduated and stayed in LA?
· Deportable under 237(a)(1)(C) - failure to maintain nonimmigrant visa b/c working without authorization & he left school 
· Immigration Control Waiver
·  § 237(a)(1)(H): Available for those removable b/c they were inadmissible at time of entry by virtue of document fraud or b/c of marriage fraud
· Only if they have certain citizen or LPR relatives AND were in possession of an immigrant visa AND are admissible but for the fraud
· Need not show hardship to USC/LPR relative
· But, waiver = discretionary (also waiver for VAWA self-petitioner)
· Criminal-Related Grounds
· Programs that Target Criminal Aliens: 
· Criminal Alien Program (CAP): removal proceedings while noncitizen is incarcerated on criminal charges
· Secure Communities (S-Comm): screens for removable noncitizens as they are booked into jails 
· 287(g): state and local law enforcement officers perform certain immigration enforcement action
· National Fugitive Operations Program: targets at-large criminals 
· CONVICTION
· Conviction § 101(a)(48)(A): requires: 
· (1) court ordered judgment of guilty; or guilty or nolo contender plea; and
· (2) infliction of punishment, penalty, or restraint 
· NOTE: MOST OF § 237(a)(2) deportability grounds require a conviciton
· Main Criminal Grounds
· (1) CIMT
· (2) Aggravated Felonies
· (3) Drug Crimes
· (4) National Security 
· Note: can get waiver for a pardon of CIMT, aggravated felonies, and high speed flight from immigration checkpoint
· Does NOT apply to drug crimes or domestic violence even if pardoned → can still be deported 
· Criminal Ground #1: CIMT
·  §237(a)(2)(A)(i): must be convicted within 5 years after date of admission & convicted of a crime for which  sentence of 1 year may be imposed. Includes: 
· (1) intent to defraud or intent to steal with intent to permanently deprive,
· (2) intent to cause or threaten great bodily harm,
· (3) crimes where malice is an element, or 
· (4) some sex offenses where “lewd intent” is an element
· Criminal Ground #2: Aggravated Felony
·  § 237(a)(2)(A)(iii): sentence does NOT matter
· Includes: 
·  §101(a)(43): murder, rape, sexual abuse of minor, drug trafficking, firearm offenses, demands for ransom, child porn, prostitution, involuntary servitude, national security, alien smuggling, illegal reentry after aggravated felony deportation, + others
· Needs one year (or more) term of imprisonment for….
· Crime of violence, theft/burglary, document fraud, counterfeiting, forgery, bribery, and others
· Crime of violence: offense that has an element the use, attempted use, or threatened use of physical force against person or property of another
· Needs more than $10,000 loss for… 
· Fraud/deceit, money laundering, tax evasion
· Criminal Ground #3: Drug Convictions
·  § 237(a)(2)(B): conviction for violating any law (including foreign country) relating to a controlled substance
· Also includes drug abusers and addicts
· Exception: single offense for 30 grams or less of marijuana 
· Criminal Ground #4: Domestic Violence Crimes
·  § 237(a)(2)(E): crime of violence + victim = current/former spouse or similar relationship 
· Includes: 
· Stalking, child abuse/neglect/abandonment
· Problems
· EX: Elijah, LPR, admitted 7 years ago. 3 years ago, he committed and was convicted of embezzlement and sentenced to six months to two years in prison, with all but six months of the sentence suspended. Removable?
· Yes, removable under § 237(a)(2)(A)(i)
· EX: Farrah was admitted as an LPR 7 years ago. 5 years ago, she committed and was convicted of cocaine trafficking and sentenced to 5 years in prison. Removable? 
· Yes, under § 237(a)(2)(B) b/c it’s a drug offense & doesn’t matter when it happened 
· Also likely removable as an aggravated felon 
· EX: Gene was admitted as an LPR 10 years ago. 5 years ago, he was convicted of tax fraud committed a year prior to the conviction. 2 years ago, he committed and was convicted of money-laundering. Removable?
· Yes. 2 CIMT → removable under § 237(a)(2)(A)(ii) b/c didn’t occur in a single scheme 
· EX: Hanita was admitted as an LPR 8 years ago, committed and as convicted of alien smuggling last year. Removable?
· No. Not removable under § 237(a)(1)(E)(i) b/c smuggling had to be committed within 5 years of entry and not at the time of entry or prior to date of entry. 
· Expedited Removal
· § 235(b)(1):  grants unilateral authority to an immigration officer to remove to an immigration officer to remove noncitizens who are inadmissible b/c they lacked valid entry documents (visa) or b/c they have committed fraud or material misrepresentation
· Case does not go to immigration court
· Applies to those present in the U.S. for < 2 years
· Does not apply to those inspected and admitted
· Credible fear finding avoids expedited removal
· Removal Wrap-up
· Removal Problem: Your client, a LPR of the U.S. was arrested with some of his friends riding around in a stolen vehicle. A small amount of crack cocaine was found in the vehicle. Your client knew that the vehicle was stolen, but claims that the drugs were not his. The prosecutor has suggested that she might be willing to accept a plea for conviction for any one of the following three offenses; all three are misdemeanors under state law.
· (1) Possession of a controlled substance,
· (2) Unauthorized use of a motor vehicle, Cal Vehicle Code 10851
· (3) Receipt of stolen property, Cal. Penal Code 496
· If your client does not accept a guilty plea, the prosecutor has said she will indict him for grand larceny. If your client is convicted of that offense, it would be a felony conviction. What are the immigration consequences of each possible plea? Of the grand theft felony conviction? How would you advise your client? 
· (1) Possession of a controlled substance
· Do NOT plea to this one; makes client deportable.
· (2) Unauthorized use of a motor vehicle
· Best offense to plead guilty to; not a CIMT
· (3) Receipt of stolen property
· Also not a CIMT, but if sentence is long enough, can be deemed an aggravated felony. 
· SO, must make sure sentence is under a year.
· (4) Grand larceny
· A CIMT and an aggravated felony; client SHOULD plead guilty to unauthorized use of motor vehicle. 
· Relief from Removal
· Introduction
· Most cases have noncitizens that are removable under § 237 or should have been inadmissible under § 212
· → then, seek relief from removal
· Voluntary Departure 
· Ask for VD if they have no relief available to them (aka removal is certain)
· Provinces path in future for lawful return
· Categories
· Retaining or Gaining Legal Status 
· (1) Adjustment § 212(h): waiver of inadmissibility for certain crimes, then adjust to LPR
· (2) § 240A: Cancellation of removal → results in LPR status
· (3) Asylum
· No Change in Status, but Avoid Removal
· (1) Prosecutorial Discretion
· (2) Deferred action: humanitarian considerations
· (3) Stay of Removal: after removal order
· Removal Without § 212(a)(9)(A) Bars
· Voluntary Departure § 240B: removal without a final order
· Noncitizen must leave the U.S., but with better prospects for return
· Voluntary Departure
· Note: 
· All forms avoid the 10-year inadmissibility bar triggered by removal order (but they don’t avoid unlawful presence bars) 
· Options
· (1) In lieu of proceedings, or
· (2) At the start of removal proceedings, or 
· (3) At the end of removal proceedings 
· 1 year physical presence prior to NTA
· GMC for 5 years preceding application
· Option 1: Voluntary Departure Before “the Service” 
· In lieu of removal proceedings
· Maximum = 120 days to leave
· Bond may be required, but not mandatory 
· Option 2: Voluntary Departure Before IJ (§ 240B(a)
· Must request prior to master calendar hearing (early in the case)
· Must concede removability; no additional relief can be requested
· Applicant cannot have aggravated felony conviction, or be deportable on national security grounds
· Cannot have prior order of voluntary departure granted when applicant was EWI
· Option 3: Voluntary Departure Before IJ (§ 240B(b))
· At the conclusion of removal proceedings, additional restrictions
· For a maximum of 60 days
· Applicant must have been physically present in the U.S. for at least 1 year before NTA was served
· GMC for at least 5 years immediately preceding application
· Bond required
· Adjustment as Relief from Removal
· Process: 
· Show evidence that you have a basis for becoming an immigrant (i.e., immediate relative) 
· Apply for adjustment and simultaneously seek a 212(h) waiver (which waives certain inadmissibility grounds) 
· EX: Ray, married to a USC, is alleged to be deportable because he committed a CIMT. As a defense to removal, he can apply to adjust his status to LPR (based on relationship to a qualifying USC) in conjunction with a 212(h) waiver. 
· If adjustment granted → won’t be deportable
·  § 212(h)(1)(B): Crime Waiver
· Applies to…
· CIMT;
· Simple possession of 30g or less of marijuana; 
· Multiple convictions; 
· Prostitution and vice; 
· Those granted immunity 
· Under 212(h)(1)(B), requires…
· (1) 15 years ago or prostitution + rehab, or 
· (2) Extreme hardship to USC/LPR spouse, children, parent (but, not for murder, torture, LPRs w/ aggravated felonies, LPRs w/ fewer than 7 years residence), or
· Hardship factors (Cervantes) 
· Qualifying relative’s family ties to the U.S. and outside the U.S.; 
· Conditions in country of removal; 
· Financial impact; 
· Significant health conditions
· (3) VAWA Self-petitioner 
· Note: No judicial review of waiver decisions
· Cancellation of Removal
· § 240A(a): Cancellation of Removal for LPRs only
· (1) LPR for not less than 5 years, 
· (2) Resided continuously in U.S. for 7 years after admission, and
· (3) No aggravated felony conviction
· § 240A(b): Cancellation of Removal (general)
· (1) Continuous presence in U.S. for at least 10 years before application for cancellation 
· (2) GMC for 10 years prior to application (§ 101(f))
· (3) Not convicted of crime that would make noncitizen inadmissible or deportable (212(a)(2), 237(a)(2)), not removable because failed to register or falsified documents (237(a)(3))
· (4) Removal will result in “exceptional and extremely unusual hardship” to a LPR or USC spouse, parent or child 
	
	EEUC
	Age
	Health
	Education
	Family
	Assets/Work

	Monreal
	NO
	Eldest = 12
	All in good health
	Spreak, read, and write in Spanish
	Family ties in Mexico
	

	Andazola
	NO
	11, 6 
	
	Wouldn’t be deprived of all schooling
	Family ties in Mexico
	

	Recinas
	YES
	6 kids; 4 USC (12, 11, 8, 5) and two non-citizens (15,16)
	All in good health
	Don’t read/write Spanish 
	Father not in picture; all of her  family lives in US & are LPRs (significant b/c will all remain in the US)
	Heavy financial & familial burden; no support from father

	Hernandez (in class example)
	
	5 kids, 3 USC (7, 5, 2)
	Lisa (5 yr old) has a blood disorder - no hospital in Mexico
	Don’t read/write Spanish
	
	


· Continuous Residence & Physical Presence Rules
· § 240A(d)(1)
· Service of NTA for removal proceeding stops clock on continuous residence and physical presence (but not for VAWA)
· 212(a)(2), 237(a)(2), 237(a)(4) offenses stop clock on continuous residence and physical presence 
· § 240A(d)(2)
· More than 90-day departure, or aggregate of 180 days outside of U.S. breaks continuous physical presence (does not break continuous residence) 
· Problems
· EX: Jehan lawfully entered the U.S. as a non-immigrant 8 years ago.  Exactly 3 years later, he became an LPR. One month ago, he was served a NTA in a removal proceeding, alleging a non-criminal 237 deportability ground. Is Jehan eligible for cancellation?
· YES. eligible;  NTA doesn’t stop LPR clock.
· Status: LPR for 5 years → satisfies 240A(a)(1)
· Continuous residence for 7 years? → satisfied; came 8 years ago so satisfied 240A(2)(3)
· No agg. felony → satisfies 240A(a)(3)
· EX: Kris was admitted as an LPR 8 years ago. 2 years ago, she was charged with a CIMT, and 2 months thereafter she was convicted. 3 months ago, Kris was served with a NTA in a removal proceeding. 
· NO. Not eligible.
· LPR for over 5 yrs → satisfies 240A(a)(1)
· Served w/ NTA 3 mo ago (7 years, 9 mo after coming) → doesn’t affect her eligibility under this section
· But, convicted of CIMT after 6 years in the U.S. (so 2 years ago) → clock stops b/c charged w/ CIMT under 212(a)(2), clock stopped @ 6 yrs ago
· Also, if CIMT is an aggravated felon, then ineligible under 240A(a)(3)
· EX: Lizbeth was admitted on a student visa 12 years ago, and became an LPR two years ago. She returned home from France for the month of August every year since she first arrived as a student. 3 months ago, Lizbeth was served with a NTA alleging non-criminal deportability.  Eligible for cancellation?
· 10 years continuous presence? 
· No, b/c aggregate of 180 days outside the U.S. from her trips to France → no continuous physical presence under 240A(b)(1)
· EX: Meera has been working without authorization since clandestinely crossing the border from Mexico 12 years ago. 7 years ago, she took a two-month trip to Mexico to visit a dying relative. 3 months ago, she was served with a NTA based on EWI. Eligible for cancellation? 
· Meera took 1 60 day trip -- doesn’t stop her clock until she was served w/ NTA 3 months ago.
· Entered 12 yrs ago, so she still meets the 10 yr continuous physical presence requirement 
· EX: Jose has lived in the US without leaving from 4/1/10 until the present. He entered on a tourist visa, and never left. Jose was served an NTA in November 2019 charging him as removable. Eligible for cancellation? 
· No; served w/ NTA @ 9 years → no continuous physical presence for 19 years
· EX: Yen has lived in the US since 2005. She entered on a student visa, and adjusted her status to LPR in 2010 after she married a USC. She was recently picked up by authorities and placed in removal proceedings, alleging fraud in her student visa application. Since coming to the US, Yen has left several times. 4 years ago, she left the US for 75 days to care for her mother; 2 years ago, she left for 60 days to visit family; and last year she left for 50 days. Eligible for cancellation? 
· Fraud is NOT an agg felony → satisfies 240A(a)(3)
· 5 years as an LPR = satisfied 
· 7 years continuous residence? Yes; even her trips that add up to > 180 days is okay b/c only stop presence, not residence
· *Note: presence is NOT required under 240A(a)
· But, fraud could be a CIMT under § 212(a)(2); no conviction / admission → so prob not going to stop the clock 
· If she had admitted to fraud, clock stopped at her entry
III. CURRENT ISSUES
A. Humanitarian Protections
· Asylum & Refugee Law
· Introduction
· Humanitarian law is a “chink” in a government’s plenary power to exclude/remove people 
· Refugee § 101(a)(42): unable or unwilling to return to, and is unable or unwilling to avail himself of the protection of his country because of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion
· Benefits of Asylum
· Not permanent, but often indefinite
· Adjust status to LPR after 1 year
· Work authorization 365 days after application (pending litigation) 
· Family reunification possible
· Travel
· Access to some public assistance
· Asylum v. Withholding/Non Refoulement
· INA § 208(b) v. § 241(b)(3)
· Standards of proof not the same
· Discretionary (asylum) v. mandatory (withholding) 
· Withholding is country-specific, harder to get, less beneficial (can’t bring immediate family, no adjustment to LPR)
· No deadline for withholding application
· Asylum Application
· Options
· (1) Affirmative to USCIS Asylum Office
· (2) Defensive in Removal Proceedings
· (3) To Avoid Expedited Removal (§ 235(b)(1)(A)(ii))
· If credible fear is found, they become defensive asylum applications before an IJ
· Asylum Eligibility Analysis
· Requirements: 
· (1) Unwilling or unable to return 
· (2) Because of persecution or a well-founded fear of persecution 
· (a) Past persecution or
· (b) Well-founded fear of persecution (reasonable possibility that will be persecuted if returned) 
· (3) On account of (nexus)
· (4) One of five grounds: race, religion, nationality, political opinion, or a particular social group
· REMEMBER: EVEN IF ANALYSIS IS SATISFIED, COULD STILL BE DENIED B/C ASYLUM = DISCRETIONARY.
· What Constitutes Persecution? 
· Persecution: “infliction of suffering or harm upon those who differ (in race, religion, or political opinion) in a way regarded as offensive” 
· Or: “punishment for political, religious, or other reasons that our country does not recognize as legitimate” 
· Examples: 
· Sanctions applied without underlying law, at whim of authorities and w/o constraints
· Sanctions applied w/o judicial or equivalent procedure
·  Sanctions applied w/ invidious discrimination against minorities
· Disproportionate punishment, torture
· Sanctions for actions that may not be legitimately criminalized (political opinions, religious belief or others of the 5 grounds) 
· Threat to life or freedom, including death, torture, beatings, imprisonment (economic harm -- depriving of basic necessities -- can amount to persecution) on account of 1 of 5 grounds
· Disproportionate punishment/illegitimate laws (e.g., death penalty for shoplifting)
· Harm can be inflicted by nongovernmental actors & does not require intent to persecute (e.g., FGM)
· Note: Application of uniform law or gov’t policy unlikely to meet standard (e.g. punishment for failing to do mandatory military service; wear Chador)
· 5 Enumerated Grounds
· Must be on account of….
· (1) political opinion, 
· (2) race, 
· (3) nationality, 
· (4) religion, 
· (5) particular social group
· Case: INS v. Elias-Zacarias
· Guatemalan national was recruited to join the Guerillas & declined 
· Issue: is neutrality a political opinion? 
· Majority says no; failed to show a political motive on Zacarias’s behalf & persecutors’ political opinion is irrelevant
· Majority lists many other reasons, that aren’t political, for why he didn’t want to join & fight w/ them 
· Motive that is important = the victim’s, NOT the persecutor; Majority relies on this for their decision
· Also, standard of review = very high; helps Majority / INS argument
· Dissent: decision not join up = political decision; his refusal to join is a statement / opinion against the resistance movement
· Defining “Particular Social Group”
· Acosta: “bound together by an innate or fundamental characteristic”; characteristic that defines you & can’t be changed 
· Guy tried to organize Taxi drivers in El Salvador to go on a strike → refused to organize the strike on behalf of anti-government forces 
· Fled after violence inflicted on taxi drivers for their lack of cooperation 
· Sought asylum on behalf of persecution he faced for being a member of this taxi collective that didn’t want to go on strike
· R-A-: “how the group is understood in the home country” 
· Proposed social group: women in Guatemala who have been involved intimately w/ Guatemalan men who believe women are to live in male domination 
· Court rejects this proposed social group
· Case: Matter of M-E-V-G-
· Respondent was in well-founded fear of persecution b/c members of Mara Salvatrucha (a gang) beat him, kidnapped and assaulted him while he and his family were living in Guatemala
· Proposed group: Honduran youth who have been actively recruited by gangs but who have refused to join b/c they oppose gangs -- and have been threatened w/ violence for their refusal to join
· 3 requirements for social group: 
· (1) composed of members who share common immutable characteristic
· (2) defined w/ particularity 
· (3) socially distinct within the society in question
· Court says proposed social group is not socially distinct & recognized within society; gang is basically going after everyone
· Widespread gang violence = amentable, but here it’s not a basis for asylum 
· Here, too much particularity might interfere w/ social distinction; group must be discrete & have definable boundaries & can’t be overbroad, amorphous, subjective, or diffuse
· Case: Matter of A-B-
· (As an aside, AG wrote this decision & has power to refer & judge a new case; during Trump administration, AG narrowed asylum in these cases after self-referring & issuing new precedential power)
· Respondent = native & citizen of El Salvador 
· Proposed social group: “El Salvadorean women who are unable to leave their domestic relationships where they have children in common” w/ their partners
· AG says no; not the type of case asylum is meant to protect
· Asylum isn’t protection from all misfortune; this private violence from a private actor (e.g., not a prototypical refugee fleeing from gov’t violence) 
· Presumption: private, non-governmental violence warrants the assumption that it’s not protected by asylum
· SO, after looking at precedent, AG overturns A-R-C-G- b/c it was wrongly decided (“married women in Guatemala who are unable to leave their relationship)
· Application to A-B-: 
· Persecution under statute “does not encompass all treatment that our society regards as unfair, unjust, or even unlawful or unconstitutional”
· Must be inflicted by the gov’t or persons/organizations that the gov’t was unable or unwilling to control; perfect protection is NOT required 
· Here, she got a protective order → evidence that gov’t / police are somewhat willing to help her
· AG says she can relocate...but, she did relocate & husband still found her 
· Problems on Asylum
· EX: Farhana was fired from gov’t job in Germany b/c of her Muslim religion. Eligible for asylum?
· No. Being fired in a discriminatory manner is not enough b/c harm must be more significant 
· Maybe would be different if she got blacklisted & was completely barred from a job in her field
· EX: Jorge Rojas was convicted in Costa Rica for 5 years imprisonment for members of the Communist Party. On release, told not to advocate Communism or he’ll go back to jail. Eligible for asylum?
· Yes. Imprisonment for political opinion; told he’d go back to jail for communism. 
· EX: Rojas was involuntarily civilly committed under a law requiring civil commitment for members of the Communist party & prescribing psychiatric treatment. 
· Most likely. Despite being a uniform law, still targeting a group based on political opinion.
· EX: Yvette was convicted under a law mandating the death penalty for anyone convicted of a sex offense. Escaped from jail, made it to the US. Eligible for asylum? 
· No. Not one of the 5 grounds protected b/c the basis for the punishment is the criminal offense. 
· EX: Yvette 2.0. What if her sex offense conviction was for public nudity when she took her clothes off in front of the National Congress building as a protest against the death penalty? Eligible for asylum?
· Maybe. Could be a political opinion intertwined w/ her sexual offense, but unlikely.
· EX: Certain indigenous peoples in northern parts of Mexico smoke peyote for religious purposes. Mexican law provides 20 yrs imprisonment for smoking peyote. Eligible for asylum?
· Maybe could work; penalizing a religious practice
· Limits on Asylum
· § 208(a)(2)(B)- Filing Deadline: must be filed within 1 year of arrival in the U.S.
· No deadline for withholding of removal
· § 208(b)(1)(A)(vi)- Firmly Resettled: prior to arrival in U.S., entered another nation with (or received) offer of permanent resident status, citizenship, or other permanent resettlement.
· § 208(b)(2)(A)(i)- Being a Persecutor Yourself: very broad ground; includes involuntary action, and that made under duress
· § 208(b)(2) - Serious Crimes, Danger to Community
B. Immigration Enforcement
· Detention
· Rationale for Detention
· Deterrence 
· Ensuring Court Appearance
· Pose a Danger/Risk to Community 
· $$$ Incentive
· Detention Inquiry
· (1) Is the noncitizen in a category that is subject to detention? 
· (2) Does a statutory exception exist/apply?
· (3) Is detention mandatory? 
· (4) Under what circumstances can the noncitizen avoid detention or be released from detention?
· Statutory Basis for Detention
· § 235(b)(2): applicant for admission, not “clearly and beyond a doubt entitled to be admitted” [image: image10.png]Step 1: Is the
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· § 236: pending removal proceedings
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Yes, if removal
proceeding is
pending

Yes, must detain.
No hearing, bond
not possible.

Step 4: When can the noncitizen
avoid or be released from
detention?

* Agency discretion not to detain
§236(a)

* Released on bond by immig’n
official or )/BIA § 236(a)(2)(A)

* Paroled § 236(a)(2)(B)

Detention Pending Removal Proceedings
/ Step s detention \

mandatory? Is alien:

i. Inadmissible due to

criminal or terrorism-

related grounds § 236(c)

(A), (D) or

ii. Deportable due to:

* Crime of moral
turpitude + sentenced
toatleastlyr §
236(c)(1)(C)

* Multiple crimes of moral
turpitude § 236(c)(1)(B)

* Aggravated felony
§ 236(c)(1)(B)

* Controlled substances
offenses § 236(c)(1)(A),
(B)

* Firearms offenses
§ 236(c)(1)(B)

* Miscellaneous crimes
§ 236(c)(1)(B)

* Terrorism-related

: § 236(c)(1)(D) :




· § 241(a): post removal order
· No discretion to release during the “removal period” (90 days from removal order) if: 
· Inadmissible under 212(a)(2)
· Inadmissible under terrorism grounds
· Aggravated Felon 
· Deportable for firearms or drug convictions, or 2+ crimes w/ 5+ yrs aggregate sentence
[image: image12.png]Detention after Removal Order Issued
§ 241(a)

Step 2: Does a statutory
exception apply?

Step 4: When can the noncitizen avoid or

be released from detention?

After the 90-day removal period, agency

has discretion to release with supervision (§

241(a)(3)), or detain under (a)(6) if:

* inadmissible, or

* removable because violated status or
entry conditions, criminal violations, or
security or foreign policy reasons

* arisk to the community or unlikely to
comply with the order of removal

Step 1: Is the
noncitizen ina
category that is
subject to
detention?

Step 3: Is detention

mandatory?

Yes, during 90 day
removal period. § 241(a)
(2). By practice, agency
may release “non-
criminal” non-citizens.





· Problems
· EX: Coast Guard turned over to you, an immigraiton official, someone found floating in a raft offshore who wants to enter the US. She has no documentation whatsoever, and is pregnant. Detainable under § 235(b)(2)?
· She’s an applicant for admission & she’s not clearly and beyond a doubt entitled to be admitted → “shall be detained” 
· She’s inadmissible under 212(a)(7) and subject to expedited removal under 235(b)(1) 
· But, may allow for release b/c she’s pregnant  
· EX: Rafael served w/ NTA on 2/1/21, alleging that he was removable as a result of two heroin possession convictions. At the time, he was serving his sentence for his  convictions. Upon his release from CA prison on 3/1/21, he was taken into custody by ICE. Made his initial appearance in immigration court on 3/3/21. He asks judge to release him from detention on bond. Detainable under § 236?
· No way for Rafael to get out of detention; he’s subject to mandatory detention under 235(c)(1)(A), (B) without any hearing or bond
· Discretion not to detain under 236(a) if detention isn’t already mandatory under any of the 236(c) categories 
· EX: Chege, a Kenyan citizen, is in removal proceedings based on a conviction for unlawful possession of a handgun. 
· Mandatory detention for firearms offenses under 236(c)(1)(B)
· EX: Chege, a Kenyan citizen, is in removal proceedings based on him overstaying a tourist visa. 
· Not subject to mandatory detention; discretionary under 236(a)
· EX: Kim Ho Ma was born in Cambodia. He & fam came to the U.S., where he lived as an LPR since 1984. In 1995, at age of 17, Ma was convicted of manslaughter & sentenced to 38 months imprisonment. After serving 2 years, released to immigration custody, where he remained for years b/c Cambodia refused to accept deportees from the US. Deportable?
· Ma challenged 241(a)  (detention after removal order); he was subject to mandatory removal.
· 241 - lawful/constitutional for 6 mo; afterward, gov’t needs to come back & justify detention… if not → becomes unlawful detention
· Constitutionality of Detention 
· Demore v. Kim: Supreme Court  upheld § 236(c)  as constitutional; due process is not offended by “brief detention” during removal proceedings, even in absence of an individualized determination of flight risk or danger
· Jennings v. Rodriguez: 9th Circuit held that noncitizens become entitled to a bond hearing after 6 months of detention
· Žadvydas: Post-removal order detention is limited to a period reasonable necessary to bring about removal (Presumption: 6 months is reasonable_
· Mezei: no constitutional protections for detained initial entrants
· Žadvydas, Wong Wing: criminal constitutional rights for detention that is tantamount to punishment
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