IMMIGRATION LAW ( LAPP 

Getting to the U.S. Checklist 
I. Are they already a citizen? 

· Jus Soli 

· Jus Sanguinis (right of blood) ( citizens at birth 

· Both USC parents & they are married;  301(c) easiest 

· 1 USC, 1 LPR; married 301(d)

· 1 USC, 1 Alien; married 301(g) 

· USC Father; unmarried 309(a) 

· USC Mother; unmarried 309(c) 

II. Can they naturalize? 

· Does a category apply 

· Spouse of USC 319 

· Child of USC 320, 322 

· LPR

· Other misc. requirements & auto bars 

III. If not, Do they have an LPR husband or wife or brother/sister that can naturalize? Or a 21+ year old kid? 

IV. Getting to the U.S. on a Permanent Basis: Becoming an LPR 

· Family Based Inquiry—Look at Age, Marital Status, Relationship 
· Immediate Relative? NO WAIT! Just processing time! 

· Spouses of US Citizens 

· Subject to IMFA 

· If married abroad, see general rule 

· Legal where celebrated? OK unless against public policy 

· If proxy marriage, not OK unless consummated 

· “Children” of U.S. Citizens

· Child has to be unmarried and under 21 

· Step Children?/Adopted? 101(b)(1) 

· Child Status Protection child’s age freezes at priority date 201(f) 

· Parents of U.S. Citizens that are over 21 

· 1st preference family-sponsored categories? 

· Unmarried Sons and Daughters of U.S. Citizens (21+) 

· 2nd preference family-sponsored category? 

· 2A: Spouses, Children of LPRs 
· Child Status Protection Act allows subtraction of processing time from priority date (filing) to date petition is approved but not current. 
· 2B: Unmarried Sons & Daughters of LPRs (21+) 

· 3rd preference family sponsored category? 

· Married sons/daughters of U.S. Citizens (21+) 

· 4th preference family sponsored category? 

· Brothers & sisters of citizens 21+ 

· Derivative Citizenships 203(d) 

· For those who do not fit in to one of these categories but share a relationship to the beneficiary. They can accompany or even follow to join  (later on)  ( children, spouses and parents 

· IMFA does not apply to the spouses that follow to join/accompany 

· There cannot be after acquired. Have to have the spouse or kid when you come to the U.S. 

· Children who become 21 may raise Child Status Protection Act protections (see 2A) 

· Timing 

· Your filing date is your priority date. 

· Time between filing date and when your petition is approved is called processing time. 

· Conversion (for marriage) 
· If a “2A” converts to a “2B” by turning 21 or if 1st preference converts to 3rd preference (by getting married) 

· Category converts, so you may have to wait longer, but you keep your original priority date. 

· If conversion is 2B ( 1st pref, may elect not to convert 204(k) 

· Child Status Protection Act 

· Note you must be in whatever category you’re in at the time your visa becomes current. 

· Protections only available if VISA is used within 1 year of availability 

· IMFA, INA 216, Marriage 

· For noncitizens who obtain LPR status based on a marriage less than 2 years old, you get 2 years of conditional permanent residency until you file a joint petition 

· Waiver of joint petition 

· Does not include derivatives 

· Double Dealers who get LPR through marriage then want to marry again 

· Employment Based Immigrants 

· Subject to Visa Bulletin based on place of birth 

· Labor Certification required for most 

· Follow to Join is permitted 

· EB-1

· EB-1A: Extraordinary Ability (self petition, no labor cert.) 

· EB-1B: Outstanding Professors and Researchers 

· EB-1C: CEOs 

· All require no labor certification 

· EB-2

· Temporary Avenues 

INADMISSABILITY §212
0. Are they seeking admission? 
1. If seeking admission, does an admissability ground apply? 
2. If not → admit (returning LPR, for ex.) If yes… 
2. Does an exception apply? 
1. If yes → admit. If not… 
3. Is a waiver available, and are the criteria for a waiver met? 
1. If not → exclude. If yes… 
4. Will immigration official exercise discretion to grant the waiver? 
· Waiver= I am inadmissible but I am asking for a discretionary waiver, exceptions are not inadmissible. 
· Only applies to those admitted 

· Returning LPRs presumed already admitted unless p. 21 

· 212 offense unless waiver 

· Exception? 

· More than 6 months outside U.S. 

· Non-immigrant General Waiver 212(d)(3) 

· Crime grounds p. 113-117 

· CIMT (no conviction required, admission enough) 

· Theft, Fraud, or Serious Violence 

· Exception available for 1 crime (Youthful/Minor Offense) 

· Drugs (no conviction required, admission enough) 

· Drugs may make you inadmissible under several categories 

· Multiple criminal convictions 2+, 5+ year aggregate sentence (time ordered) 

· Controlled Substances Traffickers 

· Includes aidors or abettors 

· Includes family members who knowingly benefit 

· Prostitution 

· Human Trafficking 

· Exception for children, but includes 21+ who benefited 

· Money laundering 

· Crime Waiver Discretionary! 

· Immigration Control 

· EWI currently present 

· Fraud/Misrep: affirmative act; silence not a misrepresentation; neither is mistaken statements of fact; attorney can make statements on your behalf; has to be on a U.S. gov’t official 

· Waiver requiring qualifying relative (U.S.C./LPR spouse or parent) & hardship 

· Stowaways 

· Smugglers 

· Family Unity Waiver 

· Document Fraud 

· Family unity waiver 

· Previously Removed (212)(a)(9(A) 

· 5 year bar if removed at arrival 

· 10 year bar if deported 

· Unlawful Presence ( if you leave 
· 3 year bar if 181-364 day of unlawful presence (no aggregating multiples) 

· 10 year bar if 365+ day period of unlawful presence (no aggregating multiples bc statute says aggregate in unlawful presence) 

· Unlawful Presence of 1 year (agg) OR prior removal order AND a new EWI 

· Health 

· Waiver 

· Public Charge (forward looking) ( mostly applies to those seeking to adjust status 

· Aggregate 12 months within 36 months received SNAP or some shit 

· Mostly applies to those seeking to adjust status who have already been here (H-1B) on some program (food stamps) 

· Affidavit of Support that your sponsor can support your + their own household at 125% of the federal poverty line, enforceable 

· National Security (not invoked very often) 

· 118-120 

· Engaged in terrorist activity or likely to engage in terrorist activity

· Includes spouse or child of anyone who has engaged in the last 5 years; exception for child that didn’t know or renounce family members activity 

· Arguments for terrorist activity definition; laundry list on p. 118 

Adjustment of Status:
· Allows you to be here on a tourist visa and then without leaving adjust your status to a student visa, or say from a student visa to LPR 

· Avoids triggering the 3 & 10 year bars for unlawful presence. 

· Usually non immigrant visa ( LPR; could be non immigrant ( non immigrant  
1. Inspected & Admitted 

2. Visa Immediately Available (immediate relative, waited long enough for your visa to be available right away) 

3. Admissible (212) 

4. Lawfully present & didn’t work unauthorized (except immediate relatives & VAWA) 

5. Discretionary (see factors) 

DEPORTATION, §237

      0. Inspected & Admitted are the only ones subject to 237 Deportability Grounds 
· If you EWI’d and then are found, you will be in removal proceedings but the ground of your proceeding will be 212, bc never admitted
1. Does a deportability ground apply to the noncitizen? 
2. If so is there an applicable statutory ground for relief from removal? 
3. Is there a constitutional challenge to that deportability ground or the lack of relief? 
· Immigration Control – 237(a)(1) 

· A Inadmissible @ time of entry 

· Doesn’t apply to EWI 

· Also applies to adjustment if you were improperly adjusted 

· B Present in violation of INA (overstays) 

· C Failure to Maintain or Comply w/ Conditions of Non-Immigrant Status (working on a tourist visa, overstayers) 

· E Alien Smuggling 

· G Marriage Fraud 

· WAIVER for Immigrant Visas procured through FRAUD ONLY 

· Document fraud or b/c of marriage fraud got you in 

· 237(a)(1)(H) 

· Criminal Grounds 237(a)(2) 

· Requires convictions! Unlike admissibility

· Some sort of judgement of guilty or plea and some sort of punishment 

· CIMT p.290 

· Convicted of a CIMT within 5 years after admission & it was a crime of which the sentence could be one year or longer 

· OR 2+ CIMTs any time 
· CIMT defined 

· Intent to defraud or intent to steal with intent to permanently deprive

· Intent to cause or threaten great bodily harm, 

· Crimes where malice is an element, or 

· Some sex offenses where “lewd intent” is an element 

· AGGRAVATED FELONIES

· ANY TIME (see poster) BUT REQUIRE CONVICTION 
· Drug Crimes 

· Any time after admission breaking a law of a state, U.S. or foreign country related to drugs 

· Exception for 30 grams of marijuana 

· Failure to register, fraud 237(a)(3) 

· Terrorism/national security 237(a)(4) 

· Public charge – 237(a)(5) 
EXPEDITED REMOVAL 
RELIEF FROM REMOVAL 

· Voluntary Departure prevents 5 and 10 year bars for “prior removal order” 
· Could still accrue unlawful presence if that is relevant 

· If you have a client that is sure fire removable 

· Prosecutorial Discretion (DACA) ( Does not give you status 

Adjustment as Relief from Removal 

· Usually means you’re an immediate relative (VISA is available) and you can get a 212(h) waiver ( ask for adjustment 
Primary Form of Relief: Cancellation of Removal 

· Only for LPR path 240A(a) 

· LPR for not less than 5 years, 

· Resided continuously in U.S. for 7 years after admission, and 

· No aggravated felony conviction 

· Judge’s discretion 

· Cancellation of Removal for non-LPRs or LPRs who don’t meet the time limits 240A(b) 

· Physically present in U.S. for at least 10 years before application for cancellation 

· GMC for 10 years prior to application 

· Not convicted of a crime that would make you inadmissible or deportable, not removable because failed to register or falsified documents 

· Removal will result in “exceptional and extremely unusual hardship” to LPR/USC spouse, parent or child 
Need affidavit of support for family based & immediate relative








