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Professionalism and the Practice of Law:
Professionalism: 
· Definition of “professional”: refers to a group pursuing a learned art as a common calling in the spirit of public service 
· Tension between law as a business and law as a profession 

· Crystallized by Bates v. State Bar of Arizona 

4 elements of a profession: 

1. Its practice requires substantial intellectual training and use of complex judgements

2. Clients must trust those they consult since they cannot adequately evaluate the quality of the professional’s work

3. Self-interest is sublimated to the client’s interest and the public good 

4. Self-regulating 
Bates: 

· Facts: Two Arizona lawyers, John Bates and Van O’Steen (defendants), ran a newspaper advertisement for their legal clinic, indicating that they offered legal services at very reasonable fees. The advertisement listed the defendants’ fees for the routine legal services offered at their clinic. Subsequently, the Arizona State Bar (State Bar) (plaintiff) filed a complaint against the defendants, as Arizona ethics rules prohibited all advertising by lawyers. The State Bar recommended suspension for each defendant. The defendants sought review of the State Bar’s disciplinary action, arguing that the Arizona ethics rules were unconstitutional. The Arizona Supreme Court rejected the defendants’ claims, and the defendants appealed to the United States Supreme Court.

· first time Supreme Court entered into the realm of ethics 
· held: lawyer advertising protected by the 1st amendment 

· no state can ban advertising after this decision (unconstitutional) 

· said that rule that all ads are inherently misleading goes too far 

· Model Rule 7.1: a lawyer shall not make a false or misleading communication/claim 

· CA corollary: B&P article 9.5

· dissent: 

· weakened supervisory power of court over members of the bar 

· his concern is that this intervention by federal courts weakens power of the state (ethics rules are promulgated by the state supreme court)

· not allowing state control harms experimental nature of system 

· challenge makes states more uniform 

Shapero: 

· deals with solicitation 

· have to look at solicitation by how it’s done 

· in person (active; like ambulance chasers) vs passive advertising (ex. mail)

· difference between the two = overreaching by lawyers 

· with mail solicitation, client can throw it away, not under presume to make decision on the spot 

· Model Rule 7.3: 

· Purpose of rule = prohibit overreaching by undue influence 

· 7.3(a): definition 

· 7.3(b): prohibition on in person solicitation for profit 

· “shall not” = mandatory rule 

· Original rule did not differentiate between mail and in person 

· Shapero struck it down –said they are different 

· CA rule 7.3: 

· More restrictive: 

· No “in person, live telephone or real-time electronic contact” solicitation 
Public Service and Access to Justice: 
Voluntary pro bono service: Model Rule 6.1

· Lawyer should aspire to 50 hours/year of pro bono 

· Cannot be disciplined for not doing it 

· Statement of aspiration (unlike most ethical rules) 

· CA does not have an aspirational rule 

Model Rule 6.2: accepting appointments: 

· “A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause"
· Rule mandatory 
· No CA rule 

Model Rule 6.3: membership in legal service organizations 

· Can serve as a director, officer, or member 
· Caution about conflicts of interest 

Model Rule 6.4: 

· Lawyer may serve as a director, officer, or member of an organization involved in legal reform

· When the lawyer knows the decision will material benefit a client, the lawyer must disclose that but does not have to ID the client 

Model Rule 6.5: 

· Layer participation in limited scope legal service programs allowed 
· Caution about conflict of interest 

Bias and discrimination: 

Model Rule 8.4: misconduct (list of things) 

· Amended to add 8.4(g): 

· “ misconduct = engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status, or socioeconomic status in conduct related to the practice of law. This paragraph does not limit the ability of  a lawyer to accept, decline, or withdraw from representation in accordance with Rule 1.16.”
· CA rule 8.4.1 “prohibited discrimination, harassment, and retaliation” 
Source of Regulation of Lawyers

Sanctions for rule violation: 
· Model Rule 8.5 (also CA rule 8.5): 

· When a member of a bar of state, that state can discipline you 

· Could also potentially be disciplined by state in which misconduct occurs

· Disciplinary sanctions 

· Mere negligence usually not enough to discipline—needs something more willful 

· 2 phases of discipline: 

· 1. Did lawyer violate a particular rule 

· 2. What discipline 

· Sanctions: (most severe to least severe) 

· 1. Disbarment 

· Once disbarred can petition to be readmitted 

· Lawyer has burden of proof by clear and convincing evidence 

· 2. Suspension 

· Take away ability to practice law (usually for a definite period of time) 

· 3. Public Reprimand 

· 4. Private Reprimand 

· 5. Probation 

· Reciprocal discipline: punishment in one state should be honored by another
Disciplinary power and procedure: 

· Ultimate authority = state supreme court 

· CA (and NY) have legislative action that regulate attorneys (B&P) 

· Not really a federal ethics code 

· Federal courts generally adopt ethics code of the state in which they sit 

· Disciplinary sanctions = quasi criminal 

· Do not get compensation for aggrieved client (usually) 

· Some circumstances where court orders disgorgement (but rare—usually done through legal malpractice) 

· Client = victim (analogy to criminal law)

· Disciplinary counsel = prosecution 

· Attorney has the right to representation 

· There is an appellate process 

· In most states goes directly to the state supreme court 

· Other states have intermediary courts 

· Mandatory duty in every state for attorney to cooperate with state bar investigation into conduct 

· Model Rule 8.1(b)
· With few exceptions, lawyers are not given immunity from violating normal laws 

· Exceptions: 

· Governmental immunity 

· Ex: PDs can’t be sued for malpractice 

· Several rules by reference incorporate other rules of law

· In CA (and some other states) have a summary disbarment 

· 6102(c); 6106
Legal Education and Bar Admission 

Character and fitness: 

· Examiners looking for honesty 

· Applicant has burden of proving good character and fitness 

· Clear and convincing evidence 

· Weed out people who are obvious problems 

· Law school misbehavior relevant 

B&P 6060.1: violation of university / law school rules 

· Cannot be used as sole basis of denying admission

· But does not apply to violations that involve moral turpitude or that result in criminal prosecution
Hamm: violent criminal reformed in jail and passed the bar but failed moral character because not honest with investigators about violent past
· Facts: In 1974, James Hamm (defendant) committed two murders and pleaded guilty to first-degree murder. Hamm was sentenced to life in prison, where he was a model prisoner. After being paroled in 1992, Hamm graduated from the Arizona State University College of Law. Hamm passed the July 1999 Arizona bar exam, but was denied admission to practice law by the Character and Fitness Committee (Committee). The Committee conducted a formal hearing in 2004 and considered testimony from Hamm, his wife, and three lawyers who had worked with Hamm, in addition to letters submitted in support and opposition of Hamm’s admission. Although Hamm told the Committee that he accepted responsibility for his prior crime, Hamm consistently assigned responsibility to his accomplice. Hamm also testified that he did not intend to kill his victims, even though the record showed otherwise. Moreover, Hamm failed to fulfill parental obligations to his son for over 30 years. Hamm did not make any attempt to provide for his son until 2004, when he applied for admission to practice law. Although Hamm told the Committee that his son had been adopted and refused Hamm’s support, his son testified more credibly to the contrary. Hamm also failed to truthfully answer a question on his Character and Fitness Report involving a physical altercation between him and his wife. The Committee concluded that Hamm had failed to establish the requisite character and fitness for admission to practice law. Hamm petitioned the Arizona Supreme Court for review. However, Hamm failed to properly cite to sources in his petition and refused to acknowledge that the conduct was improper.

CA Model Rule 8.1—honesty 

· “shall not make material statement lawyer knows to be false” 
Unauthorized Practice of Law

2 elements: 

1. Practice of law 

2. Unauthorized 

2 types of people who violate: 

1. No law license (unauthorized) 

2. Lawyer practicing in state where not admitted (unauthorized) 

Can be a crime, usually a misdemeanor 

· Repeated violations = felony 

Brumbaugh: nonlawyer offered "do it yourself" divorces, wills, resumes, and bankruptcies. Told Cs where to sign and prepared documents, which forms to use, where to send them, and answered interpretive questions (helped people fill out forms)

· Facts: Marilyn Brumbaugh (defendant) operated a business in Florida called Marilyn’s Secretarial Service, in which she performed typing services for do-it-yourself divorces, wills, resumes, and bankruptcies. Brumbaugh, who was not licensed to practice law, prepared legal documents for her customers in uncontested marriage dissolutions, and advised the customers regarding the costs and procedures that needed to be followed in order to obtain marriage dissolution. Brumbaugh charged her clients $50 for her services. Brumbaugh did not provide her customers with blank forms, but typed the documents herself after obtaining information from her customers. The Florida Bar (plaintiff) filed a petition charging Brumbaugh with engaging in the unauthorized practice of law, and sought an injunction prohibiting Brumbaugh from engaging in the allegedly unlawful acts. A referee appointed by the Supreme Court of Florida determined that Brumbaugh had engaged in the unauthorized practice of law. Brumbaugh objected to the referee’s findings, arguing that her civil rights had been violated and that she had been denied the right to make an honest living.

· Ct: these activities = UPL because giving such advice affects the rights of the Cs and requires legal skill (could sell and type forms, but not correct errors and omissions or give advice)

· By a L not admitted to practice in the jurisdiction
· Result of this holding: can sell forms, but cannot give advice on how to fill them out 

· Access to justice issue 

· Most strict the state is about the unauthorized practice of law, the more expensive the process is 

CA Rule 5.5; Model Rule 5.5

· A lawyer cannot: 

· can’t practice unauthorized

· Assisting a nonlawyer in the unauthorized practice of law = disciplinary violation for lawyer 

· Model Rule 5.5(c)  - exception:

·  associate w/ local counsel

· pro hoc vice admission

· ADR proceedings

· Reasonably related to work in your own jurisdiction 

Multijurisdictional practice:
· In-house
· Strictly federal practices 

· Foreign lawyers 
Duty of Competence:

Consequences of incompetence 

Effect of a lawyer error/misconduct: 

· Agency: lawyer = agent; client = principal 

· As a default matter client responsible for misconduct of lawyer 

Model Rule 1.1: competence: 

· “A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation” 

CA Rule 1.1(a): 

· Lawyer shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence

· Mere negligence by lawyer not enough 

Bailey: 

· Facts: Robert Bailey and others (plaintiffs) sued Maguire Group, Architects, Engineers, Planners, Ltd. (Maguire) (defendant), alleging that they had suffered personal injuries as a result of Maguire’s negligence. Maguire was represented by attorney John Coffey Jr. The plaintiffs served upon Coffey a request to Maguire for production of documents. Coffey never informed Maguire about the request, and never responded to the request. Coffey also never responded to follow-up motions to compel Maguire to produce the requested documents. Coffey served as legal counsel for Maguire on other matters and routinely met with Maguire representatives to provide case updates. However, Coffey advised Maguire that nothing was happening in the negligence case. As a result of the failure to respond to the request for production and the subsequent motions, a default judgment was entered against Maguire for damages. Upon learning of Coffey’s mishandling of the case, Maguire hired a new attorney to file a motion to vacate the default judgment. The motion to vacate was based on Superior Court Rules of Civil Procedure (Rules) 60(b)(1) and (6), which granted a party relief from final judgment on the basis of their conduct or their attorney’s conduct for reasons such as excusable neglect. Maguire argued that Coffey’s alcohol abuse during his representation caused him to improperly handle the case. The trial court denied the motion to vacate on the basis that Coffey’s failure to respond did not constitute excusable neglect, but rather resulted from unexplained or willful conduct. Maguire appealed.

· Law of excusable neglect = FRCP 60(b)

· In Pioneer Investment Services: SCOTUS set forth 4 part balancing test to determine whether a party moving for relief on this ground should prevail

· 1. The danger of prejudice to the non-moving party 

· 2. The length of delay and its potential impact on judicial proceedings 

· 3. The reason for the delay, including whether it was within the reasonable control of the movant, and 

· 4. Whether the moving party’s conduct was in good faith 

· Inadvertence, ignorance of rules, r mistakes construing the rules do not constitute “excusable neglect” 

· Some courts (including CA and 9th Cir) provide relief when L commits "gross negligence”
· Other courts have allowed for relief in “extraordinary circumstances” 
· Ex: lawyer sudden onset of cancer going straight to chemotherapy 
· Because of agency relationship, client bound by lawyer error 

· Client’s remedy when lawyer messes up = sue lawyer for malpractice 

· Some courts have granted clients relief from judgements where the lawyer has completely abandoned the client, which may be seen as either a complete severance of the agency relationship or as the commission of fraud on the client 

· This is unusual though 
Legal malpractice (Civil Matters)

Prima facie case (tort): 

1. Duty (question of law)
a. Existence of duty 

i. If client lawyer relationship exists = duty exists

ii. If no client-lawyer relationship, default answer is no duty, but there are exceptions 

b. Standard of care 

i. Standard of care of other lawyers 
ii. Specific conduct that falls below the standard of care
2. Breach of duty (question of fact)
a. Conduct that falls below the standard of care 

3. Factual cause of legally cognizable harm (case within a case)

a. Looking at lawyering in the underlying case 

4. Proximate cause (foreseeable type of harm and class of persons)

a. Not a lot of proximate cause issues in legal malpractice 

i. If economic harm to the client, established 

Goals = compensation and deterrence 

Togstad: 

Facts: John Togstad (plaintiff) was severely injured and partially paralyzed after a physician committed medical malpractice while Togstad was hospitalized. Fourteen months later, Togstad’s wife Joan (collectively, plaintiffs), met with attorney Jerre Miller (defendant) of the law firm Vesely, Otto, Miller & Keefe (Vesely) (collectively, defendants). After Joan explained what had happened to John in the hospital, Miller informed her that there was no legal claim to pursue. Joan was not billed for Miller’s time. Miller did not advise Joan to seek alternative legal advice, nor did he inform her of the two-year statute of limitations for medical-malpractice actions. Joan did not pursue the claim, relying on Miller's advice. She consulted another lawyer a year later, but the statute of limitations for a medical-malpractice claim had expired by that time. The Togstads filed a legal-malpractice action against Miller and Vesely. At trial, the Togstads' legal expert testified that, at a minimum, a competent medical-malpractice attorney would request medical authorizations from the client, review hospital records, and consult with an expert in the field before giving an opinion about a potential claim. Experts for the defendants conceded that hospital records should have been reviewed. A jury found for the Togstads and awarded $610,500 in damages to John and $39,000 in damages to Joan. Defendants appealed.
Miller never billed; no retainer agreement 
· No fee arrangement discussed 

· No formal attorney client relationship 

· 45 min meeting 

Malpractice elements: 

· Duty: 

· Did miller owe a duty 

· Was there an attorney client relationship formed? 

· Question here is whether a duty owed at all 

· Here, miller found to have owed a duty 

· Miller and togstad had different versions of what happened

· Togstad said going for legal advice—wanted to know whether she had a case 

· Heard miller say that she didn’t have a case 

· Miller never said “I don’t have expertise in this-should seek expert advice”

· Never said anything about SOL

· Miller 

· Said his firm doesn’t handle this type of case 

· Said she should seek out another attorney promptly

· Client’s version of facts will be believed unless concrete evidence to the contrary

· How could miller avoid this lawsuit? 

· Send a letter memorializing meeting 
· Written a memo for the file 

· Contemporaneous memo 

· Have another person from firm in room 

· Formal referral 

· How is an attorney-client relationship formed?

· Creation should be intentional: 

· Lawyer should affirmatively say what they are doing/ not doing

· Restatement of law governing lawyers section 14 (In supplement pg 346)

· 1. Person manifests to lawyer person’s intent to have lawyer provide legal services; and 

· 2 either 

· Lawyer manifests consent 

· Or lawyer fails to manifest lack of consent when the lawyer knows or reasonable should know ___ 

· Restatement trying to fit Togstad holding 

· Restatement section 15: 

· Lawyers duty to prospective client
· Duty of reasonable care  

· Standard of care 

· Not a difficult issue (note 2, pg 124): 

· Most courts define standard of care for a lawyer as “that decree of care, skill, diligence, and knowledge commonly possessed and exercised by a reasonable, careful, and prudent lawyer in the practice of law in the jurisdiction, under the same or similar circumstances” 
· Degree of care, skill, diligence, or knowledge …. 

· Compared to other professionals of the same type within your jurisdiction 

· National may be relevant if lawyer practicing in narrow specialty 

· Breach of duty 

· What did Miller do/ not do that fell below standard of care 

· Alternative conduct that a reasonable lawyer would have/ should have engaged in 

· Compare conduct to what a reasonable lawyer would have done in the same circumstances 

· Based on expert testimony 

· Here reasonable lawyer would have: 

· Done research before giving advice 

· For medical malpractice—need to do minimal research before giving opinion of merits 

· Informed her of statute of limitations 

· Factual cause 

· Lost the ability to bring medical malpractice case 

· His breach caused her to not bring a case that she would have won 

· If she didn’t have a meritorious underlying medical malpractice case…she would’ve lost anyway. Lawyer would not be civilly liable for malpractice 

· She was required to prove that the medical malpractice case would have been successful 

· Has to present this case as part of the legal malpractice claim 

· Here: jury found that the doctor and hospital were negligent, doctor’s conduct was direct cause of injuries 

· But for miller’s negligence, togstad would have won the medical malpractice case 

· Proximate cause: 

· Foreseeable class of persons risked by negligent conduct 

· Type of harm foreseeable 
· Amount of damages: jury 

· John Togstad: 610k—what he would have gotten in underlying medical malpractice case 

· Amount you would have gotten with competent lawyering 

· Wife (Togstad): 39k 

Macintosh Bank case: 

· Facts: McIntosh County Bank (McIntosh) (plaintiff) purchased a loan from Miller & Schroeder (Miller). McIntosh did not rely on Miller’s analysis but conducted an independent analysis of the loan. Miller hired Dorsey & Whitney, LLP (Dorsey) (defendant), to represent it in securing the loan. The debtor defaulted on the loan. McIntosh brought a legal malpractice suit against Dorsey. The district court granted summary judgment to Dorsey, finding that McIntosh was neither a client of Dorsey, nor a third-party beneficiary of Dorsey’s attorney-client relationship with Miller. The court of appeals reversed. Dorsey appealed.

· There are some nonclients who are owed duty of care by lawyer 

· What are the circumstances: 

· In this case: Dorsey and Whitney (firm) represented a company 

· Macintosh bank came into the case because purchased loan 

· Court holds: law firm did not own bank a duty on these facts 

· Narrow set of cases where lawyer owes duty to nonclient 

· General rule is that there has to be a lawyer client relationship (few states only allow clients to sue) 
· Exceptions: 
· Primary beneficiary 

· If plaintiff is primary beneficiary of the work of the lawyer 

· Client intends lawyers work to benefit 3rd party and lawyer knows of that intent 

· On these facts: no evidence that law firm knew; second element not met 

· Lucas v. Hamm (CA supreme court)—will beneficiary 
· First case that create an exception to the general rule (remains the lead case)

· Beneficiaries of a will sue the lawyer for messing up drafting of will; lawyer knows why client wants will drafted (benefit the beneficiaries) 

· Some courts allow: reliance of 3rd party beneficiaries 

· Involve opinion letters written letters by lawyers client gives to lender 

· Lawyer knows the purpose of the letter is for client to get a loan 

· Lender can sue lawyer for malpractice 
Equitania Insurance case: 

· Facts: The Vimont shareholder group (Vimont) (plaintiff) of the Equitania Insurance Company (Equitania) (plaintiff) hired Laurel Garrett (defendant) and her law firm, Slone & Garrett, P.S.C. (defendant), to represent Vimont in its attempt to gain control of Equitania. Vimont’s attempt to gain control of Equitania resulted in Vimont purchasing the shares of another shareholder group. Vimont sued Garrett and her law firm for legal malpractice, alleging that Garrett negligently advised Vimont during a shareholder dispute. Specifically, Vimont alleged that Garrett failed to properly advise Vimont as to how to retain control of Equitania, that the methods Garrett advised violated the insurance code, that Garrett violated a fiduciary duty to Vimont’s shareholders, that Garrett was unethical, and that Garrett was substantially more expensive. The trial court granted partial summary judgment for part of the claim in Garrett’s favor, and the rest of the claim was resolved in Garrett’s favor by a jury verdict. At the jury trial, Vimont had objected to jury instructions stating that an attorney could not be held responsible for errors in judgment or for advising a course of action that proved to be unsuccessful. Vimont appealed the jury verdict, and the court of appeals upheld the trial court’s ruling. The state supreme court granted discretionary review.

· Case involves attack by plaintiff on trial judge’s instructions that lawyer cannot be found liable on mere errors in judgement 

· Higher court said not correct statement of law 

· Allegations of complaint: 

· Attorney negligently failed them on how to properly get control of corp. 

· Manner she advised them violated insurance code, fiduciary duty, more expensive 

· Page 132: there can be many circumstances where lawyers make error in judgement that deviate from standard of care 

· Some errors are actionable, others aren’t 

· Question is whether other attorneys would make the same error

· Jury can and should determine breach if reasonable can differ on whether conduct fell below standard of care 

· Jury instructions should not be leading them astray 

· Note 1 after case: when dealing with question of breach of duty: foresight test 

· Would a lawyer at the time have done the same thing 

· Not 20/20 hindsight 
Should violation of one of more disciplinary rules be the basis for a cause of action? 

· Model Rules: scope (page 12)

· Model rules are designed for discipline 

· Paragraph 20 (pg 13): violation of a rule should not itself give rise to cause of action 

· Rules not designed to be a basis for civil liability 

· This has been carried over by courts 

· Lawyers violation of a rule may be evidence of breach of fiduciary or other legal duty 

· Relevant to show breach of duty, but not determinative 

· CA rule 1.0: 

· Statement of purpose—intended to regulate lawyer conduct through discipline 

· Mere negligence not enough (willful violation to violate rule) 

· Violation of rule does not give rise to damages 

· Not to be given negligence per se effect

· Can’t be sued for legal malpractice for simply violating a rule 

· No private cause of action 

· Lawyers violation of a rule may be evidence of breach of fiduciary or other legal duty 

· Relevant to show breach of duty, but not determinative
· Rules not irrelevant in malpractice—help establish reasonable lawyer standard 

Breach of Fiduciary Duty: 

· A lawyer is a fiduciary to the client 
· Relationship is one of trust 

· Separate tort claim 

· No duplication between legal malpractice and breach of fiduciary duty 

· Violating confidentiality 

· Making misrepresentations

· Self-dealing 

· Representing conflicting interests without client’s consent 

· Can owe duty to persons other than clients  

Factual cause of legally cognizable harm: 

· Case within a case proof 

· Case fails on factual cause grounds if harm would’ve happened even if lawyer did not act negligently 

· But for causation 

· Have to prove that the underlying case is meritorious 

· Or even if you won, prove that you would’ve gotten a more favorable result but for negligence 

· Most underlying cases settle 

· Can still sue for malpractice in settlements 

· “I accepted this amount of settlement, but I would’ve gotten more” (plaintiff) OR “I would’ve settled, but not for this much money” (defense) 

· Court’s looking at the reality—would you have actually gotten more money 

Proximate cause issues: 
· Don’t usually arise 

· Class of persons already limited 

· Client foreseeable person 

· Type of harm: 

· Almost always economic 

· Foreseeable—if you mess up client will lose something 

A client can sue for malpractice in transactions: 

· Had lawyer not acted negligently, transaction would have been more favorable to the client 

· Harder to prove, but possible 

· Viner v. Sweet (note 5 on 143) 

· CA case about transactional legal malpractice  

· Court made it clear that but for causation is required for transactional and litigation malpractice actions 

· But for the negligence, would have had a more favorable transaction 
· In litigation—can also bring a claim if you win, if you would’ve gotten a more favorable outcome but for the negligence 

· Only option isn’t that you didn’t bring a meritorious case or would’ve won a case…
Damages: 
· Damages must be proved to a reasonable certainty 

· Can’t be speculative 

· Some recognized methodology of damages 

· Issue: collectability 

· Have to show that you would’ve actually collected the judgement 

· It’s one thing to obtain a judgement, another to collect it 

· Plaintiff has to prove that the underlying judgement is collectable (majority rule)

· Prove by preponderance of the evidence 

· Trend in the opposite direction that the burden should be on the lawyer 

· Lost punitive damages: 

· One of the damages you lost in underlying case was punitive damages (from underlying defendant) 

· Jdx split on whether plaintiff can obtain lost punitive in malpractice 

· Growing majority say no (looking at purpose of punitive damages) 

Proving a malpractice claim: 

· Need an expert witness 
· Unless “common knowledge exception” applies

· Vandermay v. Clayton 

· Facts: From 1977 to 1983, Larry Vandermay (plaintiff) and Bob Wester operated VanWest Oil Company (VanWest), and Paul Clayton (defendant) served as VanWest’s attorney. In 1983, Wester sold his VanWest shares to Vandermay, and in 1986, Vandermay decided to sell VanWest. VanWest stayed on the market for three years. During that time, VanWest continued to grow. For one project, the Astoria site, Vandermay needed a bank loan, and the bank required an environmental assessment to approve the loan. Soil tests at the Astoria site revealed oil contamination up to 15 feet underground. In October 1989, David Harris submitted a written offer to buy VanWest. The offer included a provision requiring Vandermay to assume liability for any environmental claims on the Astoria site. Vandermay agreed that he would pay up to $5,000 to clean up the Astoria site and instructed Clayton to draft an agreement to that effect for the closing. Clayton drafted the agreement, but at the closing, Harris informed Clayton and Vandermay that he would not sign Vandermay’s agreement and instead proposed his own. Harris’s agreement provided that VanWest would be liable for costs in excess of $5,000 under certain federal and state laws. Vandermay looked to Clayton, who indicated by nodding his head that it was okay for Vandermay to sign the new agreement. Vandermay signed the new agreement and completed the sale of VanWest. After the sale, additional soil tests revealed substantial contamination at the Astoria site. In litigation over the cleanup costs, Vandermay and Harris settled, splitting the cost of the cleanup, with Vandermay paying over $585,000. Vandermay then sued Clayton alleging legal malpractice for not advising Vandermay about his liability in signing Harris’s agreement at the closing. Vandermay called one expert witness at trial and asked the expert for his opinion about what a lawyer in Clayton’s position would have done when the revised agreement was presented at the closing. Clayton objected, and the court held a hearing to determine whether the expert could testify. The court concluded that the foundation for the expert’s testimony was inadequate. Clayton moved for a directed verdict, and the court granted the motion, holding that expert testimony was required to prove legal malpractice. Vandermay appealed the trial court’s decision, and the court of appeals found that expert testimony was not required and reversed the decision of the trial court.

· 3 issues on which an expert is needed 

· What the standard of care is 

· Note 2 after togstead defines standard of care: Most courts define standard of care for a lawyer as “that decree of care, skill, diligence, and knowledge commonly possessed and exercised by a reasonable, careful, and prudent lawyer in the practice of law in the jurisdiction, under the same or similar circumstances” 
· Lay jury would not be able to understand this without expert witness 

· Whether the specific conduct breached the standard of care 

· Not always needed on breach of duty 

· If case falls under common knowledge exception 

· Ex in this case: 

· What lawyer allegedly did wrong: client wanted clause that limited liability to 5k, the lawyer drafted it wrong, opened up client to a lot more liability 
· Court said: what lawyer allegedly did wrong did not need to be explained by expert (bottom of page 151)

· Whether that breach is the factual cause of the harm 

· May not be obvious to a lay jury 
· Because lawyers are regulated state by state, generally need a lawyer from the same state 

· Used to be true that you needed an expert from the same locale

· Courts now made it state-wide 

· Exception for lawyers with narrow specialties 

· Nation-wide experts with same specialty 
· Case within a case 

· (see above) 

Defenses to malpractice: 

1. Contributory negligence 

a. Various approaches by states 

i. Traditional “complete bar” rule (only followed in 4 states and D.C.)
1. If P breached a duty owed to P himself/herself, and that breach (negligent conduct) was a factual and proximate cause of P’s harm (along with D’s conduct), then P is barred from recovery 

ii. Comparative system: Rather than bar P entirely, jury fixes percentage of negligence or fault or responsibility (depending on jdx) on both the plaintiff and the defendant 
1. Pure comparative fault (11 states follow, including CA) 
a. P’s recovery of damages is reduced by whatever percentage jury placed on P 

b. Ex: Jury finds P was 65% at fault, D 35%. P can recover 35% of damages from D (meaning that P bears 65% of his own loss). So if jury found compensatory damages of 100k, P would get a judgement against D for 35k

2. Modified comparative fault

a. Same as pure, except that P barred from all recovery if P’s percentage is either (1) greater than D’s; or (2) equal to D’s, depending on jurisdiction 

i. Ex. #1: Jury finds P 51% at fault, D 49%. P gets zero

ii. Ex. #2: Jury finds P 49% at fault, D 51%. P gets 51% of damages from D. So with compensatory damages of 100k, P would get a judgement against D for 51k

b. One of the situations where can’t raise this as a defense—where the defendant owes a duty to take care of the plaintiff / protect the plaintiff from their own faults

i. Example of this for legal malpractice: where lawyer drafted the indemnity agreement for client (Vandermay case)

1. Client signing a document based on lawyers approval 

2. Can’t really say that plaintiff was responsible too because didn’t read the document themselves 

a. Case law all over the place on this though 

c. Clark v. Rowe: whether defensive of contributory negligence is available in malpractice case? Yes. 
i. Lawyer was found to be negligent (committed malpractice) 

ii. Jury also found that plaintiff was also negligent 

1. Client owed a duty to herself, breached that duty, and it was the factual and proximate cause of her harm

iii. Jury found that plaintiff 70% at fault, lawyer 30% at fault 
1. Modified form of comparative fault followed by court (Mass.)—plaintiff barred from recovery 

a. If this case was in CA—would have been able to recover 30% from lawyer  
2. Statute of limitations 

a. Different approaches (general tort law—most states apply one of these rules ot malpractice)
i. “occurrence rule”—SOL starts running when wrongful act occurs 

ii. “harm rule”—SOL starts running when harm occurs 

iii. “discovery rule”—SOL starts running when the plaintiff knows or should have known of sufficient facts needed to bring a claim 
1. Majority rule 
b. CA statute: Civ. Procedure code 340.6

i. One year after the plaintiff discovers or should have discovered (discovery rule) 

ii. BUT not more than 4 years from the date of the malpractice (statute of repose)

c. Continuous representation rule 

i. Malpractice cases

ii. Prevents the statute of limitations from accruing until representation on the same matter has ended (if there is continuous representation) 

iii. CA civ procedure code 340.6(a)(2) embodies this rule 

iv. It has to be on the same matter that the malpractice occurred in 

1. Sometimes there is litigation on this issue 
3. Immunities 

a. Some lawyers may be immune from malpractice 

i. Qualified immunity 

1. When lawyers appointed by the court 

2. State Public defenders 

3. If federal law preempts state law
Malpractice in Criminal Matters 
· Criminal defendant suing criminal defense attorney
· This is a civil claim for damages 

· Not a normal legal malpractice claim 

· Additional elements have to be met 

· Same elements as civil malpractice PLUS actual innocence in the underlying criminal charge (prove by a preponderance of the evidence) 

· most courts also require proof of exoneration, reversal of conviction on appeal or through post-conviction relief
Wiley v. County of San Diego:

· facts: Kevin Wiley (plaintiff) was arrested and charged with burglary and assault against his former girlfriend, Toni DiGiovanni. Public defender John Jimenez (defendant) was assigned at the criminal arraignment. Jimenez had an investigator contact witnesses, but the investigator did not find a witness to establish an alibi for Wiley. At trial, DiGiovanni’s 11-year-old son testified that he saw Wiley’s truck at his house the morning of the attack and that Wiley had abused his mom before. The jury convicted Wiley of battery, and Wiley was sentenced to four years in prison. While Wiley’s appeal was pending, he filed a petition for a writ of habeas corpus claiming inadequate assistance of counsel. Wiley attached declarations from DiGiovanni’s neighbors, none of whom were contacted by the investigator Jimenez hired, saying they saw a man who was not Wiley banging on DiGiovanni’s door and shouting on the day of the alleged attacks. The trial court denied Wiley’s petition. One year later, Wiley filed a second petition for writ of habeas corpus. In addition to the declarations he previously submitted, Wiley submitted evidence that DiGiovanni’s son recanted his testimony. The trial court granted the petition, finding that DiGiovanni’s son had lied and his testimony was crucial in convicting Wiley. The court also found that an inadequate investigation deprived Wiley of witnesses for his defense. The prosecutors dismissed the criminal case against Wiley. Wiley then filed a malpractice claim against Jimenez and the County of San Diego (county) (defendant). Prior to trial, the court found that Wiley’s innocence was not an issue, and the court would not require proof of Wiley’s innocence or submit the question to the jury. The jury found in favor of Wiley and awarded him $162,500. On appeal, Jimenez and the county challenged the trial court’s ruling on the issue of actual innocence, but the appellate court rejected their arguments on that issue. Jimenez and the County sought review.

· Wiley convicted of battery, 4 years in prison 

· lost ineffective assistance of counsel claim 

· new evidence discovered—trial court granted habeas petition; prosecutor dropped all charges 

· malpractice claim 

· interest harmed not loss of economic interest—seeking monetary damages for loss of liberty 

· had to prove by a preponderance of the evidence that did not commit battery (remanded) 

· criminal defendants should not be able to profit from their own wrong 

· really hard to win criminal malpractice claim 

breach of contract—note 
Ineffective Assistance of Counsel 

· When client is criminal defendant 
· Based on 6th amendment right to counsel 

· Way to reverse a conviction or sentence on the basis that the 6th amendment right was violated 
· Why have a right to effective assistance of counsel? 

· Due process

· Adversarial system 

· For process to work, need effective lawyers on both sides 

· Ensure criminal defendant has a fair trial 

2 sections of ineffective assistance of counsel: 

1. Strickland standard 

2. Habeas corpus 

Strickland v. Washington: 

· Facts: Washington (defendant) went on a ten-day crime spree during which he committed three groups of violent crimes, including multiple murders, kidnapping and theft. Until then, Washington claimed he had no significant criminal record. He eventually turned himself in to the police and gave a statement confessing to the third group of crimes, which included one murder. Washington was appointed an experienced criminal attorney. Against his lawyer’s advice, Washington later confessed to the first two murders. This caused Washington’s lawyer to feel a sense of hopelessness about his client’s case. Again ignoring his lawyer’s advice, Washington pleaded guilty to all the charges against him. Washington told the judge that when he committed the crimes he was under extreme stress because he was unable to support his family. Washington then rejected his lawyer’s advice that he request an advisory jury for his capital sentencing hearing. The trial judge found several aggravating circumstances with respect to each of the three murders and found the mitigating factors, presented by the defense, unpersuasive. Specifically, he found that Washington was not suffering from extreme emotional disturbance. The trial judge sentenced Washington to death on each of the three murder counts and to prison for the other crimes. The state supreme court upheld the convictions and the sentences. Washington filed a petition for collateral relief claiming ineffective assistance of counsel at the sentencing proceeding. He cited six instances of misconduct: (1) The lawyer did not move for a continuance to prepare for the sentencing hearing; (2) the lawyer did not interview and present character witnesses; (3) the lawyer did not request a psychiatric report; (4) the lawyer did not seek a pre-sentence investigation report; (5) the lawyer failed to present meaningful arguments to the sentencing judge and (6) the lawyer failed to examine the medical reports and cross-examine the prosecutions medical experts. Washington’s lawyer testified that he wanted to rely on the plea colloquy to establish Washington’s emotional stress and his background. He also said that he did not request a pre-sentence report because it would have established Washington’s criminal history to the court. Counsel also testified that his trial strategy was based in part on what he knew about the judge determining his client’s sentence. Finally, counsel believed there were mitigating circumstances that would keep the judge from imposing a capital sentence. The trial court did not grant a hearing and denied relief. Washington then filed a petition for a writ of habeas corpus. The federal district court agreed with the state trial court. The court concluded that while Washington’s lawyer had made mistakes, Washington suffered no prejudice as a result. The court of appeals reversed and remanded the case.

· Death penalty sentence was being challenged in this case 
· Have to prove in essence that there was no fair trial 
· Majority said “fair trial” is one that produces a just result; unfair process not enough—have to show that it effected the result 
· Dissent said it’s not the result—it’s the process 

· Basically any criminal defendant with overwhelming evidence of guilt loses every single time

· Benchmark of ineffective assistance claim: 

· 2 components 

· 1. Serious attorney error 

· So serious that its undermines confidence in the trial outcome
· Can’t be a trivial error 

· This is not a way to critique defense counsel performance 

· Disciplinary process designed to do that 

· 2. Prejudice 

· Errors were so serious as to “deprive the defendant of a fair trial” 

· Going to whether the result is questionable 

· Adverse effect 

· Reasonable probability that but for counsel’s serious errors, result would have been different 

· Reasonable probability that 

· Jury would have had some doubt about guilt… 

· For a conviction challenge—question is whether there is a reasonably probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt
· For a death sentence challenge—the question is whether there is a reasonable probability that, absent the errors, the sentencer (including the appellate court to the extent that it independently reweighs evidence) would have concluded that the balance of aggravating and mitigating circumstances did not warrant death

· “defendant must show that there is a reasonably probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome”  Pg 172 
· Majority knew that this test would be hard to meet 

· Study found that only 4% succeeded 

· Does court have to analyze both prongs? 

· Court doesn’t need to address both if petitioner fails on one 

· Can address out of order

· Cases usually lose on the second prong so don’t even address the first 

· Courts focus on prejudice first 

· Court imposes a presumption of competence  

· Deference given to decision attorney makes 

· Ineffective assistance claim not vehicle for developing standards of criminal defense standards 

· Pg 169: purpose is not to improve the quality of legal representation 

· Pg. 173: object not to grade counsel’s performance 

· Reasons why: 

· Workload of courts (increase the workload of courts too much)—pg 169. 

· Legitimate consideration? 

· Defense says no 

· Heavy measure of deference to counsel’s judgment 

· Criminal defendant must overcome this presumption 

· Court says that the 6th amendments relies on the legal profession ethical discipline measures to maintain standards of competence 
· How did court apply its own test: 

· Neither prong is met  
· Strategic choice well within range of reasonable judgements 

· Overwhelming evidence, wouldn’t have made a difference 
Some exceptions to the prejudice requirement of Strickland: 
· Absent lawyer situation 

· See note on 177
· Did not have attorney for critical portions of the proceeding 

· Conflicts of interest 

· Cuyler v Sullivan case (discussed by court in Strickland)

Most criminal cases end in a plea bargain 

· Lee v U.S 

· Facts: Jae Lee (defendant) was living in the United States (plaintiff) but was not a United States citizen. Lee was indicted on possession of ecstasy with intent to distribute. Lee did not have a defense to the charge and was concerned about possible deportation. Lee’s lawyer told him that he would not be deported if he pled guilty. On this advice, Lee pled guilty. As a result of the plea, however, Lee was subject to mandatory deportation. Lee moved to vacate the conviction on the ground that he received ineffective assistance of counsel. The district court found that Lee did receive ineffective assistance of counsel but that given the overwhelming evidence against Lee, the ineffective assistance did not prejudice him. Essentially, the court held that Lee would have been found guilty at trial regardless of his counsel. The United States Court of Appeals for the Sixth Circuit affirmed. The United States Supreme Court granted certiorari.

· Ineffective assistance claim where criminal defendant pleaded guilty 

· Court applied Strickland to this setting 

· Claim by criminal defendant: lawyer gave me bad advice that made me plead guilty, otherwise would not have pled 

· In this case worried about effect of guilty plea on immigration status 

· Attorney said nothing to worry about 

· Pled guilty 

· Deported 

· Serious attorney error? Yes 

· Prejudice? Yes
· Whether but for counsel’s errors, criminal defendant would not have pleaded guilty and would have insisted on going to trial 

· Lee court recognizing value in chance of acquittal (even if it’s a small chance)

· Flip side of Lee: would have pleaded guilty but didn’t because of attorney bad advice 

· In this setting: prejudice requirement 

· Frye court test:

· Plea bargain offer made—lawyer did not tell criminal defendant about it 

· Defendant has to prove that it is reasonable probable that: 

· 1. He would have accepted the plea offer; and 

· 2. That the “end result of the criminal process would have been more favorable by reason of a plea to a lesser charge or a sentence of less prison time 

· Laffer court: told him about the offer but talked him out of accepting it 

· But for counsel’s bad advice, reasonable probability that the plea offer would have been presented to the court, that the court would have accepted its terms, and that the conviction or sentence, or both, under the offer’s terms would have been less severe than under the judgement and sentence that were in fact imposed 
Habeas Corpus: 
Antiterrorism and Effective Death penalty Act 

· Law passed by Congress 

· Where IAC claim is brought in federal court under 28 U.S.C. §2254(d), the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”):

· Statute:

· “An application for a writ of habeas corpus [in federal court] on behalf of a person in custody pursuant to the judgment of a State court shall not be granted with respect to any claim that was adjudicated on the merits in State court proceedings unless the adjudication of the claim –

· (1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States; or

· (2) resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the State court proceeding.”

· Restricts the authority of federal courts to grant habeas relief to persons in state custody 

· Adds another hurdle for petitioner 

· Another layer of deference to the state court application of Strickland 

· Harrington v. Richter 

· AEDPA applies when the federal court asked to grant habeas relief for petitioner in state custody 

· Text of law: 

· State court has to adjudicate 

· Writ of habeas won’t be granted unless 

· 1. Decision of state court unreasonably applied Strickland 

· Not a de novo standard of review 

· 2. Conviction resulted from unreasonable determination of the facts 

· Failure to investigate 

· In these cases, supreme court has been more lenient 

· Pivotal question in fed court is whether state court’s application of Strickland was reasonable 

· Fed court not looking at Strickland test de novo 

· Looking at state court’s application 

· Another layer of deference 

· Fed court defers to state court application 

· Deference is strong 

· Strickland standard is standard—wide range of ways state court can apply it reasonably 
Other Checks on Incompetence 
Substantive Rules: 
Model Rule 1.1—“competent representation” 

· CA Rule 1.1—shall not intentionally, recklessly, gross negligence or repeatedly
Model Rule 1.3—diligence 
· CA 1.3

Model Rule 1.4—communication with client (promptly inform, consult)

· CA 1.4
Client Protection Funds

· Every state has one 

· Fund set up that gives client an alternative to malpractice 

· If lawyer disbarred 

· Allow capped compensation without having to bring a claim 

· CA cap = 100k 

Duties of Supervisory Lawyers:

· Includes duty to supervise other attorneys and non-attorneys that work for you 

· MR 5.1—supervisory attorneys 

· Rule 8.4 = general rule that can be piggy backed onto 5.1

· “Reasonable efforts” to ensure that another lawyer follows ethical rules 

· Response for another attorney conduct if part (c) is met 

· CA rule 5.1 (similar to MR)

· MR 5.2: subordinate lawyer 

· Takes away ‘Nuremburg’ defense (can’t just say following orders)

· Does not violate if acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty
· If reasonable people can differ—can do what supervisor asks 

· CA rule 5.2 (similar to MR)

· MR 5.3 (supervising non lawyers)

· Takes a lot of language from 5.1 

· A lawyer cannot use a non-lawyer to get around ethics rules

· Can’t have them do things that you are prohibited from doing  

· CA rule 5.3 (similar to MR)
Reporting professional misconduct 

· On its face controversial provision 

· CA does not have this rule 

· This rule is not as powerful as it seems 

· MR 8.3 

· Lawyer who knows that another lawyer has violated the rules in a way that calls into question the lawyers honest, trustworthiness, or fitness as a lawyer 

· Mandatory duty to report 

· Condition in part (c)—does not require disclosure for information otherwise protected by Rule 1.6 (confidentiality)

· If learned it from a client you are representing, no longer required to report (can if you want to)
Duty of Confidentiality:

Confidentiality derives from the law of agency 

· Duty owed by agent to principal is to keep confidential information confidential

· Lawyers also fiduciary 

· Duty of loyalty—confidentiality 
Attorney-client privilege 

· Evidentiary rule 

· Only becomes an issue in a proceeding and a question is asked about communication between lawyer and client 

· Client can waive privilege 

· CA evidence code §911 (general rule = everything comes in)

· Have to assert privilege 

· CA evidence code §952: what’s covered by attorney client privilege 

· Not different, just goes in more detail

· Party asserting privilege has burden of proving it applies 

· If they do—burden shifts to adversary to show that is doesn’t apply or exception 

· CA evidence code 917


· Presumption,

· Protects client and lawyer communication 

· Privilege survives even after client’s death 

· CA Evidence code 952: describes the elements of the privilege in ca 
Elements: 

(1) A communication 

a. Written, oral, nonverbal communication 

b. What is being protected is the communication, not the information 

i. Not barring independent inquiry about the facts 

c. Client identity is not privileged; fee agreement (usually) is not protected 

i. CA  B&P: written fee agreement is privileged 

(2) Made between privileged persons

a. Who counts as privileged persons 

i. Client

ii. Attorney 

iii. Agent of lawyer/ agent of client 

iv. Accountant (if need them to interpret financial info)/ translator 

b. CA evidence code 952: 

i. Lawyer, client, and any 3rd person present to further clients interest in consultation, paralegal/administrative assistant 

c. Stroh case: issue of unnecessary 3rd party 
i. Highly fact sensitive 

ii. Adult daughter attended meeting 

iii. 76 year old in accident; daughter retained law firm and stayed in meeting 
iv. Court said on these facts that daughter presence did not destroy privilege

1. Mom = elderly women, under stress, had to relive a traumatic moment 

2. Daughter chose firm, drove her, put mom at ease 

3. Daughter witness to the accident—could help mom remember (this usually won’t work)

d. Common interest doctrine 

i. If other people are part of the common interest = protected 
1. Ex. Common defense agreement (defendant’s all fighting same allegation)

ii. Common interest has to be legal, commercial interest not enough 
(3) In confidence 

a. Presence of an unnecessary 3rd person can bleed into this 

i. Shows that the communication is not confidential 

b. Confidence = communication that the client does not intend to be disclosed 

c. Client had to intend that the communication be held in confidence 

i. Client and lawyer must take reasonable precautions 

1. Ex not a good idea to discuss in a restaurant 

d. Have to do your best to keep it confidential 

i. Reasonable steps given the circumstances 

(4) For the purpose of obtaining or providing legal assistance for the client 

a. Privilege only protects communication regarding legal advice 

b. If client seeking non legal advice or attorney says something not related to legal advice—not privileged 

c. CA evidence code 952 (broader) 

i. Information transmitted in the course of the lawyer client relationship 

Crime fraud exception: 

· U.S v. Hodgins 

· Attorney client privilege does not protect present continuing illegality 

· Information communicated to the lawyer when the client intends to use the lawyer’s advice to commit crime or fraud is not privileged 

· Focus on the reason the client is consulting the lawyer 

· If client acting in good faith to bring conduct within bounds of law—privileged 

· It’s the client’s purpose, not the attorneys awareness of the crime that matters 

· If attorney knows—subject to ethical discipline 

· CA evidence code 956: 

· Part a: 

· No protection is services of lawyer sought to help someone commit a crime or fraud 

· Policy being furthered by this rule: 

· Want to further observance of law—want people to obey the law
· Crime fraud exception does not apply to admitted past crimes
· Have to use the advice to further an ongoing or future crime to fall under this exception 
Upjohn: organizational clients 
· Purpose of attorney client: further open communication between lawyer and client 

· Important for lawyer to get all facts 

· Lawyers need to give sound and informed advice 

· Not only includes facts but thoughts and feelings of client 

· Purpose of work product: without it attorneys wouldn’t write down thoughts 

· Hickman v. Taylor 

· US supreme court explained that the privilege only protects the communication, not the underlying facts 

· Corporation = client, not the directors 

· Corporation holds the privilege 

· Duty is to protect the entity 

2 tests for organizational clients 

· Control group test 

· Subject matter test 

Waiver: 

· Privilege belongs to the client, not the lawyer 

· Lawyer = agent of client 

· Client loses privilege if 

· Client intentionally waives it 

· Conduct inconsistent with maintaining privilege 

· If communication disclosed inadvertently 

· Rico v Mitsubishi (CA case): 

· Facts: Zerlene Rico (plaintiff) sued Mitsubishi Motors Corporation (defendant) after a Mitsubishi vehicle rolled over, causing injury. After the suit was filed, Mitsubishi met with its attorneys, James Yukevich and Alexander Calfo. At the meeting, Yukevich asked Jerome Rowley, a Mitsubishi employee, to take notes. At a deposition in the case, Yukevich left the notes in his briefcase in the deposition room while he went to the restroom. Raymond Johnson, counsel for Rico, obtained the notes from that room. Johnson claimed that the court reporter, believing the notes were an exhibit, gave Johnson the notes. Johnson knew “within a minute or two” that the document related to the case and was not meant to be produced as an exhibit. Despite this knowledge, Johnson made copies of the document, discussed it with his cocounsel and experts, and used it in a later deposition. Mitsubishi moved to disqualify Johnson as Rico’s counsel. The trial court held a hearing and determined that Johnson received the notes inadvertently. The trial court then found that Johnson had acted unethically in examining and using Yukevich’s attorney work product. The trial court granted Mitsubishi’s motion to disqualify. The court of appeals affirmed. The California Supreme Court granted review.
· 2 issues: what is the duty of the lawyer who received inadvertent disclosure; does inadvertent disclosure waive privilege 

· Duty of lawyer who receives: 

· Disqualifying counsel who read the document (not always proper) but was on these facts where the lawyer read the document and disseminated it 
· Once realize its inadvertent privileged info—immediately stop reading it and inform other lawyer 

· Does inadvertent disclosure waive privilege? (notes after case)
· Most courts and federal rules of evidence – balancing, totality of circumstances test 
· Majority rule: are there reasonable measures taken to protect that information 

· If there were reasonable measures to protect, privilege should not be waived 

· Another approach: privilege waived—strict liability 

· Another approach: not waived—not on purpose 

· Timely assertion of privileged not made 

· CA Evidence code 912

· Waived by disclosure (intentional or inadvertent) and fail to assert privilege 
· Subsequent disclosure in a non-privileged setting: partial disclosure 

· Partially disclosed the information—it should all be disclosed 

· Disclosure to allies should not waive attorney client privilege 

· Similar to common interest 

· If communication made an issue in a case 

· Waived 

· CA Evidence code 958: not privilege to communication relevant to issue of breach of attorney client relationship 

· Client sues attorney 

· Client waives, attorney can defend themselves 

· Or if client doesn’t pay fees and lawyer sues—no privilege 

Work-product doctrine 

· Rule of evidence 

· Limited privilege: protects work created in anticipation of litigation 

· Work product of client and lawyer protected 
· Protected from discovery 

· CA civ procedure code 2018.030?

· CA civ procedure code 2018.028

· Can’t allow adversary to take advantage of your efforts 
· Protection of documents and other tangible writings 

· Protection not absolute 

· 2 types of work product 

· Opinion work product: absolute protection 

· Ordinary work product: can be discoverable if 

· 1. Substantial need for the material 

· 2. Unable without undue hardship to obtain the material 

· 2 issues litigated

· Was it prepared in anticipation of litigation 

· Distinction drawn by courts: documents prepared in the ordinary course of business vs. documents prepared in anticipation of litigation 

· Type of work product 

· Note 6 (220): CA does not limit to documents in anticipation of litigation; also protects documents made in anticipation of a transaction 

· Waiver: CA civ procedure code: 

· 2018.070

· Disciplinary proceedings 

· 2018.080

· Breach of duty action between attorney and client 

· Injection of info into lawsuit 

Stewart v. Falley

· facts: Gharmaine Stewart (plaintiff), an employee at Falley’s, Inc. (Falley’s) (defendant), reported sexual harassment on Falley’s phone tip line. Beverly Broxterman, Falley’s human resources director, called Stewart to ask about the complaint, and Stewart told Broxterman to speak to her attorney. That same day, Stewart’s attorney sent Broxterman a letter explaining that Stewart filed a discrimination charge with the Equal Employment Opportunity Commission (EEOC). Broxterman investigated Stewart’s allegation, interviewed several witnesses, and drafted a memo (the Broxterman memo) summarizing her findings and opinion. During the discovery phase of the trial for Stewart’s employment-discrimination action, Falley’s produced handwritten statements made by witnesses, but did not produce the Broxterman memo. Stewart filed a motion to compel production of the Broxterman memo, arguing that it was not created at the direction of an attorney and therefore was not afforded work-product protection under the Federal Rules of Civil Procedure (FRCP). 

· Ordinary work product may be discoverable 

Ethical duty of confidentiality: 
MR 1.6; CA 1.6
Scope: broader than privileges 

Grows out of law of agency 

Basic protection of the rule 
· MR 1.6 (a)
· A lawyer shall not reveal “information relating to the representation of a client”

· In model rules states doesn’t have to be “confidential information” like in CA

· CA rule 1.6 (a): 
· A lawyer shall not reveal “information protected from disclosure by Business and Professions Code section 6068(e)(1)” 

· B & P Code 6068(e)(1): it is the duty of a lawyer: “to maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client” 

· Confidences = “maters protected by the attorney-client privilege” (model code definition)
· Secrets = “other confidential information gained in the course of the professional relationship” (model code definition)
· Comment 2: what is confidential (CL rules)
· Breadth of rules listed in comments 

· 1.6 referenced in a lot of other rules 
Exceptions to the rule: 

· MR 1.6 
· 1.6 (a): 

· Client gives informed consent, or 

· Give client enough information about risks and benefits

· CA has same exception 

· Disclosure impliedly authorized in order to carry out the representation 

· This one not in CA (but prof thinks its implied) 

· Don’t read it too broadly 

· 1.6 (b): may reveal
· (1) to prevent reasonably certain death or substantial body harm 

· Spaulding exception 

· (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial financial inquiry to another in furtherance of which the client has used or is using the lawyers services 

· (3) to prevent, mitigate, or rectify substantial financing injury to another that is reasonably certain to result or has resulted from client crime or fraud in furtherance of which the client has used the lawyers services 

· (4) to secure legal advice about compliance with these rules 

· (5) to establish a claim or defense by the lawyer in a controversy or to respond to allegations in any proceeding concerning the lawyer’s representation of the client 

· Self-defense exception 

· (6) to comply with other law or a court order 

· (7) to detect and resolve conflicts of interests (migratory lawyers)

· CA rule 1.6: may reveal if 
· 1.6 (a) 

· If client gives informed consent 

· “ ‘informed consent’ means a person’s agreements to proposed course of conduct after the lawyer has communicated and explained (i) the relevant circumstances and (ii) the material risks, including any actual and reasonably foreseeable adverse consequences of the proposed course of conduct.” Rule 1.0.1(e)

· 1.6 (b): lawyer may reveal “to the extent that the lawyer reasonably believes that disclosure if necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of, or substantial bodily harm to, an individual” 

· See 1.6 (c), (d), & (e) for important conditions and qualifications 
· B&P 6068(e)(2): “an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual.” 

· First part of the statute lifted from model rule; second half from ca rule 

· CA has the strongest protection for confidentiality 

· Way fewer listed exceptions than the model rule 

· Ca has some exceptions in statutes (not the evidence code)

· Prof. thinks there is a self-defense exception too  

Prevention of death or serious bodily harm 
· Spaulding v. Zimmerman 

· Should a lawyer divulge protected client info to prevent someone’s death 

· In CA: prohibited unless crime involved

· MR: can do it 

· Some states: mandatory 

· Lawyers for defendants in pi case 

· Defense lawyers learn that plaintiff diagnosed of having aneurism by their doctor 

· Plaintiff could die at any moment 

· Did not tell anyone (even their own clients)—plaintiffs never asked for the information 

· Plaintiffs doctors never found an aneurism
· Settled for small amount 

· Court set aside settlement (because of age) 

· Court says defense lawyer under no obligation to tell anyone 
· MR updated to allow lawyers to disclose 

· In CA: can only disclose if death or bodily harm results from a crime 

· Lawyers in this situation would violate rules of ethics in CA by disclosing (unless get client consent) 

· Here clients were friends of the plaintiff—if lawyers tried would probably get client consent to disclose the aneurism 
· MR 2.1: can advise client on moral, economic (in additional to legal)

· CA rule 2.1 does not include the non-legal sentence 

· But it’s in a comment to the rule 
Protection of other’s from client crime
Crimes in general and crimes of violence

· Small number of states put lawyers under mandatory duty to disclose client’s intent to commit a crime 

· Purcell v. District Attorney

· Legal aid lawyer, lawyer becomes convinced that client was going to burn down his apartment building 

· Client was arrested for attempted arson 

· District attorney calls lawyer to testify in case against client 

· Objects, asserts attorney-client privilege 

· Mistrial—DA retries the case 
· Lawyer raises attorney client privilege again 
· District court says not privileged 

· Appealed – held that privileged by attorney-client privilege 

· Was it proper for the lawyer to reveal the information to the police? 

· Lawyer was allowed to disclose crime if reasonably believed crime would result in death or substantial bodily harm 

· Not required to disclose—would not be disciplined if didn’t 

· Exact same result in CA 

· Exception allows you to reveal (CA’s one exception) 

· But not compelled to testify 

· But assertion of privilege is valid 

· Not compelled to testify 

· Crime fraud exception doesn’t apply 

· Attorney client privilege 

· Have discretion to disclose to authorities

· Should you warn your client that you can do that before they tell you things ? 

· Some states mandate disclosure (not model rule or CA) 

· CA rule addresses this: 1.6 (c) and (d) 

· Does not have a parallel in model rule (some commentary may suggest it) 

· Mandatory if you make decision to disclose 

· (c) If reasonable under the circumstances lawyer must : 

· 1. Make a good faith effort to persuade the client not to commit the crime, or to pursue a course of conduct that prevent the threatened death or substantial bodily harm, or do both; and 
· 2. Inform the client at an appropriate time of the lawyers ability or decision to reveal 

· (d) in revealing the information, the lawyer’s disclosure must be no more than is necessary to prevent the criminal act given the information known to the lawyer at the time of the disclosure 

Crimes or Fraud involving substantial financial loss to another: 
· Exceptions adopted in MR after Enron (and other financial) scandals
· MR 1.6 (b) (2), (3)

· Good deal of state to state variation, but most states allow lawyers to disclose it 

· CA does not have this exception 

· Some states require disclosure 

· Organizational clients 

· Key difference between MR 1.13 and CA 1.13

· MR 1.13

· If the directors are taking actions that are going to harm the organization (your client)—protect your client 

· 1.13(b): if lawyer knows that an officer acting or intends to act in a way that harms the business, shall proceed with the best interests of the organization. Unless the lawyer believes that it is not in the best interest of the company, the lawyer shall refer to the matter to higher authority in the organization 

· 1.13(c): 

· (1) If go up the ladder and the highest authority in the organization doesn’t do anything—you can disclose 

· 1.13(f): explain that the organization is the client when dealing with directors, officers, etc. 

· Ca rule 1.13

· (a) fundamentally the same 

· (b) fundamentally the same 

· (c) lawyer not allowed to disclose 

· Duty of confidentiality higher than duty to protect the organization 

· (d) lawyer response if organization doesn’t do anything, lawyer can withdraw 

· Noisy withdrawal ? 
Lawyer self-defense:  
· Self-defense exception found in MR 1.6(b)(5) 

· CA does not have this listed 

· Although CA has a self-defense exception in the evidence code 

· Meyerhoffer v. Empire Fire and Marine 

· Empire Fire and Marine issue stock 

· Meyerhoffer purchased stock 

· Sues empire fire and marine and lawyers for securities fraud 

· Attorney learns he’s about to be sued 

· Contacts the law firm representing plaintiffs law firm 

· Gives info on empire fire and marine to clear himself

· Trial court disqualifies plaintiff law firm

· Because they received information about the adversary 

· Is a lawyer allowed to disclose information outside of a proceeding? 

· Court said attorney disclosures were not improper 

· Fell within the self-defense exception 

· Disclosures only made after civil action accusing him of aiding and abetting client’s securities fraud 

· His information was not used to file the lawsuit 

· If it was, outcome might be different 

· Can only disclose amount necessary (language in rule) 

· Authorizes disclosure before you are formally sued, but if you jump the gun too much, might look like you aren’t disclosing in self-defense 

· Comment 10. 

· Disclosing too much? Court here said look at the seriousness of the allegation

· Plaintiff’s law firm can continue as counsel (disqualification was improper)

· Self-defense turns on reasonable belief its necessary and reasonable amount of force

· In torts and criminal law 

· Court drawing on this established law 
Establishing a claim against a client: 
· Wrongful termination suit by in house counsel 
· Client = employer 

· Client has ability to fire lawyer at any time for any reason 

· Employer may not have an absolute right 

· Creates an ethics issue 

· Can lawyer use information in wrongful termination suit 

· Some courts say no 

· Trend: yes 

· MR 1.6(b)(5) and ABA take position of yes 

· Fee and compensation disputes 

· If a client does not pay fee, sue to collect fees 

· Are you allowed to use confidential information in this suit 

· MR – yes 

· Comment to the rule: allowed to disclose in the amount reasonably necessary 

· CA does not have this exception listed in the rule 

· But CA Evidence code 958 (attorney client privilege) and CA civil procedure code 2018.080 (work product) have exceptions for this 

· What is confidential in CA 1.6 is in part what’s covered in the evidence code 

· Cannot volunteer info if not asked, but can answer questions if asked about it in a proceeding 
Client-lawyer relationship
Models of the relationship:

 Dominant model: relationship with client should be client-centered 
· Should strive to achieve the goals of the client 

3 theoretical models: 

(1) The traditional model 

a. Lawyer is the dominant figure

i. Lawyer knows what you want, will get it for you 

b. Paternalistic 

c. Lawyer assuming client wants certain things 

d. Professional takes control 

e. This model is now disfavored 

(2) Participatory model 

a. Lawyer is an expert in certain things, client is an expert in certain things 

b. Both client and lawyer play active roles 

c. Shared responsibility 

d. MR driven by the assumption that this is the proper model 

(3) Hired gun model 

a. Client is dominant, lawyer is passive 

b. Polar extreme to the traditional model 

c. Lawyer does anything client wants 

Forming the relationship:
· How is the relationship created? 

· Contract (retainer agreement/engagement letter) 

· Can arise by implication (think Togstead case) 

· In the matter of Anonymous: 

· Disciplinary action for violating conflict of interest rules 
· Company comes to lawyer to defend against union case 

· Trustee of union = witness, employee of adversary; lawyer met with him for case  

· Trustee resigns 

· Thinks he has a legal claim 

· Meets with another lawyer in the same firm as the first lawyer 

· Refers the trustee to the first lawyer 

· Discuss wrongful termination suit against union 

· Met 3 times

· Firm riles for trustee, no retainer, no fee sought 

· Lawyer left firm 

· Carried company client with them 

· Sued trustee on behalf of the company 

· Was the trustee a client of the attorney? 

· Court said yes—attorney client formed by implication 

· Trustee thought he was acting as his attorney 

· Lawyer should have been aware that trustee thought this 

· Lawyer did not disclaim that wasn’t his lawyer, answered trustee’s legal questions 

· Cannot sue a current client even if matters are unrelated 

· Cannot sue a former client if matter is closely related to the matter your worked on for them 

· No contact rules prohibit you from giving advice to nonclients 

· MR 4.3 

· Can’t act disinterested to an unrepresented person 

· Lawyer shall correct misunderstanding 

· Do not give advice to adversary of client’s interests 

· Prospective clients: note 5 (276) 

· Scope of representation: 

· MR 1.2 

· Participatory model

· Mandatory duty of consultation for means used to achieve client’s goals 

· 1.2(c): lawyer can limit scope of representation 

· CA rule 1.2(b) similar 

· Can a  lawyer could include an advance waiver that a client can’t sue for malpractice? 

· No violates the rules 

· MR 1.8(h)(1)

· CA rule 1.8.8
Special issues on client identity: 

· Insured persons 

· The rule in most states is that the insured is the sole client 

· Even if you just represent the insured, most insurance policies contain a provision requiring the insured to cooperate with the insurer in settling 3rd part claims against the insured 

· Where the interests of the insured and the insurer are in conflict, the lawyer must protect the client’s interests

· Another group of states regards the insured and the insurer as joint clients 

· Organizations 

· Organization is the client 

· A lawyer may represent directors, officers, or employees as long as the rules of conflict of interest are not violated by the dual representation. 

· MR 1.13(e)

· Representing a class 

· Don’t just represent the named class member, represent the class itself 

Non-clients and the “no-contact” rule: 

· Lawyers have to gather information from other people (not client)
· Rules aimed at restricting the kinds of things a lawyer can say or imply to non-clients 

· Have to be straightforward about who you are and who you represent 

· MR 4.1—prohibiting lawyers from making a false statement of material fact 

· MR 4.4 (a)—a lawyer shall not use means that have no other substantial purpose other than to embarrass, delay or burden a 3rd person, or use methods of obtaining evidence that violate the legal rights of such a person 

· CA does not have this rule 

· CA rule 8.4—covers fraud and deceit
Eagle v. Hurley Medical Center: 

· Facts: Marsha Eagle (plaintiff) sued her former employer, Hurley Medical Center (HMC) (defendant), for wrongful termination. Eagle’s counsel obtained affidavits of two HMC employees, Lavonda Rimmer and Patricia Ramirez, without HMC’s consent. Rimmer was not a manager for HMC, was not involved in Eagle’s termination, and did not supervise or evaluate Eagle’s job performance. Ramirez also was not a manager, but she was the union representative who advocated for Eagle to keep her job. As part of such advocacy, Ramirez spoke directly with those HMC employees who decided to terminate Eagle. HMC filed a motion for a protective order, claiming that the court should strike the two affidavits from the record.

· Deals with rule 4.2—the no contract rule 

· Rule about dealing with a represented person 

· Cannot talk to them without permission of their lawyer 

· Does the corporation lawyer represent the employee? 

· When the matter involves an entity, the organizations lawyer not represent them as a technical matter 

· A lawyer for an organization cannot establish a blanket prohibition 

· Certain employees are in a protected group that can’t be contracted without attorney consent 

· Employees with authority to bind employer/ supervisors 

· Former employees are fair game, corporation lawyer can’t stop you from talking to them 

· Not barred by MR 4.2

· But may be unrepresented or have attorney of their own—have to follow the other rules 

· No restriction in ethics rules that said your client can’t talk to the other party (without lawyers present) 

· Can assist client in substance of the conversation 

· Don’t have to go through attorneys 

· Clients not subject to the same worry of overreaching as lawyers 

· The 2 employees who were contacted in this case: 

· Neither of them fit the categories 

· Just witnesses, organizational lawyer can’t stop you from talking to them 

· What if the employee not represented by corporate counsel, and do not have their own attorney? 

· When dealing with unrepresented person, restricted in communications 

· Rule 4.3 

· Can’t give them legal advice 
· Remedies: a court may issue a protective order to exclude statement of person who have been interviewed in violation of the no-contact rules 

· Disqualifying attorney with tainted info 

· Disciplinary action 
Maintaining the relationship:  
Scope of authority between lawyer and client: 

· MR 1.2—scope of authority 

· A lawyer shall abide by a client’s decision concerning the objectives of representation 

· As long as objective not illegal or improper 

· Cross reference to MR 1.4—
· lawyer shall consult with client as to means use to achieve goals 

· Deals with communication 

· Keep client reasonably informed about matter 

· Promptly reply to requests for information 

· Lawyer shall abide by a client’s decision to settle a matter 

· In a criminal case—lawyer shall abide by clients decisions for 

· Plea entered 

· Waiver of jury trial 

· Decision to testify 

· Most cases concerning disputes about lawyers authority stem from a lack of understanding 

· If there is a problem of communication—it’s the lawyers fault 

· If the lawyer and client on the same page, these issues don’t arise 

· A careful lawyer will confirm understanding in writing 

· CA rules 

· CA 1.2—titled scope of representation 

· Organized differently but same effect as MR 1.2
· MR 1.2(d)—in CA rule 1.2.1 

· CA 1.4—substantially similar to MR 1.4

· Settlement offer communication in CA 1.4.1

· Comment: an oral offer of settlement must be communicated to client if it is a significant development in the case 

· Moores v. Greenburg

·  Facts: Ralph Moores, Jr. (plaintiff) was a longshoreman who was injured on the job and collected worker’s compensation benefits. After Moores collected his benefits, he hired attorney Nathan Greenberg (defendant) and brought a third-party liability suit against the owners of the ship. Moores and Greenberg agreed that Greenberg would be paid a contingency fee of one-third of the amount of any judgment or settlement. Although the case was ongoing, the ship owners offered to settle the case for $70,000 and then later for $90,000. Greenberg did not relay the settlement offers to Moores for consideration. Moores and Greenberg lost the suit against the ship owners. Moores sued Greenberg for malpractice. Moores claimed that he would have accepted the $90,000 settlement offer if Greenberg had presented it to him. Moores won the malpractice suit, and a jury awarded Moores $12,000. Greenberg appealed and contested the court’s denial of his motion for a directed verdict. Greenberg argued that the evidence Moores presented was insufficient to support liability.
· Lawyer did not tell client about 2 settlements 

· Lawyer responsible for paying the amount of settlement the client 

Assisting the client in wrongful conduct: 

· It’s an ethical violation to assist a client in wrongful conduct 

· Could also be a criminal violation (aiding and abetting) 

· Committee on Legal Ethics of the West Virginia State Bar v. Hart 

· Facts: Attorney Henry Hart, Jr. (defendant) was criminally charged with aiding in the preparation of a false federal income-tax return. The criminal information alleged that the tax return Hart prepared for Robert Brown represented that Brown was permitted to claim losses and credits from Brown’s investment in a windmill partnership. The information charged that Hart knew that Brown was not permitted to claim the losses and credits. Hart pled guilty to aiding and assisting in the preparation of a false or fraudulent federal income-tax return. Hart was sentenced to 18 months in prison. The Committee on Legal Ethics of the West Virginia State Bar (Committee) (plaintiff) brought disciplinary proceedings against Hart. The Committee recommended that Hart’s license to practice law be annulled based on his guilty plea in the criminal matter. Hart requested an evidentiary hearing to present mitigating circumstances.

· Disciplinary case following guilty plea of aiding and abetting filing false tax return 

· Lawyers not immune from criminal law 

· Lawyer ought to know better—easier to prove mens rea for lawyer 

· Lawyer convicted of a crime/ pleads guilty is also subject to disciplinary action 

· Acts that constituted the felony violated MR 8.4


· 8.4 titled: misconduct 

· One of them is committing a criminal act that reflects badly on lawyer….(unfit to practice)

· CA 8.4 also covers misconduct (a-f from MR)

· Substance identical 

· What about lawyers who remain willfully blind—still liable 
· Can’t do that 
Safeguarding client funds and client property: 

· Mishandling a client’s money is serious offense 

· Lawyer owes a fiduciary duty to clients to safeguard any of their funds or property that have come into the lawyer’s possession 

· A breach of that duty can give rise to civil liability 

· And all state ethic rules place stringent duty on lawyers to segregate client monies and property from the lawyers, to keep accurate records, and to inform the client of any disbursements 
· MR 1.15 deals with this: safeguarding property 


· Rule is very clear 

· Cant commingle funds (1.15(a))

· “shall hold” client funds in a separate account maintained in the state where the lawyers office is situated (or elsewhere with the consent of the client or 3rd person) 

· 1.15(c): client trust accounts 

· 1.15(d): promptly notify clients 

· CA 1.15

· Similar wording in basic rule 

· Model rule has a broad statement 

· State rule includes a level of specificity 

· Rule is very clear
· The Florida bar v. Bailey 
· Facts: Attorney F. Lee Bailey (defendant) represented Claude Duboc in a criminal case in which Duboc was accused of smuggling drugs. Bailey negotiated a deal with the government for Duboc that included Duboc’s guilty plea, return of assets to the government in exchange for a more lenient sentence, and payment of Bailey’s attorney’s fees. Bailey proposed to Duboc that Bailey and Duboc segregate stock that Duboc owned from other assets that Duboc was to forfeit to the government, because the stock value would appreciate over time, and Bailey planned to argue that the appreciation of the stock value could not be forfeited. As advised, Duboc turned over his cash accounts to the government, but he turned his stock over to Bailey. Bailey was entrusted with liquidating the stock and transferring the proceeds to the government. Instead, Bailey sold the stock and deposited the money into his own bank account, rather than a client trust account. Bailey did not transfer the value of the stock to the government until almost one month later. Bailey also sold shares of the stock and spent the proceeds on his personal expenses. The Florida Bar (plaintiff) filed a complaint against Bailey, alleging seven counts of misconduct, including misappropriating trust funds and commingling assets. The referee found Bailey guilty on most counts and found that permanent disbarment was warranted because of the severity of the violations. Bailey petitioned the Supreme Court of Florida for review.

· Commingling funds 

· Misappropriating funds

· “committed some of the most egregious violations of the rules”; was disbarred 

· Reciprocal disbarment by Massachusetts 

Terminating the relationship:  

Methods of termination: 

· Should end intentionally; try to avoid ambiguous ending to relationship 
· Halin v. Mitchelson 
· Facts: Hermine Hanlin (plaintiff) entered a partnership agreement with members of the Manhattans singing group. The Manhattans won a Grammy award and later had a disagreement with Hanlin. The Manhattans and Hanlin all claimed they were owed money, and the dispute went to arbitration. Hanlin hired an attorney, Marvin Mitchelson (defendant), to represent him. Hanlin had an oral agreement with Mitchelson under which Hanlin would pay a flat fee of $25,000 in advance, plus any expenses. The arbitrator found that Hanlin had an interest in some of the Manhattans’ contracts and directed the Manhattans to execute assignments of contract to Hanlin. Hanlin was awarded $20,620 in the arbitration and was also ordered to pay $26,750 to the Manhattans’ manager. Mitchelson did not file to confirm the arbitration award. Hanlin was unhappy with the arbitration outcome and wanted to appeal. After many attempts to reach Mitchelson with no response, Hanlin received a letter explaining that the arbitration award was not appealable and noting that Hanlin still owed Mitchelson expenses. Hanlin hired a second attorney and sued Mitchelson for damages, alleging negligence and malpractice. Hanlin later moved to amend her complaint based on Mitchelson’s failure to confirm the arbitration award within the statute of limitations. The court denied the motion for leave to amend and dismissed the complaint. The court based its decision on three findings, one of which was that the allegations in the proposed amended complaint were frivolous, because Mitchelson had terminated his representation of Hanlin before the alleged failure to confirm the arbitration award. Hanlin appealed the denial for leave to amend.

· Attorney charged client 25k flat fee 

· For an arbitration 

· Client not happy with award 

· Urged attorney to appeal arbitration 


· Close to impossible to appeal arbitration decision 

· Finality of arbitration considered paramount 

· Never confirmed award– client sued attorney for malpractice 

· Attorney filed counterclaim for unpaid fees 

· Attorney never told client that did not confirm the award 

· Duty on lawyer to explain adequately 

· Client not an expert on the law, can’t blame client

· Attorney argues that representation terminated before confirming award 

· Should have written a letter saying termination ended

· If lawyer terminates—has to do it in a reasonable way (protect the client’s interest) 

· Client has right to terminate anytime (only subject to rule of contracts and remedies) 

Lawyer Duties and Client Rights: 

· MR 1.16

· (a): mandatory withdrawal (or declining representation) if 

· When the representation will result in violation of ethics rules or other law

· The lawyers mental or physical condition materially impairs the lawyer’s ability to competently conduct the representation 

· If the lawyer is discharged 

· (b): permissive withdrawal: 7 stated in list 
· Other good cause for withdrawal exists (catchall provision) 

· Withdrawal can be accomplished without material adverse effect on the client 

· Early in the case probably okay 

· CA does not have this provision

· Client uses lawyer service to perpetrate a crime or fraud 

· Representation will result in an unreasonable financial burden on lawyer

· Ex. Client not paying fees  

· …. The list is long 

· (d): takes steps to protect clients interest, promptly return fees and property
· CA 1.16

· (a): mandatory withdrawal: 

· client is bringing an action, conducting a defense, asserting a position in litigation, or taking an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person

· the representation will result in a violation of the ethics rules or B&P 6068

· The lawyers mental or physical condition materially impairs the lawyer’s ability to competently conduct the representation 

· The lawyer is discharged 

·  (b): permissive withdrawal: 10 stated in list 
· Client insists on taking a position not warranted by law 

· Client seeks to pursue  a criminal or fraudulent course of conduct or has used to lawyers service to advance a course of conduct that is crime or fraud 

· Client knowingly and freely assets to termination 

· Client makes it unreasonably difficult to carry out representation effectively 

· Catchall in number 10

· (d): cant withdraw in an unreasonable way 

· Give notice to the client 

· (e): promptly return unearned fees, property 

· Even when withdrawal is mandatory (or permissive), the lawyer engaged in a litigation matter may have to seek permission of the tribunal (applicable if have made an appearance before the court)

· If the court orders the lawyer to remain on the case, the lawyer must do so 

· MR 1.16 (c); CA 1.16 (c)
Fidelity National Case: 

· Facts: Fidelity National Title Insurance (plaintiff) sued Intercounty National Title Insurance Company and four other entities and individuals (defendants), claiming that $20 million in real estate escrow accounts under the defendants’ control had vanished. The defendants hired Myron M. Cherry & Associates LLC (Cherry), a small firm of only four lawyers, to represent them in the litigation. The defendants promised to pay Cherry an hourly fee for Cherry’s services and reimburse Cherry for expenses. The defendants fell behind in payments to Cherry. Cherry made a motion to withdraw as counsel for the defendants. At the time Cherry made the motion to withdraw, the defendants owed Cherry over $430,000. Cherry filed the motion to withdraw after the close of discovery and before the beginning of trial. Cherry informed the court that it anticipated costs rising to over $1 million if Cherry were forced to continue the case through to trial. During a hearing on Cherry’s motion to withdraw, the district judge asked each party whether it would experience prejudice if Cherry were permitted to withdraw. Each party responded that it would not experience prejudice. Nonetheless, the district judge denied Cherry’s motion to withdraw and later denied a second motion to withdraw filed by Cherry, because the judge believed the motion was filed too late. Cherry appealed the district court’s decision not to permit Cherry to withdraw as counsel.

· Courts permission to withdraw if you appeared before a tribunal 

· This is an appealable decision 

· Clients failure to pay fees gives a reason to withdraw 

See notes in book about ownership of documents and property  

Fulfilling continuing duties

· Still owe duty of confidentiality 

· Unless client consents 

· Even after representation has ended—can’t use the information to make money for yourself 

· No self-dealing 

· Unless client waives 

Attorney’s fees
Types of fees and basic restrictions: 
4 major types of fees: 
(1) Hourly fee

(2) Flat fee

(3) Contingent fee

a. Contingent fee doesn’t have to be a %; payment hinged on outcome

i. “contingency fee” as we think of it is a combination of contingent and proportional fees 

(4) Proportional fee

a. % fee 

No fee can be unreasonable (MR)/ unconscionable or illegal (CA) (not really a substantive difference in terminology)
· MR 1.5 

· (a) prohibition on “unreasonable” fees and factors used to determine the reasonableness of a fee

· (b) basis or rate of fee shall be communicated to the client  
· (c) Contingent fees have to be in writing and shall contain particular listed details
· (d) Prohibition on contingent fees in certain domestic relations cases and criminals defense cases

· (e) division of fees between lawyers in different firms – restrictions 

· CA rule 1.5 

· (a) prohibition on “unconscionable or illegal” fee 

· (b) factors used to determine the unconscionability of a fee

· (c) prohibition on contingent feet in (1) certain family law matters and (2) criminal defense cases 

· (d) non-refundable retainers –restrictions 

· (e) flat fee is allowed 

· CA rule 1.5.1—division of fees between lawyers in different firms—restrictions (compare to MR 1.5(e))

· CA Bus & Prof Code §§6146 to 6149—specific limits on contingency fees, writing requirements, effect of noncompliance, and confidentiality of written fee agreements 
· 6146: limit by percentage on medical malpractice contingency fees

· 6147: writing requirement for contingency fees (if not in writing, L only gets a reasonable fee)

· 6147.5: special rules for contingency fees for claims between merchants

· 6148: all non-contingency fees with a reasonably foreseeable value > $1000 MUST be in writing, unless C is a corporation or repeat C (sophistication)

· If not in writing, L gets reasonable fee

· 6149: written fee agreement subject to a/c privilege

Rule 1.5(e) in MR and CA

· Deals with fee sharing and fee splitting 

· MR/CA 5.4: cannot share fees with a nonlawyer 
“American rule” of fees—each party pays their own fees (as a default matter)

· Statutes can shift fees for certain types of cases
Contingent fees: 
· If contingency does not occur—don’t get paid 

· Reasonableness: 

· Not reasonable to get contingent fee when you settle the case very quickly 

· Ex. Make one phone call to settle a case
Post-termination right to fees: 
· What happens if lawyer on a contingency fee and client fires before case over? 
· Galanis  
· Facts: Suzanne Brown was injured in a car accident. Brown hired Lyons & Truitt (plaintiff) to represent her, subject to a contingency-fee arrangement, under which Lyons & Truitt would receive one-third of any proceeds from the case. Lyons & Truitt worked on the case for two and a half years before Robert Truitt was appointed to be a judge, at which point Brown discharged the firm. In the firm’s place, Brown hired Michael Galanis (defendant), subject to a contingency-fee arrangement, promising Galanis 40 percent of the gross proceeds from the case. Brown settled the case for $250,000. Lyons & Truitt filed suit, seeking compensation for its work on the case. Brown filed a cross-claim against Galanis, seeking a judgment that Galanis, not Brown, was required to pay any compensation due to Lyons & Truitt. The trial court found that Galanis was responsible for paying Lyons & Truitt a reasonable hourly rate for its services rendered, commensurate with the hourly rate of a community attorney charging for similar services. Both parties appealed. The court of appeals affirmed. The Indiana Supreme Court granted review.

· In absence of a fee agreement to the contrary (contract), the first lawyer entitled to value of services rendered 

· Measured on a factual basis 

· First lawyer getting paid out of second lawyers recovery 

· Client doesn’t have to pay both lawyers full amount of contingency 

· If a lawyer withdraws voluntarily—not entitled to any contingency 

Conflicts of Interest
Introduction 
· Can’t really be avoided 

· When does a conflict exist? 

· When a lawyer cannot, in the exercise of independent judgement, freely recommend a course of action to a client because of conflicting duties owned to someone else 

· Someone else might be another client, a 3rd party, or the lawyer himself/herself

· Interests that are invaded are usually duties of competence, confidentiality, and loyalty 

· Concurrent interests 

· Confidentiality: can’t make an argument/ give advice without breaching confidentiality 

· Competence: if cant freely give advice, not treating client with competence

· Loyalty—if representing another client whose interests are adverse to another, seen as disloyal 

Does fully informed client consent cure conflict of interests problems? 

· In most cases yes 

· Will cure #2 below

· Less true with #1, might be situations when it won’t cure 

· Can be cured with client consent if you reasonably believe you can adequately represent both clients 
Types of conflicts of interest: 

(1) Concurrent (conflict between 2 current clients) 

a. Rule 1.7

b. Most severe kind of conflict 

(2) Successive (conflict between current client and former client) 

a. Rule 1.9; Rue 1.18 (c), (d) 
b. Lesser problem—dealt with more leniently 

(3) Client/Lawyer (conflict between interests of a current client and the lawyer’s own interests)

a. MR 1.8; CA rules 1.8.1—1.8.10

(4) Client/third party (conflict between the interests of a current client and a third party, such as a non-client who is paying the fees for the client)

a. MR 1.8(f); CA rule 1.8.6

b. Rule 5.4(c)

Timing of consent and advance waiver: (read section and write notes)  

· Getting consent and when you get consent = important 

· MR 1.7 comments: 

· Consent to future conflicts 

· Informed consent 

· Consent confirmed in writing 

Imputed conflict of interest: 

· MR and CA rule 1.10; CA rule 1.8.11 (personal conflicts of interest); see also Cal. Rule 1.0.1(k) and comment paragraph 5 (defines screening to avoid imputation of conflict and a comment discussing) 

· Conflicts of interest imputed to firm 

· This rule prevents a single firm from representing everyone 

· Imputed unless: 

· Prohibition based on a personal conflict (1.8)

· Or prohibition is based on 1.9 (a) or (b) and the lawyer is properly screened (former client conflicts)

Conflicts between current clients:  
Rule 1.7 (MR and CA) – concurrent conflicts 

A. A concurrent conflict exists if: 

a. (1) the representation of one client will be directly adverse to another client, OR 

b. (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client...

B. Even if a concurrent conflict exists, a lawyer may represent a client if: 

a. (1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client 

b. (2) the representation is not prohibited by law

c. (3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; AND 

d. (4) each affected client gives informed written consent 

C. CA rule: structured differently, but contains all of the above rules, plus a part (c) that is not in the MR. CA 1.7(c) requires “written disclosure” to a client regarding certain “relationships” that might affect the lawyer’s representation of the client 
Informed consent: 

· Client knows risks and benefits 

· In order to give client enough information for client to be informed—would have to give info about the other matter; potential breach of confidentiality of the other client (need the consent of this client first to tell the other client information to get informed consent)
· MR 1.6(7) and comment 13 of MR 1.7

Nustar farms case: direct adversity 

· Facts: Larry Stoller represented Robert and Marcia Zylstra (defendants) in a variety of legal matters from 2012 to 2014. In May 2014, Stoller began representing NuStar Farms, LLC (plaintiff). In early May, Stoller began contacting the Zylstras on NuStar’s behalf about a signature needed for a deed the Zylstras had agreed to convey to NuStar. In the third such email, dated May 13, 2014, Stoller stated that if he did not receive the signed deed by the following day, he would “pursue the appropriate remedies” on NuStar’s behalf. In that same email, Stoller also informed the Zylstras that he would no longer represent them in any future matters. In July 2014, Stoller filed suit against the Zylstras on behalf of NuStar. The Zylstras filed a motion to disqualify Stoller as NuStar’s attorney. The district court denied the motion. The Zylstras filed an interlocutory appeal.

· Representing one client who is suing another client
· Conflict of interest turn on the facts 

· MR 1.7 comment 6 deals with this 

· Loyalty to a client prohibits taking on a directly adverse client 

· Acting as an advocate in one matter against a client that a lawyer represented in an unrelated matter

· Have to first ask whether clients are current clients 

· Was a lawyer client relationship formed 

· Was the relationship terminated (current client or former client) 
· Representation of both Zylastra and Nustar for a short period of time 

· directly adverse 

· because 2 current clients with directly adverse interest

· need consent of both clients 

· here Zylastra did not consent therefore improper 

· disqualification of the lawyer 

· after this case, lawyer was disciplined by the state bar 

· but ethic rules can still have relevance 

· for disqualification, use ethics rules as starting point 

· when courts cite to the model rules instead of state rules, usually because state rules don’t track MR

· in disqualification look beyond disciplinary matters

· right of party to choose their own lawyer 

the “hot potato” doctrine: 

· a firm may not drop a client like a hot potato, especially if it is in order to keep a far more lucrative client 

· violates duty of loyalty to that first client 

· if lawyer attempts to drop client A for client B, cant drop 

· rule 1.7 applies 

· can’t bring in client B unless client A consents 
Disqualification motion: 

· what interests should be balanced? 

· Combined effect of a parties right to counsel of choice; an attorneys interest in representing a client; Financial burden on a client of replacing disqualified counsel; and any tactical abuse underlying a disqualification proceeding 
· Vs 

· the fundamental principle that a fair resolution of disputes within our adversary system requires vigorous representation of parties by independent counsel unencumbered by conflicts of interest 
· automatic disqualification: per se rule for disqualification in CA if the court finds that a lawyer is simultaneously representing clients with adverse interests (walker case—note 5)
Fiandaca v. Cunningham: 

· facts: New Hampshire Legal Assistance (NHLA) represented Mary Ann Fiandaca and 22 other female New Hampshire prison inmates (collectively, plaintiffs) in a class action suit against the prison’s warden, Michael Cunningham (defendant), and other state officials, for the state’s failure to establish a facility with programs and services equivalent to those provided to male inmates. Prior to trial, Cunningham offered to place a facility on the grounds of Laconia State School and Training Center (LSS). Plaintiffs refused. At the time of its representation of the female inmates, NHLA concurrently represented a group of individuals in a class action suit against state officials challenging the poor conditions at LSS. After a bench trial, the district court held for the plaintiffs and ordered the state to construct a permanent facility for female inmates, but prohibited any facility to be located on LSS grounds because of the ongoing litigation that involved NHLA. Cunningham appealed the district court’s order and claimed that NHLA had a clear conflict of interest and should have been disqualified as counsel for the plaintiffs because the interests of the LSS plaintiffs substantially differed from the interests of the female inmates and when offered a facility on LSS grounds, NHLA should have accepted.

· legal aid firm represented two group 

· prison inmate (overcrowding)
· developmentally disabled residents of a school 

· both cases against the state

· what is the interest: 

· could be personal, financial

· where is the conflict 

· prison inmates offer a settlement to move them into the school where the developmentally disabled students are
· the school residents did not want to be displaced 

· if not representing both clients, settlement does not cause any problems 

· if the prisoners take the settlement, would adversely affect their other clients because they did not want the prisoners to be moved to their school  

· question to ask: if both groups were represented by different firms, would this be an issue 

· here—no; prisoners would take the settlement

· loyalty to a client is impaired when the lawyer cannot make recommendations 
Remedies: (not mutually exclusive) 

· Not usually discipline cases 

· Not usually malpractice (though they can be) 

· Typically cases where disqualification is sought 

Positional conflict of interest: 

· Might arise when taking different legal positions for different clients at the same time 

· A ruling in one can harm your position in another case 

· Only applies when arguing in front of the same tribunal (circuit)

· It’s okay to take inconsistent legal positions as long as it won’t harm a current client’s position
Conflicts between former clients and current clients: 
Rule 1.9: 

A. A lawyer who has formerly represented a client in a matter shall not thereafter represent another person 

a. In the same or a substantially related matter 

b. In which that person’s interests are materially adverse to the interests of the former client 

c. Unless the former client gives informed written consent 

B. A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 

a. Whose interests are materially adverse to that person; and 

b. About whom the lawyer had acquired material, confidential information

c. Unless the former client gives informed written consent 

C. A lawyer who has formerly represented a client in a matter or whose firm has formerly represented a client in a matter shall not thereafter 

a. Use confidential information acquired in the former representation to the disadvantage of the former client; or 

b. Reveal such information except as permitted by [the confidentiality rule] 
1.9 (a) prohibits switching sides in a matter 
· “substantially related”—overlap of material facts ; 
· This is a proxy to getting information from former client that you will use in the case against the old client 
· “materially adverse to the interests of the former client” 
· Something I want to argue for new client will harm old client 

· If different counsel—would it be an issue?  
· Can sue a former client on a completely unrelated matter 

· Wont violate duty of confidentiality to former client  

Exterior Systems v. Noble Composites: 
· Facts: In 1972, Edward Welter (defendant) founded Fabwel, Inc. (Fabwel) (defendant). Law firm Warrick & Boyn (W&B) served as counsel for Fabwel. Cynthia Gillard, an attorney at W&B, represented Fabwel in its purchase of a company owned by Larry Farver (defendant). Gillard prepared acquisition documents on behalf of Fabwel, including non-competition and non-disclosure agreements with Welter and Farver. In 1985, Welter created a benefit plan for executives at Fabwel. Gillard later drafted an amended benefit plan, which completely replaced the 1985 plan. Gillard continued to represent Fabwel in various transactions, including Fabwel’s initial public offering and purchase of other companies. In 1997, Welter sold Fabwel to Fibreboard Corporation (Fibreboard). As part of the sale, Welter and Fabwel signed an amendment to the benefit plan. Gillard represented Welter during the transaction. A new company then bought Fibreboard and merged Fabwel into Exterior Systems, Inc. (ESI) (plaintiff). In 2000, Farver resigned from ESI and formed Noble Composites, Inc. (Noble) (defendant) with several former Fabwel employees, including Welter. ESI terminated the benefit plan and ceased paying Welter. In 2001, ESI brought suit against Noble, Farver, and Welter, alleging breach of the non-competition and non-disclosure agreements. The defendants counterclaimed, alleging that ESI breached the agreements. Gillard represented Welter in the lawsuit. ESI filed a motion to disqualify Gillard as counsel for Welter.

· Continued representation would violate 1.9 
· This law firm used to represent party on the other side 

· Material adverse 

· Is it substantially related to any old cases handled for the former client? 

· Court says yes 

· Applies TC theater  “substantial relationship” test (on page 454)

· 1. Trial judge must make a factual determination of the scope of the prior legal representation
· 2. It must be determined whether it is reasonable to infer that the confidential information allegedly would have been given to a lawyer representing a client in those matters
· 3. It must be determined whether that information is relevant to the issues raised in the litigation pending against the former client 
· Once a substantial relationship has been found, it is irrebuttably presumed that counsel had access to confidential information 

· Court looks at factual representations in former client cases 

· Page 455-56

Substantial relationship test—3 approaches 

· 1. Blended approach

· Looks at facts and law 

· 2. Comparing the facts of the former and current representation 

· 3. Comparing the legal issues in the two matters 

Conflicts between a former client and a prospective client: 

Rule 1.18 : duties to a prospective client 

A. Definition of “prospective client” 

B. Forbids a lawyer from using or revealing confidential information, except as rule 1.9 would permit 

C. Conflict of interest rule: A lawyer shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter, IF the lawyer received information from the prospective client …

a. [MR …. That could be significantly harmful to that person in the matter …}

b. [CA . . . that is protected by B&P Code § 6068(e) and Rue 1.6 that is material to the matter…] 

c. …except as provided in paragraph (d). 

d. If a lawyer is prohibited by this rule from representing a client, no lawyer in a firm with which that lawyer is associated may knowingly undertake representation in such a matter, except as provided in paragraph (d) 

D. Conflict “cure” : even if a conflict exists under (c). lawyer may still represent a client if 

a. (1) both the affected client and the prospective client have given informed written consent, OR 

b. (2) the lawyer “took reasonable measures to avoid exposure to more disqualifying information that was reasonably necessary to determine whether to represent the prospective client,” and the lawyer is “timely screened”  and gets no part of the fee from the new client, and written notice is given to the prospective client 

Note 4 on pg 465
O’Builders v. Yuna: 

· Facts: Kay Kang, a principal of Yuna Corporation of NJ (Yuna) (defendant), met with attorney Peter Lee to discuss Lee potentially representing Kang in a lawsuit against Koryeo Corporation (Koryeo case). The meeting lasted approximately three hours. Lee ultimately did not represent Kang and did not meet with Kang again. According to Lee, nothing else of substance was discussed in the meeting with Kang. Lee was able to provide detailed facts about the meeting and corroborated his account of facts with documents. Kang argued, however, that they had discussed matters concerning Kang’s business, pending legal disputes, and other confidential matters. Eighteen months after the meeting between Kang and Lee, O Builders & Associates, Inc. (OBA) (plaintiff) filed suit against Yuna, seeking payment for construction work. Lee represented OBA in the lawsuit. Yuna moved to disqualify Lee as counsel for OBA based on his meeting with Kang, claiming that Lee had received confidential information about pending business and litigation matters. The trial court denied Yuna’s motion, finding insufficient evidence that Kang had provided any confidential information to Lee at the meeting. The appellate division affirmed, noting that the lawsuit was not substantially related to the Koryeo case. Yuna appealed.

· New Jersey adopted MR 1.18

· Question of whether prospective meeting with Kang prohibits attorney from representing another potential client in a case against Kang 

· Court said lawyer may be disqualified if: (elements) 

· Substantially related 

· If facts relevant in the prior representation is material in the new representation 

· And significantly harmful (in a prejudicial way) 

· Fact specific 

· Requires more than a showing of substantially related 

· Disqualification motion denied, decision affirmed 

· Why: 

· Question as to whether confidential information was actually shared 

· Information obtained from first client would be material in the second

· Court did not think this was the case here 

· Matters are not related 

· So no lawyer conflict at all 

· Court said failure of proof—party bringing motion to disqualify did not meet burden 

· Case discusses procedure of disqualification 

Note 5 (465): 

· Nothing improper for lawyer to condition conversation with prospective client on informed waiver of conflict of interest for prospective clients

Kala v. Aluminum Smelting & Refining: deals with migratory lawyer (point of rules is to protect client’s confidential information while still allowing lawyers to migrate)
· Facts: In 1993, Kala (plaintiff) retained the Spangenberg law firm (Spangenberg) as representation, including attorney Pearson. From 1993 to 1995, Pearson represented Kala in a case against Kala’s former employer, Aluminum Smelting & Refining Company, Inc. (Aluminum) (defendant), which was represented by the Duvin law firm (Duvin). Kala disclosed all matters pertaining to his case to Pearson. The trial court directed a verdict in favor of Aluminum, and Pearson filed an appeal on behalf of Kala. On January 8, 1996, Pearson secured a continuance to file Kala’s appellate brief. At the time Pearson was representing Kala in the appeal, Pearson was also negotiating with Duvin to join Duvin. Pearson did not disclose his negotiations with Duvin to Kala. On January 22, 1996, Pearson left Spangenberg and joined Duvin. Kala filed a motion to disqualify Pearson and Duvin from representing Aluminum in the appeal. The court of appeals granted Kala’s motion and disqualified Pearson and Duvin. Aluminum appealed.

· lawyer moves from one firm to another 

· Creates conflicts of interest issue because of imputed conflicts 

· Every client of the firm you left = your former client 

· Old firm was representing a client in a case where the new firm was representing the other party 

· 3 layers of question: 

· Lawyer moves from Firm A to Firm B 

· Pursuant to the basic imputed conflicts rules, all of the clients in Firm A become “former clients” of Lawyer, and all of the conflicts that Lawyer may have are imputed to all the lawyers in Firm B

· Can the migratory lawyer work on it? 

· Lawyer (now in Firm B) seeks to represent a client whose interests are “materially adverse” to the interests of a client from Firm A. Can Lawyer do so? 

· If the lawyer personally represented the Firm A client, then Rule 1.9(a) applies. 

· If the two matters are “the same or substantially related” and the interests of the new client and the former client are materially adverse, the Lawyer cannot personally represent the new client without the former client’s informed written consent 

· If the lawyer did not personally represent the Firm A client, then Rule 1.9(b) applies. 

· Only if Lawyer had acquired material confidential information about that former client while in Firm A is there a conflict at all. Even if there is a conflict, informed written consent of the former client would cure it 

· MR 1.9 comment 5 says a lawyer is disqualified, then, “only when the lawyer has actual knowledge of [protected confidential] information. Thus, if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and the lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or a related matter even though the interests of the two clients conflict.” 

· Can that lawyer’s new law firm stay on the case? 

· Other Lawyers in Firm B seek to represent a client whose interests are “materially adverse” to the interests of a client of Firm A (ie former clietns of the migratory lawyer who went from Firm A to Firm B). Can these Firm B lawyers do so? 

· This is answered by Rule 1.10(a)(2): Under MR, if the migratory lawyer would personally be disqualified under Rue 1.9(a) or (b), other lawyers in the firm can still take the new client if the disqualified lawyer is “timely screened from any participation in the matter and is apportioned no part of the fee therefrom.” (written notice must be given to the former client, also) 

· CA rule 1.10(a)(2) adds a further restrictions, not in the MR: the migratory lawyer cannot have “substantially participated in the same or a substantially related matter.” 

· Thus in CA, if the migratory lawyer (now with Firm B) “substantially participated” in the matter for the client while the lawyer was in Firm A, Firm B CANNOT take on the new matter in opposition to that former client of the lawyer 
· Ca rule follows reasoning of Kala case that is the lawyer substantially participated, screening alone won’t work (in MR timely screening is enough)
· New firm won’t be able to take a case that the migrating lawyer substantially participated in under CA law 

· Can lawyer’s old firm get new clients whose interests are materially adverse to former clients of that firm (that moved with the migratory lawyer to the new firm) 

· Lawyer moves from Firm A to Firm B, taking some clietns with her. These clients are thus “current clients” or Firm B, and “former clients” of Firm A. 
· Lawyers still with Firm A seek to represent a new client whose interests are “materially adverse” to those of a former client of Firm A, but currently represented by the migratory lawyer (now in Firm B. Can these Firm A lawyers do so? 

· This is answered by Rule 1.10(b): the answer is yes, unless (1) the matter is the same or substantially related to that in which the migratory lawyer handled when she was in Firm A, AND (2) “any lawyer remaining in the firm has [protected confidential] information that is material to the matter.” 

· This is why partners moving firms usually take associates who work on the matters with them 
· Even if a 1.10(b) conflict exists, “a disqualification prescribed by this rule may be waived by the affected client under the conditions stated in rule 1.7” (see MR 1.7(b) for those conditions, which include informed written consent and the lawyer’s reasonable belief that he or she can “provide competent and diligent representation” to the client.”)
Conflicts with a lawyer’s own interest: 
Suing current clients: 

In re Simon

· Facts: Attorney Richard Simon (defendant) represented Angel Jimenez in a criminal case. Simon entered into a retainer agreement with Jimenez that gave Simon a $10,000 retainer, set Simon’s hourly rate at $325, and provided that Simon could end his representation if Jimenez did not pay the fees. Simon represented Jimenez for almost three years, and Jimenez owed Simon over $66,000 in fees. Simon repeatedly informed Jimenez that he was going to seek permission to withdraw as counsel and planned to sue for payment of the fees. Simon filed a motion in the criminal case to withdraw as counsel based on Jimenez’s breach of the retainer agreement and non-payment of fees. The judge denied the motion and set a trial date. Simon appealed the judge’s denial, but then filed a civil lawsuit against Jimenez for the fees. The judge learned of the civil lawsuit and amended his prior order, relieving Simon as Jimenez’s counsel. The judge also referred the matter to the state’s Disciplinary Review Board (Board), which held a hearing before a panel. The panel concluded that Simon had violated New Jersey’s Rule of Professional Conduct (RPC) 1.7(a)(2) by creating a conflict so great that the judge had no choice but to relieve Simon as counsel. The panel also found that suing an existing client violated ethical rules and would not be tolerated, and recommended a six-month suspension. The Board upheld the panel’s findings, but recommended a reprimand rather than a suspension. The state supreme court granted Simon’s petition for review

· Lawyer suing own client for unpaid fees
· Simon knew that in suing current client—harming attorney-client relationship 

· First tried to withdraw from representation—court didn’t allow it 

· Conflict: lawyer needs to be paid; client needs representation 

· When lawyer filed suit against current client

· Placed his interest ahead of his client 

· Can’t sue current client, can sue former client 

· Violation of conflict of interest rules 

Doing business with clients: 

MR 1.8; CA rule 1.8.1: business transactions with [current] clients 

· A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client UNLESS 

· 1. The transaction and terms are fair and reasonable to the client, and fully disclosed to the client in writing; AND 

· 2. [MR] the client is advised in writing of the desirability of seeking, and is given a reasonable opportunity to seek, the advice of independent legal counsel; AND 

· [CA] the client is either represented in the transaction by an independent lawyer of the client’s choice. OR is advised in writing to seek the advice of an independent lawyer and is given a reasonable opportunity to seek that advice; AND 

· 3. The client gives informed consent to the essential terms of the transaction and the lawyers role in the transaction including whether the lawyer is representing the client in the transaction. 

If the deal is challenged—lawyer has the burden of proving the transaction was fair and reasonable 

Informed consent and adequate disclosure easier when client is a sophisticated party 

· More difficult with lay persons 
Mershon case (page 499)—lead case 
· Facts: Attorney Robert Mershon (defendant) began providing legal services to a farmer, Leonard Miller, in 1951. Miller owned land next to a country club and was interested in developing the land. Miller hired R. O. Schenk, an architect, to work on the project. To fund the project, Miller, Schenk, and Mershon formed a corporation named Union Township Development, Inc. (Union). Miller conveyed the land to Union and received 400 shares of stock. Schenk gave a promissory note to Union for architectural services and received 400 shares of stock. Mershon gave a promissory note to Union for future legal services and received 200 shares of stock based on Schenk’s estimation of legal fees. Mershon did not suggest, as Miller’s attorney, that Miller obtain independent advice about the transaction. Mershon also did not put protections in place for Miller in the event of death. Union could not obtain financing, and the project was at a stalemate when Miller died in 1978. Three days later, Mershon transferred his own stock back to Union. The Committee on Professional Ethics and Conduct of the Iowa State Bar Association (plaintiff) filed a complaint with the state bar’s disciplinary commission about Mershon’s conduct. The commission recommended that Mershon be reprimanded. The state supreme court granted review.

· This rule is not limited to situations where the lawyer acts dishonestly 

· Lawyer in this case didn’t ask dishonestly 

Limiting Liability to a Client: 
In re Blackwelder 

· Facts: Randall and Dianna Gosnell retained attorney Charles Blackwelder (defendant) to represent the Gosnells in an appeal. Blackwelder missed a filing date due to a miscalculation. Blackwelder met with the Gosnells and asked them to sign an agreement containing a release of claims against Blackwelder and a covenant not to sue him. The release agreement also contained a provision stating that the Gosnells had consulted another attorney about the agreement. In exchange, Blackwelder agreed to reimburse the Gosnells for their expenses in connection with the appeal and to file a petition for bankruptcy on their behalf. The Gosnells signed the release agreement, but later filed a grievance with the state disciplinary committee and a civil suit against Blackwelder for damages. At a hearing before the disciplinary committee, the Gosnells testified that Blackwelder did not advise them to seek advice from an attorney before signing the release agreement. Blackwelder testified that he had advised the Gosnells to seek independent counsel and that they had contacted an attorney, Henry Price. Price testified that he had spoken with the Gosnells, but that he did not discuss the release agreement or the bankruptcy petition. Rather, Price only recalled discussing a legal-malpractice claim against Blackwelder. The hearing officer issued findings and conclusions against Blackwelder, who petitioned for review.

· All states restrict the ability of a lawyer to have a client sign malpractice waiver 
· Here lawyer tried to get a client to waive malpractice after the lawyer committed malpractice 

· Conflict of interest

· Danger of lawyer overreaching 

· Abuse of the relationship 

· Override client goals 

· If lawyer is negotiating with own client as an adversary, negotiating against an unrepresented person 

·  MR 1.8 (h): a lawyer shall not 

· 1. Make an agreements prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement; or 

· 2. Settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given an opportunity to seek the advice of independent legal counsel in connection therewith  

· This is rule being applied in Blackwelder
· CA rule 1.8.8: a lawyer shall not 

· (a) contract with a client prospectively limiting the lawyer’s liability to the client for the lawyer’s professional malpractice; or 

· (b) settle a claim or potential claim for the lawyer’s liability to a client or former client for the lawyer’s professional malpractice unless the client or former client is either: 

· 1. Represented by an independent lawyer concerning the settlement; or 

· 2. Advised in writing by the lawyer to seek the advice of an independent lawyer of the client’s choice regarding the settlement and given a reasonable opportunity to seek that advice
· Difference between 1.8(h)(1) and 1.8.8(a)—CA expressly forbids it  

Conflicts created by 3rd parties: 
Fees paid by a 3rd party 

MR 1.8(f): a lawyer shall not accept compensation for representing a client from one other than the client unless: 

(1) The client gives informed consent 

(2) There is no interference with the lawyer’s independence of professional judgement of with the client-lawyer relationship; and 

(3) Information relating to representation of a client is protected as required by Rule 1.6

CA rule 1.8.6: a lawyer shall not enter into an agreement for, charge, or accept compensation for representing a client from one other than that client unless 

(a) There is not interference with the lawyer’s independent professional judgement or with the lawyer-client relationship 

(b) Information is protected as protected by B&P §6068(e)(1) and rule 1.6; and 

(c) The lawyer obtains the clients informed consent…

MR 5.4(c); CA rule 5.4(c): a lawyer shall not permit a person who recommends, employers, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgement in rendering such legal services 

· Rest of 5.4 deals with professional independence of a lawyer 

· (a) lawyer cannot share legal fees with non-lawyers 
See also Cal. Civ. Code §2860 (duty of insurer to provide independent counsel for insured) 

Other 3rd party conflicts: see 1.7(a)(2)
Litigation Ethics (not on exam):

MR 3.1-3.9; CA rules 3.1-3.10
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