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Admissions, Discipline and Unauthorized Practice

Rules

MRPC 5.5 – Unauthorized Practice of Law; Multijurisdictional Practice of Law
MRPC 8.1 – Bar Admission and Disciplinary Matters


MRPC 8.2 – Judicial and Legal Officials


MRPC 8.3 – Reporting Professional Misconduct


MRPC 8.4 - Misconduct


MRPC 8.5 - Disciplinary Authority, Choice of Law

CRPC 5.5 – Unauthorized Practice of Law; Multijurisdictional Practice of Law

CRPC 8.1 – False Statement Regarding Application for Admission to Practice Law

CRPC 8.1.1 – Compliance with Conditions of Discipline and Agreements in Lieu of Discipline
CRPC 8.4 – Misconduct

CRPC 8.5 – Disciplinary Authority, Choice of Law 

Cal Bus. & Prof Code 6060 – Admission to the Practice of Law
· California lawyers are governed by:
· California Rules of Professional Conduct (CRPC) enforced by the CA State Bar

· California Business and Professional Code adopted by the CA Legislature and enforced by the CA State Bar

· Rules in both states when CA Lawyers violate rules in other states. 

· CA Lawyers can be disciplined by both the CA State Bar and the state bar where the violation occurred

· Minimum Requirements for a Law License in CA
· At least 18 years of age

· Good moral character
· Defined in California as: “…qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility, respect for and obedience to the laws of the state and the nation and respect for the rights of others and for the judicial process.”
· Applicant has the burden of proving good moral character, up to the state bar to rebut
· May be lacking good moral character if your past includes:

· Pattern of deceit as opposed to an isolated incident

· Lack of remorse

· Lack of candor and cooperation with a disciplinary board

· Failure to act in a fiduciary relationship

· Intentional dishonesty for the purpose of personal gain

· “Triggers” for Further Investigation on a Moral Fitness Application:

· Serious or repeated violations of the criminal law

· Dishonesty in college or law school academic work

· Tax fraud or tax evasion

· Substance abuse

· Serious mental disorders (that would impact the impair the ability to practice law)
· Unpaid financial obligations

· Bounced checks or bankruptcies 

· Dishonesty on the moral fitness application itself

· Completed 2 years of college or the equivalent

· Register with Committee of Bar Examiners and complete educational requirements

· (Pass the Baby Bar after 1st year for students at CA accredited by not ABA accredited law schools)

· Pass the CA Bar Exam

· Must be honest on the application. Prior offenses can be corrected if applicant can show rehabilitation. Standard goes up after admitted. 

· Federal Courts

· Sworn in by CA Bar to practice in CA State Courts. 

· To appear in federal courts need to be sworn in to each federal court you will appear. 

· Usually requires filing a form and paying money

· Supreme Court has its own rules. Can file by mail. Requires paying money and getting 2 members of the Supreme Court to sign a form vouching for the lawyer. 

· Misconduct – MRPC 8.4
· It is professional misconduct for a lawyer to:

(a) Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(b) Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;

(c) Engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) Engage in conduct that is prejudicial to the administration of justice

(e) State or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law;

(f) Knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law; or

(g) Engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status I conduct to the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw from representation in accordance with Rule 1.16 (Declining and Terminating Representation). This paragraph does not preclude legitimate advice or advocacy consistent with these rules.

[Comment 2] Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such implication. Traditionally the distinction was drawn in terms of offense involving “moral turpitude.” This can include things that are not illegal but are perhaps immoral, like adultery. Although a lawyer is personally answerable for the entire criminal law they are professionally answerable only for offenses that indicate lack of the characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice. A pattern of repeat offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation 

[Comment 3] Discrimination and harassment by lawyers undermine confidence in the legal profession and legal system. Such discrimination includes harmful verbal or physical conduct that manifests bias or prejudice toward others. 

· CA Bus & Prof Code 6101- Conviction of a felony or misdemeanor involving moral turpitude constitutes a cause for disbarment or suspension.

· CA Bus & Prof Code 6106 - The commission of any act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a cause for disbarment or suspension. If the act constitutes a felony or misdemeanor, conviction thereof in a criminal proceeding is not a condition precedent to disbarment or suspension from practice therefor.
· MRPC only holds lawyers answerable for offenses that indicate a lack of characteristics relevant to the practice of law such as; violence, dishonesty, breach of trust, etc.

· CA has a zero-tolerance policy for crimes involving moral turpitude, whether committed in a professional or personal capacity. 

· CA will rarely impose discipline for an isolated offense, unless the offense is a felony or misdemeanor involving moral turpitude. Usually, the Bar looks to a pattern of misconduct that indicates a lawyer is not trustworthy, not a fiduciary or is a danger to the public.
· Reporting Professional Misconduct – MRPC 8.3
(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.

(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office shall inform the appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 (Confidentiality] or information gained by a lawyer or judge while participating in an approved lawyers assistance program (Drug/Alcohol Rehab Program).

[Comment 1] Self-regulation necessary and especially important where the victim is unlikely to discover the offense.

[Comment 2] Reporting misconduct not required it would violate Rule 1.6 (Confidentiality).

[Comment 3] Don’t/Shouldn’t report every offense, only substantial ones. Substantial refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware.

· Knowledge means actual knowledge, though it can be inferred from circumstances

· Substantial means a matter of clear and weighty importance 

· In CA, no rule to report others, but have a duty to report yourself under Bus & Prof Code 6068(o)

· California Lawyers must report themselves if they have:

· Three or more lawsuits in a 12 month period for malpractice or professional wrongful conduct;
· The entry of a judgment against the lawyer for fraud, misrepresentation, breach of fiduciary duty, etc.
· The imposition of judicial sanctions for $1,000 or more;
· An indictment charging a lawyer with a felony, and lots of other circumstances, including convictions and discipline against the attorney by any other professional or occupational disciplinary agency or licensing board, in CA or elsewhere.
· Punishment by CA State Bar

· Disbarment
· most severe, lose license to practice. Can seek to be reinstated after 5 years but have burden to show rehabilitation. 
· Resignation

· Give up license

· Suspension

· Probation

· Public Censure

· Private Censure

· May still have to disclose to Bar in other states where practice or when required to disclose any disciplinary actions.

· A single act of negligence likely not enough to be disciplined. Look for multiple acts or if conduct is intentional then more likely to be disciplined. 

· Not cooperating with a Bar disciplinary investigate is itself a violation of the rules and can itself subject a lawyer to discipline. 

· Reciprocal Discipline

· If a lawyer violates a rule in one state and another state has a similar rule can be disciplined in the other state for the same conduct. 
· All discipline is reciprocal; each state, including California, will give full faith and credit to discipline imposed against a lawyer by any other state.
· Required Actions after Suspension, Disbarment or Resignation - CA Rules of Court – Rule 9.2

· If you are an attorney who is disbarred, suspended or resign you:

· Must notify all clients being represented in pending matters of the discipline

· Must notify clients where they can pick up their legal file

· Must notify all co-counsel, all opposing counsel, and all courts in which are matters pending of the discipline

· Mus send all required notices by certified mail

· Must provide proof of compliance to an assigned probation officer appointed by the State Bar

· Disbarred lawyers can reapply for admission to the Bar – in CA, there is a five-year waiting period, and the burden is on the applicant to show rehabilitation. 

· Multijurisdictional Practice – MRPC 5.5
· A lawyer not disbarred or suspended in one state may in another state:
1. Provide temporary services in association with an admitted lawyer who actively participated in the matter; OR
2. Be admitted by a court to practice in one case on a pro hac vice basis; 
3. Provide temporary services reasonably related to a pending or potential matter if the lawyer reasonably expects or anticipates being authorized to appear in the jurisdiction via pro hac vice; OR
4. Provide temporary services in arbitration, mediation or alternative dispute resolution matters if the matter arises out of the jurisdiction where the lawyer is admitted to practice; or 
5. Provide temporary services in a matter not covered by items 2 or 3 above, but are reasonably related to a matter in the jurisdiction where the lawyer is licensed.
· No real test for what temporary services means.

· A lawyer may not, under limited license rules:

· Open a law office in a state where the lawyer is unlicensed

· Hold him or herself out as a practicing lawyer in a state where the lawyer is unlicensed; and

· Establish a “systematic and continuous” presence in the state where the lawyer is unlicensed

· Make a court appearance unless the lawyer is specifically admitted in an unlicensed state on a pro hac vice basis or has taken and passed the Bar Exam in the state where services are to be provided.

· CA Multijurisdictional Requirements:

· To practice in CA, lawyers licensed in other states:
· Must meet all requirements for admission to the CA bar;
· Must apply to register with the State Bar of CA;
· Must not have failed the bar in CA within five years prior to an application;
· Must file an application for determination of Moral Character in CA with the State Bar; and 
· Must agree to be subject to the discipline of the State Bar in CA.
· CA does not offer reciprocity with any other states. 

· CA does provide carve outs for:
· In-house counsel

· Non-litigating lawyers

· Unauthorized Practice of Law

1. Lawyer practicing in a jurisdiction where not licensed

· Unless meets one of the exceptions for multijurisdictional practice

2. Layperson practicing law or giving legal advice, usually by filling out legal forms while not under the direct supervision of a lawyer
· Paralegal filing out forms without supervision

· Notario (notary public) 

· Exceptions for:

· Patent Agents

· Certified Tax Accountants

· Possibly some other exceptions 

3. Law Student giving legal advice or completing legal forms for others while not under the direct supervision of an attorney. 

· CRPC 5.5

· Prohibits a CA lawyer from aiding anyone in the unauthorized practice of law and prohibits CA lawyers from practicing in jurisdictions where to do so would be a violation of the rules.
· CA Bus & Prof Code 6125 

· “No person shall practice law in CA unless the person is an active member of the State Bar.”  
· MRPC 5.5

· Prohibits substantially the same conduct, although of course that conduct is now tempered with the multi-jurisdictional practice rules.

Lawyer/Client Relationship
Rules

MRPC 1.2 - Scope of Representation and Allocation of Authority between Client and Lawyer
MRPC 1.4 – Communication
MRPC 1.5 - Fees
MRPC 1.16 – Declining and Terminating Representation
MRPC 1.18 – Duties to Prospective Clients
MRPC 3.1 – Meritorious Claims and Contentions


MRPC 6.1 – Voluntary Pro Bono Publico Service



MRPC 6.2 – Accepting Appointments



CRPC 1.4 – Communication with Clients

CRPC 1.4.2 – Disclosure of Professional Liability Insurance 

CRPC 1.15 – Preserving Client Property

CRPC 1.16 – Declining or Terminating Representation

CRPC 3.1 – Meritorious Claims and Contentions



CRPC 8.4.1 – Prohibited Discrimination, Harassment and Retaliation



Cal Bus. & Prof Code 6060 – Duties of an Attorney
· 3 Models
· Traditional – Client tells lawyer the problem and expects the lawyer to tell them what to do
· Participatory/Collaborative – lawyer and client work together to devise strategy for the case
· Lawyer provides information and advise
· Client makes informed decisions
· Lawyer makes strategic/tactical decisions 
· Hired Gun – Client hires lawyer to carry out their orders
· 3 Stages of Lawyer/Client Relationship
· Formation
· Maintenance – determining scope of representation, scope of authority, open communication
· Termination – by client or withdrawal by lawyer
· MRPC 1.2 – Scope of Representation and Allocation of Authority
· instructs lawyers to abide by a client’s decisions regarding the objectives of the representation, and further instructs, in comment one that both the lawyer and the client have authority and responsibility in the objectives and means of representation. 
· Client makes decision about representation

· Shared responsibilities between lawyer and client

· Client decides:

· Whether or not to file a lawsuit

· Whether or not to accept a settlement 
· MRPC 1.4 – Communication

· lawyers must promptly inform the client of any decision requiring the informed consent of a client, they must reasonably consult with the client about the means to accomplish objectives, keep the client reasonably informed about the status of the matter, promptly comply with reasonable requests for information, consult with the client when the client expects services not within the Rules of Professional Responsibility and shall explain matters to clients to the extent reasonably necessary to allow the client to make a decision with informed consent.

· places the lawyer under a mandatory duty to explain a matter to a client so the client can make an informed decision. 
· [Comment 7] - A lawyer may not withhold information to serve the lawyer’s own interest or convenience or the interests or convenience of another person.

· CRPC 1.4 – Communication

· a lawyer shall keep a client reasonably informed about significant developments relating to the employment or representation, including prompt compliance with reasonable requests for information and/or copies of documents necessary to keep the client informed.
· Similarly requires lawyers to keep clients reasonably informed about significant developments in their case. 
· Factors that may lead to an implied attorney/client relationship:

· Volunteering services or agreeing to investigate a matter without a disclaimer that investigation is a prerequisite to accepting the matter

· Giving legal advise when sought by the other party.

· Confidential information was disclosed to the lawyer

· Passively listening to a lengthy client story without interruption or disclaimer.

· Reliance on the legal advice given by the lawyer. 

· Behavior that would create a “reasonable expectation” of consent to accepting representation. (ensuring a private office visit for confidentiality purposes)

Once it is determined there is an implied attorney/client relationship the attorney has all the same obligations and duties as they would toward any other client. 

· Decisions Made by the Client – MRPC 1.2
· acceptance or rejection of settlement offers
· the decision to accept or reject a settlement offer is the client’s decision alone. Lawyers must relay settlement offers and must abide by the decision of the client. 
- MRPC 1.2
· a lawyer shall promptly communicate all terms and conditions all amounts, terms and conditions of any written offer in all other (non-criminal) matters.  CRPC 1.4.1
· any offer, whether written or not, is still subject to CRPC 1.4, that says a lawyer shall keep a client reasonably informed about significant developments relating to the representation.
· a plea to be entered in a criminal case
· a lawyer shall promptly communicate all terms and conditions of any offer in a criminal matter – CRPC 1.4.1
· waiver of a jury trial

· whether to testify in a criminal case

· whether to appeal

· Decisions Made by the Lawyer

· decisions involving procedure, tactics or strategy, such as:
· the type of lawsuit to file
· the court in which to file it
· whether to grant opposing counsel extensions of time (is a courtesy)
· the scope of discovery necessary
· Retainer Agreements
· Communication between client and lawyer starts with the retainer agreement. It is the initial contract between them. 
· A retainer agreement always contains:
· Scope of services

· Including any limitations

· Duties of both lawyer and client

· What constitutes a breach

· Fees and billing rates

· When allowed to withdraw

· In CA required to put in if don’t carry malpractice insurance

· Contingency fee contracts must be in writings (Model Rule 1.5 and CA rules)

· CA any retainer agreement must be in writing for any agreement over $1000 (hasn’t changed in a while) so basically any retainer agreement will have to be in writing

· Still better practice to do even if not required

· If not voidable at option of client

· Limited to recovering reasonable fee (which may require going to court for determination of what is a reasonable fee)
· Accepting Appointments – MRPC 6.2 

· A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:

(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;
(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or
(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.

· It is the duty of an attorney: Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or oppressed. – CA Bus & Prof. Code 6068(h)
· Violations of the Rules to Accept Employment:
· Lawyers can’t take a position that is frivolous; lawyers can’t bring or defend a cause unless a good faith argument exists for extension, modification or reversal of existing law. – MRPC 1.3
· A lawyer shall not counsel a client to engage or assist a client in conduct that the lawyer knows is criminal or fraudulent. – MRPC 1.2 
· Model Rule 1.16, comment [7] says that lawyer is justified in withdrawing from a representation if the client wants to engage in conduct that the lawyer reasonably believes is criminal or fraudulent. So if known at the outset the motive is illegal then should decline to represent. 
· This should be distinguished from the situation in which the client comes to the lawyer with a plan to do something that would be illegal, but seeks in good faith to get a legal opinion about its legality. As the comments suggest, there is nothing at all improper about seeking such advice, and nothing wrong with a   lawyer giving such advice, and the law assumes that a client informed that a planned course of action is illegal will refrain from carrying it out.]
· lawyers can only maintain such actions as appear to be just – CA Bus & Prof Code 6068(c)
· Under CRPC 3.1 a lawyer shall not seek, accept or continue employment if the objective is: 
· to bring an action, conduct a defense, assert a position or take an appeal without probable cause and for the purpose of harassing or maliciously injuring an person; or

· to present a claim or defense that is not warranted under existing law unless it can be supported by a good faith argument for an extension, modification or reversal of existing law.

· Termination & Withdrawal – MRPC 1.16 & CRPC 1.16
· Mandatory Withdrawal

· The lawyer knows the client is bringing an action or asserting a position without probable cause for the purpose of harassing or injuring another;

· The lawyer knows or should know that continuing representation will violate the rules;

· The lawyer’s physical or mental condition renders it unreasonably difficult to carry out the employment.

· The lawyer is fired by the client, but within judicial limitations.

· Permissive Withdrawal

· The client seeks to present a claim or defense that is not warranted by existing law or a reasonable extension of existing law;

· The client proposes engaging in an illegal course of conduct;

· The client insists that the lawyer engage in an illegal course of conduct;

· The client makes it unreasonably difficult for the lawyer to carry out the employment;

· The client insists the lawyer engage in conduct that is contrary to the lawyer’s judgment and advice;

· The client freely agrees to terminate the relationship;

· The client breaches the fee agreement.
· Withdrawal by Lawyer During a Litigated Matter

· The lawyer must file a noticed motion before the trial judge seeking to be relieved as counsel if the client does not consent;
· The judge may or may not allow the lawyer to be relieved. The judge will evaluate the possibility of disruption, delay or prejudice to the court, case or client, and the ability of the client to obtain new counsel without significant delay to the court, the calendar or opposing counsel;
· If the motion to withdraw is granted, the lawyer still has obligations to the client: all original file materials must be returned to the client (not including attorney work product) and any unearned fees must be returned to the client. The attorney must continue to honor client confidences and secrets despite the fact that the attorney client relationship is terminated.
· Withdrawal by Lawyer During a Non-Litigated Matter

· A lawyer shall not withdraw until he or she has taken steps to avoid reasonably foreseeable prejudice to the rights of the client.

· Reasonable steps to avoid prejudice to the rights of the client require the lawyer to give reasonable notice to the client (preferably in an unambiguous letter), such that the client has sufficient time to find another attorney.
· The lawyer must promptly surrender all papers and property to the client and return unearned fees. A wise lawyer always has a clause in the retainer agreement allowing the lawyer to terminate representation on proper notice and in accordance with the provisions of the rules.
· Discharge by Client

· Clients have an absolute right to terminate the services of a lawyer, unless the attempt to terminate services causes delay or disruption to a court. 
· If not discharged for cause, the lawyer has a quantum meruit claim for unpaid fees. 
· The quantum meruit rule permits the lawyer to recover the reasonable value of the services that the lawyer rendered before being discharged.

· Whether terminated by the client for cause or without cause, a lawyer must still return the client file, other property or unpaid fees.
· “Noisy Withdrawal”

· MRPC 4.1 [Comment 3] In jurisdictions with a crime fraud exception to confidentiality rules lawyers may use a “noisy withdrawal” and disaffirm any work done on behalf of the client. It may only be used when fraud is continuing. 

· disaffirm: To repudiate; to revoke a consent once given; to refuse one’s subsequent sanction to a former act; to disclaim the intention of being bound by an antecedent transaction.

· “Noisy Withdrawal” is not available in CA. CA Lawyers are not allowed to disclose the reason for withdrawal because the reason is a protected secret under confidentiality rules (unless the reason for withdrawal is non-payment of fees by the client).
· Pro Bono
· Model Rule 6.1

· Every lawyer has a professional responsibility to provide legal services to those who can’t pay.  All lawyers should aspire to render 50 hours of pro bono a year.
Competence and Diligence
Rules

MRPC 1.1 – Competence
MRPC 1.2 – Scope of Representation and Allocation of Authority between Client and Lawyer
MRPC 1.3 – Diligence
MRPC 1.4 – Communication

MRPC 1.8(h) – Prohibition on Prospective Limiting of Liability

MRPC 5.3 – Responsibilities Regarding Nonlawyer Assistance

MRPC 5.4 – Professional Independence of a Lawyer

CRPC 1.1 – Competence

CRPC 1.4 - Communication with Clients

CRPC 1.4.1 – Communication of Settlement Offers


CRPC 1.8.1 – Limiting Liability to Client



CRPC 5.4 – Financial and Similar Arrangements with Nonlawyers

· MRPC 1.1 – requires a lawyer to provide competent representation to a client. A lawyer shall possess or acquire the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. 

· [Comment 1] – In determining if a lawyer has the requisite knowledge and skill relevenat factors include:
· Relative complexity and specialized nature of the matter

· Lawyer’s general experience

· Lawyer’s training and experience in the field in question

· [Comment 2] – Competent representation can also be provided through the association of a lawyer of established competence in the field in question.

· [Comment 3] – In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-considered action under emergency conditions can jeopardize the client's interest.

· [Comment 4] – A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation. 

· [Comment 6] – Before retaining assistance from a lawyer outside the firm, the lawyer should ordinarily obtain informed consent from the client and must reasonably believe that the other lawyers’ services will contribute to the competent and ethical representation of the client. 
· [Comment 8] – Maintaining Competence – a lawyer should keep abreast of changes in the law and its practice in order to maintain the requisite knowledge and skill. 

· CRPC 1.1 - requires a lawyer to perform services competently, which means the lawyer must have or acquire the requisite diligence, learning and skill, and mental, emotional and physical ability reasonably necessary for the performance of legal services.

· Failure to perform services competently can result in discipline and is also malpractice in either a CA or Model Rules jurisdiction if all elements of the tort are met.
· A lawyer is civilly liable for professional negligence: 

· if an attorney client relationship existed (hence, a    duty of care);

· if the lawyer fails to exercise care;
· Standard of care to avoid a malpractice claims is: use of the skill and knowledge ordinarily possessed by lawyers under similar circumstances in the community. 
· if there is legally recognizable harm to the plaintiffs; and

· but for the lawyer’s conduct (proximate cause), the plaintiffs would have been successful in the underlying action. This is the “case within the case.” 
· Each element must be proved by a preponderance of the evidence. 

· Violation of the Rules, standing alone does not give rise to a cause of action—no negligence per se. 

· Supervising Non-Lawyer Employees – MRPC 5.3
· Partners or shareholders have an obligation to make sure that institutional procedures are in place to give reasonable assurances that non-lawyers will comply with the rules of professional conduct.

· Lawyers who directly supervise non-lawyers have a duty to take reasonable steps to assure compliance by non-lawyers with the rules of professional conduct; and

· Lawyers are responsible for the conduct of non-lawyers if they direct, ratify, or fail to correct their misconduct.
· Professional Independence of a Lawyer – MRPC 5.4
· A lawyer shall not share legal fees with a nonlawyer, except:

· To the lawyer’s estate after the lawyer’s death by agreement with the lawyer’s firm, partner or associate

· To the lawyer’s estate for the purchase of the lawyer’s firm.

· Nonlawyer employees may be included in compensation and retirement plans based on profit-sharing. 

· Can pay bonuses to nonlawyer employees but can’t be linked to fees brought into the firm. 

· With a nonprofit organization that recommended or retained the lawyer in the matter. 

· A lawyer shall not form a partnership with a nonlawyer if the activities of the partnership involve the practice of law. 
· A lawyer shall not permit a third-party that recommends, employs or pays for legal services to influence the independence of the lawyer’s professional judgment.

· Non-lawyers can’t be shareholders or own law firms. 

· Can’t be public companies, most are LLPs. 

· Diligence – MRPC 1.3 

· a lawyer must act with “reasonable diligence and promptness,” in representing a client.
· [Comment 2] - A lawyer’s work load must be controlled so that each matter can be handled competently.
· [Comment 3] - Reasonable promptness does not preclude the lawyer from agreeing to a reasonable request for postponement that will not prejudice the lawyer’s client. 
· [Comment 5] - to prevent neglect of matters, sole practitioners need to have a plan of what happens in event of emergency or death. Applies to everyone even if young, not just old or infirm.
Confidential Information
Rules

MRPC 1.2 – Scope of Representation and Allocation of Authority between Client and Lawyer
MRPC 1.6 – Confidentiality of Information
MRPC 1.8 – Conflict of Interest: Current Clients: Specific Rules
MRPC 1.9 – Duties to Former Clients
MRPC 3.3 – Candor Toward the Tribunal
MRPC 3.4 – Fairness to Opposing Party and Counsel


MRPC 4.1 – Truthfulness in Statements to Others


MRPC 4.4 – Respect for Rights of Third Persons



CRPC 1.6 – Confidential Information of a Client



CRPC 3.3 – Candor Toward the Tribunal 

CRPC 3.4 - Fairness to Opposing Party and Counsel

· CA Bus & Prof Code 6068(e)
· It is the duty of an attorney: to maintain inviolate the confidence, and at every peril to himself or herself, to preserve the secrets of his client. 
· Amended in 2004 to include exception and incorporate MRPC 1.6

· Attorney/Client Confidentiality

· Arises from the Evidence Code and from broad ethical duty statutes adopted in each state. 

· Attorney/Client Privilege

· In both CA and MRPC, Attorney/Client Privilege is only relevant when the government attempts to compel an attorney, by way of subpoena, to disclose confidential client communication. If the communication form the client to the attorney is privileged under the elements set forth in the evidence doe, then the government cannot force an attorney to testify about the substance of the communication unless the client consents to disclosure. 

· Broad Ethical Duties of Confidentiality

· Includes all communications, all client confidences, information about the client, client secrets and anything else the client does not want disclosed. 

· Applies to all lawyers all the time, not just those compelled to testify in court or in a deposition. 

· Precludes disclosure and use of information to disadvantage a client

· Owed to all clients 

· Owed to prospective client even if not retained after a consultation

· Continues after the lawyer/client relationship is terminated

· Survives the death of the client

· May be waived only with client consent

· Past crimes are always confidential

· MRPC 1.6 – Confidentiality of Information

· lawyers must keep client confidences and secrets and protect information leading to the identity of a client unless the client gives informed consent or an exception applies
· Exceptions:

· To prevent reasonably certain death or substantial bodily harm (only applies to future, past matters are confidential unless the might result in a future death or injury)
· To prevent reasonably certain substantial financial injury as a result of client crime or fraud where the client has used the lawyer’s services (adopted in a minority of states, not in CA)

· Very limited in scope. Must be to prevent a crime, and must have used lawyers services to commit the crime. Really only applies when the lawyer was an unwitting participant to fraud. 

· To prevent, mitigate or rectify substantial financial injury resulting from client crime or fraud when the client has used the lawyer’s services. (adopted in a minority of states, not in CA)

· To secure legal advice by the lawyer about compliance with this rule;

· To establish a claim or defense when the lawyer is accused of misconduct or wrongdoing, or to establish a fee;

· Defend against claim of malpractice

· May be under legal seal

· To comply with any other law or court order

· CRPC 1.6 – Confidential Information of a Client
· Lawyer shall not reveal information protected by CA Bus & Pof Code 6068(e)(1) (which includes client confidences and secrets) without the informed consent of the client, unless an exception applies.

· Exceptions:

· To prevent a criminal act reasonably certain to result in the death or substantial bodily harm to an individual. This applies to future crimes only; past crimes are confidential.
· Caveats to the exception: Duty to counsel – before revealing confidential information to prevent the criminal act, a laywer shall, if reasonable under the circumstances:

· Try to persuade the client not to commit or continue the criminal act

· Inform the client of the lawyer’s intent to reveal information regarding the belief that a criminal act is imminent that is reasonably certain to result in the death or substantial bodily harm to an individual. 
· Lawyers who choose not to reveal confidential information as allowed by this rule do no violate the rule. 

· CA Common Law also allows lawyers to reveal certain confidential information to the extent necessary to:

· Establish a fee

· Establish a defense if accused of wrongdoing or misconduct
· Inadvertently Received Documents - MRPC 4.4(b)
· A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.

· Letters from lawyers should contain a cover page with a disclaimer not to read further if not the intended recipient and to destroy or return the document and notify the sender. 
Conflicts of Interest
Rules

MRPC 1.2 – Scope of Representation and Allocation of Authority between Client and Lawyer
MRPC 1.7 – Conflict of Interest: Current Clients
MRPC 1.8 – Conflict of Interest: Current Clients: Specific Rules
MRPC 1.9 – Duties to Former Clients

MRPC 1.10 – Imputation of Conflicts of Interest: General Rule
MRPC 1.11 – Special Conflicts of Interest for Former and Current Government Officers and Employees

MRPC 1.12 – Former Judge, Arbitrator, Mediator or Other Third-Party Neutral

MRPC 1.13 – Organization as Client


MRPC 1.14 – Client with Diminished Capacity
MRPC 1.18 – Duties to Prospective Clients
MRPC 2.1 – Advisor
MRPC 3.7 – Lawyer as Witness


MRPC 5.4 – Professional Independence of a Lawyer
MRPC 6.3 – Membership in Legal Services Organization

CRPC 1.7 – Conflict of Interest: Current Clients
CRPC 1.8.1 – Business Transactions with a Client and Pecuniary Interests Adverse to the Client
CRPC 1.8.3 – Gifts from Client
CRPC 1.8.5 – Payment of Personal or Business Expenses Incurred by or for a Client
CRPC 1.8.6 – Compensation from One Other than Client


CRPC 1.8.7 – Aggregate Settlements
CRPC 1.8.9 – Purchasing Property at a Foreclosure or a Sale Subject to Judicial Review
CRPC 1.8.10 – Sexual Relations with Current Client
CRPC 1.9 – Duties to Former Clients


CRPC 1.13 – Organization as Client 

CRPC 3.7 – Lawyer as Witness


CRPC 5.4 – Financial and Similar Arrangements with Nonlawyers
CRPC 8.4 – Misconduct
· General

· 4 general groups of conflicts of interest:
1. When a third-party tries to interfere with the judgement of the lawyer

· Third-party wants to pay the lawyer’s fees

· Interests of insurance company threaten independent judgment of the lawyer

· Close professional/personal relationship with a third-party (relative, friend) affects independent judgment of the lawyer 
2. Interests of lawyer conflict with the interests of client

· Lawyer’s financial interests conflict with those of a client, such as doing business with a client; 
· Lawyer has a sexual relationship with the client

· No substantial gifts form clients
· No gifts from estate of client if drafting will

· Can be gifted but only if another independent lawyer drafts the will

· Can act as executor of an estate. It is not a gift, it is a job and can be compensated for it (fees set out in Probate Code) but can’t pressure them to hire you as executor. 

· Can’t negotiate book or movie rights until the matter is over

· Lawyer’s person political or religious beliefs threaten lawyer’s undivided loyalty to the client or competent representation of the client.

3. Lawyer represents two or more clients (concurrent clients) with conflicting interests

· Multiple clients in an accident, interests harmounious at first but can diverge as case progresses

4. Interests of a former client conflict with a current client’s interests
· When lawyer switches firms representing opposing clients

· Judge leaving the bench to work at a firm or hearing a case worked on before becoming a judge

· Government lawyer leaves to work at a private firm represents client in dispute with the government agency formerly worked at

· Less of an issue now because of allowance for screening

· Determining if a Conflict Exists:

· Is there any possibility that the lawyer’s complete loyalty to his or her client(s) will be compromised in any way? 

· Is there any possibility that confidential information obtained from any client, multiple client or former client can be used to the detriment or disadvantage of the client? 

· If the answer to either question is yes, then a conflict or a potential conflict exists. Disclosure and informed written consent must occur. 

· MRPC 1.8 provides specific scenarios that result in potential conflicts:
· (ON EVERY EXAM! NEED TO KNOW!)
· Cannot provide financial assistance to a client except:

· Advance costs and litigation expenses in a contingent case or if client indigent

· Can take a lien to secure fees or take case on contingent basis
· MRPC 1.8(a) – Financial and Business dealings with a client:

· Presumably creates a conflict unless 4 tests are met:

· The transaction must be objective, fair and reasonable to the client
· The terms of the transaction must be fully disclosed in writing and in language understandable to the client, and reasonably understood by the client
· The client must be advised in writing to seek independent counsel and given a reasonable opportunity to do so; and
· The client must give informed consent in writing to the terms of the transaction and the lawyers role in the transaction.
· CA Rule is similar. 
· MRPC 1.8(b) – Confidential Information Used to the Disadvantage of the client

· Lawyers can’t use information relating to the representation of a client to the disadvantage of the client absent informed consent.
· MRPC 1.8(c) – Substantial Gifts
· Substantial gifts from clients are not generally permitted because they create the possibility of undue influence.
· MRPC 1.8(d) – Book and Media Rights
· Book and media rights may not be negotiated until the representation is concluded.
· MRPC 1.8(e) – Financial Assistance
· A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

· Lawyers can advance court costs and litigation expenses in a contingent case or if the client is indigent

· But, lawyers may take a lien to secure fees or take the case on a contingent basis

· In CA, lawyers can lend money for any purpose so long as the agreement is based on informed consent in writing. 

· MRPC 1.8(f) – Third-party payment of Fees

· Lawyers can’t be paid by someone other than the client unless:

· The client gives informed written consent

· The lawyer retains independence of judgment and

· There is no interference with the attorney/client relationship (no interference with the lawyer’s professional judgment in the matter)

· The lawyer protects the confidences and secrets of the client

· MRPC 1.8(g) – Aggregate Settlements

· Lawyers who represent multiple clients cannot arrange an aggregate settlement without the informed consent of each client

· MRPC 1.8(h) – Lability in Malpractice Matters

· Lawyers can’t make an agreement to prospectively limit liability to a client for malpractice unless the client is independently represented in making the agreement; or

· Lawyers can’t settle a claim with an unrepresented client unless the client is advised in writing about seeking independent representation and is given an opportunity to seek it

· MPRC 1.8(i) – Proprietary Interests

· Lawyers shall not acquire a proprietary interest in the cause of action or subject matter of litigation for a client, except:
· a lawyer may acquire a lien authorized by law to secure a fee or expenses; and

· a lawyer may sign a contingent fee agreement with a client

· MRPC 1.8(j) – Sex with Clients

· A lawyer may not have an intimate relationship with a client unless the relationship predates the lawyer/client relationship.

· MRPC 1.8(k) – Vicarious Disqualification

· A prohibition against one lawyer in a firm is a prohibition against all lawyers in a firm.
· Can be mitigated by screening
· CA Conflict of Interest Rules
· Informed Written consent is required when:

· Lawyer has multiple clients in a matter with actual or potentially conflicting interests (CRCP 1.7(b))

· Lawyer represents clients in the same or separate matters where the clients’ interests are directly adverse (CRPC 1.7(a))

· Lawyer representing 2 or more clients enters into an aggregate settlement of the claims of or against the clients (CRPC 1.8.7)

· Lawyer wants to accept new employment adverse to a client or former client if she has confidential information material to the employment  (CRPC 1.7(a); 1.9 (b))

· Lawyer who formerly represented client in matter wants to represent new client with materially adverse interest to former client in the same or substantially related matter (CRPC 1.9(a))

· Lawyer accepts compensation from a third person who is not the client (CRPC 1.8.6(c))

· Lawyer shall not accept compensation from a third-party unless:

· The client gives written informed consent;

· There is no interference with the lawyer’s professional judgment in the matter;

· There is no interference with the attorney-client relationship

· Confidential information is protected on behalf of the client

· In CA, informed written consent requires that both the disclosures and the consent be in writing. 
· Conflicts are curable with disclosure and informed written consent in most circumstances.

· Disclosure (for there to be Informed Consent) requires the lawyer to discuss the following in writing:


1. All facts and circumstances that give rise to the conflict or potential conflict (CRPC 1.7 and Model Rule 1.7, Comment 18); and

2. A description of actual and reasonably foreseeable adverse consequences to the client (CRPC 1.7 and Model Rule 1.7, Comment 18); 

3. If Lawyer represents multiple clients in a single matter, disclosure must include the implications of common representation, the possible effects on loyalty, confidentiality and the attorney-client privilege, and the advantages and risks of multiple client representation. (Model Rule 1.7, Comment 18 and Comments 29-33)
· Disinterested Lawyer/Judge Test
· Would a disinterested lawyer/judge looking at all of the circumstances conclude that consenting to the conflict is not in the client’s best interest?
· If so, the lawyer cannot ask for informed consent and cannot claim that consent has “cured” the conflict. 
· No person in their right mind could possibly agree to the conflict. 
· Organization as Client - MRPC 1.13 & CRPC 1.13
(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization,

then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.
· Categories of persons “represented” for purposes of a corporation – MRPC 4.2 [Comment 7]

· Employees who supervise, direct or regularly consult with the organization’s lawyer concerning the matter

· Employees who have authority to speak on behalf of the corporation (e.g. directors, officers)

· Employees whose act or omission in connection with the matter may be imputed to the corporation for purposes of liability. 

· Lawyer as Witness
· MRPC 3.7 -  A lawyer should not be both trial counsel and a material witness in a matter, unless

· the testimony will relate to an uncontested matter, or 

· it will relate to the fees for services rendered in the case or 

· the disqualification of the lawyer would work a substantial hardship on the client. 

· CRPC 3.7 – A member (lawyer) shall not be trial counsel and a witness in a jury trial unless

· the testimony will relate to an uncontested matter, or 

· it will relate to the fees for services rendered in the case or 

· the member has informed, written consent of the client
· Current Clients
· 4 Part Analysis for Duties to Joint Clients
1. Does the lawyer have a reasonable belief that he can fairly represent all clients given the conflict or potential conflict?
2. Is joint representation reasonably necessary in this matter?
3. If yes to both, then full disclosure and informed consent in writing is required from all clients.
4. If informed consent is obtained under the circumstances, would a “disinterested lawyer or judge” agree that it is in the best interest of one or more clients to give informed consent? If so, consent was improperly asked for and obtained.
· MRPC 1.7 – Current Clients
· Lawyers can’t jointly represent several clients if the situation involves a concurrent conflict of interest. Those situations are:

· Where representation of one client would be directly adverse to the interests of another client (e.g., representing both the plaintiff and the defendant in a lawsuit)

· Where there is a significant risk that the representation of one client will materially limit the lawyer’s responsibilities to other current clients or former clients or because of the lawyer’s own personal interests

· Even if there is a concurrent conflict of interest, a lawyer may still continue representation if:
· The lawyer reasonably believes he/she can provide competent and diligent representation to each affected client

· The representation is not prohibited by law, such as in states that do not allow one lawyer to represent more than one client in a capital case

· The representation does not involve a claim by one client against another in the same litigation or proceeding and
· Each affected client gives informed consent in writing

· [Comment 2] A lawyer representing multiple clients must:

· Clearly identify each client involved
· Determine if a conflict of interest exists between any of them
· Decide if the representation of all can continue given the identification of the conflict
· Consult with the clients identified as affected and
· Obtain informed consent confirmed in writing from all clients in a multiple representation matter
· [Comment 3] - Lawyers need to adopt procedures to identify potential conflicts before representation is undertaken
· [Comment 4] - If a conflict arises after representation begins, the lawyer must withdraw unless the affected client provides informed consent
· [Comment 6] - Loyalty to a client prohibits representation of one client that is directly adverse to another client without that client’s informed consent (but if the matter rises to that of litigation BUT SEE: [Comment 23] Lawyers can’t represent opposing parties in the same litigation, regardless of informed consent
· [Comment 8] – Even if the conflict is not directly adverse, the conflict still exists if the lawyer might be limited in his/her ability to be objective to all clients in recommending or carrying out advice
· [Comment 10] - If a lawyer has an interest that is adverse to that of a client, the lawyer may not be able to give detached objective advice
· [Comment 15] - Some conflicts are just plain not subject to obtaining proper informed consent. The lawyer cannot properly ask the client for consent, nor may the lawyer represent the client on the basis of the client’s consent.
· [Comment 18] – Informed consent means each affected client must be aware of the circumstances giving rise to the conflict and the foreseeable ways the conflict may adversely affect the client’s interests
· [Comment 20] - Informed consent must be in writing
· [Comment 21] - Clients can always revoke informed consent
· [Comment 28] – Lawyers can represent multiple clients (common representation) where the interests of the clients are closely aligned
· [Comment 29] - If common representation fails because a direct and conflict arises that the common clients can’t resolve, a lawyer must withdraw from representing all of the clients.
· [Comment 30] - he attorney client privilege does not attach in situations of common representation
· [Comment 31] – In situations of common representation, confidentiality does not attach and lawyers should advise common clients that information must be shared
· Former Clients
· MRPC 1.9(a) – Former Client Conflict Test

· A “former client/current client” conflict exists only when:

· The matters involving the former client and the current client are either the same, or “substantially related” and

· The current client’s interests are materially adverse to the interests of the former client.

· Even if both conditions exist, the conflict can still be cured by disclosure and informed client consent but the amount and sensitive nature of confidential information obtained from one client that might be used to the disadvantage of the other client will render the conflict incurable! 

· MRPC 1.9 [Comment 1]- A lawyer may not use information gained in representing a former client to the disadvantage of the former client unless the former client gives informed written consent.

· Clients with Diminished Capacity – MRPC 1.14
(a) When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6 [Duty of Confidentiality]. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client's interests.

· Imputed Disqualification
· Rosenfeld Principles: What Are the Consequences when a “Substantial Relationship” exists between the matters of a current client and a former client?

· If a substantial relationship exists between the former representation and the current representation (has the lawyer, in essence, “switched sides?”), the attorney’s knowledge of confidential information is presumed; 

· If the attorney was involved in both matters in depth, then confidential information exists.  Courts will not inquire into the nature and extent of the confidential information. 

· If a substantial relationship exists, the conflict exists and disqualification of Firm is the proper remedy because, in essence, the Lawyer L “switched sides” to the detriment of the former client.

· Substantial Relationship Analysis: When can screening cure the conflict? 

1. Does a substantial relationship exist between the prior and present representation? If no substantial relationship, no ethical problem. 
2.  If a substantial relationship is found between a current matter and a prior matter, did the attorney gain confidential information in the prior matter? – 

· (The Rosenfeld case presumes confidential information if there was a substantial relationship). There is a presumption of shared confidences within the prior firm, but if there are no shared confidences, then there is no need to disqualify or screen anyone.

3. Has the presumption of shared information been protected by specific institutional screening mechanisms that will prevent the flow of confidential information from the quarantined attorney to other members of the law firm? The factors to be considered are:

(a) Whether the firm is sufficiently large and whether the structural divisions are separate to minimize contact between the quarantined lawyer and the others

(b) The likelihood of contact between the quarantined lawyer and the others;

(c) The existence of safeguards and procedures to protect against access to files, information, etc. (e.g., locked files, passwords to information, prohibition on fee sharing).

(d) Is there a prohibition on sharing fees in the matter with the infected lawyer?

(e) The timeliness of the implementation of screening procedures: were they implemented in time to actually quarantine the infected lawyer?

· Screening can generally cure a conflict but not always:

· MRPC 1.10 [Comment 5] if there is the same matter handled by switching lawyer may just have so much information then screening may not cure, former client has to be informed of screening procedures and they can be challenged, can still make motion to disqualify.
· It is almost always the amount of confidential information that leads to a determination of disqualification. 

· Government Lawyers Moving to the Private Sector – MRPC 1.11
· Former government lawyers (FGL) cannot represent a private client in a case or matter if the government lawyer participated substantially and personally (meaning confidential information is probably involved) in that case as a government lawyer, unless the government agency gives informed consent in writing. Even if the government lawyer would otherwise be disqualified, another lawyer in the firm can handle the matter (meaning imputed disqualification does not apply under this statute), if:

· The FGL is timely screened off the matter; and

· The FGL gets no fees from the matter, and

· The government agency gets written notice of the screening procedures so it can determine if the private firm is in compliance with the procedures.

· The government agency consents to the screening procedures.

· Must have participated personally and substantially

· No imputed disqualification 

· Screening procedures must be followed

· Judges and Arbitrators Moving to the Private Sector – MRPC 1.12
· Former judges, arbitrators or mediators (FJ, FA, FM) cannot represent a private client in a case or matter if the FJ, FA or FM participated personally and substantially in that matter as a judge unless all parties give informed consent in writing. If the former judge, arbitrator or mediator is disqualified, another lawyer in the new firm may take the matter if:

· The FJ,A or M is timely screened from all participation; and

· The FJ, A or M gets no fees from the matter, and

· The appropriate agency gets written notice of the screening procedures so it can determine if the private firm is in compliance with the procedures.

· The former agency consents to the screening procedures.

Candor in Litigation
Rules

MRPC 1.6 – Confidentiality of Information
MRPC 3.3 – Candor Toward the Tribunal
MRPC 4.1 – Truthfulness in Statements to Others

MRPC 8.1 – Bar Admission and Disciplinary Matters

MRPC 8.4 – Misconduct

CRPC 3.3 – Candor Toward the Tribunal

CRPC 3.4 – Fairness to Opposing Party and Counsel

· Candor Toward the Tribunal – MRPC 3.3
· A lawyer shall not knowingly:
· Make a false statement of material fact or law to a court or fail to correct one previously made by the lawyer
· Fail to disclose to the court:
· Legal authority in the controlling jurisdiction
· Known to be directly adverse to his client’s position
· Which was not disclosed by opposing counsel

· Offer evidence the lawyer knows is false. If the lawyer comes to know evidence offered by a client or witness is false, the lawyer shall take reasonable remedial measures, including disclosure to the court. If a lawyer reasonably believes a witness will offer false evidence, then the lawyer can refuse to call the witness.
· These duties continue to the conclusion of the proceeding. They apply even if compliance requires disclosure of information that would otherwise be protected as confidential. 

· California Candor Rules 
· CA Bus & Prof Code 6068
· It is the duty of an attorney:
· To maintain respect for courts and judges
· To maintain only such actions as are just
· To employ means only as are consistent with the truth, and never seek to mislead a judge by artifice or false statement of fact or law
· CRPC 3.3 – Trial Conduct 
· In trial, a lawyer shall:
· Employ means only as are consistent with the truth

· Not mislead a judge or jury by an artifice or false statement of law or fact

· Not intentionally misquote a book, statute or decision

· Not knowingly cite invalid authority (e.g., overruled decision or repealed or unconstitutional statute)

· Not assert personal knowledge of facts unless called as a witness

· CRPC 3.4 – Suppression of Evidence
· A lawyer shall not suppress any evidence that the lawyer or his/her client has a legal obligation to produce. 

Fairness in Litigation

Rules

MRPC 3.1 – Meritorious Claims and Contentions

MRPC 3.2 – Expediting Litigation
MRPC 3.3 – Candor Toward the Tribunal
MRPC 3.4 – Fairness to Opposing Party and Counsel

MRPC 3.5 – Impartiality and Decorum of the Tribunal

MRPC 3.6 – Trial Publicity

MRPC 3.7 – Lawyer as Witness

MRPC 3.8 – Special Responsibilities of a Prosecutor

MRPC 3.9 – Advocate in Nonadjudicative Proceedings
MRPC 4.2 – Communication with Person Represented by Counsel 

MRPC 4.3 – Dealing with Unrepresented Person

MRPC 4.4 – Respect for Rights of Third Persons

MRPC 8.3 – Reporting Professional Misconduct

CRPC 1.2.1 – Advising or Assisting the Violation of Law

CRPC 3.1 – Meritorious Claims and Contentions

CRPC 3.3 – Candor Toward the Tribunal

CRPC 3.4 – Fairness to Opposing Party and Counsel

CRPC 3.5 – Contact with Judges, Officials, Employees, and Jurors

CRPC 3.10 – Threatening Criminal, Administrative, or Disciplinary Charges

CRPC 4.2 – Communication with a Represented Person

CRPC 4.3 – Communication with an Unrepresented Person

· Juror Rules – 
· MRPC 3.5 - A lawyer shall not:

· seek to influence a judge, juror or prospective juror by illegal means;
· communicate ex parte with a judge, juror or prospective juror unless authorized to do so by law or court order;
· talk to a juror after the case is over if prohibited by law or court order, if the juror doesn’t want to talk or if the communication involves misrepresentation, coercion, duress or harassment.
· Engage in disruptive conduct
· CRPC 3.5 -  A lawyer shall not:
· Communicate directly or indirectly with a juror or someone known to be from the jury pool;
· Communicate directly or indirectly with a trial juror in the lawyer’s case
· After the case, make comments to jurors intended to harass or embarrass them
· Conduct an out of court investigation on jury pool members likely to influence the state of mind of the juror
· Communicate with family members of a juror or someone in the jury pool
· Fail to promptly reveal to the court juror misconduct or misconduct by another towards a juror
· “Juror” means a present, past or excused juror.
· More explicit than the MRPC. 

· Hiring a PI to investigate jurors:
· Can’t contact face to face o 

· Can’t have indirect conduct

· Can’t conduct investigation that could influence them

· Can look at public records, political affiliations, etc. 

· Communication with Persons Represented by Counsel – MRPC 4.2
· In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter unless the lawyer has the consent of the other lawyer or is authorized…by law or court order.

· CRPC 4.2 is similar. 

· Categories of Employees Considered to be “Represented” for Purposes of a Corporation - MRPC 4.2 [Comment 7]

· Persons who supervise, direct or regularly consult with the organization’s lawyer concerning the matter;

· Persons who have authority to speak on behalf of Monolith with respect to the matter; and

· Persons whose act or omission in connection with the matter may be imputed to Monolith for purposes of liability (employees who will testify on the merits of the current matter). 

· Dealing with an Unrepresented Person – MRPC 4.3
· In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.

· Witness Categories and Rules of Engagement
· Is the witness a lay witness? Informal contact is OK if he/she wants to talk.
· Lay witness – involved in the case
·  Is the witness a lay witness represented by counsel on this matter?  The “no contact” rule applies and you must contact her lawyer to arrange to talk to her (usually through a noticed deposition).
· Is the witness an expert witness? The “no contact” rule applies and you must contact opposing counsel to talk to her (usually through a noticed deposition).
· Expert witness – not involved in the case, hired from the outside to give an opinion based on their expertise 
· Is the witness a current employee who fits in one of the protected categories above?  The “no contact” rule applies; you must contact his/her attorney to talk to him/her.

· Is the witness a former employee who does not fit in one of the protected categories?  Informal contact is OK if the employee agrees to talk.

· Witness Inducement:

· MRPC 3.4 (b) - a lawyer shall not: falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law.
· [Comment 3] - it is not improper to pay a witness’s expenses or to compensate an expert witness on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay a lay witness a fee for testifying and that it is improper to pay an expert witness a contingent fee.
· CRPC 3.4 – Prohibited Contact with Witness:

· A member shall not:
· (B) Directly or indirectly pay, offer to pay, or acquiesce in the payment of compensation to a witness contingent upon the content of the witness’s testimony or the outcome of the case. Except where prohibited by law, a member may advance, guarantee, or acquiesce in the payment of:
1. Expenses reasonably incurred by a witness in attending or testifying.
2. Reasonable compensation to a witness for loss of time in attending or testifying.

3. A reasonable fee for the professional services of an expert witness.

· Note that this rule finds that it is perfectly proper to pay professional compensation to an expert witness, although neither an expert witness nor a lay witness may be paid contingent on the outcome of the case. 

· Truthfulness in Statements to Others – Model Rule 4.1
· In the course of representing a client a lawyer shall not knowingly:

(a) Make a false statement of material fact or law to a third person; or

(b) Fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 (Confidentiality). 

· CRPC 3.3 – Trial Conduct

· In presenting matters to a tribunal a member shall employ such means only as are consistent with the truth. 

· CA Bus & Prof. Code 6068(d)

· It is the duty of an attorney to use means consistent with the truth. 

Attorney’s Fees
Rules

MRPC 1.5 – Fees

MRPC 1.8 – Conflict of Interest: Current Clients: Specific Rules
MRPC 1.15 – Safekeeping Property
CRPC 1.5 – Fees for Legal Services
CRPC 1.8.5 – Payment of Personal or Business Expenses Incurred by or for a Client
CRPC 1.15 – Safekeeping Funds and Property of Clients and Other Persons
· Types of Fee Structures

· Hourly Fee

· Flat Fee

· Can be a good deal for clients unless very careful. Theoretically is risk sharing as could be shorter could be longer than estimate, by is rarely shorter.

· Contingency Fee (mostly personal injury), usually one % if settles and a larger % if goes to trial (sometimes rate goes up 1 month before first trial date)

· If client loses don’t get anything

· Clients like contingency agreements because lawyers take all the risk

· Can be good for lawyers if can settle fast

· Bar does not limit types of fee arrangements. Can have a combination. 

· Costs are separate (unless a high fee case)

· Filing Fees

· Court Costs

· Lawyers usually pay (front the money) but pass on to the client
· Relationship between lawyer and client should be formalized in a written retainer agreement that clearly sets for the scope of services to be provided, or expressly limits the services to be provided. 
· Contingency Fee relationships must be in writing under MRPC 1.5 & CA Bus & Prof Code 6146.
· All agreements for attorney services, in addition to contingent fee contracts, must be in writing if “it is reasonably foreseeable that total expense to a client, including attorney fees,” will exceed $1,000 under CA Bus & Prof Code 6148. 
· All parties must sign the agreement.
· Agreement must contain certain information including:
· Basis for the compensation
· General nature of legal services to be provided
· Respective responsibilities of the attorney and the client. 
· Failure to obtain a written agreement signed by the client “renders the agreement voidable at the option of the client,” and limits the attorney to recovering a reasonable fee. - CA Bus & Prof Code 6148(c).
· Arbitration of Fees is mandatory if the client requests it. – CA Bus & Prof Code 6200.
· Fees – MRPC 1.5
(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and

(3) the total fee is reasonable.

· Fees for Legal Services - CRPC 1.5
(A) A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.

(B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the agreement is entered into except where the parties contemplate that the fee will be affected by later events. Among the factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

(1) The amount of the fee in proportion to the value of the services performed.

(2) The relative sophistication of the member and the client.

(3) The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly.

(4) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the member.

(5) The amount involved and the results obtained.

(6) The time limitations imposed by the client or by the circumstances.

(7) The nature and length of the professional relationship with the client.

(8) The experience, reputation, and ability of the member or members performing the services.

(9) Whether the fee is fixed or contingent.

(10) The time and labor required.

(11) The informed consent of the client to the fee.
· CA allows contingency fees in criminal cases.

· Bar not concerned that lawyer with an interest in the matter will be more tempted to manufacture or suppress evidence. 

· Fees for Legal Services

· Advanced Hourly Fee Retainer:  Client pays an amount up front (usually 10 hours of work); lawyer holds the in client trust account and then lawyer withdraws the money after lawyer sends a bill that the client does not dispute.  If money remains at the end of the relationship then it is returned to the client.
· Engagement Retainer:  Non-refundable fee paid to guarantee that the lawyer is available; lawyer can keep it all—doesn’t have to be deposited in the client trust fund account until earned.

· Can’t double bill clients for the same time. I.e. if one client paying for travel time and work on file for another client can’t bill them both for the same time. 

· Attorney Fee Rules:

· American Rule – parties pay their own lawyers (Absent statutory, contract or common law exceptions)

· English Rule – Loser in litigation pays his/her fees and the other party’s fees.

· Referral Fees 

· Model Rules Proportionality Rule - MRPC 1.5(e)
· does not allow “traditional” referral fees, and imposes three limitations on division of fees between lawyers who are not in the same firm: 

· The division must be in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;

· The client agrees to the arrangement and it is confirmed in writing; and

· The total fee is reasonable.

· Referral lawyer may only ask for an accept fees in proportion to the actual time he or she worked on the matter prior to referral to the new lawyer. 

· CRPC 1.5.1 

· allows the new lawyer to pay the referring lawyer a “referral fee” (usually 10% of the total fee paid at the conclusion of the case) if
· the client consents in writing;
· the fee is not higher that it would have otherwise been
· the referral fee is not offered as an inducement to provide further referrals.
· Preserving Identity of Funds and Property of a Client – CPRC 1.15
(A) All funds received or held for the benefit of clients by a member or law firm, including advances for costs and expenses, shall be deposited in one or more identifiable bank accounts labeled “Trust Account,” “Client's Funds Account” or words of similar import, maintained in the State of California, or, with written consent of the client, in any other jurisdiction where there is a substantial relationship between the client or the client's business and the other jurisdiction. No funds belonging to the member or the law firm shall be deposited therein or otherwise commingled therewith except as follows:

(1) Funds reasonably sufficient to pay bank charges.

(2) In the case of funds belonging in part to a client and in part presently or potentially to the member or the law firm, the portion belonging to the member or law firm must be withdrawn at the earliest reasonable time after the member's interest in that portion becomes fixed. However, when the right of the member or law firm to receive a portion of trust funds is disputed by the client, the disputed portion shall not be withdrawn until the dispute is finally resolved.

(B) A member shall:

(1) Promptly notify a client of the receipt of the client's funds, securities, or other properties.

(2) Identify and label securities and properties of a client promptly upon receipt and place them in a safe deposit box or other place of safekeeping as soon as practicable.

(3) Maintain complete records of all funds, securities, and other properties of a client coming into the possession of the member or law firm and render appropriate accounts to the client regarding them; preserve such records for a period of no less than five years after final appropriate distribution of such funds or properties; and comply with any order for an audit of such records issued pursuant to the Rules of Procedure of the State Bar.

(4) Promptly pay or deliver, as requested by the client, any funds, securities, or other properties in the possession of the member which the client is entitled to receive.

· All funds held for benefit of the client, including advance retainer fuds, must go into the Client Trust Account. 

· No other funds belonging to the law firm shall go into the Client Trust Account. Lawyer funds and client funds must not be comingled. 

· A lawyer cannot withdraw any portion of the fees claimed until they are “fixed.” That means the client agrees that the lawyer’s portion of the money is actually earned by the lawyer. If the amount is in dispute, then the lawyer cannot withdraw any portion of the fees claimed by the lawyer until the dispute is resolved. The lawyer must always promptly return any undisputed portion of the money that is owed to the client to the client.

Advertising and Solicitation
Rules

MRPC 7.1 – Communication Concerning a Lawyer’s Services

MRPC 7.2 – Communication Concerning a Lawyer’s Services: Specific Rules
MRPC 7.3 – Solicitation of Clients
MRPC 7.6 – Political Contributions to Obtain Government Legal Engagements or Appointments by Judges

MRPC 8.4 – Misconduct

CRPC 7.1 – Communication Concerning a Lawyer’s Services

CRPC 7.2 – Advertising

CRPC 7.3 – Solicitation of Clients

CRPC 7.4 – Communication of Fields of Practice and Specialization

CRPC 7.5 – Firm Names and Trade Names
· MRPC 7.1 – Communication Concerning a Lawyer’s Services
· A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. 
· A communication is misleading if it:
· Contains a material misrepresentation of fact or law
· Omits a fact necessary to avoid being misleading
· Is likely to create an unjustified expectation about results a lawyer can achieve or the means that can be used to achieve them
· Compares services with those of other lawyers unless the comparison can be factually substantiated
· MRPC 7.2 – Advertising 
· Lawyers may advertise, but can’t give anything of value to a person for recommending a lawyer’s services, can’t pay others to channel professional work
· Advertising Defined:
(1) Print or media communications, including internet web sites or other internet advertising 

(2) Directed at the public

(3) With the purpose of making the public aware of a lawyer’s services

· Advertising includes:

· Stationery, letterhead, signs, business cards, brochures or other written material describing the law firm
· Bus or bench ads
· Newspaper, television and radio ads
· Telephone book ads
· Web sites or internet advertising
· Mailings are considered advertisements and must follow the rules for adverstisements. 
· Model Rule 7.3- Direct Contact with Prospective Clients (CRPC 7.3)

· Lawyers cannot solicit in person by live telephone or real time electronic contact when significant motive is pecuniary gain except can talk to a lawyer or family member, close professional relationship. 

· Written info must say “advertising material” on the outside envelope or at the beginning or ending of other types of communication.

· Solicitation is:

· Face to face, telephone contact or real-time electronic contact
· Which is initiated by the lawyer 

· With a lay person with whom the lawyer has no prior family or professional relationship, and
· Involves the significant motive of pecuniary gain by the lawyer
· Model Rule 7.4: Communication of Fields of Practice and Specialization (CRPC 7.4)

· cannot imply certification

· Model Rule 7.5: Firm Names and Letterheads (CRPC 7.5)

· can’t be misleading, if offices in more than one jurisdiction, must identify lawyers with limitations

· Model Rule 7.6: Political Contributions

· Lawyers can’t make political contributions to judges if purpose is to obtain referrals or appointments

· CRPC 7.1 - Communication Concerning a Lawyer’s Services
· Must be true

· Must not be false, deceptive, misleading

· Must indicate that it is an advertisement

· Can’t be transmitted in any manner involving intrusion, duress, compulsion, intimidation, threats

· Cannot represent that a lawyer is a “specialist” unless certified as one with the State Bar

· Communication (ad) is presumed to violate the rule if:

· It contains a guarantee, warranty, or prediction regarding the results of representation

· It contains a testimonial without the stated disclaimer that the testimonial is not a warranty or guarantee about the results of representation

· It is delivered to a potential client who may not be in a physical or mental state to exercise reasonable judgment

· It is transmitted at the scene of an accident or en route to a hospital or medical care center

· It does not state that it is an “advertisement” and contain the name of the responsible party

· It misrepresents that nature of a lawyer’s relationship to a firm

· It implies the lawyer is participating in a certified lawyer referral service when that is not the case

· It refers to a lawyer “specialist” when that lawyer is not certified by the state Bar as a “specialist” (the State Bar currently offers an exam to specialize in the areas of Admiralty and Marine, Appellate, Bankruptcy, Criminal, Estate Planning, Probate, Family law, Immigration and Nationality, Legal Malpractice and Worker’s Compensation)

· It is a dramatization and fails to state on it “this is a dramatization”

· It says “no fee without recovery” and fails to add that the client is liable for costs

· It says services will be provided in another language, and there is no attorney who speaks that language, then the ad must state the name and title of the person who does speak the language.

· It lists a fee for services which is not honored by the lawyer when such listed fees must be valid for 90 days unless a shorter period of time is expressly stated

· Presumptions don’t exist in Model Rule but in practice works similarly. 

· CRPC 7.2 Advertising and Financial Arrangements with Non-lawyers

· can’t give anything of value to secure referrals, can’t pay off press, TV for referrals)

· Seminars

· Lawyers who give these seminars have to be e competent in the subject area! 

· From an advertising standpoint, they have to tell the audience that they in no way intend to answer specific legal questions by providing general information the law. 

· In discussing legal services provided by the lawyer, he/she has to be truthful and not misleading. 

· No predictions or guarantees about the outcome of a matter must be made.

· Lawyers can’t claim to be a specialist in the area unless certified as one by the California State Bar. 

· Lawyers must avoid crossing the line into solicitation. Talking in general about services, about the need and advantages of estate planning, even fees, is OK. But talking to specific individuals and suggesting to them that they come in to my office for an appointment, if I plan to charge them fees for the services, probably crosses the line into prohibited solicitation for pecuniary gain.

Bias

Rules

MRPC 1.8 – Conflict of Interest: Current Clients: Specific Rules

MRPC 3.4 – Fairness to Opposing Party and Counsel
MRPC 3.5 – Impartiality and Decorum of the Tribunal
MRPC 4.4 – Respect of Rights of Third Parties
MRPC 8.4 – Misconduct
CRPC 8.4.1 – Prohibited Discrimination, Harassment and Retaliation

CRPC 1.8.10 – Sexual Relations with Current Clients

· MRPC 8.4(g)

· Defines misconduct to include a lawyer engaging in any conduct that the lawyer knows or should know is discrimination or harassment on the basis of race, sex religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status. 

· The comments to the amended Rule answer the question, “What conduct constitutes discrimination and/or harassment?”

· Such discrimination includes harmful verbal or physical conduct that manifests bias or prejudice towards others. Harassment includes sexual harassment and derogatory or demeaning verbal or physical conduct. Sexual harassment includes unwelcome sexual advances, requests for sexual favors, and other unwelcome verbal or physical conduct of a sexual nature. The substantive law of anti-discrimination and anti-harassment statutes and case law may guide application of paragraph (g). 

· This same Comment explains the basis for these new limitations on lawyers’ conduct: “Discrimination and harassment by lawyers in violation of paragraph (g) undermine confidence in the legal profession and the legal system.” 

· The Comments also explain that “conduct related to the practice of law” includes:

· Representing clients

· Interacting with witnesses, coworkers, court personnel, lawyers and others while engaged in the practice of law;

· Operating or managing a law firm or law practice;

· Participating in bar association, business or social activities in connection with the practice of law. 

· Equally as important to understanding what constitutes discriminatory or harassing conduct is a clear understanding of what is not discrimination: 

· A trial judge’s finding that peremptory challenges were exercised on a discriminatory basis does not alone establish a violation of paragraph (g).

· A lawyer does not violate paragraph (g) by limiting the scope or subject matter of the lawyer’s practice or by limiting the lawyer’s practice to members of underserved populations in accordance with these Rules and other law.

· A lawyer may charge and collect reasonable fees and expenses for a representation. Rule 1.5(a).

· Lawyers also should be mindful of their professional obligations under Rule 6.1 to provide legal services to those who are unable to pay, and their obligation under Rule 6.2 not to avoid appointments from a tribunal except for good cause. See Rule 6.2(a), (b) and (c).

· A lawyer’s representation of a client does not constitute an endorsement by the lawyer of the client’s views or activities. See Rule 1.2(b).
· Baston Decision – can’t just kick all African Americans off a jury when the defendant is African American. Need to have at least 1. But looks like only 1. 

Cal Bus. & Prof Code 
6060 – Duties of an Attorney
6067 - Oath

6068 – Duties

6101 – Conviction of Crime

6106 – Moral Turpitude

6125 - Necessity of Active Membership

