Regulation of Talent Agencies
· CA Labor Code 1700 – Talent Agencies Act (TAA)

· 1700.1 – defines engagement

· 1700.4(a) – defines talent agent, contains first exception

· 1700.4(b) – defines artist

· 1700.5 – requirement of a license

· 1700.23 – form of contract between talent agent and client has to be approved by labor commissioner, must file fee schedule with labor commissioner 

· 1700.37 – employment of minors

· 1700.44(a) – jurisdiction of labor commissioner

· 1700.44(c) – statute of limitation is 1 year

· 1700.44(d) – safe harbor exception - second exception to licensing requirement

· Requires Talent Agencies to be licensed.

· Anyone who procures or seeks to procure employment for anyone in the entertainment industry, needs to be licensed by the labor commissioner of California. 
· Applies to everyone, personal managers, business managers, entertainment lawyers, etc. 

· Only licensed Talent Agent can procure employment for clients in the entertainment industry. 

· Procurement – obtain, get, try to bring about. Negotiating. 

· Does not matter if client requested they procure employment. 

· Even if don’t take commission, act of procuring alone is violation of the act. 

· Look to the conduct of the alleged violator, this controls over what the representation agreement may or may not say. 

· Issues arise when artist stops paying commission or unilaterally reduces commission it will be paying and then rep sues. 

· Does not recognize incidental procurement. (Marathon v. Blasi)

· Remedy for illegal procurement – voids the representation agreement and disgorges (requires rep to give back all commission received in year prior to filing of the action)

· Heard before labor commissioner. 

· Labor Commissioner has exclusive jurisdiction. 

· If first brought in court can be stayed and sent to labor commissioner for hearing.

· Can be appealed to Superior Court for trial de novo. 

· 2 exceptions:

· Recording Agreement Exception - if procuring or seeking to procure a recording agreement (record contract)

· Very strictly construed, just the recording agreement, doesn’t include any song writing or producing which may be in same agreement. 

· Safe Harbor Exception (1700.44d) 

· Unlicensed individual is not in violation of TAA if individual is working at request of and in conjunction with a licensed talent agent (Wesley Snipes case)

· Cases:

· Buchwald v. Superior Court 254 Cal App. 2nd 347 (1967) – Jefferson Airplane Case

· Arbitration vs. labor commissioner hearing

· Court of Appeals ruling – labor commissioner has exclusive jurisdiction to hear these matters

· Any person who attempts to procure is subject to TAA

· Contract between unlicensed talent agent and artist is void and unenforceable
· Wachs v. Curry 13 Cal App 4th 616 (1994)

· Prior to for a brief period of time, CA recognized incidental procure for a brief period

· Waisbrain  v Peppercorn 41 Cal App 4th 247 (1995)

· Wachs court wrong, incidental procurement violates TAA

· Park v. Deftones (1999)

· Manager had procured over 80 engagements to perform live in hopes of landing a record contract. 
· Raises questions of 
· Timeliness – not brought before labor commission in timely manner. Must bring within 1 year of last violation of the TAA. Park seeking to collect commission and filing breach of contract action was a violation of the act. 

· Incidental procurement – part of process of getting record contract. 

· Didn’t take commission – TAA makes no mention of commission. Conduct of parties is what matters. Doesn’t matter if commission not taken, or if management agreement deals with commission. 
· Look to conduct of the parties, not what the agreement says.

· Styne v. Stevens 25 Cal 4th 42 (2001)

· Styne, manager, booked infomercial for client, didn’t commission. 

· Client rendering on camera services to pitch the product. 

· Was procurement in violation of the act. Involved her services as she was on camera pitching the product. 

· Court said while 1 year statute of limitation applies if you are the plaintiff (using it as a sword) doesn’t apply if using as a defense (shield)

· Solis v. Blancarte

· Blancarte, attorney, negotiated deal for Solis with KNBC. 

· Negotiation in and of itself constitutes procurement. 

· Contract voided, engaged in procurement without talent agency license. TAA applies to everyone regardless of any other licenses, certifications or qualifications. 

· Snipes v. Robinson (safe harbor exception)
· Snipes Artist under TAA.

· Repped by CAA who introduced manager at his request. 

· Claimed all deals went through and negotiated by manager.

· Came under safe harbor exception. Working at the request of/in conjunction with the agent. 

· Don’t need permission for every instance/deal.

· Generally, if have an overall relationship with the client’s talent agent and over some reasonable period of time working hand-in-hand with the agent then the labor commissioner is likely to cut some slack. 

· Marathon v. Blasi (applies severance in employment contract situation)
· Blasi had management contract with Marathon, later unilaterally reduced commission from 15% to 10%, later terminated contract. 

· Even if conduct is irregular, even just one incidence of incidental procurement is still a violation of the act. 

· Civil Code 1599 – “Where a contract has several distinct objects, of which one at least is lawful, and one at least is unlawful, in whole or in part, the contract is void as to the latter and valid as to the rest.”
· Courts and commissioner have power to void or to severe (equitable remedy). Neither is mandatory. Exercise equitable jurisdiction to determine what is fair.
· Court looks to personal management agreement. 
· If the nature/central purpose of the contract or relationship is illegal, and the illegal activity is so significant it goes to the very heart of the entire agreement then likely to void the agreement. 
· If the illegal activity is merely collateral to the purpose of the agreement then the personal management agreement vis-a-vis the illegally obtained deal will be extirpated (cut out) and null and void and commission on that deal is subject to disgorgement (paid back) but rest of the contract remains intact and enforceable.  

· Blanks v. Riccio

· Personal management and other agreements drafted but never signed.

· New manager brought in and Riccio pushed out.

· Courts look to main purpose of contract and determine everything illegal, nothing to sever. Whole contract void ab ignicio. 

· Yoakam v. Fitzgerald Hartley Co.

· Manager arranged recording deal that included other elements like directing music video and song writing. 

· Appearances on TV shows booked by manager, but actually booked by PR firms.

· Booked and negotiated concert appearances and tours. 

· Court says recording agreement exception narrowly construed, only cover recording no other activities.

· Courts look to central purpose of contract. Find that it was just a small amount of the total bookings, merely collateral to the main agreement.
· Nothing to disgorge as Yoakam had stiffed them on commission. 

· NY General Business Law 170

· 170, 171, 172, 181, 185, 187, 189

· Talent Agency regulation falls under general employment agencies. 

· Incidental procurement allowed by statute in NY.

· Fee structure also addressed by statute, maximum commission is 20%. 

· Cases:

· Friedkin v. Harry Walker

· Walker sole agent to book speaking engagements for Friedkin.

· Walker not a licensed agent. 

· Contract voided. Other than some fee collecting nature of relationship all about booking engagements.

· Rhodes v. Herz

· No such thing as a private individual brining action against a person for being an unlicensed talent agent. Only the state can bring the action. 

· Preston v. Ferrer – Dispute Resolution
· Preston, an attorney also working as personal manager for Ferrer. 

· Dispute over whether arbitration clause can be enforced when statute give exclusive jurisdiction to the commissioner.

· Court is pro arbitration. National policy in favor of arbitration. 
· Not withstanding fact that TAA provides exclusive jurisdiction in labor commissioner, if have a written rep agreement with written arbitration agreement then proper venue is arbitration.

· When have a clear an unambiguous provision in an agreement to resolve controversies by arbitration then that provision controls. 

· Grammer v. Artist Agency – Guild Regulation of Agents
· Grammer claims Artist Agency violated rules and regulations regarding written representation agreements. 

· SAG, when presented with the technical breaches gave a waiver that it wouldn’t enforce, but question over whether waiver needs to be in writing.

· Court looks to custom and practice of the industry to interpret meaning of franchise agreement. Finds technical violations were not material. 

· H.A. Artists v. Actor’s Equity Association – Guild Regulation
· HA a group of theater agents claims required to be franchised by Actor’s Equity an antitrust violation.

· Court says: If have labor union acting in its own self-interest and not in combination with any non-labor group then don’t have violation of anti-trust.

·  Guild franchise agreements not in violation of anti-trust. 

· Guild Franchise Agreements

· Between the ATA on behalf of all member agencies and the applicable guild.

· Sets forth all rules and regulations regarding commission %, what is commissionable, terms of the contracts, rights of artist to terminate relationship, etc. 

· Guild members can only be represented by a guild franchised agent.

· Guild franchised agents can only find employment for guild members in guild productions.

· Guild Franchise Agreement sets cap on agent commission at 10%. 

Relationship Between Artist and Publisher Etc./Obligation to Exploit

· Courts favor enforceable agreements, if people intended to enter a contract than it should be valid.
· Could be an illusory promise if have a failure of consideration so there is no enforceable agreement. 

· Look at the nature of the relationship of the parties is it contractual or fiduciary.

· Fiduciary duty can arise from law or from an agreement between the parties.
· A fiduciary relationship requires a higher duty. 

· Fiduciaries: Lawyers, Accountants, Partners in a partnership or Joint Venture

· Breach of fiduciary duty is a tort. Can get punitive damages.

· Damages for breach of contract are benefit of the bargain.

· Commercial relationships in the entertainment industry with publisher, studio, production company, etc. are contractual and not fiduciary. 

· Implied Covenant of Good Faith and Fair Dealing

· A part of every contract. Is contractual not fiduciary.

· A party intends to carry out their end of the contract.

· Precludes a party from conduct that would deprive the other party of the benefit of their bargain. 

· Includes any promise a reasonable person would be justified in believing was included. 
· However, if a party has broad unfettered discretion to do something, really aren’t obligated to do anything. Can verge on being an illusory promise.

· Contracts granting exclusive rights to exploit in exchange for a royalty implies a contractual duty to make reasonable efforts to exploit. 

· Pay-or-Play Contract

· Termination without cause. 

· Personal services contract in personal service industry almost all on pay or play basis.

· All have express pay or play provision, or sometimes implied pay or play provision. 

· Under pay or play clause the employer has right to terminate without cause. If they exercise the pay or play right and terminate without cause obligation is to pay the guaranteed compensation.

· Employer can pay salary out under normal schedule, but usually just pay it all at once.

Cases:

Mellencamp v. Riva Music Ltd. 
· Series of music publishing agreements to exploit song library.

· Mellencamp claimed a fiduciary duty due to the publishing agreements, needed to use best efforts to exploit the catalogue.

· Writer/Publisher relationship is contractual not fiduciary. Most business relationships are contractual (not fiduciary).
· Publisher with exclusive license of rights in exchange for a royalty is obligated to make reasonable efforts, unless the contract is to the contrary. 

Rather v. CBS Corp.

· Rather removed as anchor of CBS Evening News after controversy over story.
· Contractually was supposed to be put on 60 minutes or 60 Minutes II. 

· Court said that under the language of the contract CBS not under an obligation to use his services so long as they pay him. Pay-or-play. 

· Rather claimed a fiduciary duty based on 40-year relationship, status as the face of CBS news.

· Court said it was an employment relationship, which is contractual and not fiduciary. 

Apple Records

· Beatles under contract through EMI and Capitol Records. Were such an important part of EMI and Capitol, were young group taken in and nurtured, so much inter-relationship between them that they found a fiduciary relationship. Court said one of a kind. 

Wolf v. Superior Court I  

· Disney acquired right to Wolf’s book “Who Censored Roger Rabbit” and made it into a feature film.

· Wolf entitled to a share of net proceeds, quarterly accounting statements, right to audit.

· Wolf claimed there were accounting improprieties, and Disney had breached its fiduciary duty. 

· Court says relationship is of debtor/creditor which is contractual, not fiduciary. 

· Dissent: said should be fiduciary duty to create honest account of the books and disclose it honestly. Analogizes to accountant who has fiduciary duty. 

Wood v. Lucy, Lady Duff Gordon
· Lady gave exclusive rights to market and sell designs to Wood in exchange for 50% of profits from designs.

· Lady started pursing other contracts. Wood sued for breach of contract. Lady claimed was an illusory promise not required to do anything. 

· Fact that Lady entitled to 50% of profits implies Wood will go out and make profits.

· Court held contract has implied covenant of good faith and fair dealing required to find mutuality of obligation, so promise was not illusory. 

Zilg v. Prentice-Hall, Inc. 

· Zilg wrote a book about the DuPont family. Contract with Prentice-Hall to publish.

· Publishing agreement stated publisher has publication rights, and discretion over size of initial printing, advertising budget, etc.

· Prentice-Hall reduced the initial publishing run and advertising budget.
· Zilg claimed they were privishing (intentionally trying to torpedo the book’s success) based on pressure from the DuPont family. 

· Court says that they publisher needed to publish and support the book in a way to give it a reasonable chance of success. 

· Prentice-Hall had broad discretion but it was subject to implied covenant of good faith and fair dealing.

· Court says Prentice-Hall acted in good faith. Court will not substitute its judgment for the business judgment of the publisher. 

Third Story Music, Inc. v. Waits 

· Third Story is producing Waits master. Warner has worldwide right to manufacture and distribute records. Third Story wants to put out a compilation album.

· Warner has broad discretion regarding manufacturing and distributing.

· Additional element of ability to refrain from any and all of the forgoing. 

· Waits no contractual approval rights but Warner wanted Waits blessing and he declined. 

· Third Story claimed a violation of implied covenant of good faith and fair dealing, Warner not exercising its discretion in good faith. 

· Contract’s express terms gave Warner right to refrain, court reluctant to apply a covenant that is inconsistent with the contract’s express terms. 

· Court said Third Story was paid a minimum guarantee was another course of consideration, were still paid no matter what efforts taken by Warner. 
Lipmann v. Sears 

· Promise implied only if rightfully assumed would have been made if the parties attention had be called to it. Can be no imposition of a covenant if something completely contemplated in the contracts.

· 5 factors court looks at to determine if it is appropriate to apply a covenant:
(1) the implication must arise from the language used or it must be indispensable to effectuate the intention of the parties; 
(2) it must appear from the language used that it was so clearly within the contemplation of the parties that they deemed it unnecessary to express it; 
(3) implied covenants can only be justified on the grounds of legal necessity;
(4) a promise can be implied only where it can be rightfully assumed that it would have been made if attention had been called to it; 
(5) there can be no implied covenant where the subject is completely covered by the contract.

Locke v. Warner Bros., Inc.  

· Locke had 12 year relationship w/ Clint Eastwood. Sued Client on multiple causes of action. To induce to settle the case WB agreed to give Locke a 3- year non-exclusive first look deal.
· Under the deal WB would pay $250k a year for 3 years and $750k pay-or-play directing  deal. 

· During the term of the deal WB didn’t put any projects into development. Argued it was using its discretion in good faith. 

· Court said WB had to be honest in their assessment of the material. Could reject based on subjective dissatisfaction but must still exercise good faith. Not accepting any of the projects they were not making a good faith effort. 

· Was testimony that there were other factors that lead to projects not being put into development. 

Ladd v. Warner Bros.  

· Ladd had agreement with WB to finance and distribute pictures produced by Ladd.

· Ladd audited WB’s books and found accounting errors and received a settlement, told Blade Runner not making any money.

· Ladd found out another participant received royalties from Blade Runner, sued WB for undervaluing his pictures.

· WB had been straightlining, allocating same amount to each film in a package deal regardless of the popularity or box office draw of the picture. 

· Court said was substantial evidence to support jury determination that WB breached obligation to Ladd by not allocating licensing fees based on their relative worth in the licensing package. 

Working with Contracts; Contract Formation; Contract with Minors

Formation/Oral Agreements
· 4 requirements for an enforceable contract:

(1) Offer and Acceptance (meeting of the minds/mutual assent)

(2) Consideration

(3) Legal capacity to contract (competence)
(4) Legal subject matter

Statute of Frauds may apply (transfer of copyright requires a written agreement)
· Oral agreements are as enforceable as written agreements unless the Statute of Frauds applies. 

· Contract terms need to be certain. If they are too vague agreement may not be enforceable. 

· Can have terms missing or pending so long as the essential deal terms are clear. 

· If essential terms to have enforceable contract are so uncertain/vague there is no basis for determining if agreement met or broken, then no contract, no meeting of minds, no consensus between parties of the terms/meaning of term of the contract.  

· Subject matter needs to be agreed on and some standard to make inference as to missing terms.

· Other than deals for rights and writing, no requirement that contracts be in writing. 

Cases:

Academy Chicago Publishers v. Cheever 
· Academy wants to publish collection of Cheever’s late-husbands works.

· Cheever’s widow later wanted to back out and returned the money, Academy sued for breach of contract. 
· Chever claims there is no enforceable agreement.

· Court says no enforceable agreement, the contract did not provide essential details like minimum and maximum number of pages, or stories. No implicit language by which to glean the intention of the parties, no way to tell if breach occurred. 
Private Movie Co. v. Pamela Anderson Lee 

· Attorney representing both the company and Anderson put them together regarding a role in a movie.

· Had creative meeting and negotiations. Anderson wanted the nudity toned down, wouldn’t do simulated sex. 

· Private Movie Company claimed they had an oral agreement. Written agreement drafted and sent but never signed. Anderson said never worked without a written agreement. 

· 4 errors where agreement failed to become enforceable:

(1) mutual assent – no agreement reached with respect to nudity and sex scenes, supposed to be side letter, agree to script, etc.

(2) contemplated a written agreement executed to be written agreement between parties- was always intent, Anderson never worked without one

(3) question of authority, manager and agent negotiated on behalf, only authorized to negotiate not to close deal (whether written or oral) and bind her, no actual authority

(4) undue influence - Fact attorney represented both parties creates a rebuttable presumption of undue influence.  

Effects Associates, Inc. v Cohen

· Effect as Special FX house hired by Cohen to produce 7 SFX shots for a movie.

· Cohen unhappy with the quality and only paid half but kept the FX in the film

· Court said there is no exception for filmmakers, any transfer of copyright to be effective must be in writing per section 204(a) of the Copyright Act. Not a burdensome requirement, no required form for the writing. 

· But there is a narrow exception to the writing requirement for non-exclusive uses. Has to be (1) commissioned by the assignee and (2) handed over, if those criteria met non-exclusive license can be granted orally or implied by the conduct of the parties. (Based on Oddo vs. Ries)

Weinstein Co. v. Smokewood Entertainment

· Weinstein wanted to license rights to distribute PUSH after Sundance Film Festival. 
· Had back and forth over email, Weinstein being pushy about having agreement. 

· Films eventual sold to Lionsgate. Sales agent Cinetic said they never had an agreement with Weinstein. 

· Because involves a transfer of copyright requires a writing. 

· Court said emails, while sufficient to be a writing, in this case was no agreement between parties, no clear intent to transfer.

· Claim of non-exclusive license also fails because film wasn’t commissioned by Weinstein and wasn’t handed over. 

Contracts with Minors
Statutes:
Cal. Fam. Code §§6710
Except as otherwise provided by statute, a contract of a minor may be disaffirmed by the minor before majority or within a reasonable time afterwards or, in case of the minor s death within that period, by the minor s heirs or personal representative.
Cal. Fam. Code §6750
(a)(1) A contract pursuant to which a minor is employed or agrees to render artistic or creative services, either directly or through a third party, including, but not limited to, a personal services corporation (loan-out company), or through a casting agency. “Artistic or creative services” includes, but is not limited to, services as an actor, actress, dancer, musician, comedian, singer, stunt-person, voice-over artist, or other performer or entertainer, or as a songwriter, musical producer or arranger, writer, director, producer, production executive, choreographer, composer, conductor, or designer.

(a)(2) A contract pursuant to which a minor agrees to purchase, or otherwise secure, sell, lease, license, or otherwise dispose of literary, musical, or dramatic properties, or use of a person's likeness, voice recording, performance, or story of or incidents in his or her life, either tangible or intangible, or any rights therein for use in motion pictures, television, the production of sound recordings in any format now known or hereafter devised, the legitimate or living stage, or otherwise in the entertainment field.

Cal. Fam. Code §6751 – Minor cannot disaffirm court approved entertainment personal services contract
(a) A contract, otherwise valid, of a type described in Section 6750 , entered into during minority, cannot be disaffirmed on that ground either during the minority of the person entering into the contract, or at any time thereafter, if the contract has been approved by the superior court in any county in which the minor resides or is employed or in which any party to the contract has its principal office in this state for the transaction of business.

(b) Approval of the court may be given on petition of any party to the contract, after such reasonable notice to all other parties to the contract as is fixed by the court, with opportunity to such other parties to appear and be heard.

Cal. Fam. Code 6752 – 15% of Gross earnings set aside
(b)(1) Notwithstanding any other statute, in an order approving a minor's contract of a type described in Section 6750 , the court shall require that 15 percent of the minor's gross earnings pursuant to the contract be set aside by the minor's employer, except an employer of a minor for services as an extra, background performer, or in a similar capacity, as described in paragraph (3) of subdivision (b) of Section 6750 .  These amounts shall be held in trust, in an account or other savings plan, and preserved for the benefit of the minor in accordance with Section 6753 .

(2) The court shall require that at least one parent or legal guardian, as the case may be, entitled to the physical custody, care, and control of the minor at the time the order is issued be appointed as trustee of the funds ordered to be set aside in trust for the benefit of the minor, unless the court shall determine that appointment of a different individual, individuals, entity, or entities as trustee or trustees is required in the best interest of the minor.

Cal. Fam. Code §6753 – Coogan Trust

a) The trustee or trustees shall establish a trust account, that shall be known as a Coogan Trust Account, pursuant to this section at a bank, savings and loan institution, credit union, brokerage firm, or company registered under the Investment Company Act of 1940, that is located in the State of California, unless a similar trust has been previously established, for the purpose of preserving for the benefit of the minor the portion of the minor's gross earnings pursuant to paragraph (1) of subdivision (b) of Section 6752 or pursuant to paragraph (1) of subdivision (c) of Section 6752 .  The trustee or trustees shall establish the trust pursuant to this section within seven business days after the minor's contract is signed by the minor, the third-party individual or personal services corporation (loan-out company), and the employer
Cal. Labor Code §§1700.37 – Approved Representation Agreement with Talent Agency not voidable by Minor
A minor cannot disaffirm a contract, otherwise valid, entered into during minority, either during the actual minority of the minor entering into such contract or at any time thereafter, with a duly licensed talent agency as defined in Section 1700.4 to secure him engagements to render artistic or creative services in motion pictures, television, the production of phonograph records, the legitimate or living stage, or otherwise in the entertainment field including, but without being limited to, services as an actor, actress, dancer, musician, comedian, singer, or other performer or entertainer, or as a writer, director, producer, production executive, choreographer, composer, conductor or designer, the blank form of which has been approved by the Labor Commissioner pursuant to Section 1700.23 , where such contract has been approved by the superior court of the county where such minor resides or is employed.

Such approval may be given by the superior court on the petition of either party to the contract after such reasonable notice to the other party thereto as may be fixed by said court, with opportunity to such other party to appear and be heard.

NY Art Arts and Cultural Affairs 35.03

1. A contract made by an infant or made by a parent or guardian of an infant, or a contract proposed to be so made, under which (a) the infant is to perform or render services as an actor, actress, model, dancer, musician, vocalist or other performing artist, or as a participant or player in professional sports, or (b) a person is employed to render services to the infant in connection with such services of the infant or in connection with contracts therefor, may be approved by the supreme court or the surrogate's court as provided in this section where the infant is a resident of this state or the services of the infant are to be performed or rendered in this state.  If the contract is so approved the infant may not, either during his minority or upon reaching his majority, disaffirm the contract on the ground of infancy or assert that the parent or guardian lacked authority to make the contract.  A contract modified, amended or assigned after its approval under this section shall be deemed a new contract.
- NY will not approve a contract of a minor if it is a term of more than 3 years, and represented by a competent lawyer than more than 7 years. 

· Contracts with minors generally voidable by the minor while in the minority or within a reasonable time after reaching the age of majority. 

· Exceptions – contract for necessities are not voidable. Vague as to what constitutes a necessity. 

· For entertainment and sports contracts, in CA, can have them affirmed by the Superior Court and the minor can no longer void. 

· Condition of approval that 15% be put into a Coogan Trust Account

· No particular form required for disaffirmance, so long as it is communicated. 

Cases:

Berg v. Traylor

· Berg personal manager with agreement to represent 10-year-old Traylor. 

· Provision in the contract that if the child disaffirms the mother is liable for the commission under the contract. 

· Mother signed the contract but the child never did. 

· Kid disaffirmed the contract, no way for personal manager agreement to be affirmed by the court.  

· As signatory to the contract agreeing to pay commission, mother still liable even though her child disaffirmed. 

Scott Eden Mgmt v. Kavovit  

· Eden represented Kavovit, got work through an agency. Lawyer sent a letter disaffirming the contract. 

· Court says minor has right to disaffirm, but in disaffirming will be placed in a better position than before the contract which is not equitable. 

· Court ruled must keep paying manager as payment is due and entitled to statements showing proof of income to retain any commissions rightfully owed. 

Contract Interpretation, Performance, Termination and Breach
· Interpretation of contract is a matter of law for the court to decide. 

· First must determine if contract terms are ambiguous. 

· Contract is unambiguous if it has a definite and precise meaning unattended by danger of misconception in the purport of the contract itself and concerning which there is no reasonable basis for a difference of opinion. 

· If a term is ambiguous the court will allow parol evidence, up to the trier of fact to make the determination. 

· Courts examine the entire contract in order to safeguard against adopting an interpretation that would render any individual provision superfluous. All clauses included for a reason.

· CA Courts – first determine if language is ambiguous, then submit extrinsic evidence, then court makes determination on the evidence and admits if valid.

· NY Courts – court first determines if ambiguous as a matter of law. On a provisional basis receive evidence if the langue in question susceptible to a different meaning. 
Cases:

Pinnacle Books, Inc. v. Harlequin Enterprises Limited 
· Pinnacle published Executioner series since the 1960s, over 38 books, 20 million copies sold.
· Had agreement up to the 38th book and option to renew and negotiate in good faith. 

· Employee involved in negotiations at Pinnacle left to work at Harlequin, which made a deal with author. 

· Pinnacle sued for tortious interference of a beneficial contractual relationship.

· Harlequin raised 2 defenses:

· No enforceable agreement because of an agreement to agree, but court said not an agreement to agree
· Best efforts to negotiate requirement unenforceable so agreement unenforceable. 

· Need to have guidelines by which best efforts can be measured. 

Donahue v. Artisan Entertainment, Inc.  

· Donahue in first Blair Witch film. Gave rights to Haxan films to appear, rights transferred to Artisan. 

· Donahue’s name, image, likeness appeared in sequels, referenced in books, on websites.

· 3 paragraphs in the contract in question. One gives broad grant of rights to Artisan to use the results and proceeds in subsequent production. 

· Relying only the broad grant paragraph would render the others superfluous. Have to look at the contract as a whole. 

· Remanded to trail court to admit parol evidence to clarify ambiguities and make determination of what rights were granted.

Mendler v. Winterland Prod., Ltd. 

· Mendler a photographer and licensed photos to Winterland to make t-shirts.

· Language of the agreement said defendant could use photos as guides, models and example to use on screen prints. Had to be illustrative and not a photograph. 

· 9th Circuit says 2 qualities that make a photography a photograph:

(1) Lifelike appearance

(2) Objective accuracy

· Court says notwithstanding any post processing the image still maintained the qualities of lifelikeness and objective accuracy and thus was a photograph. 

Wolf v. Superior Court II  

· Wolf author of book made into film Who Framed Roger Rabbit

· Disney had many licensing deals for the film, some of which no cash changed hands.

· Wolf claimed should still be included in gross receipts for the calculation of his residuals. Disney says only when cash received.

· Appels court says the term “gross receipts” is ambiguous and allow extrinsic evidence as to meaning in the entertainment context (expert witnesses)
FBT v. Aftermath Records  

· FBT signed Eminem to a recording agreement, Assigned to Aftermath. 

· Contract contained Escalation Clause to receive larger % on subsequent unit sales once a threshold was reached. 

· Aftermath gave masters to Apple and others to use for music download and ringtones.

· Records sold provision: 12-20% royalty on the adjusted retail price of all “full price records sold in US through normal retail channels”

· Normal retail channels not defined. 

· Master License provision: 50% on masters license by Aftermath to others for their manufacture and sale of records for any other uses.

· FBT claims Apple is licensing the master, Aftermath says it is sales through normal retail channels.

· An Amendment to the contract said downloads would be deemed records sold for Net Sale through normal retail channels.

· FBT says the amendment meant only that downloads counted as part of escalation, but still a master license.

· Court looks to language of the contract, says it is not ambiguous, Apple granted masters. Not a sale or an assignment. Aftermath remains the beneficial owner of the copyright. Not a grant. Clearly a license of the Master. 

Random House v. Rosetta  

· Random house had rights to publish in book form works by a number of authors.

· Rosetta published ebooks of the works by the authors.

· Look to trade usage to determine the meaning of book.

· If book form had been all conceivable types of books then would be no need to spell out they had the right to publish books, book clubs, etc.

· Court said ebook was not book form but a separate media.
Termination

Statute:

Cal. Labor Code §2924

An employment for a specified term may be terminated at any time by the employer in case of any willful breach of duty by the employee in the course of his employment, or in case of his habitual neglect of his duty or continued incapacity to perform it.  
Cal. Labor Code §2925

An employment for a specified term may be terminated by the employee at any time in case of any willful or permanent breach of the obligations of his employer to him as an employee.
· Personal services contract have suspension and termination provision. 
· Employer has right to suspend and employee for breach, disability/incapacity and in the event of force majeure. 

· If reason for suspension continues for a specified person then employer has a right to terminate. 

· If a personal services contract is terminated for cause then the employee has a duty to mitigate damages. If they receive compensation during the remainder of the term of the contract the employer is entitled to a right of offset. 

Cases:

Goudal v. Cecil B. De Mille Pictures Corp.

· Goudal actress under 1-year contract with four 1-year options.

· Contract renewed twice then fired during the second option year.  

· De Mille alleged she ignored directors, was difficult, showed up late.

· Court says artists have distinguished merit and ability, are given more leeway. Part of the custom and practice of the industry to make artistic contributions so long as not impeding the progress.

· Court found none of the alleged misconduct was a breach, or the allegations were factually incorrect. 

Warner Bros. Pictures, Inc. v. Baumgarner  

· James Garner starred in Maverick TV series, show became immensely successful but was still working under original contract and unhappy.

· WGA went on strike and WB claimed it was an event of force majeure, interfered with production.

· WB actually had a backlog of scripts that could get it through the term of the strike. 

· Court found WB action of suspending for force majeure was a willful breach. 

Limitations on Enforcement and Remedies

Statute:

Cal. Labor Code §2855 (7 year rule)
a) Except as otherwise provided in subdivision (b), a contract to render personal service, other than a contract of apprenticeship as provided in Chapter 4 (commencing with Section 3070), may not be enforced against the employee beyond seven years from the commencement of service under it. Any contract, otherwise valid, to perform or render service of a special, unique, unusual, extraordinary, or intellectual character, which gives it peculiar value and the loss of which cannot be reasonably or adequately compensated in damages in an action at law, may nevertheless be enforced against the person contracting to render the service, for a term not to exceed seven years from the commencement of service under it. If the employee voluntarily continues to serve under it beyond that time, the contract may be referred to as affording a presumptive measure of the compensation.
b) If recording artist gives notice under 2855(a) that they are terminating because void beyond 7 years, but at time give notice still owe product (albums) to the record company, can sue the artist for damages. 

Cal. Civ. Code §3423 (CCP §526)

Allows employer to get injunction against artist rendering services for third party employer for remainder of term of contract if the elements are satisfied.

(e) – Employer under specified circumstances can get injunction to prevent employee from going to work for another employer. 
(e)(2)(b) – if compensation doesn’t meet any of requirements in (a) but aggregate compensation actually received is more than 10x money should have been received under (a) then have satisfied the statute. 

(e)(2)(c) Any money received in excess of required amount in a year can be applied prospectively (to subsequent years).
· 3 elements to the 7 year rule:

(1) Personal services contract

(2) Services of special unique and extraordinary character

(3) The loss of which cannot be reasonably compensated in an action at law. 

· Voidable by the employee, not automatically void. (is a right not an obligation).

· Employee cannot exercise until the 1st day of the 8th calendar year. 

· 2 ways to start a new 7-year clock.

· Moment of freedom – new agreement while the employee is free from any contract and able to consider competitor offers and able to negotiate other offers. Contractually free, doesn’t need to be a long period of time.

· Totality of the circumstances – (very had to establish) new contract is so substantially more beneficial to the employee than the old contract that it is a whole new deal. 

· Courts won’t grant specific performance of personal services contracts. 

· Injunctive relief to prevent them from working for another employer during term of contract.

· Injunctive relief generally not available for breach unless meet 4 elements:

(1) agreement in writing

(2) services of special unique extraordinary or intellectual in nature

(3) Loss of services cannot be compensated at law

(4) Certain minimum compensation levels must be met:
Minimum compensation guaranteed to artist under contract:

Year 1: $9,000 guaranteed

Year 2: $12,000 guaranteed

Year 3 on: $15,000 guaranteed

4th and 5th year in addition to guaranteed have to have received an additional $15,000 in each year.

6th and 7th year in addition to guaranteed have to have received an additional $30,000 in each year.  

Year 1: $9,000 guaranteed

Year 2: $12,000 guaranteed

Year 3: $15,000 guaranteed

Year 4: $15,000 guaranteed + $15,000 additional compensation

Year 5: $15,000 guaranteed + $15,000 additional compensation

Year 6: $15,000 guaranteed + $30,000 additional compensation

Year 7: $15,000 guaranteed + $30,000 additional compensation

$186,000 over 7 years. At least $96,000 guaranteed.

Cases:

De Haviland v. Warner Bros. Pictures, Inc.

· De Haviland had one year contract with 6 options for 1 year extension. All options were exercised.

· During life of contract had been suspended for a total of 25 weeks, including once due to illness.

· De Haviland was unhappy with roles, WB sued under the 7 year statute, claiming it should be 7 years of service, not 7 calendar year.

· Court says it is 7 calendar years, say the length is good because after employees gain skills they have to be given the opportunity to seek other employment.

· 7 years term cannot be waived by the employee as it is for the public good. 

Radioactive, J.V. v. Manson

· Deals with conflicts of law, jurisdiction, choice of law.

· Non-CA residents and non-CA companies can’t take advantage of the CA 7-year statute. No extra territorial effect.

De La Hoya v. Top Rank, Inc.

· De La Hoya had 5 year 1 month contract with fight promoter Top Rank.

· Were a number of different contracts and amendments, one amendment made it conterminous with a separate contract with HBO, meant contract term could last beyond 7 years. 

· De La Hoya terminated under 2855. 

· Court tacks on term of the amendment to the original contract, treating it as on contract in order to determine the term.

Don King Prods. v. Douglas:  S:  104-108

Furry Records, Inc. v. Realnetworks, Inc.:  S:  108-110

Motown Record Corp. v. Brockert

· Tina Marie had 1 year contract w/ 6 1-year options with both Motown (recording) and Jobete (publishing).

· Contract contained an exclusivity clause. 

· In 6th option year Tina Marie wanted to rescind, Motwon sued for breach.

· Court looks to two cases:
· Redd Fox

· Contract based on royalties, no guaranteed payment. Even though received more than the required guarantee because amount was not guaranteed doesn’t apply.

· Olivia Newton John

· Received contract for $250k per album but had to pay recording costs.

· Court said because she was getting far more than the guaranteed amount and was in control of costs for the recording could meet minimum guaranteed amount requirement. 

· Record company had option to pay $6000, which met statutory minimum requirement. But by exercising option to pay a new contract came into existence.

· Court says exclusivity is in the original contract, has nothing to do with the exercise of the option. Had already agreed to be exclusive so not receiving anything as consideration. 

· Tina Marie unknown at time she signed the contract so can’t meet prongs (2) and (3) about special and unique services the loss of which can’t be compensated at law. 

Representations and Warranties; E&O; and Defamation

· Most if not all contracts contain express reps and warranties.

· Representation – assurance/guarantee that statement being made is accurate as of that date

· Warranty – assurance/guarantee that statement will remain true in the future

· Indemnity – will hold harmless against a possible loss. (Indemnitor – making guarantee want to try and limit, indemnitee want guarantee to be broad)
· E&O – insure against claims or losses in connection with copyright, TM infringement, violation of privacy rights, etc. 

· Clearance procedures to go through to get E&O. Clear each script for a TV episode or screenplay for any E&O liability. Go through all character names and descriptions in the script, see if any real-life person exists with the name. 

Cases:

Muller v. The Walt Disney Productions:  876 F. Supp. 502 (S.D.N.Y. 1994)

· No express indemnification, however, Disney tried to argue was an implied indemnification by Muller.

· Implied indemnifications very difficult to prove. 

· Most litigation about whether comes into terms of the indemnification.

McGinniss v. Employers Reinsurance Corporation:  648 F. Supp. 1263 (S.D.N.Y. 1986)

· Author and book publisher sued for various causes of action by third party. 

· Insurance company said don’t have to cover claim because policy clearly delineates types of claims cover: libel, slander, intrusion. 

· Defendant said claim doesn’t have cause of action labelled any of those in the policy.

· The court said isn’t what the name of it is but what the theory or essence of the liability is. 

Personal Rights Torts
Defamation
· Slander – oral

· Libel – written

· Elements:

(1) False unprivileged statement of fact 

(must be a purported fact, true opinions not defamatory)

(2) Communicated to a third person 

(only one individual not a party to the action)

(3) Of and concerning the plaintiff 

(recipient of communication must understand refers to the plaintiff, plaintiff need to be identified by name)

CA – someone who knew the person could reasonably identify the person with the fictional character
NY – (defendant slanted) so closely akin a person who knew the defamed would have no trouble linking the two

(4) Which statement is likely to harm the plaintiff’s reputation 

(expose person to hatred, contempt, ridicule, etc.)

(5) With the requisite degree of fault 

(depending upon who plaintiff is, requisite degree may be merely negligence if a private person, if a public official, public figure or a limited public figure then have to show actual malice) 

Public official – someone who appears to have substantial authority over government affairs 

Public figure (for all purposes) – general fame or notoriety in the community (Curtis v. Butts)

Limited Public Figure – 2 prong test (1) public controversy exists (2) look at the nature and extent of person’s participation in the controversy. Extent to which person’s involvement in voluntary, prominence of role played, access to channels of effective communication to counteract the public statement (Gertz v. Welch)

(Actual malice first came in NY Times v. Sullivan, actual malice means defendant had actual knowledge of falsity of the statement or showed reckless disregard for the truth or falsity of the statement, looking at defendant attitude toward truth, not personal feelings toward plaintiff) 

(6) Damages 

(if defamation per se don’t have to show any special harm)
· Anti-SLAPP (Strategic Lawsuit Against Public Participation) – Designed to prevent lawsuits that seeks to chill or punish a party’s exercise of constitutional rights to free speech and to petition the government for redress or grievances. 

· Party bringing the Anti-SLAPP motion has the initial burden of showing that the lawsuit or a cause of action in the lawsuit arises from an act in furtherance of the right of free speech or petition or that it arises from a protected activity;

· Once the defendant has met its burden, the burden shifts to the Plaintiff to demonstrate a probability of prevailing on the lawsuit or cause of action.

· Defendant files as an affirmative defense. Brings up procedurally by filing a motion for summary judgment.  

· Case law tells that TV, websites are publication for anti-SLAPP. 

· Defenses:
· Statute of limitations (1 year in CA and NY)

· Truth

· Must be purported statement of fact, if can prove it is your opinion then it is a defense. 

Statutes:

Cal Civ Code 3425.3 (single publication rule) only one cause of action for defamation(libel or slander) , if based on any single exhibition, particular book, magazine or any one presentation. (no separate cause of action per book, but have for republishing or reruns of TV programs)

Cases:

Bindrim v. Mitchell

· Writer Mitchell attended naked marathons session held by psychologist Bindrim. Signed non-disclosure agreement.

· In novel included soon about naked marathon, character similar to Bindrim.

· Jury shown parallels between real life naked marathon and what is depicted in the book.

· Bindrim public figure so actual malice standard applies. 

· Reckless conduct measured by whether there is sufficient evidence the defendant entertained serious doubts as to the truth of the statement. 

· Need clear and convincing evidence.

· Look to intent toward truth, NOT If motives are malicious. 

· Doubleday (publisher of the book) received from a trusted source (the author) no duty to investigate if a reasonable person would not have serious doubts as to the truth or falsity, or if it comes from a reliable source.

· But when published the paperback was reason for doubt as similarities brought to their attention so should have investigated.

· Plaintiff is identifiable – if someone knew him would reasonably be able to identify him based on the description in the book. 

Springer v. Viking Press

· Springer published novel, include chapter with character with same first name and some similarities to his ex-girlfriend.

· So people who knew both of them were able to identify her as the model for the character.

· Not a public figure so standard is negligence.

· NY takes a stricter view: Description of character must be so closely akin to person being defamed that a person knowing the defamed would have no difficulty linking the two. 

· Superficial similarities are insufficient

· Court focused on similarities and dissimilarities between the character and the person

Clark v. American Broadcasting Companies, Inc. 

· Clark shown walking down the street in expose on sex workers in Detroit. Implication that she was a sex worker. 

· Court say statement can have both defamatory and non-defamatory meaning.
· Up to tier of fact to determine if the statement is defamatory. 

· ABC can’t claim 1st Amendment because it doesn’t protect a misstatement of fact. 

· Not a public figure so only need to show negligence. 

· Deals with qualified immunity under Michigan Law. 

Tamkin v. CBS Broadcasting, Inc.

· Writer for CSI, used Tamkins as placeholder name for characters in an episode. 

· CBS has burden to show cause of action arises form an act in furtherance of the right of free speech or petition. 

· Court felt Tamkin couldn’t show there was a likelihood they would succeed. 

Right of Privacy
Invasion of Privacy – protects individuals right to be left alone
Prosser – 4 types of privacy (in jurisdictions like CA) (NY doesn’t really recognize common law privacy at all, all claims under Civil Code §§50 & 51)

1. Publicity that places a person in a false light

2. Public disclosure of embarrassing private facts 

3. Intrusion upon seclusion (physical intrusion, electronic eavesdropping)

4. Commercial appropriation of name or likeness

False Light

· Generally protects against false facts stated about someone to the public

· Differs from defamation as defamation deals with actual false statements

· CA deals with false implications 

· can have statement that is true but casts in false light as creates false implication
· Not all jurisdictions recognize false light privacy. 
· False light is measured by perception, it is subjective very difficult to distinguish between lawful and unlawful conduct. 
· Elements of False Light

(1) Publicity – defendant publicly disclosed falsehood or false implication.

Need to publish to a minimal amount of people, doesn’t need to be wide, bit of flux about how broad needs to be.

(2) Of a false statement – in CA can be a false implication. 

(3) Of and concerning the plaintiff

(4) That is highly offensive to a reasonable person – not enough if plaintiff alone offended. 

(5) Fault – degree of fault

Actual malice same as under defamation. 

(6) Damages

· NY no privacy torts, have to bring action under Civ Rights §50 &§51
· Limited to name, portrait, picture and voice

· Has to be used in advertising or trade

· Exception if it is newsworthy

· Photo used to illustrate a newsworthy article not a violation provided there is a real relationship between the article and photograph, article cannot be an ad in disguise

Statute:

N.Y. Civ. Rights Law §50 (makes it a misdemeanor)

A person, firm or corporation that uses for advertising purposes, or for the purposes of trade, the name, portrait or picture of any living person without having first obtained the written consent of such person, or if a minor of his or her parent or guardian, is guilty of a misdemeanor.
N.Y. Civ. Rights Law §51 (allows for injunction and damages)

Any person whose name, portrait, picture or voice is used within this state for advertising purposes or for the purposes of trade without the written consent first obtained as above provided   1 may maintain an equitable action in the supreme court of this state against the person, firm or corporation so using his name, portrait, picture or voice, to prevent and restrain the use thereof;  and may also sue and recover damages for any injuries sustained by reason of such use and if the defendant shall have knowingly used such person's name, portrait, picture or voice in such manner as is forbidden or declared to be unlawful by section fifty of this article, the jury, in its discretion, may award exemplary damages…
Cases:

Gill v. Curtis Publishing

· Ladies Home Journal published article that criticized love at first site based on nothing but physical attraction and would lead to divorce. 

· Included photograph of couple with article. Couple didn’t know photograph of them had been taken.

· Magazine didn’t say engaged in this kind of love but made implication.
Solano v. Playgirl
· Issue of playgirl with Solano on the cover with headlines about sexy young stars exposed. 

· Solano felt implicated he appeared nude in magazine. Painted in a false light as it is something he would never do. Alleges humiliation, lost roles, lost charity invites. 

· In magazine was entirely clothed, no offensive content, but magazine shrink wrapped on news stand. 

· Focus on degree of fault, was a public figure so need to show actual malice. Conflicting evidence but enough to show they were aware of potential false implication and disregarded. 
Seale v. Gramercy
· Gramercy produced docudrama Panther, which included Bobby Seale on of the founders of the Black Panther Party.

· Said two scenes painted in a false light one involving a gun purchase and the other a struggle for leadership of the party.

· Gun purchase scene didn’t show an illegal purchase so claim had no merit.

· The struggle for leadership/confrontation scene the court found painted in a false light. 

· Because Seale a public figure had to show actual malice. Court said no clear and convincing proof of actual malice. Though fictionalized there was no actual knowledge of falsity and took efforts (hiring experts) to ensure factual accuracy. 
Jews For Jesus, Inc. v. Rapp (FL)
· Rapp’s stepson wrote for Jews For Jesus publication, said when father dying got her to praise Jesus. Rapp thought it painted in a false light. 
· FL court said they recognition defamation by implication with overlaps with false light.

· False light is measured by perception and is subjective so hard to distinguish lawful form unlawful conduct.

· Because of the First Amendment implications hard to have a subjective standard of what is highly offensive to the reasonable person as it could chill free speech as won’t know where the line between protected and unprotected speech is. 

· Court declines to recognize false light, says it is up to the legislature. 
Messenger v. Gruner + Jahr (NY)
· NY does not recognize common law right of privacy so claims brought under NY Civ Rights §§50-51

· Picture of 14-year-old girl used alongside article in advice column about girl who slept with three guys. 

· Publisher claimed newsworthiness exception, court looked to 3 cases:

· Finger – Picture of family alongside article about caffeine’s effects on invitro fertilization, none of the children born via invitro.

· Arrington – Man’s picture used alongside article about the black middle class, espoused ideas he didn’t agree with.

· Murray – man’s picture used in article about Irish Immigrants and the guy wasn’t even Irish

· Photo used to illustrate a newsworthy article not a violation provided there is a real relationship between the article and photograph, article cannot be an ad in disguise.

· Fact that the picture illustrative of what the article is about is enough of a relationship. 

· Court distinguishes from:

· Spahn – unauthorized biography about baseball player that was entirely fiction so not newsworthy.

· Binns – movie about a shipwreck, designed to amuse and entertain with no basis in what actually transpired.

· Court says these cases are different because they are a massive fictionalization and merely created for the purposes of trade so they lack any newsworthy aspect to them.

· Newsworthiness doesn’t apply where biography and portrayal is fictionalization, where trying to capitalize on fame of plaintiff
Public Disclosure of Private Facts

· Elements:

(1) Disclosure to the public

(2) Of private facts

(About someone’s private life not already known to the public)

(3) Highly offensive to the reasonable person

(4) Not of legitimate public concern

(lack of newsworthiness)

(5) Resulting damages

(subjective, mental distress)

· Best defense is newsworthiness.

· Truth is not a defense as it concerns the public disclosure of true facts that happen to be embarrassing. 

· Requires balancing of First Amendment right in newsworthiness versus an individual’s right to privacy.

Cases:

Shulman v. Group W Productions, Inc.
· Mother and son involved in car crash. Rescue team that came to scene was part of TV show so everything filmed and the nurse had a mic. 

· Face wasn’t show nbut parts of her body were and was heard speaking while in shock and mumbling.

· Court reviews several cases to make a determination of what is newsworthy.

· Look to (1) social value of the facts disclosed; (2) extent of the intrusion (3) extent to which the person voluntarily accedes.

· Publication is newsworthy if some reasonable members of the community could entertain a legitimate interest in it.

· Court found the facts around the accident were newsworthy. 

· Court said there “that a logical nexus must exist between the complaining individual and the matter of legitimate public interest. The contents of the publication or broadcast are only protected if there is some substantial relevance to a matter of legitimate public interest.” 

· Must be a logic nexus between the events or activities that brought the person into the public eye and the particular facts disclosed. 

· In evaluating first look to the events that brough the person into the public eye and see if there is a nexus. If one found then look to the agree of intrusion.

· Even if a nexus if found if the degree of intrusiveness may be greatly disproportionate to its relevance. 
Porco v. Lifetime Entertainment
· Fictionalization can exclude the newsworthiness exception. 
Intrusion on Seclusion

· Highly offensive to the reasonable person

· Damages

(causes anguish or suffering)

· Need to show a reasonable expectation of privacy and that the zone was intruded upon. 

· Also look to identity of intruder and the means of intrusion. 

· Plaintiff has a subjective expectation of privacy but the subjective expectation must be objectively reasonable.  
· A person can have a reasonable expectation of privacy in communication even if some of it can be overheard. Can still expect privacy against electronic recording.

· Right of privacy in the individual, corporations do not have a right to privacy. 
Cases:

Medical Management Consultants v. ABC
· Medical Management featured in Rush to Read TV program about reading papsmear tests.

· Crew went undercover on tour of labs and had interview with CEO under pretext of opening their own facility. 
· Court found there was no invasion of privacy. Did not go into areas like office where privacy could be expected and didn’t disclose any personal facts, only business information. 

· AZ has one party consent rule to recording of conversations. CA requires consent of both parties but even under the CA standard the information discussed was not private or personal. 
Commercial Appropriation

· Elements:

(1) Use of name or image of person

(2) In an identifiable manner

(3) To the benefit of the wrongdoer

(4) Lack of consent

(5) Injury to person’s self-esteem or dignity 

(subjective, damages)

· First Amendment defense if in the public interest. Broadly interpreted. 

· Balance right of privacy, disclosure, appropriation vs. Defendants First Amendment Right. 

Cases:

Dora v. Frontline Video, Inc.
· Dora a legendary Malibu surfer, appeared in documentary about surfing that used old images and interviews with him.

· Brought cause of action for invasion of right to publicity and commercial appropriation of privacy. 

· Court looks at the facts and does a balancing test.

· People whose activities from their skill have gained notoriety are in the public interest. Something doesn’t need to be about public affairs to be newsworthy. 

Right of Publicity
· Distinguished from commercial appropriation as commercial appropriation about a person’s dignity, right to publicity protects commercial value. 

· Right to Publicity is a property right, under common law or statutorily it is descendible, alienable, hypothicable and licensable. 

· Some jurisdictions only recognize a common law right, some recognize it statutorily. CA recognizes both. 
· Common Law Elements:

(1) Use of Plaintiff’s identity

(2) Appropriation of name or likeness to the Defendant’s advantage

(3) Lack of consent

(4) Injury/damages
· CA Statutory Elements (3344):
(1) Subject matter is name, voice (actual voice not imitations), signature, photograph (still or moving), likeness.

(2) Prohibited uses (knowing use) on products, goods or merchandise
(3) For purposes of advertising or selling or soliciting purchase of goods

(4) Without prior consent

(5) Actual damages suffered (profits attributable to the use)
Exclusions for news, public affairs and sports broadcasts. 

· Common law vs. statutory

· Statute requires knowing use, common law does not.

· Subject matter under common law is much broader than under the statute. 

· In NY claim comes under Civ Rights §§50-51

- Three tests for balancing Right to publicity and first amendment rights

(1) Ad hoc balancing test

(2) Transformative Use Test

(3) Predominate use

- whichever test used in the jurisdiction applies to both common law and statutory right of publicity

Statute:

Ca. Civ. Code §3344, 
(a) Any person who knowingly uses another’s name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or services, without such person’s prior consent, or, in the case of a minor, the prior consent of his parent or legal guardian, shall be liable for any damages sustained by the person or persons injured as a result thereof. In addition, in any action brought under this section, the person who violated the section shall be liable to the injured party or parties in an amount equal to the greater of seven hundred fifty dollars ($750) or the actual damages suffered by him or her as a result of the unauthorized use, and any profits from the unauthorized use that are attributable to the use and are not taken into account in computing the actual damages. In establishing such profits, the injured party or parties are required to present proof only of the gross revenue attributable to such use, and the person who violated this section is required to prove his or her deductible expenses. Punitive damages may also be awarded to the injured party or parties. The prevailing party in any action under this section shall also be entitled to attorney’s fees and costs.


…

(d) excludes use in conjunction with news, public affairs, sports broadcasts or accounts (somewhat broadly interpreted) 
3344.1 (statutory right of publicity descendible in CA)
(a)(1) Any person who uses a deceased personality's name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods, or services, without prior consent from the person or persons specified in subdivision (c), shall be liable for any damages sustained by the person or persons injured as a result thereof.  In addition, in any action brought under this section, the person who violated the section shall be liable to the injured party or parties in an amount equal to the greater of seven hundred fifty dollars ($750) or the actual damages suffered by the injured party or parties, as a result of the unauthorized use, and any profits from the unauthorized use that are attributable to the use and are not taken into account in computing the actual damages.  In establishing these profits, the injured party or parties shall be required to present proof only of the gross revenue attributable to the use, and the person who violated the section is required to prove his or her deductible expenses.  Punitive damages may also be awarded to the injured party or parties.  The prevailing party or parties in any action under this section shall also be entitled to attorney's fees and costs.

- Person claiming holding right of publicity under statute has to register with Secretary of State

- In order to qualify under statute, deceased person’s name or likeness must have had commercial value at time of death or because of his or her death 
- Right to publicity descendible, lasts for 70 years

Cases:

Cardtoons v. Major League Baseball Players Assoc. (OK)
· Cardtoons made parody baseball cards of players. 

· MLBPA sent cease and desist to printer to stop printing.

· Cardtoons sought declaratory judgment to produce the cards without MLBPA consent, as not violating the right to publicity of the MLBPA or any of its members.

· Court looks to balance Cardtoons First Amendment rights with MLBPA right to publicity

· Court looked to both economic and non-economic factors

· Economic

· Provides incentive for creativity and achievement

· Court reasons people will still try to become pro-athletes. 

· Promotes efficient allocation of resources. 

· Only economic justification to stop the parody cars from taking away from non-parody exploitation. 

· But would totally shut down parody

· Protects against consumer deception

· Non-Economic Justification

· Publicity rights stem from some notion of natural rights. Fairness.

· Allows people to enjoy the fruits of their labors

· Prevents unjust enrichment

· Court says there is no unjust enrichment as Cardtoons putting in time, money, effort and creativity into creation of the cards.

· Prevents emotional injuries

· Emotional injuries is commercial appropriation and not right to publicity

· After weighing the factors court grants Cardtoons declaratory judgment. Reads parody exception into the statutory right of publicity based on First Amendment rights. Rights no less protected because they are humorous as opposed to serious commentary. 

Hebrew University of Jerusalem v. General Motors LLC.

· Hebrew University had rights to Albert Einstein, GM put his head on body of buff guy, Hebrew University sued. Court said common law right descendible (in NJ), determining what period of time descendible for court settled on 50 years. 

White v. Samsung Electronics AM., Inc.

· Samsung ran series of ads one of which feature a robotic version of Vanna White on the Wheel of Fortune set. 

· Court said under statutory right of publicity CA 3344 the robot was not White’s likeness.

· Court looked to several cases:

· Midler – voice double used to sing one of her famous songs. Was a soundalike so not her likeness.

· Eastwood – unauthorized use of Eastwood’s photo and name. Lists out elements (non-exhaustive) that may be used. 

· Motschenbacher – Formula 1 driver’s car visible but he was not, court found there was a cause of action and should be heard by a jury

· Johnny Carson v. Here’s Johnny Portable Toilets – company name based on highly recognizable intro of Carson from the Tonight Show. Court held the right was implicated. 

· Based on these cases court broadens the standard says looking at identity, not strict appropriation of name, likeness, signature or voice. Anything that evokes the persona or identity of the person is the subject matter

· Dissent: Said her persona not being stolen. What made it recognizable was the set of the show not any of the elements of the robot’s design or costume.

Wendt v. Host Int’l, Inc.

· Paramount owns copyright to Cheers and licensed out to series of airport bars that featured animatronic versions of Wendt and Ratzenberger’s character form the show.

· On appeal the court, relying on White, said material facts exist that the robots look enough like Plaintiff’s to violate right of publicity.

· In Dissent Kozinski disagreed, said was setting a collision course between state right of publicity and federal copyright law. Robots are derivative works under federal law, as the copyright holder, Paramount has the unconditional right to license derivative works.

Polydoros v. Twentieth Century Fox Film Corp.

· Writer/director based character in movie The Sandlot after childhood friend. 

· Have to establish a direct connection between the use of name or likeness and the commercial use.

· Court said Plaintiff needs to be identifiable; no one would make the association between a man now in his 40s and the 10-year-old kid in the movie. 

Guglielmi v. Spelling-Goldberg Productions
· Descendant of Valentino said right of publicity violated by fictionalized version of Valentino’s life in the movie. 

· Court used an ad-hoc balancing test. 

Lugosi – 

· Common law right to publicity is not descendible. 

Comedy III Productions, Inc. v. Gary Saderup, Inc.

· Established the Transformative Use Test

· Comedy III owned the rights to the 3 Stooges, Saderup produced and sold a shirt with a charcoal drawing of the 3 Stooges. 
· Court says just because on a less conventional means of communication (T-shirt) doesn’t lose constitutional protections of First Amendment. 

· Court says have to look to see “whether the new work merely supersedes objects of original creation or adds something new with different purpose or character”. To what extent is the new work transformative. 

· “when an artist is faced with a right of publicity challenge to his or her work, he or she may raise as affirmative defense that the work is protected by the First Amendment inasmuch as it contains significant transformative elements or that the value of the work does not derive primarily from the celebrity's fame.”

· Whether the celebrity likeness is one of the “raw materials” from which an original work is synthesized, or whether the depiction or imitation of the celebrity is the very sum and substance of the work in question.

· Court says it is more of a quantitative than a qualitative assessment. Not judging the quality of the work. 

· transformative use test asks whether the piece “adds significant creative elements so as to be transformed into something more than a mere celebrity likeness or imitation. 
· a product is “transformative,” and thus protected by the First Amendment, if it is “so transformed that it has become primarily the defendant’s own expression rather than the celebrity’s likeness.”
· Courts says derives primarily from fame of 3 Stooges and not his work. 

In re NCAA Student…(Keller v. NCAA)

· Sued over inclusion of NCAA players in EA video game. 

· Court applies transformative use test.

· Looks at 3 cases:

· Winter vs. DC Comic – comic books “are not just conventional depictions of plaintiffs but contain significant content other than plaintiff’s mere likeness.”

· Kirby v. Sega – Included a character Ulala, a reporter from outer space. Court said it was a fanciful, creative character who exists in the context of a unique and expressive video game, didn’t really resemble Kirby. 

· No Doubt vs. Activision – No Doubt members included in Band Hero video game, couldn’t be altered, did the same thing the band always does, was in no way transformative. Court held No Doubt’s right of publicity prevailed despite Activision’s First Amendment defense because game was not transformative under the Comedy III test, band members were literal recreations doing the same thing that made them famous. Just because they appear in a game that has other creative elements doesn’t transform avatars into anything other than exact depictions of No Doubt’s members. 

· Court found there was no transformative use. 

· Dissent said there were lots of other elements to the game that made it transformative like different modes of play to build a university team or bring a player from youth up to college ball. 

Doe v. McFarlane

· McFarlane in interviews said character from Spawn Tony Twist named after hockey player.

· Court applied the predominant use test

· “If a product is being sold that predominantly exploits the commercial value of an individual's identity, that product should be held to violate the right of publicity and not be protected by the First Amendment, even if there is some “expressive” content in it that might qualify as “speech” in other circumstances. If, on the other hand, the predominant purpose of the product is to make an expressive comment on or about a celebrity, the expressive values could be given greater weight.”

· Court said the intent of the inclusion was to appeal to hockey fans not to make some expressive comment.
· If a product sold predominantly to exploit the commercial value of a person’s identity then publicity rights should trump, but if making an expressive comment about celebrity then the expressive comment gets greater weight. 

Greene v. Paramount Pictures

· Wolf of Wallstreet 

· Decided under NY Civ Rights §50-51
· Court says didn’t use his name or portrait and the claim was dismissed. 

De Havilland v. FX Networks

· De Haviland sued over depiction in docudrama series Feud about Bette Davis and Joan Crawford. 

· Court says that her likeness was only one of many elements/materials from which the show was synthesized.

· Relative time on screen was small.

· Portrayal by Catherine Zeta Jones was positive. 

· Show as more about creativity, skill of creatives and actors and not capitalizing on her fame. 

Kelly v. William Morrow & Co.

· Police officer in BARF task force, appeared in book by former LAPD detective about the border police. 
· Had signed a waiver and received $5000 but claimed the waiver was for depiction in fact or fiction, not both.

· Court looks to the intent of the contract, surrounding language and says can be construed to be a combination of fact and fiction and the fact that he received compensation would understand he was not giving up rights to use facts about him. 

Bosley v. Wildwett.Com

· Bosley news anchor from OH who participated in wet t-shirt contest in FL which was filmed and then distributed on video and websites, promoted as the naked anchor woman.

· Defense claim she consented, were signs about recording going on, knew there were video cameras there.

· Court looks to statute which requires express written or oral consent, not just tacit or implied consent. 

Intellectual Property and Related Rights – Copyright and Idea Protection

Copyright
· Copyright protects original works of authorship fixed in a tangible medium of expression from which they can be perceived.

· Copyright does not protect ideas, it protects the expression of those ideas. 

· Copyright attaches as soon as the idea is fixed in a tangible medium of expression. 

· Absence of a copyright notice is no longer a valid indicator of whether or not something is protected by copyright.

· © date of first publication, name of owner

· (p) year of first publication, name of owner (for phonograph/sound recording)

· But in order to pursue a claim of infringement it has to be registered

· To establish copyright infringement
(1) Establish ownership of valid copyrightable material

(2) Copying (direct (by admission) or indirect evidence)

· Usually show access

· Probative similarity – similarities that prove copying rather than independent creation.

· Best defense to claim of copyright infringement is independent creation.

· Best defense to idea protection is also independent creation. 

Statutes:

Copyright Act
17 USC §102 – Subject matter of Copyright in General 

(a)Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. Works of authorship include the following categories:

(1)literary works;

(2)musical works, including any accompanying words;

(3)dramatic works, including any accompanying music;

(4)pantomimes and choreographic works;

(5)pictorial, graphic, and sculptural works;

(6)motion pictures and other audiovisual works;

(7)sound recordings; and

(8)architectural works.

(b)In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.

17 USC §106 – Rights of Copyright Holder 

Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to do and to authorize any of the following:

(1)to reproduce the copyrighted work in copies or phonorecords;

(2)to prepare derivative works based upon the copyrighted work;

(3)to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending;

4)in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works, to perform the copyrighted work publicly;

(5)in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work, to display the copyrighted work publicly; and

(6)in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio transmission.

17 USC §201 (d) – Transfer of Ownership 

(1) The ownership of a copyright may be transferred in whole or in part by any means of conveyance or by operation of law, and may be bequeathed by will or pass as personal property by the applicable laws of intestate succession.

(2) Any of the exclusive rights comprised in a copyright, including any subdivision of any of the rights specified by section 106, may be transferred as provided by clause (1) and owned separately. The owner of any particular exclusive right is entitled, to the extent of that right, to all of the protection and remedies accorded to the copyright owner by this title.

17 USC §204(a) – Execution of Transfer of Copyright Ownership

A transfer of copyright ownership, other than by operation of law, is not valid unless an instrument of conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of the rights conveyed or such owner’s duly authorized agent.
17 USC 301 (Copyright Preemption)

State cause of action preempted by copyright act if:

1. Working question comes in proper subject matter of copyright

2. State law rights equivalent to any of exclusive rights withing general scope of copyright

To avoid preemption state law right has to contain another element, has to be qualitatively different. 

Cases:

Miller v. Universal City Studios, Inc.

· Research is not the property matter of copyright

· Nobody owns facts

MGM, Inc. v. American Honda

· Based on Honda commercial

· Especially distinctive test – the "especially distinctive" test, also known as the "character delineation" test, which requires the character to be well developed and delineated with consistent, widely identifiable traits
Sam Spade Case
· the "story being told" test, which requires the character to actually constitute the story being told and not simply be a vehicle for telling the story; and
Idea Protection
· Ideas not protected by copyright

· Ideas are not treated as property

· Can protect and idea through:

· Express contract

· Implied-in-fact contract

· Misappropriation of property

· Breach of confidence
· Most viable protection today is contract, either express or implied, or confidentiality. 

· Defendant will claim Plaintiff’s state causes of action are preempted by the Copyright Act. 

· 6 elements involved when analyzing facts to determine if an implied in fact contract exists for a Desny claim:

(1) Submission

(2) Conditions surrounding or attached to submission 

(3) Recipient of idea of knowledge of the conditions

(4) Acceptance of the submission with knowledge of the conditions by the recipient

(5) Actual use – use copyright approach, access and similarity

(6) Value in the idea

- In CA, the submission is the consideration

- In NY the idea is the consideration and the idea must be novel 

- Breach of confidence has 3 elements:


(1) idea must be offered in confidence

(2) recipient has to voluntarily receive in confidence and have an understanding of the nature of the confidentiality (not to disclose to others)
(3) not to be used beyond the limits of confidence without permission. 

- recipient needs to have an opportunity to accept or reject the submission and the confidence. 

- Evidence from which confidential relationship can be established:


- proof of the existence of an implied in fact contract


- proof material submitted sufficiently novel and elaboration


- special relationship between the parties.

- State law cause of action preempted by the Copyright Act if:
(1) the work comes within the proper subject matter of copyright

(2) state right sought to be enforced are equivalent to any of the exclusive rights within the general scope of copyright

- to survive preemption the claim “must protect rights that are qualitatively different from the rights protected by copyright. 

- must have an extra element that will change the nature of the action. 

- Desny claims not preempted because they have an extra claim about meeting of the minds and a promise to pay. The promise to pay is the extra element. 


- not all promise in a contract will preclude preemption but a promise to pay will. 

- promise not to distribute, would be preempted because one of the rights granted under section 106. 

Cases:

Buchwald v. Paramount Pictures Corp.

· Buchwald wrote It’s A Cruel, Cruel World and pitched it to Paramount who liked it for Eddie Murphy who was under and exclusive deal. 

· Script went through several versions with different writers before winding up in turnaround.

· Took out of turnaround and brough to WB, but WB backed out because Paramount was releasing Coming to America.

· Buchwald had express contract with Paramount to pay him if they make a movie “based upon” his material, but based upon not defined in the contract and no consensus as to the industry definition. 

· Court borrows concepts from copyright infringement and looks at access and similarity. Access was easy to prove based on the facts, similarity was a question of fact for the trier of fact (judge). 

· Court determines that based on means borrowing a material element or being an inspiration for. 

· Compared Buchwald’s treatment to the film and found substantial similarities.  

Desny v. Wilder
· Desny called Wilder’s office and spoke to secretary who took dictation of pitch of idea for a movie based on the real life incident of Floyd Colling getting buried in well.
· Wilder directed a movie Ace in the Hole starring Kirk Douglas that was same. 

· Court said secretary an agent, knowledge given to her can be attributed to her employer. 

· Court looks at two phone calls as a single transaction, said the dictation constituted a submission. Other call had the terms of the use, have to pay him if use his idea.

· Court recognized the blurting out problem – have to give the other party the opportunity to accept or reject the submission and conditions, if just blurt it out it is your own fault. 

· Even though the story is in the public domain doesn’t preclude getting compensation for the idea, still value in coming up with a take and the telling of the event.  

· Court found similarities including fictional elements in the synopsis that wound up in the film 

Spinner v. American Broadcasting Companies, Inc.

· Spinner met with execs and gave them his screenplay, similar to Lost, brought a Desny Action.

· Court said that access and actual use hard to prove. Execs there when he submitted no longer there.

· Ultimately could prove independent creation by Lloyd Braun. 

Faris v. Enberg

· Faris approached well known and respected sports caster Enberg about appearing as host for sports show he called his creation and literary property.

· He left a copy for Enberg’s review, was a clear submission.

· Faris couldn’t establish he set up conditions of confidentiality so claim failed. 

· Merely making a submission does not create a confidential relationship. Need evidence of communication of the confidentiality of the submission. 

Jerry Lewis Case

· Met with a women in coffee who told her about her idea for a film for him to produce, direct and star in. He cut her off and got her contact info.

· Lawyers sent her an unsolicited material release form. Contains no promise to read or do anything, clause recognizing studio may already be developing something similar and a procedure for damages. 

· Release is only effective as to other points not previously disclosed before the signing. 

Cosby Show Case

· Court says the ideas that have general novelty are worth protection.

· Non-novel ideas are in the public domain

· What Murray wrote was not novel, just a variation on the standard sitcom theme.  

Wrench v. Taco Bell

· Wrench holds rights to Pyscho Chihuahua had many meetings with Taco Bell about using in an ad campaign. 

· recognize concept that scope of copyright broad enough to have protection and still have preemption over ideas.

Selby v. NewLine

· Selby submitted a script to New Line, who didn’t acquire or use it. 

· Selby made a Desny claim after the movie came out.

· Court said Copyright Act still covers preemption even if not covered from infringement, the scope and protection are not synonymous. 

· Breadth of Copyright Act broader for preemption than for protection. 

Endemol v. 20th Century

· Although ideas not proper subject matter for purposes of protection they are the proper subject matter for the purposes of preemption. 

· Scope of preemption extends beyond tangible expression to other expressions (i.e. ideas) that cannot be protected. 

Alexander v. MGM

Grosso v. Miramax
· Grosso wrote screenplay about cardplaying sued over movie Rounders.

· Court found under copyright infringement claim there were no substantially similar themes and a lack of substantial similarities. 

Del Madera

· Claim for unjust enrichment preemption, lacked bilateral expectation of compensation

Montz v. Pilgrim

· Montz had idea for show about paranormal investigators. Pilgram made show Ghost Hunters for SciFi.
· Claims of copyright infringement, breach of implied contract (Desny) and breach of confidence.

· Montz was seeking partnership to produce but not payment. Said breach of contract survives preemption because has additional element that is qualitatively different, protects nature of confidential relationship between the parties. 
· Because seeking partnership no different than seeking payment. 

· Contract asserted against one person, copyright asserted against the world. 

· Dissent says, there is implied promise not to use an idea in section 106. 

Intellectual Property and Related Right – Trademarks and Unfair Competition 
