THEORIES OF PUNISHMENT 
· Retribution: a rationale person, aware of right and wrong, violates the law, they deserve punishment
· Backward looking, must be proportional, moral blameworthiness, human agency to make choices
· Utilitarian: seeks to regulate behavior 
· Deterrence: 

· Specific: regulate the individual from committing future crimes
· General: regulate society from committing future crimes
· Forward looking  
· Incapacitation:
· Physically preventing a person from committing future offenses 
· Rehabilitation: 
· Transition from criminal to law-abiding citizen 

· Cases: 

· People v. Suite
· Arrested for unregistered handgun, 1-year mandatory min. jail reduced to 30 days. 

· Did trial court abuse discretion when it imposed 30-day sentence? 
· Court deemed legislation's overriding principle of law was deterrence. 
ADMINISTRATION OF CRIMINAL LAW
· Presumption of innocence: the burden is placed on the prosecution to prove every element of crime beyond a reasonable doubt. 
· Defense: establish a case-in-chief defense to create a reasonable doubt about some element of the crime. 

· Curley v. US:

· D charged with mail fraud and conspiracy to commit mail fraud; he was the CEO.
· Issue: was there sufficient evidence from which a rational jury could conclude that D was guilty beyond a reasonable doubt? 

· Yes, there is evidence so it should be left to the jury to decide. 
· Jury Nullification: Jury’s decision to return a not guilty verdict, despite its belief that the D is technically guilty of the crime (sufficient evidence of guilty beyond a reasonable doubt), because it believes it would be morally wrong to punish the D. 
· People v. Williams: 
· D charged with statutory rape, a juror refused to follow judge’s instructions regarding the charges, judge removed the juror based on “good cause”. 
· Ruled against jury nullification; CA law permits dismissal of juror who does not perform duty. 
ROLE OF COURTS: LEGALITY, LENITY, AND DUE PROCESS
· Principle of Legality: 
· Punishment must be authorized by law that is enacted by a state or federal legislature. 
· (5th Amendment) Due Process: mandates fair notice; prohibits retroactive application of law. 
· Can’t be deprived of life, liberty, and property. 
· Commonwealth v. Mochan: 
· D called P, intending to harass, prosecution charged D with criminal offense on the ground that there was an injury to the commonwealth. However, the law did not notify him that this was a crime. 

· Court uses common law to create a new law 
· Dissent: it is for the legislature to determine laws. 
· (Dissent wins argument long-term: power is with the legislature to determine the law and not the court.)
· Papchristou v. City of Jacksonville: 

· Vagrancy and loitering laws criminalizing classes of people. None of the D’s actually committed a crime. 

· Void for vagueness undermines basic principles of punishment because fair notice is not provided. Statutes that are vague and standardless are in violation of the due process clause and are too discretional. 
· City of Chicago v. Morales: 

· Does a statute criminalizing loitering violate the due process clause? 

· Yes, it is unconstitutionally vague/standardless, leads to absurd results.  
· Statutory Interpretation: if faced with an ambiguous statute, courts will ask…
· Plain Language: 
· Respect the plain language of statutory text (consider all parts of the statute when construing any one part)
· Common sense meanings. 
· McBoyle v. United States: 
· D stole plane he knew was stolen, charged under National Motor Vehicle Theft Act, which was ambiguous about the meaning of a “motor vehicle” 
· Court finds statute cannot be extended to mean plane.
· Canons of Construction: (discerning and putting into practice the intent of the legislature)
· Legislative intent

· Lists and associated terms

· Statutory structure

· Amendments

· Avoiding absurdity

· Constitutional avoidance 
· Rule of Lenity: if the court can't resolve based on plain language and the canons of construction, it resolves ambiguities based on due process and presumption of innocence in defendant’s favor. 
· A judge may apply the rule of lenity only if a statute is ambiguous and there are two plausible readings after application of the cannons of statutory construction.

· Dauray: Child pornography, ambiguity- “other matter”

· Rule of lenity applied. 
· Keeler v. Superior Ct. 

· Murder for viable fetus as ‘human being’ would be ex post facto and does not provide fair warning. 
CRIMINAL LIABILITY EQUATION
Actus Reas + Mens Rea + Attendant Circumstances + Causation 

– Defenses 

CRIMINAL LIABILITY 

· Voluntary act: Actus Reus
· Individuals cannot be punished for “mere thoughts” 
· Because: privacy, liberty, proof problems, false positives, people might not act. 
· Human agency/choice required
· Willed bodily movement
· Must be conscious and desired. 
· Strict Liability does NOT dispense of voluntary act requirement (an involuntary movement can be grounds for a valid case-in-chief) 
· MPC: Affirmative act definition (§ 2.01) 
· A person is not guilty of an offense unless his liability is based on conduct which includes 
· a voluntary act 
· or the omission to perform an act of which he is physically capable
· Involuntary movements under the MPC: 

· Reflex/convulsion 

· Bodily movement during unconsciousness or sleep 

· Conduct during hypnosis

· HABITS ARE VOLUNTARY 

· Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

· (a) the omission is expressly made sufficient by the law defining the offense; or

· (b) a duty to perform the omitted act is otherwise imposed by law.
· Possession is an act. 
· Common Law: 
· physical action must be taken toward the commission of a crime 
· the action must be voluntary (volitional act is a movement of the body willed by the actor) 
· treat habitual movements as voluntary 
· Cases: 
· Martin v. State: (not extended timeline)
· D was physically taken into public place by police while drunk and was convicted of public drunkenness. 
· Issue: was there voluntary conduct? 
· No, D was voluntarily drunk, but involuntarily placed in public. 
· State v. Decina: (extended timeline)
· D suffered epilepsy and was unconscious and killed several people while driving. 
· Issue: Did D engage in voluntary action, despite her unconsciousness, because she knew she was susceptible to injuries? 
· The court extends the timeline and says yes. D knew of seizures and engaged in a voluntary action when she sat in the car with the knowledge of her condition. 
· Omissions: 
· Common Law: 
· The voluntary act requirement is satisfied when D engaged in… “an omission where she had the legal duty to act that caused social harm” 
· In order for criminal liability to attach, there must be some sort of legal duty to act, including: 
· A duty listed in the statute itself (ex: failure to pay taxes)
· Special relationship (husband/wife, parent/child, employer/employee) 
· Contractual relationship to provide care
· If the contract did not impose a duty to aid, no duty to act. 
· Example: no duty to aid a gardener you have a contract with. 
· Statutory duty (both criminal and civil) 
· Creation of risk 
· Voluntary assumption of care 
· D must know of harm and be physically able to act. 
· Duty analysis: 
· Did the D act? 
· If not, was the D under a duty to act? 
· What is the basis for the duty? (common-law categories?) 
· What is the content of the duty?
· Did the D discharge that duty? (did D act as required?)
· If no, was the D’s failure to discharge the duty (failure to act) a but-for and a proximate cause of the harm (assuming the crime is a result crime) 
· If yes, did the D have the required mental states regarding: 
· The facts that the duty is based (Knowledge or awareness)
· The existence and content of the duty (strict liability) 
· The required mental states regarding the result and attendant circumstance elements of the crime charged (as stated in the definition of the crime) 
· Cases: 
· People v. Beardsley: Special relationship?
· D convicted of manslaughter for not rendering aid for the girl he hooked up with. 
· Court ruled that he did not have a duty to act, because there was no special relationship (special relationship is marriage). 
· People v. Pestinakas: Contractual duty to provide care? 
· Failure to perform contract makes someone liable for murder. (oral contract) 
· Also could have applied the voluntary assumption of care and creation of risk. (they told the lady’s family that they would take care of her) 
· Conduct v. Status: 
· Generally, the criminal law addresses conduct or a volitional act. 
· The 8th amendment prohibits the criminalization of a person’s status. 
· Cases:
· Robinson v. California
· D is convicted for misdemeanor of being a drug addict (he did not commit an affirmative act) 
· It is cruel and unusual punishment to punish someone for something that is involuntary/beyond their control 
· Drug addiction: involuntary 
· Powell v. Texas
· D violates statute criminalizing being drunk in public. 
· Is it permissible to punish alcoholic who gets drunk and appears in public? 
· Differentiate from Robinson, because here, there is an affirmative act (being drunk and in public). 
· Court holds that a person may be punished from behaviors related to status. 
· Mens Rea: “guilty mind”
· Generally, each material element of a crime must have a mental element. 
· Mens rea: “refers to the kind of awareness or intention that must accompany the prohibited act, under the terms of the statute defining the offense. 
· Two conceptions of Mens Rea: Broad vs. Narrow 

· Broad: "moral fault" (no specification) 

· Narrow: mental state described in statute, attached to material elements. 

· Regina v. Cunningham: court rejected broad notion of culpability and instead states that the state must prove D was culpable of a specific crime
· Requires foresight of consequence, awareness of risk of harm, disregard of that risk. (beyond a reasonable doubt) 

· Regina v. Faulkner rejects broad notion of culpability. A narrowly defined state of mind that corresponds with the voluntary act must be required.
· Common Law: 
	Intentional

	Conduct/result: conscious objective to engage in conduct or cause particular harm (MPC purpose)
Fact: Awareness that harm is likely to result from action, although harm is not the primary purpose of acting. (MPC Knowledge) (Specific Intent)


	Malicious 

	No fixed meaning: 
Intentional (i.e. homicide) (Specific intent)
Reckless (General Intent) 
willful/intentional/knowing (General Intent)


	Willful

	Intentional/purposeful/Knowing 


	Reckless 

	Consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. 

D is aware of risk but proceeds anyways 
Subjective 

The disregard of the risk involves a gross deviation from the standard of conduct that a law-abiding person would have observed in the actor’s situation 

(General intent) 

	Negligent 

	A person should be aware of a substantial or unjustifiable risk that the material element will result from his conduct, but they fail to appreciate that they are taking that risk. 
Objective 

(General intent) 




· MPC: 
	
	Fact/attendant circumstance:

	Result: 


	Purpose 

	a person acts purposely with respect to a material element of an offense when, if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes they exist. 

	a person acts purposely with respect to a material element of an offense when, if the element involves a result of his conduct, it is his conscious object to cause such result. 


	Knowledge

	A person acts knowingly with respect to a material element of an offense when, if the element involves the attendant circumstances, he is aware that such circumstances exist.
Deliberate/willful ignorance:

Awareness of a high probability of the existence of the fact in question; conscious/deliberate avoidance of confirming the existence of a fact. If the only reason D didn’t know the material element is because D made a conscious effort to avoid learning the truth, then the mental state is satisfied. 
(United States v. Jewell)

Elements: 

Subjectively believed the high probability that fact exists.

+

Took deliberate actions to avoid learning that fact. 

Willful ignorance and acting knowingly = equally culpable. 

Positive knowledge is not required. 


	A person acts knowingly with respect to a material element of an offense when, if the element involves a result of his conduct, he is aware that it is practically certain that his conduct will cause such a result. 


	Reckless 

	A person acts recklessly with respect to a material element of an offense when he is aware of and consciously disregards a substantial and unjustifiable risk that the material element will result from his conduct. 

(D must be aware of the risk; Subjective)

	The risk must be of such a nature and degree, considering the nature and purpose of the actor’s conduct and the circumstances known to him, that its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation. 
(Objective)


	Negligent 

	A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element will result from his conduct. 
(Objective)

	The risk must be of such a nature and degree that the actor’s failure to perceive it, considering the nature and the purpose of the actor’s conduct and the circumstances known to him, involves a gross deviation from the standard of conduct that a reasonable person would observe in the actor’s situation. 

(Objective)



· Special Problems with Mens Rea: 

· Proving Intent

· State v. Fugate: 

· "Natural and Probable Consequence" Doctrine: permissible inference on intention based on circumstantial evidence and conduct.
· Deadly weapon rule: assume one has the intent to kill/SBH if using a deadly weapon aimed at a vital organ 
· Motive v. Intent 
· Intent refers to the D’s awareness or desire in acting 
· Motive is “why” D’s is acting
· Motive is irrelevant to intent, although may be evidence of purposefulness
· Specific v. General Intent (Common law) 
· Eliminated by the MPC 
· Specific intent: “When the definition refers to D’s intent to do some further act or achieve some additional consequence, the crime is deemed to be one of specific intent”
· Intent to commit some future act OR 
· X with intent to commit Y
· Special motive or purpose OR 
· Awareness of an attendant circumstance
· Required intent on the face of the statute
· Examples of crimes that are specific intent: larceny, burglary, murder
· General intent: “A crime is characterized as a general intent crime when the required mental state entails only the intent to do the act that causes the social harm”
· awareness of engaging in conduct (reckless/negligence)

· examples: arson, battery, assault, robbery
· Voluntary Intoxication and Specific Intent: 
· “evidence of voluntary intoxication is admissible only on the issue of whether or not the D actually formed a required “Specific intent” or when charged with murder, whether the D premediated, deliberated, or express malice aforethought.”
· People v. Atkins: D charged with Arson (mental state in statute = intentionally) 

· Arson is a general intent crime and voluntary intoxication CANNOT be used as a defense. 

· Specific intent crime: CAN use voluntary intoxication as a defense. 

· Strict Liability: 
· Does not contain a mental element for one of more elements of crime (the act, attendant circumstance) 
· Although strict liability crimes do not require a culpable mens rea, it still requires a voluntary actus reus. 

· Enables the imposition of criminal liability based on social harm, not moral fault. 
· Courts impose a strong presumption against strict liability, the legislature intent to dispense with common law requirement must be clearly stated. 
· Morrissette v. United States 

· D entered bombing range and stole bomb casings that belonged to the government and charged with violation of federal law. 
· Could D be charged without having criminal intent to commit the crime? 
· SCOTUS disagreed and found that he is not guilty because he did not have criminal intent.
· Common Law: will view a statute as general intent or impute a minimum negligence standard. If an ambiguous statute is at contest, court must look at statutory intent, canons of construction, and Morrissette Factors. 

· Factors for the Application of Strict Liability: (Morrissette Factors) 
· No mens rea specific in the statute

· Regulates health, safety, or welfare

· Omissions (duty to act) 
· D is in a position to prevent harm and it is reasonable to expect D to act

· Light penalties

· Little stigma

· Crime not rooted in common law (newly created) 

· Legislative policy undermined by mens rea. 

· MPC abolished strict liability, requiring at least mens rea of recklessness UNLESS otherwise provided by legislature.
· Allows SL for violations, not crimes

· Negligence: not a state of mind

· Elonis v. United States: to punish someone of a crime, the person should be criminally culpable. 

· Negligence: D is acting with no culpability. 

· If a crime does not contain a mental state, the minimum required must be recklessness. 

· Defenses: 
· Case-in-chief defenses: the prosecution did not prove 1 or more elements of the crime beyond a reasonable doubt. 
· Mistake of Fact 

· When a person makes a mistake and causes harm, it is difficult to say that they made a choice to violate social norms and are blameworthy. A mistake may negate the technical mental element required for imposition of criminal liability. 
· Specific and General Intent (Common Law): 
· Identify the material elements of the statute 
· Determine the requisite mens rea and the elements to which the mens rea applies
· Determine if the statute is specific intent or general intent. 
· If specific intent: the mistake must be honest (Subjective)
· If general intent: the mistake must be honest AND reasonable (Subjective + Objective) 
· Does the moral/legal wrong doctrine apply?
· If yes, MoF is not permissible 
· Is it strict liability?
· If yes, MoF is not permissible. 
· People v. Navarro: 
· D charged with larceny, but he thought the property was abandoned and did not have the intent to steal. 
· For Larceny, need to have the intent to steal (acting with a further purpose), so it is a specific intent crime. D must have a good faith mistake about his belief that the property was abandoned to be entitled to acquittal. 
· Elemental (MPC + some common law jurisdictions)
· Ignorance or mistake as to a matter of fact or law is a defense if 
· The ignorance or mistake negates the purpose, knowledge, belief, recklessness, or negligence required to establish a material element of the offense. (negates the mens rea required in the statute) 
· The law provides that the state of mind established by such ignorance or mistake constitutes a defense 
· Does the mistake negate the mental state required by the statute? 
· Honest? (purpose, knowledge, recklessness) 
· Honest and reasonable? (negligence)
· If no, is it strict liability?
· Is the statute a mere violation? 
· No: read in minimum mental state of recklessness
· Yes: MoF not permissible 
· Legal Wrong Doctrine: 
· MoF is not available if the D would have been guilty of another offense had the situation been as he supposed 
· In such a case, the ignorance/mistake of the D shall reduce the grade and degree of the offense of which he may be convicted to those he would have been convicted of if the situation was as he believed. 
· Limit on Mistake of Fact
· The state may constitutionally prohibit MoF defenses with regard to a specific element of a crime. 
· Not every MoF absolves an individual of criminal liability, even if relevant to a mental element 
· Moral/Legal Wrong Doctrine: 

· Bell v. State:
· Bell’s defense was MoF because he was running a prostitution ring and did not know the age of the girls. 
· D nevertheless held culpable because he still engaged in a crime, the court invoked the legal wrong doctrine. 
· Moral/legal wrong: even if D charged with a general intent crime was honestly and reasonably mistaken about a fact that negates the mens rea required, the D can still be held liable for the offense if D’s conduct was immoral/he would have been guilty of some other crime. 
· Mistake of Law 
· Ignorance of the law is not a defense, unless awareness of the illegality of the behavior is required by the statute or an affirmative defense applies (i.e., reasonable reliance or no fair notice). It does not matter whether the statute is or is not strict liability, or whether it includes any particular mens rea element. 

· Common Law: (BROAD) 
· Typically, mistake or ignorance of the law is NOT a defense. 

· But, the common law allows for mistake of law defense in narrow circumstances: 

· Reliance on Official Interpretation 
· Reasonable reliance on an official interpretation of the law that is later found to be erroneous from: face of statute itself, obtained from a person/public body responsible for the interpretation, administration, or enforcement of the law defining the offense.
· D need not rely on a person with “actual authority”, apparent authority is enough, and interpretation need not be correct at time given. 
· May NOT be based on own’s interpretation. 
· US v. Clegg: More flexible reliance on official interpretation, when the reliance is from the authorization of high-ranking US officials, such as US marshals in a foreign country. 
· State v. Fridley: attempting MoL with reliance on DMV official, but it is a SL offense, and MoL is not applicable because proof of culpability is not required. 
· Negation of the Mens Rea

· In most cases, mistake of law will NOT be admissible to negate the mens rea. 
· However, there are cases where knowledge that the conduct/omission constitutes a crim is an element of an offense. 
· If one is charged with an offense and knowledge that the prohibited conduct is unlawful is an element of that offense, then one’s lack of knowledge as to the unlawfulness of the conduct negates an essential element of the crime. 
· Cheek v. US: “Knowingly” required mental state requires an awareness, if no awareness, should be exonerated.
· Only requires an honest mistake. 

· To prevail on mistake or ignorance of the law claim to negate mens rea of a knowing omission as provided by statute:

· Law must impose a duty, 

· D must NOT know of the duty, and 

· D must involuntarily and unintentionally violate the duty. 

· Violation of Due Process

· Lambert v. US: 
· Due process requires notice to what conduct is prohibited. Criminalizing passive conduct does not provide notice. 

· Legal duty needs awareness of duty to register and need proof of probability of knowledge 
· State v. Bryant:
· Sex offender registration strict liability statute, Lambert standard is not applied because it is a public safety measure and there was notice.
· MPC: 
· A belief that conduct does not legally constitute an offense is a defense for that offense based upon such conduct when: 
· He acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, (NARROW)
· Contained in a statute, judicial decision, opinion/judgement, administrative order, OR

· An official interpretation of the public officer/body charged by law with responsibility for that interpretation, administration or enforcement of the law. 

· People v. Marrero: ambiguity in definition of “peace officer” in a statute. Can D’s misreading of statute in good faith constitute MoL? No. (NARROW)
· Under MPC, probably does not get off because mistake is in his own mind
· Official must have actual authority and interpretation must be correct at the time given to D, later determined to be erroneous. 
· The ignorance or mistake negates the purpose, knowledge, belief, recklessness, or negligence required to establish a material element of the offense. (negates the mens rea required in the statute) 
· The law provides that the state of mind established by such ignorance or mistake constitutes a defense 
· Affirmative Defenses 
· D concedes that the elements of the crime are satisfied but argues their conduct should be excused or that it was justified. 
· Justification: Focuses on whether D’s actions were socially desirable to make them justified
· Self Defense
· Pure Self Defense: 
· Killing another human being is justified if: 
· D was threatened with an imminent threat
· State v. Stewart: 
· D shot abusive husband after years of abuse while he was sleeping after finding a loaded gun in the house. 
· Court held that D shooting her sleeping husband was not reactive to an imminent threat. (based on her subjective fear) 
· Battered women’s syndrome is evidence of reasonableness, but not a separate defense in itself. 
· D used force necessary to repel threat
· D’s use of force was proportional to threat 
· Deadly force may be used to repel a deadly threat
· D had a reasonable belief that all 3 factors exist
· Reasonableness standard may still take into account certain physical attributes, knowledge, or prior experiences.  

· D can be mistaken, as long as it is reasonable and honest. 
· People v. Goetz: 
· D convicted of attempted murder for shooting 4 kids in a subway because he thought they were going to rob him. 
· Issue: Subjective or objective standard of reasonableness? 
· Court states that the standard is objective because they don’t want to expand the scope of self-defense.
· Imperfect Self Defense:
· When an individual has an honest but unreasonable belief in the need for deadly force: 
· In most common law jurisdictions, D would not have a defense. 
· In some common law jurisdictions, D’s culpability would be reduced to voluntary manslaughter. (partial defense) 
· Initial Aggressor Rule: 
· To utilize self-defense, D must not have been the “initial aggressor” 
· If the D was the initial aggressor, they must cease the confrontation in good faith and express the cessation of hostilities to their opponent. 
· In many states, if D initiated non-deadly force and his opponent escalates the confrontation by using deadly force, D may respond proportionally. 
· Duty to Retreat:

· If a person can safely retreat from a threat without resorting to deadly force, it cannot be said that the use of such force is imminent or necessary. 

· In most states, there is no duty to retreat when faced with an imminent threat (MAJORITY) 
· Stand your ground laws.: no duty to retreat in any place in which one is lawfully present. 

· Self Defense Standard for Police 

· Graham v. Connor: 
· Officer must reasonably believe force is necessary

· To protect the officer or the public 

· Must be evaluated based on objective reasonableness standard, without regard to officer’s subjective intent or motivations (deference to the officer) 

· Tennessee v. Garner: 
· An officer may not use deadly force to apprehend a fleeing suspect unless: 

· The officer reasonably believes that the suspect poses a danger to the officer or to the public

· Defense of Habitation/Property
· Should the law permit the occupant of a dwelling to use deadly force against an intruder? 

· Focus of the doctrine is on the protection of the property while also recognizing the sanctity of human life.

· If deadly force is used, D must prove that they reasonably feared death/SBI. 

· The Castle Doctrine: 
· Typically, deadly force is not permitted in order to protect property. 
· Common law: When defending one’s own home, deadly force may be used to prevent what the actor reasonably believes is an imminent unlawful entry and that the intruder intend to commit a violent felony or kill/cause SBI 

· CA/some jurisdictions create presumption that belief that need to use deadly force is reasonable when the D unlawfully entered D’s home. 
· CA “Home Protection Bill of Rights” 

· Unlawful and forcible entry into a residence

· Entry must be by someone who is not a member of the family/household

· Residential occupant must have knowledge of unlawful and forcible entry 

· Court uses “reasonable expectation of security test” to determine whether something is a residence.

· Porch is not. 

· People v. Brown: 
· Whether unenclosed porch would be sufficient for unlawful entry? 
· No, there is no reasonable expectation of privacy and the homeowner hasn’t established a barrier. 
· People v. Ceballos: 
· Court denies the right to use a mechanical trap gun when D was not present to deter people from burglarizing his garage. 
· Danger of trap guns: imperils lives of children, firemen, policemen, etc, and the mechanical device had no discretion to decide whether deadly force was necessary. 
· Necessity: 

· An affirmative defense in situations in which, from an objective perspective, the harm caused by breaking the law is less than the harm avoided by the action.

· Elements: 

· D faces two harms/evils 

· Not by an individual human actor, but it may be a circumstance/institution created by human 

· D chooses the lesser of the two harms 

· Harm caused by violating the law is less than the harm avoided 

· Objective standard 

· Harm avoided is clear and imminent 

· Causal connection between D’s conduct and avoidance of harm 

· No reasonable/effective legal alternative 

· D is not at fault 

· Legislature has not spoken 

· Most jurisdictions do not allow necessity as a defense to an intentional homicide 
· Regina v. Dudley 

· D committed murder while cast away at sea to save themselves from starvation. 

· Issue: Whether killing is justified as a necessity? 

· Holding: No

· Necessity is only justification for murder if murder was self-defense. Cannot save your own life by killing another. 
· Generally a question of fact for the jury, although the judge plays a gatekeeper role. 

· Necessity is not a defense for economic necessity.

· United States v. Schoon: 
· D’s protesting US foreign policy and were arrested and tried to use necessity defense. 

· Court found that they did not have sufficient evidence for necessity. 

· Balance of harms: D’s engaged in the only evil(in the court’s eyes), foreign policy was not an evil because it was voted in by Congress and was not unconstitutional. 

· Causal relationship: D’s were engaged in an indirect protest, meaning that their protest was symbolic and the conduct itself was not designed to directly change the policy. 

· Legal alternatives: court wanted D’s to petition Congress, because courts usually defer to the legislature, especially about issues such as this. The cout also didn’t want to create a harmful precedent. 

· Commonwealth v. Hutchins: 
· D tried to use necessity as a defense to a conviction for possession of marijuana. 

· The court denies his defense.

· Balance of harm: individual’s use of marijuana <  harm to society

· The court devalues the individual’s interest. 

· Legislature had already put drug laws in effect. 

· In Re Eichorn: 
· D tried to use necessity as a defense to his misdemeanor violation of an ordinance banning sleeping in public areas. 

· Court found that D had sufficient evidence for necessity defense. 

· Prevent significant evil: lack of sleep

· No adequate alternative

· Court is sensitive to the broader structural problem of homelessness and that it wasn’t the D’s fault. 
· Excuse: Even though the D broke the law and was not morally justified in doing so, the D should not be punished because she lacks the moral responsibility for her actions. 
· Duress: D claims she was threatened by another person with physical force unless she committed a specific crime. (preponderance or clear and convincing evidence)
· The D acted in response to an imminent threat of death or SBI
· From a human being (distinguished from necessity)
· The threat must be present, imminent, and impending
· The D must have a reasonable belief that the threat was real
· The D must not have a reasonable escape from threat except through compliance 
· D must not be at fault for exposure to threat. 
· Most courts hold that duress is not a defense to murder.
· Can be used to contest predicate felony for FMR   
· United States v. Contento-Pachon: 
· D asserts duress as an affirmative defense when he was forced to swallow cocaine filled balloons to transport to USA
· Imminence: Satisfied, because the drug lord was able to carry-out the threats (they were not for the future) and D was being watched by an accomplice at all times.
· Escapability: Satisfied because D could not go to the police as they were corrupt, and it was not reasonable to expect him to escape.
· Surrender to authorities: satisfied, because he cooperated and consented to x-rays. 
· D is entitled to a jury instruction on duress 
· Jurisdictions are split regarding the use of duress for felony murder; some hold that it may be used as a mitigating factor in sentencing. 
· State v. Hunter: 
· Can duress be used in a felony murder case? (aggravated kidnapping)
· Yes, D can use Duress for implied malice to address duress endured for underlying felony. (felony murder) 
· Any limitation on duress can be confined to intentional killings and not to killings done by another during a felony. 
· Insanity 

· Generally, there is a presumption of sanity in each criminal case. D’s may raise the insanity defense to challenge this presumption (D was insane at time of crime) 
· Mental illness is not the same as insanity. 
· ~12 states require prosecution to prove sanity beyond a reasonable doubt and 2/3 of states place the burden of proving insanity on the defense. 
· In most jurisdictions, the burden of proof is a preponderance of evidence. In federal court, the D must prove insanity by clear and convincing evidence. 
· Where does D’s insanity come into play? 
· Unfit to stand trial: trial waits until D is fit/competent

· Not guilty by reason of insanity: usually results in civil commitment (alternative is guilty, but not mentally ill) 
· Unconstitutional to execute

· Mental Disease or Defect: any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavioral controls 

· Mere stupidity, obtuseness, lack of self-control, impulsiveness, etc. are insufficient to meet the insanity standard. 
· Approaches to Legal Insanity: 
· M’Naughten Test (Common Law): 

· A person is insane if: 

· At the time of the act, 

· Because of a mental disease or defect, 

· She did not know the nature and quality of the act, or

· She did not know what she was doing was wrong
· Focuses on cognition only. (Narrow) 

· Act product of an irresistible impulse
· MPC: 

· A person is insane if:

· At the time of the act 

· Because of a mental disease or defect,

· She lacked the substantial capacity to appreciate the criminality or wrongfulness of the conduct or

· Could not conform her conduct to the law. 

· Focuses on both cognition and behavior. (broad spectrum) 

· Limitations: 

· Recidivism/narcotics addiction does not justify acquittal

· A condition that is abnormally manifested only by anti-social conduct is not permissible (example: pedophilia) 

· United States v. Freeman: 
· D asserts insanity defense

· Court critiques M’Naughten Test: 

· Too narrow, outdated, no degrees of incapacity, tight shackles on expert testimony.

· Court adopts MPC Test: 

· Spectrum, more appropriate role for expert testimony, etc. 
· Causation 

· To determine if causation is required: 
· Conduct Crime: 
· Prohibited conduct
· No result required= No causation required 
· Result Crime: 
· Prohibited result (murder)
· Result required= causation required
· Proof of causation is required for all homicide offenses. The prosecution must prove two things: actual causation and legal/proximate causation. 

· Proving Causation:

· #1: Factual or actual cause 
· “But for the D’s actions, would the result have occurred when it occurred” 
· Must be an “operative link in a chain of events” which led to the result 
· Need not be the only cause of the result (but must be a substantial factor) 
· Multiple actors: 
· Accelerating a result: can consider both actual cause
· Concurrent sufficient causes: both can be considered actual cause because they were both enough to cause result

· More than one person can be the actual (“but for”) cause of the same criminal result, even when acting independently. 

· #2: Proximate Cause 

· “Is D’s conduct a direct and substantial cause” 
· Is the harm foreseeable (objectively) OR is it too “attenuated and remote” to fairly hold D liable? 
· Result must be a foreseeable consequence of D’s actions. Proximate cause may not be found when conduct’s relationship to harm is “so extraordinarily remote or attenuated” that it would be unfair to hold D criminally responsible
· Some courts focus on the foreseeability of the ultimate harm v. manner of harm in the case of intervening actors: 
· Dependent/responsive: typically viewed as foreseeable
· Negligent/reckless first responders are foreseeable. 
· Victim harming themselves, if responsive, is foreseeable. 

· Eggshell plaintiff (Jehovah’s witness) ----foreseeable
· Independent/coincidental causes: typically viewed as unforeseeable (but not always)
· Intentional harm by anyone is NOT foreseeable (no proximate cause) 

· If harm by D is small/coincidence, not foreseeable (D throwing a baseball at a window and woman having a heart attack) 

· Courts don’t require that the manner of harm be foreseeable, but the ultimate harm to be foreseeable

· Omission of other to aid is not a superseding cause that breaks the causal chain. (no legal duty to aid) 

· Possible defense: P reached a place of safety 
· Cases: 
· Commonwealth v. Rementer: D's actions of assault had foreseeable harm, causal chain not broken, thus proximate cause. 

· State v. Govan: D shot V, making V quadriplegic. 5 years later, V dies of Pneumonia. Proximate cause? YES. Intervening actions/injuries responsive to D's conduct and foreseeable. 

· Henderson v. Kibbe: D argues that the failure to instruct jury about causation was unconstitutional. However, causation is an element of recklessness, and because the jury found that the death was foreseeable, it also found that D's conduct was the proximate cause of the death. 
HOMICIDE
· Homicide: the unlawful killing of a human being by another human being 
· Homicide is defined in as the unjustified killing of one human being by another. 

· The question here is which category of homicide, if any, can the state establish beyond a reasonable doubt. 

· The common law divides homicide offenses in a variety of ways based on the level of culpability society has assigned to the defendant’s conduct. The level of culpability a defendant may be liable for in the context of homicide largely turns on the mental state the actor possessed at the time of the killing. 
· Common Law Categories: 
· Intentional 

· Murder: 
· 1st Degree
· 2nd Degree 

· Voluntary Manslaughter
· Unintentional
· 2nd Degree Depraved Heart Murder

· Felony Murder 

· Involuntary Manslaughter 
· Murder: the unlawful killing of a human being by another human being with malice aforethought. 
· 1st Degree Murder: most culpable 

· Premeditation: 
· killer must have reflected upon and thought about the killing in advance. No particular amount of time is required (can be an instant or during the act). 
· The formation of the conscious desire to kill (i.e., intent to kill). Such an intent to kill can be formed in an instant. 

· Deliberation: 
· requires weighing of a decision to kill, time alone is not enough and must usually be done with a “cool mind”. 
· The prosecution must prove that the defendant not only had time to deliberate but did in fact deliberate. 
· Use circumstantial evidence (motive, activities, before/after killing, manner of killing) 
· OR murder occurred during the commission or attempt of a commission of an enumerated felony. (Felony Murder)
· Necessity/duress NOT AVAILABLE as defenses. 
· Cases: 
· State v. Brown: D did not deliberate because his repeated blows were evidence that it was a heat of passion crime, which means D did not reflect about killing with a cool head. Charged with 2nd degree. Premeditation may be formed in an instant 
· Gilbert v. State: old man kills wife because she is in pain = enough deliberation and premeditation for guilt because motive does not matter.
· State v. Bingham: choking and raping of woman not 1st degree murder because cannot deliberate during sex. Just because D had the time to deliberate is not evidence of deliberation.
· 2nd Degree Murder
· Express Malice: intent to kill 
· Intent to kill has been interpreted to mean that death was the defendant’s conscious object to kill or the defendant was aware that death would result to a practical certainty. 

· May be proved through statement/confession, circumstantial evidence, natural and probable consequences doctrine, deadly weapon rule. 
· Implied Malice 
· Depraved Heart Murder 
· “extremely reckless disregard for the value of human life” (gross recklessness)
· D is treated as if D intended to kill because his conduct was so egregious that he might as well have. 
· Subjective Awareness that act is inherently dangerous to human life (high likelihood of result, gravity of harm) 
· Conscious disregard/indifference to consequences despite awareness of gravity of risk/harm to human life. 
· No good reason for risk taking: unjustifiable to social risk/utility
· People v. Malone: 
· D shot and killed victim while playing Russian roulette (didn't have intent to kill)
· Malice is a depraved and wicked heart that is reckless and disregards the rights of others. 

· Act of gross recklessness for which D must reasonably anticipate that death is likely to result. (Conduct is inherently dangerous to human life and D is aware) 
· People v. Knoller: D's owned 2 vicious dogs that mauled a girl. 

· "An act, the natural consequences of which are dangerous to human life, which act was deliberately performed by a person who knows that his conduct endangers another's life and acts in conscious disregard for life."

· Substantial probability of death occurring, and D was aware. 

· Felony Murder
· Intent to commit a felony during the commission of which death results
· If underlying felony is a specific intent crime, voluntary intoxication can be used as a case-in-chief to negate the mens rea required for the felony, so can’t use it for FMR 
· Accomplices can be subject to FMR-2nd degree murder. 
· Limits on Felony Murder: 
· Must be an Inherently Dangerous Felony: an inherently dangerous felony is an offense that, by its very nature, cannot be committed without "creating a substantial risk that someone will be killed" or a "high probability that death will occur".
· In the abstract: look at the statutory elements of the crime (Narrow scope) 
· People v. James
· Is the making of meth inherently dangerous? 
· The court looks at the elements of the crime, but they can also look at evidence. 
· Making of meth requires use of hazardous materials and can’t be done without creating a substantial risk that someone will die. 
· Cocaine/pcp: courts are mixed 
· As Applied: looking to how the person committed the crime (Broad Scope)
· Hines v. State
· Felon engaged in turkey hunting killed someone. A convicted felon's possession of a firearm is an inherently dangerous felony because it creates a foreseeable risk of death.

· Res Gestae Requirement 
· The felony and the homicide must be close in time and distance 
· The killing must be in the course of or in furtherance of a felony. 
· People v. Bodely: 
· Apparent Safety Rule 

· A felony and the perpetration of the felony until the burglar reaches a place of temporary safety is one continuous transaction. D’s liability does not end when D is trying to escape. 

· A causal connection between the felony and the homicide is required. 
· Broad: “but for” cause of death
· People v. Stamp: Can FMR be applied when the victim's death was unforeseeable? 

· Doctrine is not limited to foreseeable deaths, but rather the felon is held strictly liable for all killing committed in course of felony.

· Only requires “but for” causation. 

· As long as the victim's condition is not the only substantial factor of death, D is held liable. 
· Narrow: death must be a consequence of felony, not just coincidence. “Nexus Test” 
· King v. Commonwealth: airplane crash, killing his copilot, while D was transporting illegal drugs. 
· Court says that causation requires more, a stronger causal relationship. There is no causal connection between the felony of drug distribution and the killing by the plane crash. 
· There must be a nexus between the felony, conduct in furtherance of felony, and death. The act causing the death must have been directly calculated to further the felony. 
· Narrows the scope of FMR. 

· Felony must not “Merge” with the killing
· FMR is not applicable when the underlying felony was an integral part of the killing. Felonies that are assaultive in nature merge with the homicide and can’t be a basis for a felony murder conviction. 
· Assault is an unlawful attempt to commit a violent injury on the person of another. 
· Rose v. State: 
· the court is concerned about due process, because the failure to limit the scope of FMR to non-assaultive felonies would alleviate the prosecution's burden to prove culpability. Virtually every homicide would be murder.

· How do we know if a felony is assaultive in nature?

· How D committed the crime (question for jury)

· Statutory language (question for judge) 
· Two ways to get around Merger rule: 

· If the felony is enumerated in a statute to be applied as FMR 

· Independent purpose test: the felony must have a purpose other than SBI/death. 
· If D had a purpose other than assaulting the victim, the felony will not merge with the homicide. 
· The Agency Rule 

· Only deaths caused by the defendant or co-felon qualify for felony murder rule. If a third party is responsible for the killing, FMR does not apply and the prosecution must prove malice aforethought using another theory. 
· Minority: if underlying felony is proximate cause, FMR applies. (D generally not responsible for death of co-felon)
· In some jurisdictions, a D may be guilty of murder for death caused by third party, such as victim or police, if D engaged in a “provocative act” that triggered death. 
· State v. Canola: appeal for death of co-felon caused by third party: can D be held liable?

· Court limits and doesn't allow liability for co-felon's death because the felons were not in concert with the third party in furtherance of the felony. 

· Manslaughter: Manslaughter is the unlawful killing of a human being by another human being without malice aforethought. 
· Voluntary Manslaughter: intentional killing that would normally qualify as a 2nd degree murder but is reduced to the lesser crime through the application of the doctrine of provocation. (partial defense—mitigation) 
· Under the common law, voluntary manslaughter mitigates an intentional killing because of some form of a legally adequate provocation. Such mitigation is provided because of the belief that the defendant was partially justified in his conduct or partially excused for succumbing to the overwhelming emotions of anger or rage. Consequently, she or he is viewed as less culpable than someone who intentionally kills in the absence of provocation. 

· Doctrine of Provocation: one who kills in response to legally adequate provocation is treated as having acted without malice aforethought. 
· What is “Legally Adequate Provocation”? (always discuss both tests!!!) 
· Categorical Approach (Old common law)
· Adequate: Aggravated assault/battery, mutual combat, witnessing commission of a serious crime to a family member, illegal arrest, caught spouse in act of adultery.
· Inadequate: learning of adultery, observing cheating by non-spouse, trivial battery. 
· “Mere words, however aggravated, abusive, indecent, are not sufficient for provocation. 
· Exception: People v. Ambro
· D was entitled to voluntary manslaughter because of his history of marital discord, insulting remarks, and a course of conduct that is equivalent to witnessing adultery. 
· Reasonable Person Approach (Modern Common Law and MAJORITY) 
· D must have been subjectively provoked
· A reasonable person would have been provoked 
· D must not have “cooled off” 
· (acting in a “heat of a passion”---opposite of 1st degree)
· A Reasonable person would not have had time to “cool off” 

· A reasonable person does not include unique characteristics. 
· There must be a causal connection between the provocation, the passion, and the killing. (victim must be provoker) 
· Cases: 
· People v. Berry: Provocation by D's spouse over a long period of time could arouse passion in an ordinary man to support finding that D was in a heat of passion during homicide; passage of time can induce opposite effect of cooling off. 

· Commonwealth v. Carr: disturbed man shoots lesbians. psychosexual history not permitted to the jury since reasonable person test is an objective test. 
· The question of reasonable provocation should be considered by the jury. 

· Involuntary Manslaughter: if D brought the death of another human being through criminal negligence
· Killing with Gross (gross) negligence
· Gross deviation from a standard of care that a reasonable person would exercise. D fails to perceive substantial/unjustifiable risk, but a reasonable person would have. 
· Recklessness 
· D is aware of and consciously disregards substantial and unjustifiable risk of harm. 

· Commonwealth v. Welansky: 

· D ran a nightclub that caught on fire. D’s mental state for involuntary manslaughter: 

· Wanton and Reckless: know danger and run the risk rather than alter conduct; OBJECTIVE 

· Adopts recklessness as standard 
· Civil negligence (Minority, only by statute) 

· People v. Williams: 
· D’s weren’t aware of how serious sickness was and didn’t take baby to get care. 
· Court adopted civil negligence standard (lower standard)
THEFT OFFENSES 
· Larceny 
· The taking and carrying away of (Actus reus)
· Taking must be trespassory: the actor must have no right to use the property

· Carrying away: some movement contrary to the possession of the owner, no matter how slight. 
· The personal property of another (attendant circumstances)

· With the intent to permanently deprive the owner of it (Mens rea—specific intent) 

· Honest belief enough for a MoF defense

· Embezzlement
· The intentional conversion of (actus + mens rea)

· Some act that seriously interferes with the owner’s ability to use the property. 
· The property of another (attendant circumstance)

· By someone who is already in lawful possession of it (attendant circumstance) 

· Differentiates from larceny. 
· False Pretenses 
· A false statement of fact (actus reus)

· That causes the victim to (causation)

· Transfer title to the defendant (attendant circumstances) 

· The D must know the statement is false and thereby intend to defraud the victim. (Mens Rea) 
· Specific intent 

· Burglary

· Breaking and entering

· United States v. Eichman
· Issue: whether D’s, who were on top of a building, satisfied “breaking and entering” requirement of burglary?
· Court adopted the rule that there must be a penetration of exterior walls of building, and D’s presence on the roof was not sufficient. 
· A building or dwelling 

· With the purpose of committing a felony therein

· Specific intent 

· Robbery 
· The taking of personal property in the possession of another 

· From his person or immediate presence 

· Miller v. Superior Court:
· D took V’s wallet after V left the bathroom, V later came back and tried to take the wallet back. Immediate presence requirement? 

· The court concludes that when the victim tried to retake the property, and D used force, it was sufficient to constitute the immediate presence/force requirement. 
· And against his will 

· Accomplished by means of force or fear 

· Crocker v. State: 
· Whether D should be charged with robbery without proof of force/fear? (case-in-chief defense) 

· Court says D cannot be found guilty of robbery because he did not use force to take the property (the wallet was on his bed). 
· Court also says that the elements must be in concurrence 

· (General intent)
INCHOATE CRIMES
· “Incomplete crimes” 
· Attempt 
· Attempt occurs when a person, with the intent to commit an offense, performs some act done towards carrying out the intent. 
· MPC: punishment for attempted crime and complete crimes are the same
· CL: punishment is roughly half the complete offense
· Act requirement: 

· Dangerous Proximity Test

· D crosses the line from “mere preparation” when they are in “dangerous proximity” to proscribed conduct/result 
· Focuses on what is left to be done. (Objective) 
· Abandonment defense not available 
· People v. Rizzo: 
· D’s planned to rob a person and drove around looking for him. 
· Whether D’s engaged in enough activity to satisfy actus reus of attempted robbery? 
· Court adopts Dangerous Proximity test: D did not come into dangerous proximity of committing robbery
· Victim was not present 
· Unequivocally Test 

· Conduct must demonstrate that the actor’s intent to commit the crime was unequivocal 
· Focuses on what is left to be done (Objective)
· Abandonment defense not available
· People v. Staples: 
· Court adopted unequivocally test: D’s specific intent and conduct demonstrated unequivocal intent to commit a crime because D was drilling into the floor to rob the bank. 
· MPC Substantial Step Test

· Actor must take a substantial step toward the commission of the crime; it must be strongly corroborative of the actor’s criminal intent (Subjective)
· Focus is on what the actor has already accomplished rather than what is yet to be done. 
· Abandonment/withdrawal available as a defense if D demonstrates a voluntary renunciation.
· Must do so manifesting under circumstances of voluntary and complete withdrawal. D cannot drop attempt because of police, because they postpone it, etc.
· State v. LaTraverse:
· D drove around victim’s street, had tools, and had note saying “its my turn” 
· Court adopted Substantial Step test because D took substantial steps to intimidate the victim. 
· Mens Rea Requirement 

· Requires intent (or purpose) to commit the underlying offense. (Specific Intent, even if crime General intent)
· Even if the target offense does not require an intent to cause the prohibited harm, an attempt to commit that offense does. 
· Even if crime requires a mental state that is less than purpose, attempted crime requires purpose. (Ex: can’t attempt felony murder, or involuntary manslaughter… only available for express malice)  
· D’s actions must be strongly corroborative of D’s purpose (MPC) 
· People v. Harris: 
· D convicted of attempted murder. The jury was instructed that the requisite mens rea was a purpose to kill or cause SBI. 
· Court held that the jury instructions for 2nd degree implied malice was not sufficient for attempted murder, because a higher mental state is required. 
· Defenses: 

· Common Law: 
· Factual Impossibility: (no defense) D is mistake about a fact that makes it impossible to commit the offense. 
· Example: Person places hand in pocket to steal but pocket is empty. 
· Inherent Factual Impossibility: the crime is real, but the means being pursued by D are so inherently unlikely to result in the prohibited outcome that criminal prosecution is a waste. (no defense) 
· Pure Legal Impossibility: when a crime does not exist in a jurisdiction, so it is impossible to commit. (defense) 
· If turning right on a red light is not illegal.
· Hybrid Legal Impossibility: D’s intended act is criminal, but the D is mistaken about the legal status of some factor relevant to the offense in question. (defense) 
· Believing a fridge was stolen when it was not stolen. 
· MPC: 

· Abolishes the impossibility defense (Majority rule) 
· A defendant is guilty of attempt if she purposefully engages in conduct which would constitute the crime if the attendant circumstances were as she believed them to be. 
· However, a person cannot be guilty of attempting to commit a crime that does not exist. (pure legal impossibility). 
· US v. Thomas: 
· D convicted of attempted rape by raping a girl they believed to be alive but was actually dead. 
· Court adopts MPC approach: D would be found guilty if facts were as they believed them to be. The guilty verdict was upheld because D’s believed the victim was alive, and if she were alive, they would have committed a crime. 
· Abandonment as a defense to only MPC substantial step test. 
· D must establish that he voluntarily and completely abandoned his nefarious efforts. 
· Does not apply if: 
· D failed to complete the attempt because of unanticipated difficulties
· D postponed his endeavors 
· Conspiracy 
· Conspiracy exists when two or more people agree to commit the object crime, with proof of an overt act by one or more of the parties to such an agreement in furtherance of the conspiracy. 
· Allows for criminal prosecution at an earlier stage than attempt, including for “mere preparation” 
· Separate substantive offense
· CL: D can be found guilty of both conspiracy and the substantive offense (does not merge) 
· MPC: conspiracy merges with the target crime. 
· Actus Reus: 

· Agreement to participate in the criminal enterprise. Must go beyond mere intention and into agreement. 
· Aid is not required (unlike accomplice liability), just proof of an overt act in furtherance to such an agreement. (by at least one conspirator) 
· Don’t need proof that the D came close to committing the actual crime (contrast with attempt)
· The act of agreement is proven through circumstantial evidence. 
· Bilateral (CL): requires an actual agreement to commit the crime between the D and at least one other. 
· Unilateral (MPC): actual agreement is not required as long as the D believes another is agreeing to commit the criminal act. 
· State v. Pacheco: 
· Does conspiracy require an actual agreement between 2 or more people?
· Here, D was in the midst of a fake agreement with an FBI agent. 
· Court adopts the Common Law Bilateral approach: requires act of agreement between 2 or more people. 
· Vs. the MPC Unilateral Approach: requires agreement with only one conspirator. 
· Mens Rea: (Dual intent) (Specific Intent) 
· Individual must have the purpose to agree 
· Purpose may be inferred from knowledge when the D has a stake in the venture. 
· To make money from the conspiracy. (prostitutes using D’s phone company, but less than 50% of profits, so no purpose)   
· Individual must do so with the purpose of committing the object crime. 
· Beyond mere knowledge 
· May be established even without express communication, tacit is enough. 
· Specific intent crime 
· People v. Swain: 
· D was accused of killing a victim by a drive-by. 
· Whether intent to kill is required for conspiracy to commit murder? (Or can it be implied malice?)
· Yes, conspiracy requires intent to conspire and a further intent to commit the target crime. 
· Conviction of conspiracy to commit murder requires intent to kill and cannot be based on implied malice. 
· Pinkerton rule: D (coconspirator) may be found responsible for crime committed by another member even if the other crime was not part of the original agreement as long as the unintended crime was: (without proving purpose/knowledge)
· within scope of conspiracy 
· done in furtherance of conspiracy 
· a reasonably foreseeable consequence of conspiracy 
· Defense: 

· CL:
· Once conspiracy is formed, there is no complete defense. 
· Abandonment: 
· D must renounce their criminal purpose and communicate their desire to withdraw to coconspirators.
· Stops D’s liability for crimes committed after they withdrew. 
· MPC: abandonment is a complete defense
· Wharton’s Rule: some jurisdictions bar use of conspiracy for crimes that require two or more people by definition (bigomy) 
· Legislative Exemption rule: a person may not be found guilty of conspiracy if such would frustrate legislative attempt,
· Accomplice Liability 
· One who intentionally assists another in the commission of a crime can be convicted of that offense as an accomplice (not a separate crime, just a theory of assigning guilt). 
· No causation required for accomplice; if result crime, the acts of the principal in the first degree must have caused the prohibited result.
· Actus Reus requirement: 
· Engage in an act of encouragement, no matter how trivial. 
· Mere presence is ordinarily insufficient. 
· Pace v. State: 
· Did D assist in the crime of robbery?
· D did not act, he was just present and drove, but did not intervene. 
· The court rules that being merely present is not enough for actus reus of Accomplice Liability, there must be some affirmative conduct, acts or words, from which is reasonable inference can be drawn that D’s purpose was to encourage the commission of the crime. 
· Exception: when a duty is owed.
· Mens Rea Requirement: (Dual Intent) 
· Purposefully encourage the commission of a target crime 
· Have the mental state required by the target crime 
· State v. Foster:
· D charged with negligent homicide based on accomplice liability. 
· Court ruled that D was acting with the requisite culpability (negligence), because he was negligent in giving the principal the knife. D failed to perceive a substantial and unjustifiable risk of substantial harm (death), but he should have been aware.  
· D can be found guilty of unintentional crime. (Felony Murder)
· Natural and Probable Consequences Doctrine. 
· Akin to Strict Liability
· If D intended to aid X but Y happens. D is liable for Y. 
· Liability is extended to reach the actual crime committed, rather than the crime intended, when the criminal harm is naturally, probably, and foreseeably put into motion. 
· “in the ordinary course of things was the natural and probably consequence of the crime, although such consequences were not intended by him” 
· Roy v. United States: 
· Whether the natural and probable consequences doctrine theory should be invoked to sustain D’s conviction of armed robbery without showing that D intended to participate in robbery?
· Yes.

· D was not an accomplice to robbery, because robbery is not a natural and probable and foreseeable consequence of a gun sale. (want to have a sale, not rob) 

· Defenses: 

· Case-in-chief 

· Abandonment: must abandon and render any assistance you gave to the principle 

· Duress 

