Criminal Law- Ocen Outline
I. Theories of Punishment 

a. Retributive: intentional infliction of pain & suffering to punish the wrongdoer. Backward-looking. 

i. Assumptions are proportional punishment, actor capable of making rational choices, human agency. Regina v Dudley and Stephens cannibalism case 

b. Utilitarian- forward looking, punishes the wrongdoer to better society & discourage future bad acts, 

i. Specific (the individual) and general (the society) deterrence 

ii. Critique: Are people really considering the consequences of their actions before they commit a crime? 

iii. People v Suite: first time offender dad w/ unregistered gun in NY 30 days

c. Incapacitation- physical prevent criminals from committing future crimes 

d. Rehabilitation- acquisition of skill or values which convert criminal to law abiding 

Administration of Justice Equation 

Add Elements 
· Voluntary Act (Actus Reus) or Omission when there is duty 

· Physical, conscious, willed physical body movement. Includes habits. 

· Guilty Mind (Mens Rea) – Prohibited mental state 

· Attendant Circumstances—fact that has to be present for the crime 
· P has to prove victim was alive, victim was a human being, if talking about murder for example 
· Causation—links defendant’s crimes with the crime at hand 

Subtract Defenses: 

· Case in Chief (prima facie case) 

· Poking holes at one of the elements

· Affirmative Defense: admitting the crime, but arguing it was justified for other reasons. 
= Criminal Liability 

· Presumption of Innocence: burden on Prosecution to prove every element of crime beyond reasonable doubt (BRD) 
· Not beyond all doubt, but beyond a reasonable doubt. 
· Curley v US: CEO who claims he didn’t know his entire business was built on fraud, after his company is found for mail fraud, moves for directed verdict of acquittal, motion denied, Curley convicted 
· The judge orders a directed verdict of acquittal if there was no evidence where a jury could find the defendant guilty BRD. 
· Jury Nullification can occur where the jury does not convict despite sufficient evidence of guilt beyond a reasonable doubt. 
· Sources include the 6th amendment right to trial by jury, the general nature of the jury’s finding (secretive deliberation) as well as 5th amendment on double jeopardy (if the jury finds a D not guilty, they cannot be charged again) 
· People v Williams: juror dismissed after refusing to follow judge instructions in a case of statutory rape involving a boyfriend and his ex. 
Legality, Lenity, and Due Process Requirements
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· Legality- There must be law before someone is punished. (5th Amendment protections) 

· Due Process (5th and 14th amendments) 

· Fair warning to public as to what constitutes a crime (codified statutes with scope reasonably defined) 

· Limiting police discretion, prosecutorial discretion, courts (giving guidance on enforcement) 

· Retroactivity & Vagueness heavily frowned upon 

· Statutory Construction: Order = Plain language ( Canons of Construction ( Rule of Lenity
· Respect plain language of statutory text (consider all parts of the statute when construing any one part)
· Canons of Construction (discerning and putting into practice the intent of the legislature)
i. Legislative intent
ii. Lists and associated terms
iii. Statutory structure

iv. Amendments

v. Avoiding absurdity (book full of porn v 3 individual pictures) 
vi. Constitutional avoidance
a. (if a choice between one that makes the statute unconstitutional and one constitutional, then they choose the constitutional one)
· Lenity requires ambiguities unresolved after canons of construction utilized to be resolved in favor of the defendant. 
Net Widening & Social Control Policing: 

Common occurrences, net widening is unfettered discretion on a wide basis of conduct. Social control policing includes targeting lower level disorder to “prevent” disorder and chaos. Leads to a lot of arrests for minor crimes, lots of discretion for police (i.e. who are they more likely to arrest for jaywalking, which people do all the time) 
· Relevant Cases for Legality, Lenity, & Due Process Illustrations 

· US v Dauray: Child porn, ambiguity as to “other matter” – resolved w lenity 

· US v Mochan: Court uses common law for new law (this isn’t okay anymore) 

· Chicago v Morales: Statute about gang members loitering was far too broad, gave police ultimate discretion, and very little notice to public as to what loitering was/dispersal meaning 

· Papachrisotu: FL statute for loitering too broad, doesn’t give fair notice of crime

· Mcboyle: Plane isn’t a motor vehicle under the statute 

· Keeler: Murder for viable fetus not considered illegal bc. statute didn’t mention it, would be ex post facto & no fair warning 

Actus Reus- Voluntary Act Requirement 
A. Details 


- Can’t be punished for mere thoughts (privacy, administrability policy reasons)
- Human agency required (willed bodily movement/conscious desired movement) 

- Martin (police dragged drunk into street ( not an act) 
- Courts can extend the timeline of a voluntary act (omissions) Decina & epilepsy
-Status Crimes are prohibited by the 8th Amendment (CRUEL & UNUSUAL P) 

- Robinson (being a drug addict not a crime), not Powell (public drunkenness, act involved). 

Common Law: Physical Action taken toward commission of crime, Act must be voluntary, Treats habitual movements as voluntary (smoking, changing lanes) 
MPC: Conduct was voluntary or omission to perform act which he is physically capable.
· Involuntary movements include reflex, movements during sleep, hypnosis, and bodily movement that otherwise not a product of effort 

I. Omissions 


- Common Law: voluntary act requirement satisfied when state shows beyond a reasonable doubt that: 

(1) D engaged in voluntary act or (2) legal duty to act and failure to act caused harm 

-MPC: Liability may not be based on omission unless (1) the omission is expressly made sufficient by law defining the offense OR (2) a duty to perform omitted act is otherwise required by law. 
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Legal Duty to Act When:
1. Duty Listed in Statute (pay taxes, register guns)

2. Special Relationship (husband & wife, parent/child) Howard

3. Contractual Relationship (Pestinakas) Babysitters, etc. (keep causation in mind)
4. Statutory Duty (Criminal and Civil)

5. Creation of Risk

6. Voluntary Assumption of Care  
KEEP IN MIND D MUST PHYSICALLY BE ABLE TO ACT, MUST KNOW THE FACTS GIVING RISE TO THE NEED FOR ACTION (MOM HAS TO KNOW KID IS DROWNING TO SAVE HER) 
Important Nuances: Keep in mind that the omission must be the reason for harm. In Pestinakas for example, had they entered into a contract to fix the sick old man’s bathroom and didn’t they couldn’t be held liable. Further, it had to be proven despite their omission that they had the requisite mental state (malice aforethought) in order to be convicted. 
-------------------------------------------------------------------------------------------------------------
MENS REA 

I. No Mens Rea, No Crime unless Strict Liability (traffic violations, etc)

II. Mens Rea must be present for every element of the crime. Sometimes clearly defined as to each element, sometimes it is not and one carries over. 

IV. Mens Rea and Actus Reus must be concurrent 

-  John breaks into his neighbor’s house to watch his new TV. After breaking in, he decides to steal the TV. John is charged with burglary which requires “breaking and entering into a home with the intent to steal property” ( No, when he did the act, he did not have the requisite mental state. 

· Even if a statute does not make a mens rea clear, we cannot assume it is not there.  Morissette v United States (bomb shell stealing while hunting deer). Look into legislative history. Some have clear legislative history like child pornography laws.
· Strict Liability

· Morisette Factors:  If adding a mens rea perverts the meaning of the law, its strict liability. Then, look into size of fine stigma, penalty imposed. If it’s high, its likely not Strict Liability and requires a MR. The more likely it is a regulatory offense for health, safety, traffic, etc. are likely to be strict liability (to prevent social harm). 
· Common law offenses are not likely SL. ( may allow for reading in negligence
· If it says no mens rea required explicitly, it is strict liability. 
· MPC Prohibits SL, but allows for infractions
Le Common Law Terms—less clearly defined 
Maliciously, intentionally, negligently, willfully, wantonly, recklessly

	Maliciously
	Intentionally
	Negligently
	Willfully, Wantonly, 

	D realizes the risk their conduct creates and does it anyway
	(a) D had the purpose to cause a specific harmful result

(b) awareness that harm is likely (almost certain) from action although that harm is not the primary motivation of acting


	Failing to exercise the standard of care a reasonable person would under the same circumstances. 
We’re looking for gross deviations from standard of conduct for reasonable men. 
	Sometimes means doing an act with the purpose of violating the law 
Intentional/Purposeful

	Case Illustration: 

Regina v Cunningham: 
D breaks gas meter to take out change, gas leaks and nearly kills old lady but he didn’t know it would seap into her house.
Regina v Faulkner: Rum thief on ship lights match burns ship down

	(a) D hates her coworker so she plants a bomb on the plane 

(b) D wants to destroy a briefcase so she plants a bomb in it and the person dies too 
	Generally, civil and criminal. Criminal has higher bar, although courts can construe what is necessary. In State v Hazelwood (Exxon Valdez) ordinary negligence was standard, where as in Santillanes v New Mexico, criminal
	I.e. to contest taxes, you don’t pay. Also, if you don’t contest them and don’t pay anyway, you did so willfully. 


**Intent lines up most nicely with MPC terms Knowingly & Purposely. 

MPC Terms: Clearly Defined 
	Purposely 
	Knowingly
	Recklessly 
	Negligently

	D’s goal or aim to engage in a particular conduct or achieve a certain result
CONSCIOUS OBJECT
	D acts and is virtually or practically certain that her conduct will lead to a result.
Jewell:  a defendant’s awareness of the high probability of an illegal act but purposely fails to investigate the presence of the illegal act in order to remain ignorant.

	If she realizes that there is substantial and unjustifiable risk that her conduct causes harm, but does it anyway.
	D is unaware of and takes a risk that an ordinary reasonable person wouldn’t take.

	A D who points the trigger at a victim and shoots to kill ( purposely 


	D points gun at car to shoot window but knows it’s close to certain it hits the driver. 

Deliberate and Willful Ignorance (as in the drug case US V Jewell) 
	D late to work, so drives through a playground, hits a kid. Wasn’t sure she would hit one, neither was it her inte
	D drives 80 on a residential road in a state of panic to get to his wife in the hospital. 




--------------------------------------------------------------------------------------------------------------------------

Specific v General Intent are also common in the Common Law. 

· General Intent- crimes that only require that the defendant intend to commit the act that causes the harm (criminalizes conduct) 
· i.e. in People v Atkins, kid who hated another kid and burned forrest land near his house. Arson was deemed a general intent crime while he tried to argue... 

· Specific Intent (indicated by with the intent to... seeking to.., maliciously, willfully, intentionally) 
· Crimes that require a higher level of intent. Prosecution must prove D acted either with specific purpose to cause the harm done by his act or while knowing the harm would result. 


· Often used in defense as voluntary intoxication, or mistake of fact can be used to argue that they were incapable of having the high level of intent needed 
· Burglary, for example, where the statute says with the intent to commit a felony... if you’re drunk while doing it, 

· Clarifying example of Specific Intent as a defense 

· Rick is charged with robbery. Statute says robbery it “taking money, by force or violence, from another person with the intent to permanently deprive.” At the time of the robbery, Rick was high. He claims that he is at most guilty of assault, but he never intended to keep the property he took. If the jury believes him... 

· He has a defense to robbery only, not assault. 

· MPC has done away with the specific and general intent. But they allow voluntary intoxication defenses, etc. for the higher penalty crimes (purpose & knowledge). 

Intent refers to D’s awareness or desire to reach a particular result or that a fact exists. 

Motives refers to “why” the D acted with the kind of awareness that they did.

Mistake of Fact & Mistake of Law: Case in Chief Defenses
Mistake of Fact 
· under common law 
· general intent—honest & reasonable 
· Moral Wrong Can still be reasonable and fail: even if you’re mistaken as to a attendant circumstance, if the act is illegal on its face ( no mistake of fact 
· Kidnapping 14 y/o kid who reasonably looks 18. Still wrong to do. 

· specific intent- honest mistake , 
· Cheek vs. U.S.: paying taxes, honestly believed it was legal not to

· strict liability = mistake never a defense 

· MPC-  Step 1: does the statute contain a mental state?
·  If no ( read in minimum recklessness, unless strict liability (mere violation).
·  If yes ( does the mistake negate the mental state? 
· Honest mistake (purpose, knowledge, recklessness);
· Honest and reasonable mistake ( negligence  handout binder
· If it is SL, no MoF defense is available.

if mistake negates mens rea term, then works.
Common Law: 
Mistake of law—typically mistake or ignorance of law not a defense to crim liability. There is a narrow exception. 
· Reasonable Reliance on an official interpretation  (apparent authority is enough, affirm. def) 
· U.S. v Clegg: Clegg was a teacher at Am. School in Pakistan. Charged w. exporting firearms. Clegg claims two high ranking military officials assisted Clegg in contacting rebels, obtaining weapons, and planning shipments. He claimed that he mistakenly acted in good faith reliance on official’s representations authorizing his actions even though they were illegal. Ruled in favor of Clegg. 
· Prevents entrapment 

· Negation of mental state 

· Violation of due process (Lambert) – lacks fair notice (affirmative) 
· State v Bryant: Sex predator did not register in moved state. Claims he didn’t know utilizing Lambert exception. 

· Court establishes two criteria to claim lack of fair notice and thus unconstitutionality as in Lambert:

· 1. The defendant's conduct must be wholly passive

· 2. Circumstances which might move one to inquire as to the necessity of registration are completely lacking

· 3. D did not know it was illegal 

· Vague statutes, apply to conduct that is otherwise legal 
· Lambert v. California: California statute makes it so anyone who is convicted of any offense in any place other than the state of California would have to register themselves if they were in Los Angeles for more than five days without registering that person would be charged with a felony. D did not know and shouldn’t have known (bizarre statute), and therefore isn’t culpable. 
· Not for strict liability 

· State v Fridley- Driving without a license, Debbie the DMV worker. 

Model Penal Code: MOL: Actual Authority & Interpretation Must be Correct at time given to D, and only later deemed erroneous. 
Mistake of Law much more narrow in MPC jurisdictions (See US v. Clegg & Talmidge vs Marrero below ) 

· Strict liability does not make mistake of law available 

· Statute, Opinion, Administrative order 

· OR official who is responsible for interpreting the law (has to be correct) 
· Negation of the mental state 

-Marrero (MPC Influenced NY): Marrero, a federal corrections officer possessed an unlicensed pistol in a club. He believed himself exempt from the law b/c peace officers (state fed. corr. Officers, included) were able to carry unlicensed guns by statute. Marrero claimed that he had interpreted the statute to include federal & the state facilities covered by the statute. 

- Mistake of law has to be founded on an official statement of the law. He had a personal misunderstanding of the statute. It did not negate a mental state. Guilty. 

Causation
I. Typically for results oriented crimes we need causation “Unlawful killing of another human” 

II.  Common Law: 

Two types of causation: Must have actual (“but for”) cause AND proximate cause.

a.  Factual/actual cause: “but for” cause 
I.  D is an “Operative link in chain of events that led to the result.” 


ii. Does not need to be the only cause. Must be substantial factor. 
II. Multiple actors concurrent: can both be held actual cause 

b.  Proximate cause: legal cause 

II.  Is there a sufficiently direct & substantial cause to warrant a fair imposition of criminal liability? 

III. First courts ask: Was the result objectively foreseeable or “extraordinary, remote, attenuated”
IV. Second courts ask: Were there intervening actors?

-“Preserve” or “break” the “causal chain” enacted by D’s conduct depending on whether the intervening actors are foreseeable. 

V. May be foreseeable even if related to victim’s own conduct. I.e. Victims jumping out of car to escape a violent situation or V turning down medical treatment b/c lost will to live (Commonwealth v Rementer, State v Govan, resp.)
-If, however, completely related to their own free and informed will and independent, it MAY break the causal chain.  
VI. Omissions typically do not break the causal chain. Courts view the failure to meet a legal duty as a foreseeable act, however. 













On prox. Cause... 
· Scenario 1: D robs a man and leaves him in his underwear on the side of a country road during a blizzard. Victim freezes to death 

· Foreseeable 

· Scenario 2 : D robs a man and leaves him in his underwear on the side of the road, where an earthquake kills him. 

· Not foreseeable 


Precedents: 

- Skufca: Mom was held the proximate cause and actual cause of her children’s death, although suffocation due to the fire, as the mom’s unlawful conduct in leaving them locked in the room, without supervision for several hours, susceptible to numerous foreseeable dangers.
- In Commonwealth v Lang, court found that police officer’s (first responder’s) death during a high speed pursuit of a fleeing defendant on a motorcycle was a foreseeable and direct consequence of the defendant’s conduct and not a fortuitous or coincidental event. Intentional acts are not. Reckless or negligent ( forseeable 
- In State v Govan: D makes his girlfriend paralyzed by shooting her in the back. Ultimately she lives and she ends up developing pneumonia as a result of her paralysis. She declines medical help. She dies and Govan is charged as they saw it sufficiently foreseeable that she would lose her will to live & decline medical help. (D doing something to themselves if related to D) 
Homicide 
I. Intentional Homicide—First and Second Degree Murder 


- Murder 



- Malice Aforethought required (Mens Rea of Murder): Intent to Kill


- First Degree Murder –discuss specific intent voluntary intox. Defenses 


- Defined as the intentional killing of a human with premeditation and deliberation. 



- Requires Premeditation




- Formation of Intent to kill) D thought about killing beforehand.
-No minimum time (in in instant)
-Premeditation can occur during the course of committing an act.

- State v Brown: Father and the death of his 4 year old kid who he routinely abused. Child was beaten alive, D charged with first degree. He intended to harm his child, as he had done many times in the past, but he did not ever intend to cause his child’s death. Because his child’s death was not premeditated, Brown cannot be found guilty of first-degree murder. However, Brown’s actions were malicious toward his child, and he can be found guilty of second-degree murder. Second-degree murder has no premeditation element, and is thus the proper charge and conviction.



- Requires Deliberation 




- Requires a weighing of the decision to kill outside pressure




- Time to deliberate itself is not enough, must deliberate. 




-Circumstantial Evidence: Frantic? Emotional? Statements by D? 





Witnesses? Passage of Time? Planning—lying in wait, motive 

- Bingham: Raped and strangled body of Leslie cook a retarded adult was found with evidence linking the act to the defendant Charles Bingham. Charged with first degree murder. Court holds that having the opportunity to deliberate is not evidence that the defendant did deliberate, killed her during sex, couldn’t deliberate.

- Gilbert v State:  Husband kills his wife who was ill and complaining of her condition. D ultimately shoots her in the head twice to relieve her. D explained that he knew he had to be the one to help his wife and that he did so by shooting her in the head. D said that he wanted to end her suffering and did not care about the consequences for himself. Court found that by his own testimony, he decided to kill her. He loaded the gun, shot her twice, premeditated and deliberated. 

- Second Degree Murder:  
- Second degree murder is defined as an intentional killing of another without premeditation and deliberation, and absent legally adequate provocation.
-Can be proved through (1) implied malice: felony murder, (2) depraved heart (3) express malice (intent to kill).


- Needs Malice Aforethought (mens rea) 


- Express Malice: Intent to kill 
- Purpose or Knowing actions where no evidence D premeditated or deliberated: death was their conscious object or acted while knowing to a practical certainty that death will occur 



-Implied Malice 




- Depraved Heart Murder ( Unintentional ( Treated as intent to kill

 - Occurs when the defendant engages in behavior that is inherently dangerous to human life and disregards that risk.  Conduct that involves high prob that death will occur. 

-Subjective awareness that act is inherently dangerous to human life

-Conscious disregard/indifference to consequences


- D Proceeds despite awareness of the gravity of the risk/harm to life


- No good reason for risk taking. Unjustifiable—social utility of action/omission  

- Mens Rea: “Gross Reckless Disregard for the value of human life” 

- Commonwealth v Malone: If an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another is likely to result, he exhibits that wickedness of disposition and cruelty which proves implied malice. Russian Roulette kid aims gun at friend & accidentally shoots him. Deadly weapon ( inherently dang.
- People v Knoller: A finding of implied malice requires that one act with a conscious disregard to human life. Two lawyers keep vicious dogs in their apartment after repeated incidents the dog ends up killing an neighbor. 

- Felony Murder Doctrine: No mens rea. Under the second-degree felony murder rule a homicide is a second-degree murder if it is committed in the perpetration or attempted perpetration of any felony that is inherently dangerous to human life. Causation analysis within res gestae. You’re liable for all killings, even those commit by accomplice. 
- Felony murder is often described as strict liability. There are some enumerated felonies (by statute) that would make it 1st degree. 
-Example:  A robs B does not injure B during the robbery. During the robbery, B has a heart attack and dies. ( A is guilty of second degree murder, because death occurred during an inherently dangerous crime. 

        Limitations on Felony Murder Doctrine (4)
I. Inherently Dangerous Felony
-Two Tests: In the abstract (don’t look at results or means, just the elements of the crime, James ) OR AS APPLIED (felony as committed: D specific conduct and crime in context) (Hines)  
-People v James: Meth mom. Is manufacturing meth the type of felony that is inherently dangerous to human life? B/c of materials highly volatile. Used abstract standard—elements of the crime only considered.
- Hines v. State:  Felon using a gun illegally and accidentally kills his hunting buddy he thought was a turkey. Use as applied standard. They took into consideration how he committed the crime. He was drunk, didn’t check to confirm he was shooting a turkey.
  II. Res Gestae Requirement 
· 1. Killing must be during or in the course of the felony Sufficiently Temporally and Geographically Related
· A felony does not end until the defendants are in custody or have reached a place of “temporary/apparent safety” (Bodely)
· HYPO: D kills V, then decides to take V’s wallet ( No FMR
· HYPO: D robs a bank & stashes cash at home. Later drives to CA to visit mother, kills someone accidentally in an accident ( No FMR, apparent safety reached.  
· 2. Felonious conduct was the cause of the death. (Causation Issues) 
· Whether the felonious conduct was sufficiently related to the death that occurred to hold the felons responsible. Was the death in furtherance of the felony? 
· Broad—but for cause of the death only required, no proximate cause 
· People v Stamp- D’s in the course of the robbery, storeowner ends up dying within 20 min. after they left. Experts testify that but for the triggering event, V’s preexisting heart conditions would not have been triggered. Court doesn’t engage in proximate cause analysis. 
· Narrow (Nexis test)—Death must be consequence of the felony, not just a coincidence
· King v Commonwealth- Two co-felons using a plane to fly marijuana into another state. One felon dies because of heavy clouds. But for causation established. Argues that the death has to be in furtherance of the felony. I.e. if they were flying low to avoid detection ( then guilty. 
III. Agency Rule 

Who did the killing an important consideration (AGENCY Theory): Only death causes by the defendant or co-felon qualify for felony murder rule. Death by co-felon, felon is resp. 
· HYPO: Robbers enter a jewelry store, and the owner, meaning to shoot a co-felon out of self-defense, accidentally hits a customer. 
· Felon only responsible for death caused directly by felon. 
HYPO: Felon uses store owner as a human shield and police accidentally shoot the store owner during gun battle 
-Felons are not guilty of felony murder
· (State v Canola)- Robbers enter a jewlery store, and the owner defending the store, shoots a co-felon who fires back and they both die. Remaining co-felons are charged with both of their murders. They appeal the death of the other person involved in the felony which was caused by the third party. Court agrees with them. 
IV. Merger Doctrine 

·  if the underlying felony is deemed to be assaultive, the felony murder rule is inapplicable and the gov’t must prove malice aforethought some other way than through the F-M rule. 
· FMR not applicable when the underlying felony was an integral part of the killing 
· Rose v State : D wants to get girlfriend off the phone, threatens her with a gun he thought was empty and didn’t intend to kill (assault w/ deadly weapon) D argues merger doctrine. 
· independent purpose test 
· You can’t say FMR does not apply to robbery bc robbery is assaultive—it may be assaultive in nature, but that is not the independent purpose of the robbery.

- Voluntary Manslaughter (“Intentional”) 


- Categorical Approach (Common Law Old) 




- Legally adequate provocation 





- Aggravated assault/battery 





- Mutual combat 





- Witnessing the commission of a serious crime against family





- Illegal arrest 





- Caught spouse in act of adultery 




Legally inadequate 





- Learning of adultery





- Observing cheating by non-spouse 





-Trivial battery 





-Mere Words (sometimes admissible, see cases below) 


- More flexible Modern Reasonable Provocation Approach  (Dominant Approach) 




- D Must have been subjectively provoked by V 




- Reasonable person would have been provoked 





- D must not have “cooled off” 




- Reasonable person would not have time to “cool off” 





- Casual link between provocation, passion and killing (V provoked

- People v Ambro: Mere words are sufficient to cause serious provocation to support a conviction of manslaughter if they are the culmination of a series of adverse events. Defendant and his wife were in marital discord for many months. This court examined situations involving a series of provoking and deeply hurtful statements or circumstances, as well as revelations of adultery and ongoing marital discord. Based on the totality of the circumstances in each case, this court found sufficient provocation to justify reducing a charge of murder to voluntary manslaughter. 
- People v Berry: Provocation by a D’s spouse that could arouse a passion of jealousy, pain, and rage in an ordinary man of average disposition supports a finding that the defendant was in the heat of passion during the homicide. D and V married for couple days. V goes to Israel and returns and admits an ongoing affair. Rachel informed D that a warrant had been issued for his arrest. Albert returned to the apartment to talk to Rachel, but she was not there. Albert spent that night alone in the apartment. On July 26, Rachel returned to the apartment. Upon seeing Albert, Rachel said, “I suppose you came here to kill me.” Albert responded with “yes,” then “no,” then “yes” again. Albert strangled Rachel and she died. He was essentially “lying in wait” 

· Courts have held that a defendant can become MORE provoked with passage of time, not less. 


Commonwealth v Carr: Guy w psychosexual predisposed hate against Lesbian women kills two lesbian women having sex. Trial court did not allow Carr to introduce that evidence, as it was not legally adequate provocation. He had a subjective problem. A reasonable person would walk away. 1st degree murder. 

- Involuntary Manslaughter 

1. Killing with criminal (gross negligence) 
- Gross deviation from standard of care that a reasonable person would exercise
- D not aware of substantial & unjustifiable risk of death 

- A reasonable person would be aware of risk of death 




2. Recklessness (Welanksy) MINORITY 

- D is aware (probability & gravity) of and disregards substantial & unjustifiable risk of death for no good reason. 
- Welanksy: No voluntary act on the part of the club owner. Kid lights a match and the club catches fire. Exits blocked, flammable exits. D is charged w/ involuntary homicide. The theory for voluntary act was D had a duty of care towards individuals who went to his establishment (culpable omission). As to mental state, the court is fighting between gross negligence & recklessness. 



3. Civil Negligence (Williams) 





-Minority approach, only by statute 
Theft Offenses: Burglary & Robbery 
Burglary:   refer to Eichmann and brown 
(a) breaking or entering 

(b) a building or dwelling 

[c] with the purpose of committing a felony therein 

US. V Eichmann: Two guys on top of the military recruiting building engaging in political protest. Poured motor oil over the roof. The issue raised by defendants motions is what constitutes entering in a building with intent to commit a crime therein under the burglary provisions of the New York Penal Law. Actus Reus question. Resolves & applies traditional common law rule (penetration of exterior walls); and rule of lenity and says the D’s couldn’t predict that going on the roof was burglary. 

Robbery 

(1) taking of personal property in the possession of another 
(2) from his person or immediate presence, 

- Miller v. Superior Court: Asking whether Immediate presence satisfied where D stole property belonging to V when V is not there but is confronted with the V and gets away with force while carrying away. Immediate presence can be extended to time where the person can reasonably expect to exert some control even if not physically present. Force or fear was used while carrying okay and this case was Robbery. 
(3) and against his will 

(4) accomplished by means of force or fear 

- Crocker v State: Perp. And V were drinking coffee, went out drinking, V came back and left his wallet in his pants on the bed. Perp took the wallet when he was not there. This deals with the threat of force or fear. Court agrees with D and says there’s no force or fear, the guy didn’t even notice his wallet was not there. 


Inchoate Offenses—Attempt
I. Attempt ( Mens Rea & Actus Rea, No Causation 
· Definition: occurs when a “person, with the intent to commit an offense, performs some act done towards carrying out the intent” 
Mens Rea: Specific Intent Crime (Note voluntary Intoxication & mistake of fact) 
· Requires (purpose) conscious object to commit the underlying offense. Even if the underlying crime requires a lesser mens rea. 
· Def. cannot be found guilty of attempted murder based on an intent to cause SBI ( People v Harris  (also no involuntary manslaughter, depraved heart or FMR) 
· Deadly Weapon Rule: pointing weapon at vital organ 

· Accomplices are allowed for attempts 

Tests for Actus Reus: Apply to Particular Crime: 
I. Dangerous Proximity test (closest to completed result) 
- Established when the defendant crosses the line from “mere preparation” when they are in “dangerous proximity” to proscribed conduct/result 


- Focuses on what is left to be done. 

- Rizzo : Group of gangsters are trying to get a payroll operator. Follow him around while armed to multiple locations but can’t find him. Never actually see him. Court applies this test and find it’s not met. Acquitted. 
II. Unequivocal Test 

- Conduct must demonstrate that the actor’s intent to commit the crime was unequivocal. Viewed in the abstract ( focus on acts alone is there a lawful alternative? ( not statements
- If conduct is vague, can be subject to multiple interpretations ( not unequivocal 

- People v Staples: Mathematician drills a hole below his apartment into bank and is caught when his landlord reports it to the police. Had the intent to commit burglary. He already began the element of breaking & entering.
III. Modern Penal Code’s Substantial Step Test (furthest from completed result, least) 
- (1) Actor must take substantial step toward the commission of the crime;  (2) it must be strongly corroborative of the actor’s criminal intent. ( abandonment or prevent commission: & voluntary & complete renunciation/withdrawal  of their criminal intent ( affirmative defense
Cannot be postoponing the crime til later in fear of detection, or changing victims or bc it was hard
- Examples:  lying in wait; enticing the victim to go to the scene of the crime; investigating the potential scene of the crime; unlawfully entering a structure or vehicle where the crime is to be committed; possessing materials that are specially designed for unlawful use; possessing, collecting, or fabricating materials to be used in the crime’s commission; and soliciting an innocent agent to commit the crime. 5.01(2) 
- LaTraverse: D took a mask, a note, lighter fluid, and a threatening note. He drove to the house of an undercover officer who was a witness with all of it. The undercover cop called for backup and the man abandoned the scene without doing anything. Was held a substantial step which was corroborative of the defendant’s criminal intent. 
I. Defense of Impossibility to Attempt Crimes 


A. Impossibility, in narrow circumstances, can be the basis for a defense to attempt crimes. 

· Pure Legal Impossibility 

· D thought committing a crime, conduct engaged in is in fact not a crime 

· Making a turn on right, thought it was a crime, but wasn’t 

· D’s acts so remote 

· Voodoo doll to kill even though you had requisite mental state 

MPC: IF the facts the D believed were true, would the D have committed the crime? 

- Purposely engages in conduct that, if the attendant circumstances were as they believed them to be, would have been a crime.  
- If what you were trying to do ( legal ( no shiets 
- U.S. v Thomas 

- Couple military guys go bar hopping. The victim had an undiagnosed heart condition and collapsed at the bar where the guys were hanging. They thought she passed out and took her into the car and raped her. They argue it was factually impossible that they commit the crime (she was dead) & legal impossibility (raping a corpse is not illegal). Court applies MPC (see above) and says since they believed she was alive, he is guilty. 
Conspiracy—Inchoate Offenses
- Separate Substantive Crime 

- Exists when two or more people agree to commit the object crime, with proof of an overt act by one or more of the parties to such an agreement in furtherance of the conspiracy. 
- MPC only requires unilateral agreement:  Feigned conspirator ( Francesca & Alice example 
Pinkerton Rule (CL) —liability for all acts of her co-conspirators during the course of an in furtherance of the conspiracy, even if the conspirator is unaware these acts are being committed. 

-- Sufficient that it was reasonably foreseeable and was a natural consequence of consp.
DEFENSES: ABANDONMENT
Under common law, once conspiracy is formed, there is no defense. But abandonment = D renounces their criminal purpose & communicate their withdrawal to coconspirators). 


- Stops D’s liability for crimes committed after they withdrew
Under MPC Abandonment, if they attempt to thwart, and complete, voluntary renounce themselves ( Complete Defense. 
- Voluntary = not pressured by police. 

- Complete Defense 
Actus Reus for Conspiracy: 

· The Actus Reus for conspiracy requires bilateral agreement in CL, Unilateral in MPC 
· (circumstantial evidence: telephone calls, presence, etc.) to participate in the criminal enterprise. Must go beyond mere intention and into agreements. 

· Unlike accomplice liability, aid is not required 

· Requirement of an “overt act” in furtherance of the conspiracy by at least one member of the conspiracy 

· May be relatively minor and still preparatory (phone call for a bank robbery) 

Mens Rea for Conspiracy: Also Dual Intent & Specific Intent (mistake of fact, voluntary intoxication) 

Common Law:   (1) Individual must have the purpose (conscious object) to agree and 
(2) and does so with the purpose of committing the object crime. 

- Mere knowledge not sufficient. Conscious object to agree and C.O. to commit the target crime. 
- Tacit consent (head nod, hand shake) sufficient because actual evidence is rare 
- BUT, purpose may be inferred from knowledge when D has a stake in the venture. 

-Proving Purpose to Agree: Stake in Venture


- Crimes that require recklessness, negligence, or knowledge are not sufficient 
1. Remember You need Bilateral Agreement under the Common Law. 
State v Pacheco: What kind of act of agreement is required: actual agreement, or if one person is not actually agreeing, is that sufficient? Dillon owned an investigation firm and Pachecho worked with Dillon, who bragged about illegal activities. Dillon found out that P was a sherriff, and contacted FBI who he worked with. He hired Pacheco for a variety of tasks including payment for “protection.” Dillon eventually hired P for a fake “hit.” P was arrested when he arrived at the hotel to murder the target and charged with conspiracy to commit 1st degree murder. 

- Adopts common law bilateral approach. That Pacheco and Dillon have to genuinely agree. 
2. Intent to kill is required for conspiracy to commit murder. Recklessness, Negligence, etc. do not apply. IMPLIED MALICE KILLINGS UNDER 2nd degree also do not count. 
People v Swain: Swain along with co-D Chatman, was accused of shooting and killing a young man during  a drive-by. Chatman and D testified that D was not present in the car during the shooting. C testified that the original plan was to steal a car and that he shot indiscriminately in self-defense. Guilty of conspiracy to commit 2nd degree murder. 

Accomplice Liability—Incohate Offenses 

If you are an accomplice, you are guilty of the substantive crime. 

-- (accessory to murder = guilty of murder). – Do causation for homicide. 
I. Actus Rea 


1. Engagement in act of encouragement or assistance to P’s conduct. 


-- Actual encouragement (common Law) 



-- Principal doesn’t have to know that there is encouragement 



-- Actor must in fact assist Plaintiff in the commission of the offense. 

-- Assistance given need not be substantial. Any assistance no matter how trivial, counts. Shouting or tipping your hat could do.  

· Pace v State: Mere presence is not encouragement. Guy driving in the car while a hitchhiker robbed another passenger to which the D had no duty to help. Court says mere presence is not encouragement. 

· If the guy being robbed was his son, a failure to act would be sufficient. OMISSION count
II. Mens Rea: Dual Intent 
First Test: 

1. Purpose to aid or encourage the principal in their conduct.   

Stake in the venture? Less legit his actions, more likely he was trying to help

AND 

2. Mens rea otherwise required for the target crime. 

- Can be purposefully, knowingly, negligently recklessly (see below) 

Ex. Foster: D’s girlfriend was out for a walk, raped, and described the physical attributes of the rapist to her boyfriend. Beat him up, then gave the knife to his friend who was with him and told him to watch over the guy when he went back to get his GF. The friend ultimately stabs the victim after the victim charged away. BF is now being charged w negligent homicide under a theory of “accomplice liability”. D argues he did not purposefully aid the principal in the negligent homicide. It wasn’t his conscious object nor did he have KWSC that death would occur—was he negligent though? As long as he was negligent w/ regard to results ( guilty 

Alternate Theory: 


1. Natural, Probable and Foreseeable Consequences Doctrine
- Liability is extended to reach the actual crime committed, rather than the crime intended, when the criminal harm is naturally, probably and foreseeably put into motion.  Objective standard = would a reasonable person foresee the consequence? 
- An accessory is liable for any criminal act which in the ordinary course of things was the natural and probable consequence of the crime that he advised or commanded, although SUCH consequences were not intended by him.  (See Roy Case) 
Roy vs U.S.:  Roy was not personally partaking in the robbery. He introduces a undercover fed agent to a guy so that the fed can buy a gun. Ultimately the fed is robbed by a third party. Court proceeds with both tests under mens rea for accomplice liability. They say that this robbery was not a natural and probable consequence of the illegal sale of a gun.” should have known is not enough”  
( HYPO: A guy and his friend go to rob someone, beat him up because they don’t like him. D gives his friend a bat, who then proceeds to kill by beating the victim. Prosecution will argue that although D did not have requisite mental state required for target offense, it was natural, forseeable and probable consequence of his aiding and abetting. 
Affirmative Defenses
- Usually questions of fact, but need sufficient evidence for a jury instruction. 
- D says all elements of a crime are met, but I have an excuse or justification 
I. Excuses: Duress & Insanity 
Duress: Common Law 

· Generally NOT AVAILABLE FOR HOMICIDE except for MPC & Hunter exception
· Threat of Death/Grievous Injury to D or family member 

- From a human being as opposed to circumstances (weather, politics, poverty) 

· Must be present, imminent, and impending 
· MPC: no imminence requirement 

· Reasonable belief that threat was real 

· No reasonable escape from threat except through compliance 

· D not at fault for exposure to threat 

United States v Contento-Pachon: Pachon was a driver, one of his passengers offered to hire him for a private driving job. When he shows up, he says you have to swallow cocaine or we’ll kill your family. Pachon feared the police bc they were corrupt in Columbia. TC refused to instruct on duress b/c he had a chance to escape & imminence. 
· Imminence was present b/c he was followed on the airplane, man was deeply involved w a man actively involved in int’l drug org. w lots of money at stake. 
· No reasonable escape = would have to leave everything behind, not a rich guy 

State v Hunter: Duress Can Be Applied in Felony Murder. If duress succeeds for felony—also murder. 
If Hunter can prove that he did felonies under duress, he couldn’t have done the murder either. Implied malice killings ( D can put forward evidence of duress to disprove culpable for underlying felony and thus cannot be liable for the murder. 
Insanity: Two Approaches (MPC & CL) ( can be used for murder ( See US v Freeman for policy 
Mental disease or defect: “any abnormal condition of the mind which substantially affects the mental or emotional processes and substantially impairs behavioral controls” 


NOT: mere excitability, stupidity, obtuseness, lack of self control, impulsiveness 
Approaches: 
I. Mcnaghtan Test: One of the Most Restrictive, Cognition based. 
A person is insane if: 

(1) at the time of the act 

(2) because of a mental disease or defect 

(3) she did not know the nature and quality of the act; or 


- i.e. thinks cop is an alien

(4) she did not know what she was doing was wrong 
- Doesn’t address behavioral issue (i.e. think of schizophrenia) 

II. MPC test:  (3) is the cognitive aspect, (4) is the behavioral aspect 

A person is insane if: 

(1) at the time of the act, 

(2) because of a mental disease or defect, 


(3) lacked the substantial capacity to appreciate the criminality or wrongfulness of the conduct. 



OR 


(4) lacked the substantial capacity to conform her conduct to the requirements of the law.
Caveat: Something that manifests itself only in criminal or otherwise anti-social conduct (pedophilia, someone compelled to light fires is not permissible).
II. Justification: Defense of Self, Property, & Necessity


“Pure” self-defense: Don’t have to be right 
· A person is justified in using deadly force if
· (1) s/he honestly and reasonably believes that she is in imminent danger of death or serious bodily injury from an aggressor and force is necessary to avoid danger. 
· Elements 

· 1. Imminent Threat 
· 2. Force Necessary to Repeal Threat 
· 3. Force proportional to threat (reasonably believe that the amt they use is good
· 4. Honest & Reasonable belief that all 3 factors exist ^ 
· Reasonableness standard may still take into account certain physical attributes, knowledge, or prior experiences 
· MORE subjective than CL provocation standard. 
· Larger? Stronger? Distance between the two? Enclosed space? Events leading up to the altercation? D specialized knowledge of similar situations? 
· 5. Deadly force may be used to repel a deadly threat 
Impure Self-Defense: 

· In some jurisdictions, an honest but unreasonable belief as to any of the three factors may allow for a partial defense. I.e. murder ( voluntary manslaughter 
People v. Goetz: The Reasonableness Requirement takes into account some surrounding circumstances  

· D was robbed previously in the past and is carrying an unlicensed handgun. Four boys came up and said “give me 5 dollars.” The boys never threatened the man with harm. Claimed the situation was hard to read so he continued shooting. TC instructed jury that reasonableness requirement was subjective. Appeals court says we can’t have that. They do establish, however, physical attributes and circumstances of the situation are relevant. 

Imminence: State v. Stewart: 

· D shot crazily abusive husband after years of abuse and mental health issues. D shot husband while sleeping after she was assaulted and later found a loaded gun in the house. Question is whether evidence of battering and the circumstances of the shooting satisfy the S-D imminence requirement.
Initial Agressor Rule & Deadly Aggressor Rule 
· In order to utilize self defense, they must not be the initial aggressor 
· If the D initiated non-deadly force, and his opponent escalates the confrontation by using deadly force, the defendant by respond in kind. 

Duty to Retreat : If you can retreat safely, you have a duty to do so before you do self defense b/c it cannot be said that the threat is imminent or your use of force is necessary 

( stand your ground laws to contrast 
Defense of Habitation: Defense of Property  must be a risk of SBI or death to the D. D must reasonably believe that there is a threat, and that the threat was imminent. CA Homeowners bill of rights ( whenever someone forcibly enters a habitation and the occupants are aware that it’s occurring, it infers that the individual is going to commit SBI or death. 
Traditional Self defense, habitation, and property ( violent felony or death  & SBI 

- Deadly force may not be used soley to defend property 

- If Deadly force is used, D must prove that they reasonably feared death or serious bodily injury. 
People v Brown: V was supposed to do landscaping for D. Altercation occurs where D shoots V on his doorway path. Issue was whether the porch would be part of the property. No indication this is part of the home. It’s an open porch which invites members of the public in in order to talk to the occupant, there is no reasonable expectation of security. Elements of defense of habitation 643 
People v Ceballos-  use of deathly force is not permitted, mechanical devices without anyone present is not permitted. 
Necessity: Generally unavailable for homicide, a question of fact for the jury.
- The circumstances, as opposed to a person, cause you to have to break the law. 
· D faces two harm/evil 

· D chooses the lesser of the two harms

· Harm caused by violating law is less than harm avoided 

· Objective standard 

· Harm avoided is clear and imminent 
· Causal connection between D’s conduct and avoidance of harm 

· No reasonable/effective legal alternative 

· D is not at fault 

· Legislature has not spoken on the issue 

United States v Schoon: Finding that necessity cannot be invoked in cases of Indirect Civil Disobedience (violating a law which is not itself the object of protest). Because: Balance of harms: no harm since US congress adopted the policy of war in El Salvador, Causal rln between conduct and harm avoided: there is none, harassing the IRS is not likely to stop the killings in El Salvador or change Congress’ policy. Legal alternatives: they exist: there is a possibility (formerly likelihood) of convincing congress to change the policy. A heavy policy case. Says the courts should defer to the representatives of the people in the legislature. Court not in the place to endorse “righteous” causes from non-righteous ones. 

Commonwealth v Hutchins: A medical necessity case. Man has a severe disorder that threatened his ability to eat, work, and sleep. Uses marijuana to cope. Sought legal alternatives to be able to smoke, doctors said it was helping him, and ultimately charged with possession of marijuana. Court weighs harm to the public in weakening enforcement of drug laws as the “greater harm” as opposed to defendant’s pain. Defendant was denied necessity defense. 

In re Eichorn: D cited for violation of the city’s anti-camping ordinance. D moved for a necessity defense because there was no shelters open and he was involuntarily homeless and had done everything he could do to alleviate his homelessness. Harms were lack of sleep and sleeping on the sidewalk. Court argued lack of sleep was significant enough to warrant a necessity defense. 
Defense of Habitation/Property 

TYPICALLY, deadly force is not permitted in order to protect property. However, when defending ones home: 

Deadly force may be used to prevent what 

a. the occupant reasonably believes 

b. is an imminent unlawful entry AND that the 

c. intruder intends to commit a forcible (violent) felony or cause SBI/kill to the occupant/another occupant of the dwelling.  

California created a presumption that belief that need to use deadly force is reasonable when the victim unlawfully entered D’s home. 

CA’s “Home Protection Bill of Rights” 

· Unlawful and forcible entry into a residence 

· Entry must be by someone who is not a member of the family or household 

· Deadly force must be used against the victim 

· Residential Occupant must have knowledge of unlawful and forcible entry 

· Court uses “reasonable expectation of security test” to determine whether something is a residence. 
· People v Brown 
· Entry onto the front porch was not entry into a residence as required under the Homeowner’s BOR. 

· Poarch is an unenclosed without signs, gates, that would lead a residential occupant to believe he did not expect intrusion into that area. 

· No reasonable expectation of protection from unauthorized intrusion onto the porch 

· People v Ceballos: Use of trap gun never justified. If a person is away from their home and uses an automatic firing device, they can be held liable because of policy reasons. Occupant when home can choose whether to use discretion in using deadly force. 
· Need forcible and atrocious felonies 
5th Amendment- Due Process, Double Jeopardy


6th Amendment- Right to a jury trial


8th Amendment- Cruel and Unusual Punishment, status crimes, limits legislature 


14th Amendment- Due Process








Omissions analysis: (1) did the D act? If not, was the D under a duty to act?; (2) did the D discharge the duty to act? Was the failure to discharge the duty the but-for proximate cause of the harm? If yes, did the D have the required mental states?





Fully aware (Spectrum of Culpability ----( unaware





Henderson v. Kibbe: D leaves V, drunk, on the side of a remote road. V is hit by a truck and killed. Court finds causation to sustain a murder conviction. Actual cause: “but for” D’s leaving V on side of road, V would not have been hit. Proximate cause: truck was an intervening factor, but dependent on D’s leaving V on roadside and wasn’t unforeseeable, unusual, or bizarre. 


Commonwealth v. Remeter: D is assaulting V. V flees, ran to a car for help, car sped away accidentally ran her over, killing her. D’s conduct operative cause of death: V’s attempt to flee was foreseeable. Sufficient causation to sustain a third degree murder conviction. 








How to Prove Malice Aforethought (First Degree Murder) & 2nd degree express malice


Statements, Confessions 


Circumstantial evidence, what were they doing, what was their motive 


Natural Probable Consequence of D’s actions was death (take the way they behaved) 


Deadly Weapon Rule Pointing a deadly weapon at a vital organ is evidence of intent to kill  








****Ruth engaged in a pattern of demoralizing statements to George, including disclosing to the marital-counseling group that she no longer loved George and was seeking a divorce. Ruth also implied that George was not the father of their children, claimed that she was going take the kids away from him, and called him an alcoholic. Ruth ended this series of adverse events by telling George that she was having an affair and by goading him to kill her.





False Pretenses 





A false statement of fact


That causes the victim to


Transfer title to the defendant 





Embezzlement





The intentional coversion of


The property of another 


By someone who is already in lawful possession of it 


Conversion: an act that seriously interferes w/ owners ability to use property 





Larceny





The taking and carrying away of


The personal property of another, 


With the intent to permanently deprive the owner of it. 





Mention duty to retreat








