A. Purposes of Punishment

a. Retributive- 
i. - assumes an equal social contract

ii. + Society condemning action

b. Incapacitation- 
i. - overcrowding
ii. + they can’t murder your sister) 

c. Deterrence- Cost/Benefit analysis

i. - doesn’t always work—repeat offenders; crimes not always rational
ii. Specific

iii. General

d. Rehabilitation- can be seen as government overreach (but helps people) 

i. - Not everyone wants to be helped; can be seen as government overreach

ii. + Can help people

II. Elements of Crime—Actus reus + Mens Rea + Material Elements
A. Actus Reus- Action Requirement

“Positive Acts” – voluntary acts
Exceptions: 

-Unconscious—Cogdon (mother) 
-Involuntary

-automoton

Stretching of actus reus (Decina) 

Habit = voluntary

Omissions

No general duty to act

· American tradition “freedom” 

· Dangerous

Duty to act

· Statute

· Status relationship

· Parent—child, spouse—spouse, ?? 

· Contract 

· lifeguards

· Voluntary, keeps others from helping

If you put someone in peril there is a duty to help. 

B. Mens Rea- Mental State

Culpability—blameworthiness

· Purposely- goal/aim

· Knowingly- virtually certain

· Recklessly – Consciously disregards risk (subj) 

· Negligently – should’ve known (obj) 
· Strict liability—no mens rea required
Motive v. Intent: 
· Motive- why it’s hoped to happen

· Intent- what is hoped to happen

· Specific v. General intent? 
· Specific intent crime—Purpose/Knowing
· needs to be proved by clear action that would enable a result
· General intent crime—Recklessly
· can be proved an action more generally
Jewell Doctrine- Deliberate ignorance (Ostrich Defense) 

· Held as knowingly. Jewell-- marijuana

Regina v. Faulkner- (ship burning) must prove mens rea for each element
Regina v. Cunningham- (tearing off gas meter) recklessness is subj.
Mistake of Fact

· Excuse if you don’t know a material element
· (Do we still think what they did is wrong?) 

· If yes, then fact is non-material. (mistake of fact no excuse) 
· Prince- Didn’t know Age of girl, at time action of taking her from father was still wrong (regardless of age) 
· Feola- Didn’t know they were federal agents; didn’t matter- still wrong. (jurisdictional) 
Strict Liability Indicators

· To see if it is strict liability 

· Language of statute

· Legislative history 

· Public Policy/ other indicators

· Highly regulated industry 

· Low punishment

· Public Welfare offense

· # of cases
Morissette- (taking bomb casings) just b/c there’s no mens rea language doesn’t mean there’s no mens rea requirement. 
Mistake of Law

· Generally no excuse
· Reasons: 
· Everyone would argue
· Should know laws from living in society 
· Don’t want to punish only those who know laws
Exceptions

· Negates Mens Rea

· Weiss (detaining criminal), Liparota (food stamps) 
· In a manner “unauthorized by law”—requires knowledge of law. 
· No notice

· Regulatory; failure to act
·  Lambert—entered LA and didn’t register as a convict
· Estoppel

· Judicial decision

· Official interpretation

· Mistatement of law

· Administrative order

Marrero- misunderstanding of law is not an excuse. (corrections officer with gun) 
III. Homicide

M1

M2

-----------

Vol. Mans

Inv. Mans. 

M1 – requires premeditation
Purposeful

· Carroll Approach

· Purposeful

· Cool Moment of deliberation
· Anderson Approach

· Purposeful + (planning + motive) 

· Preconceived Design

M2

· Intent to cause GBH 

· Intent to kill

· Gross Recklessness

Vol. Manslaughter

· HOP

· (if HOP, then no malice) 

· Adequate provocation

· Categorical approach (adultery in the act/assault) 
· Reasonable Person Approach

· Camplin Approach (obj charac) 

· RP w/ emotional charac. 

· Inadequate cooling time 

· Rekindling- (event brings back HOP) 
· Long smoldering- 
MPC
· EED
· EED reasonable? 
· No issue of provocation
· No issue of cooling time
· Very subjective approach
Inv. Manslaughter

· Mere recklessness

· Gross Negligence

· Dangerous instrument doctrine

How to determine Gross: 

1. Should they have realized risk? (or did they—Reck v. Negl) 

2. Social utility     
 v.   
Risk
· Benefit? 


Likelihood of harm
· Cost of Alternative

Magnitude of Harm

MPC Types of Homicide
· Murder

· Intentionally 

· Knowingly

· Recklessly 

· Manslaughter- EED

· Negligent Homicide

Mis Manslaughter
· Death occurring during non-felony = involuntary manslaughter 
· If you break the law you should have realized the risk-- negligence
· Limitations

· Dangerous

· Malum per se—wrong in itself 

· Proximately related—causal connection

FM- death during felony = murder

alternative to proving malice 

· Only apply FM after using traditional intent approach 
 

Rationale: 

· Historical

· Already up to no good

· Want felons to be extra careful

Criticisms: 

· “Bad Luck” Doctrine

· Historical basis no longer true

· When all felonies received death penalty 

· Punishment should be based on moral culpability 

· If looking for deterrence- increase penalty for all felonies

· MPC has rejected and England has abolished. 

Murder 1 FM (Under Cal. ) BARKRM -automatic qualifiers
· Burglary

· Arson

· Robbery

· Kidnapping

· Rape

· Mayhem – (tearing off limbs)

M2 = All other qualifying felonies

· FM = Substitute for malice

Limitation 1- Inherently Dangerous Felony
(FM2) 

· In Abstract- high prob of death when commission of felony (Phillips) 

· As Applied- dangerous as committed (Hines) 

Limitation #2 – Independent act      

(FM2)

· Merger Rule

· Is the felony an integral step toward killing someone? 

· Look at definition of the felony

· Is there a separate purpose for the felony? 

· Does it already require proof of malice? 

· “under circumstances likely to cause GBH”

Limitation #3 – In Furtherance of a Felony
(All FM) 

· During course

· Planning through escape


· In furtherance

· Agency theory- only if act is done by a co-felon will FM apply

· Proximate cause theory- is killing w/in foreseeable risk in committing felony

· Provocative act/vicarious liability doctrine: 
· California Equivalent of the proximate cause theory

· Who dies? Jx split
· Felons, too—everyone’s life has value
· Innocents only—deaths of felons are justifiable homicide
Transferred Intent
· Courts are split
Causation
· “But For” / Actual Cause

· Link in chain of Causation

· Proximate Cause/ Legal Cause

· Sufficiently Direct Cause

· Not extraordinary result [obj. standard] 

· A. Foreseeability of Harm

· Manner doesn’t have to be (Kibbe) 

· B. Intervening Acts

· C. Control and Policy—(Punishment) 


· Approaches to different types of Intervening Acts

· Think: 

· Foreseeability? 

· Control and Policy? 


· 1. Acts of Nature

· Routine- don’t break chain 

· Extraordinary—superseding 

· 2. Acts by Another Person

· Victims

· Conditions- Don’t break chain

· Want to protect most vulnerable

· Acts- Depends on who had control


· Medical Care

· Ordinary neglect- does not break chain

· Gross neglect/intentional maltreatment- superseding

· Additional Perp

· Related- doesn’t break chain

· Unrelated- may be “independent” intervening act

· Complementary Human Action

· Drag racers

· Other racer v. innocent victim

· Russian Roulette 

· Mutual Encouragement
Attempt 

Rationale: 

· Still danger to community 

· Might try harder second time

· Purposes of Punishment?   

A.R. 

· Dangerous proximity test

· How much done? 

· How much left to do? 

· MPC: Substantial Step strongly corroborative of intent (Jackson—bank robbers) 

M.R.

· C/L: Purpose

· MPC: “Circumstances as D believed” – Knowingly

Attendant Circumstances:

· Like Completed Crime

· Statutory rape/Feola

(No Crimes of attempted FM/ Attempted Inv. Mans.) 

Punishment: 

· Cal =1/2 reg. punish

· Fed= same as completed act

Abandonment Defense

· CL: No abandonment defense

· Modern Approach

· Abandonment a defense if:

· Abandons criminal effort

· Fully and voluntary 

· Not voluntary if motivated by

· Fear of getting caught

· Postpone until more advantageous time or target 

· Complete renunciation
Impossibility Defense
· Is D guilty of attempt?

· AR—last step

· MR—purpose

· Is it factual or legal imposs? 

· Factual- if facts were as D believed = still a crime (not a defense) 

· Legal- Not illegal to ____ 

· MPC Approach

· If circumstances were as D believed them to be, would there be a crime? 

· AR + MR = Attempt

· Should charge be mitigated or dismissed because D’s actions pose little risk of violating the law or danger to others? 

· Reasons to mitigate?—purposes of punishment
Accomplice Liability 

· Guilty of crime they helped to commit

Elements: 

AR

· Help

· Don’t need much 

· Encouragement sufficient

· Principal doesn’t need to know they’re helping

· Presence is enough if prior agreement

M.R.

1. Knowingly helped

2. Purpose for the crime to succeed

a. Establishing Purpose? 
i. Stake in the venture
ii. Intent (purpose) for crime to succeed
· Effect of help not enough; mere presence generally not enough

· Must be purposely, not just knowingly

· Don’t need to know things that principal doesn’t need to know

· Negligence crimes only require negligence

· If different crime committed, need to determine if “reasonably foreseeable” or “natural and probable” result

Principal does not need to be convicted, for accomplice to be 

Conspiracy- an agreement between two or more people to commit a crime

(Agreement; Purpose; Act) 

Rationale: 
· Deter activity at earlier stage

· Crimes more likely to occur if concerted activity

· Fear criminal orgs
AR

· Agree

· Does not need to be express, can be implied (tacit) 

· Shown by concerted action

· All co-c’s need not agree at same time or know each other

MR

· Intend to agree

· Purpose for crime to succeed

· Prove purpose through direct evidence

· Prove through inferences 

· Stake in the venture – inflated prices

· No legitimate use

· Grossly disproportionate volume

Overt Act

· Any act to show conspiracy is moving forward (not nec. Unlawful) 

· May be committed by any conspirator

· Only need one

Who qualifies as a Co-C? 

· Gebardi Rule – does not include persons protected as “victims” under statute

· Wharton Rule – do not charge conspiracy when crime necessarily requires two persons

· Dueling, drug deals, 

· If more than 2 helping then conspiracy

· Bilateral v. Unilateral (Garcia) approach

· Bilateral- need two who intend (C/L; Fed/Cal) 

· (Garcia) Unilateral—only need one who truly intends, 

· other can be faking/working with authorities (MPC) 

Co-Conspirator Liability 

· Pinkerton

· Co-c automatically guilty of criminal acts of co-conspirators in furtherance of conspiracy

· Need not do anything to help

· Need not even know co-c will commit that crime

Scope of Conspiracies 

· Wheel or chain? 

Kotteakos/Wheel 
· Need a “common venture” to connect the spokes in order to be conspiracy

· Can’t just be connected in the middle. 

· Thieves dropping off to common seller
Chain

· Conspiracy when individuals are dependent on the others actions (crimes) for successful crime 
· Drugs – grower, transporter, distributor, dealers
Abandonment 

· To avoid Co-c Liability 

· Full and voluntary renunciation

· Must notify co-c

· To avoid conspiracy charge (not available at common law) 

· Full and voluntary renunciation

· Must notify co-c or police

· Must thwart
Affirmative Defenses 

Justifications
Self Defense
· Honest and reasonable fear

· CL- reasonable person in D’s situation (semi—obj) 

· Phys attributes 

· Relevant knowledge about attacker

· D’s prior exp

· Imperfect Self Defense

· Honest, but unreasonable belief

· Cal.—Vol. Mans./ MPC—Neg. Hom. 

· MPC: D believed (subj.) 

· No defense to negligent homicide

· Death or serious bodily harm

· CL strict standard

· MPC: “or threat of serious felonies like kidnapping, rape and robbery” 

· Imminent threat

· CL- here and now

· Modern CL—RP in D’s situation

· “immediately necessary” 

· MPC—“D believes”

· No excessive force

· Lethal force only confronted with lethal force

· No Duty to retreat 

· If you know you can do so safely 

· Only when planning to use lethal force 

· May stand ground when defending with non-lethal force

· No duty to retreat in your own home

· Not initial aggressor 

Defense of Property 
· Cannot use lethal force to protect property

Defense of Others
· 2 Approaches

· Stand in other person’s shoes 

· RP would have believed that right of self-defense

Law Enforcement Use of Force 

· Can only use deadly force if suspect poses a threat to officers or others 

“Necessity” 
1. Choice of evils

a. Economic necessity alone is insufficient 

2. No apparent legal alternatives

a. Escape cases must show surrender

3. Chose lesser harm 

a. CL-- Had to be right

b. Modern CL—RP believe lesser harm

i. No defense for homicide

c. MPC- D believes necessary 

i. More lives > lives but can be 3 v.1 or 1 v.1 (x3) 

4. Imminent threat

a. Old CL—here and now

b. Modern CL- RP 

i. Immediately necessary 

c. Most relaxed—As D Believes 
5. Did not bring upon self

6. No contrary legislative intent

Excuse
Duress
Common Law Reqs

1. Threat of death or SBH 

2. To D or close family 

3. Imminent.  – consider cases? 
a. Old CL here and now

b. Modern CL— RP

c. Most relaxed—did person think imminent

4. Fear such that Ordinary person would yield

5. Cannot bring upon self

6. Limitation for homicide

MPC Approach

· Sliding Scale 

· Unlawful force 

· RP in D’s situation 

· No limitation for homicides 

Insanity
· D presumed sane 

· At time of crime

· Disease or defect 

· Factors to consider 

· Verifiable symptoms

· Med. History 

· # of cases

· Easily faked? 

· Stigma? 

· Brought upon self? 

McNaghten

· D does not know nature and quality of acts OR

· D does not know acts are “wrong” 

· CL additions

· Irresistible impulse? 

· Deific decree? 

· God speaking directly 

MPC 

· Lacks substantial capacity to: 

· Appreciate wrongfulness, OR

· Conform conduct

· Competency issue—Dusky Standard—Is D competent to stand trial 

· Ability to consult with lawyer 

· Rational understanding of proceedings 

Diminished Capacity 
3 Approaches 

· Clark 

· No defense  -- (regarding expert testimony) 

· Brawner 

· Reduce specific intent crime to general intent crime 

· If there is a general intent crime

· MPC

· Can use to prove no mens rea for any crime

Intoxication

Involuntary Full defense if either: 

· D unaware ingesting drug or alcohol 

· D forced to consume drug or alcohol 

· Pathological effect
Voluntary (partial defense) 

· Disinhibition not enough 

· If mens rea already formed


· Reduces Mens Rea

· Specific intent ( general intent crime 

· Ex: M1 -> M2

· MPC same approach

Rape - Sex without consent by threat, force or intimidation 
