
FALL 2020 CRIM OUTLINE
I. CRIMINAL ACT
· Actus Rea- in order for a defendant to be liable they must have committed an act (or failed to act when they had a duty to act) that caused the harm 
· A. Commission: any intentional act (including words) may lead to criminal liability if harm is intended or reasonably foreseeable. 
· 1. Any intentional act (or words) can potentially qualify as a criminal act 
· Ex: scaring someone to death by intentionally yelling at them when you know they have a weakened heart 
· Can be deemed a sufficient intentional criminal act 
· Case: Gilbert v. State (Florida, 1986) 
· Husband intentionally kills his wife to end her years of suffering
· Knew that his affirmative act was against the law, but killed his wife as a “mercy killing” → guilty of premeditated first degree murder
· 2. Bodily Movements that do not qualify for criminal liability: 
· a. Involuntary Acts - defendant CANNOT be held liable for a physical or verbal act that is not the product of their own volition
· Ex: epileptic seizures, turrets syndrome 
· b. BUT, defendant who has knowledge of his dangerous condition (e.g. sleepwalking, epilepsy) may still be at fault for performing a criminal act while in this involuntary state 
· Case: People v. Decina (New York, 1956)
· Concurrence says he can’t be considered reckless because he was unconscious while experiencing a seizure while driving
· Majority: very act of Decina entering the vehicle, knowing he is prone to epileptic seizures, is sufficient to prove recklessness
· B. Omission (failure to act): normally, under American criminal law one does NOT have a duty to act to prevent the harm of another person. 
· Exceptions: 
· 1. Statute: often impose a legal duty to act and thus require action
· Ex: anyone with income in the preceding year above a certain level must file an income tax return, or must at least request an extension
· 2.  Contractual Obligations: failure to fulfill obligations may create duty to act 
· Ex: lifeguards, surgeons, air traffic controllers
· have a duty to show up and perform agreed upon duties in a reasonable manner
· Criminal liability may arise for foreseeable injuries that occur due to the defendant’s failure to reasonably perform duties 
· Case: Barber v. Superior Court (California, 1983) 
· Cessation of heroic life support is not an affirmative act, it is a withdrawal or omission of further treatment (no criminal liability unless there is a duty to act) 
· No duty to act; doctors were not under a legal duty to continue futile life support 
· 3. Relationship Obligations: includes specific familial or special relationship establish a duty of care requirement (i.e. parent/child, spouses, caregiver/dependent)  
· Case: Williams v. State (Washington, 1971)
· Parents waited too long to take their child to receive medical care on a toothache because they were scared he’d be taken away from them 
· There was enough evidence to convict the parents based on the failure to act under the “ordinary caution” standard of a reasonable person
· A reasonable person would have recognized the bad signs & take their child to the doctor
· 4. Voluntary Assumption of Duty: criminal liability can arise by virtue of defendant having voluntarily assumed a duty of care for someone, but then having failed to reasonably fulfill that duty 
· 5. Misfeasance: defendant’s conduct created the perilous situation in which the victim finds herself in, and the defendant fails to provide reasonable assistance to the victim 
· Case: Stephenson v. State (Indiana, 1932)
· Defendant was member of KKK who had kidnapped, assaulted, and raped the deceased victim
· Once they kidnapped her, they were given legal status to take care for her since they put her in this dangerous situation (their omission created a misfeasance → victim took poison and killed herself) 
II. CRIMINAL INTENT
· Mens Rea- mental state; criminal intent requires to establish a defendant is criminally liable for general intent, specific intent, and malice crimes (NOT required for strict liability crimes)
· Scenario #1: Simon Burch 
· Hits baseball & accidentally kills a woman → no criminal intent
· Scenario #2: Cher from Clueless 
· Cher doesn’t stop at stop sign; if another car comes in (expecting Cher to stop) → negligence; Cher made the conscious decision not to stop & civil liability (not criminal) is likely 
· Scenario #3: Trains and automobiles w/ Steve Martin 
· Car going in the wrong direction; entered freeway at “exit only” 
· Arguing so much that they didn’t see it was an exit only → most likely a form of criminal negligence
· Scenario #4: Car goes on freeway in wrong direction to avoid traffic
· KNOWINGLY went on freeway in wrong direction (b/c it was empty), but this is the most punishable form of criminal negligence b/c it wasn’t done so accidentally
· A. Transferred Intent: intent to commit a crime may be transferred to a different victim than the defendant originally intended. 
· Ex: if defendant shoots, attempting to kill A, and accidentally kills B → transferred intent can take place 
· Prosecution has two separate crimes available for prosecution and conviction
· a. Murder of B (actual person killed)
· b. Attempted murder of A (original target) 
· GENERAL RULE OF THUMB: can’t transfer intent between different crimes because you must have different felonious states of mind for each crime
· Case: Regina v. Faulkner  (Ireland, 1877)
· Defendant charged with arson and larceny after stealing rum and accidentally starting a fire that burned down ship
· It’s not enough that he had a felonious state of mind to steal the rum; still can’t convict him of arson since he lacked mens rea for that crime 
· Must have a different felonious state of mind for each crime; otherwise criminals would be subjected to harsher punishments & there’d be no levels of crimes 
· Exceptions: 
· 1) felony murder 
· 2) misdemeanor manslaughter rule 
· B. Strict Liability: so called “no-intent” crimes; no mens rea required (only actus rea)  
· Defense that are said to negate intention cannot be used to defend against crimes 
· a. Types 
· i. Statutory rape 
· Jurisdictional split
· In CA, statutory rape is considered a general intent crime (for ages 14-18); child molestation is considered a strict liability crime (when under 14)
· ii. Toxic dumping 
· Made it a strict liability crime to negate mistake of fact defense; e.g. can’t claim you didn’t “know” it was toxic → you run the risk of it being toxic 
· iii. Consumer protections (no selling of mislabeled products) 
· b. Defenses (no intent defenses available as in Gen./Spec. Intent)
· No mistake of fact defense 
· Case: Regina v. Prince (England, 1875)
· Defendant argued that based on reasonable facts, he believed the female was of age 
· Because this is not a general intent crime; defendant ran the risk that the girl was under age and therefore reasonable mistake of fact is NOT a defense 
· Only possible mental defenses:
· Insanity 
· Unconsciousness (e.g. caused by involuntary intoxication)
· Duress (possibly)
· TIP: If absence of adverbs (e.g. knowingly, willfully, or intentionally) then it is probably a (no intent) strict liability crime 
· C. General Intent: To convict, a GI crime only requires the defendant had a single mental state at the time the defendant perpetrated the criminal act (actus reus)
· a. Types
· Most crimes are GI crimes; all crimes not mentioned as falling within any other category of mental state are GI crimes
· Ex: Defendant is sitting in the park and decides to stick out his leg and trip a passerby as a joke. The victim lost his balance and broke his leg. 
· Battery = defined as the intentional touching of someone resulting in a serious injury
· Though defendant did not mean to cause harm to the passerby, all that is required to convict someone of a general intent crime is that they commit the act itself
· Here, the intentional touching (battery) and the touching causing harm = all that prosecution has to prove
· b. Defenses: 
· 1) Reasonable Mistake of Fact 
· (can’t be unreasonable) 
· 2) Involuntary Intoxication / Unconsciousness
· 3) General Defenses
· Insanity, self-defense, duress, necessity, consent, defense of property, entrapment
· D. Specific Intent: requires that the defendant had an intent to perform the prohibited act, combined with an intent to bring about the prohibited result
· Juggling ball analogy; doing 2 different things at once → afforded other defenses because SI crimes require a more sophisticated mind
· Crimes require the defendant  to act with multiple Mens Rea at one time; acts committed with a specific further purpose in mind.
· e.g. larceny - taking of someone’s property with intent to not give it back
· Ex: Defendant is sitting in the park and decides to stick out his leg and trip a passerby as a joke. The victim lost his balance and broke his leg. 
· Aggravated battery = defined as the intentional touching of another, with intent to cause serious bodily injury 
· Specific intent crime; must prove that defendant had the intent to bring about serious bodily injury 
· a. Types (only SI crimes)
-Solicitation


-False Pretenses
-Conspiracy


-Robbery
-Attempt


-Burglary
-Larceny



-Forgery
-Receiving stolen property 

-Assault (only if classified as attempted battery; approx half of  jrdx)
-Embezzlement 


-First degree murder
  actual malice crime, but treated as specific intent crime; Unreasonable   Mistake of Fact defense available under Imperfect Self-Defense
· b. Defenses
· All GI defenses are applicable PLUS
· 1) Unreasonable mistake of fact 
· 2) Diminished capacity 
· Substantial voluntary intoxication
· Ex: Defendant was so drunk that he did not know anyone else was around him when he fired gun
· If charged w/ assault (attempted battery), then can use dim. capacity
· CA says voluntary intoxication shouldn’t be used as a defense for assault or battery
· Significant mental disease or defect / chemical imbalance
· E. Malice: most often treated as GI crimes, but 1st Degree Murder may be treated as a SI crime when analyzing the premeditation and deliberation requirement under intent to kill malice aforethought
· a. Types
· 1) Murder
·  but 1st Degree Murder may be treated as a SI crime when analyzing the premeditation and deliberation requirement under intent to kill malice aforethought
· 2) Arson
· b. Defenses
· 1) Mistake of Fact (reasonable)
· unreasonable mistake of fact only available under Imperfect Self-Defense (battered spouse/child defense
· 2) Involuntary Intoxication/Unconsciousness
· 3) General Defenses (insanity, self-defense, imperfect self-defense)
· excludes consent, duress, or necessity when murder
III. INTENT DEFENSES
· A. Mistake of Fact
	Mental State of the Crime Charged
	Application of MOF Defense

	Specific Intent
	Any mistake; reasonable or unreasonable

	General Intent
	Reasonable mistake only

	Strict Liability 
	Never 

	Malice
	Reasonable mistake only, (with exception of unreasonable mistake for imperfect self-defense


· B. Voluntary Intoxication: intoxicant knowingly and voluntarily ingested by individual who reasonable knew it was an intoxicant
· Addiction/Alcoholism not a defense or excuse, even though they cannot be convicted for simply being an addict
· a. Applicability 
· Not a defense to GI crimes
· Case: State v. Stasio (New Jersey, 1979)
· Defendant tried to raise defense of intoxication to a charge of assault after pulling out a knife at a bar and demanding money from the cash register
· But since assault is a general intent crime, intoxication cannot be used as a defense 
· Can be a defense to SI or malice crimes (under diminished capacity theory)
· Diminished capacity:  NOT recognized in CA (as of 1980’s), but unconsciousness due to VI is recognized
· Case: People v. Hood (California, 196)
· Decided in 1960 in CA (before diminished capacity defense was eliminated)
· Defendant’s voluntary intoxication cannot be used as a defense; intoxication is irrelevant and not permissible in excusing the defendant from a general-intent crime because acting rashly and impulsively is sufficient intent
· Case: People v. Newton (California, 1970)
· Defendant, member of Black Panther Party, shot and killed a police officer 
· Occurred after defendant was shot in his stomach → claiming he was unconscious and suffered from amnesia due to the effect of the bullet wound 
· Charged w/ a specific intent crime; it was prejudicial for trial judge not to give instructions on unconscious defense (only gave instructions on diminished capacity -- still allowed in CA at this time)
· NOT  an absolute defense, but can mitigate to a lesser crime
· NOT a defense to malignant/depraved heart/reckless homicide
· Case: People v. Register (New York, 1983)
· NY; 1983 – Defendant  brought loaded gun to bar, got drunk shot and killed multiple people; gov’t sought reckless/malignant heart conviction b/c Voluntary Intoxication/diminished capacity not a mitigating defense)
· C. Involuntary Intoxication: occurs if the intoxicant was not knowingly and voluntarily ingested (e.g. someone got roofied), or at least the effects of the intoxicant were not reasonable known to the defendant (e.g. defendant took Ambien & was unaware of side effects) 
· a. Applicability 
· Same effect as insanity; defense to ALL crimes (even no-intent strict liability crimes) 
· Only a defense if the trier-of-fact concludes that the defendant engaged in his criminal conduct because of the intoxication
IV. CAUSATION
· A. Cause in Fact / “But For” Cause: defendant’s criminal conduct was a cause of the harm to the victim. “But for” the acts of the defendant, the injuries would not have occurred when and where they did.
· Every object or event has a seemingly infinite number of preceding causes in fact without which the event would not have occurred 
· Ex: Murderers on death row 
· Why aren’t the doctors who delivered these people into the world also on Death Row?
· → law only recognizes a small number of causes as legally responsible 
· Ex: Your grandma is a but-for cause of your life/creation
· But we’re not going to hold her as a legal cause for any crime or wrongdoing that you commit
· Not close enough to the liability
· There are cases in which the defense of an accused rests upon the absence of cause in fact 
· Case: Williams v. State (Washington, 1971)
· WA = anomaly; doesn’t require criminal negligence for criminal litigation, say that simple negligence is sufficient
· Defense argues for lack of causation → their failure to take kid to doctor did not cause his death & they weren’t subjectively aware
· Court says lack of causation is not valid defense b/c a reasonable person would have exercised “ordinary caution” and recognized : the bad symptoms in the first 5 days and sought medical care
· Defendant need not be sole cause, only need to establish that conduct was a link of causation
· Case: Burrage v. United States (SC of US, 2014)
· Burrage (drug dealer) argued that he should be acquitted b/c he was not the but-for cause of death
· Burrage knew he sold illegale drugs, but even if he didn’t sell the drugs, would they have died anyways? 
· Burrage = guilty of distributing drugs, but not a but-for cause (and therefore not a proximate cause) b/c it can’t be proved that it caused the overdose 
· Rely on expert testimony that say deceased  might have died anyway
· B. Proximate Cause: exists when the defendant’s conduct is determined to be a direct and final cause of the harmful result 
· only a tiny percentage of the actual but-for causes will be deemed a PC to give rise to criminal responsibility
· Cannot be a proximate cause without first being a cause-in-fact
· Case: Commonwealth v. Atencio (Massachusetts, 1963)
· Prosecution says but-for the game and bringing in the gun, the deceased wouldn’t have played Russian Roulette & died 
· Don’t have to show that defendant actually intended to cause injury, but that he intended to engage in the conduct that led to the unintended harm
· Defendant’s intentional conduct is a sufficient cause/link to death
· Case: Stephenson v. State (Indiana, 1932)
· Because deceased  was so ill and could not eat (the direct and proximate result of the treatment accorded to her by the defendant), the defendant’s conduct rendered the deceased “distracted and mentally irresponsible”
· Thus, it was foreseeable that suicide was a consequence of his conduct; she wanted to liberate herself
· Deceased’s taking of the poison = INTERVENING ACT
· Broke the causal connection of his assault and her death
· But, his conduct = proximate cause b/c it was foreseeable that she would want to take her life after being kidnapped,  raped, assaulted, and beaten
· If defendant’s  wrongful conduct is the “direct and final” cause of V’s harm = Proximate Cause (even if another cause, separate/distinct, combines w/ DEF conduct to cause ultimate injury – in those cases can be held joint and severally liable.) 
· Ex: A stabs B, inflicting fatal would, while at the same time X, acting independently, shoot B in the head, also inflicting a fatal wound
· B dies from effects of both wounds
· Both A & X are the cause-in-facts and the proximate cause of B’s death
· Defendant may also be PC  when they are the cause-in-fact and a foreseeable intervening event acts as the final and direct cause of injury
· Foreseeable Events
· Negligent medical treatment (unless grossly or reckless) will not absolve defendant of liability 
· Refusal of Medical Treatment will not absolve defendant of liability 
· Victim’s actions in response will not absolve defendant of liability 
· E.g. victim runs into the street and gets run over after fleeing from defendant → defendant is still the PC
· Ex: Punch out a V and leave them in the road and they are ultimately run over by a car and killed; Can be held to be PC/Legal Cause of death b/c it was reasonably foreseeable a car could run over the unconscious V.
· → but if the victim was left on the front door step (instead of in the middle of the road) → not foreseeable 
· Unforeseeable Event
· Ex: Death of Sydney Barringer 
· Sydney is pushed off the roof and is shot on the way down 
· Pusher is the cause-in-fact, but not the proximate cause 
· Bullet wound is what caused instantaneous death 
· Bullet = intervening and superseding  event that is the PC
· Not foreseeable that Barringer would have been shot; the bullet wound cuts off all liability for any preceding acts 
· Pusher would be guilty of attempted murder, but not Barringer’s death
· Proximate/Legal causation does not mean a crime has been committed; a defendant can be the PC of harm to a victim, but may not be criminally liable if harm was excusable or justified [image: image1.png]Cau
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V. HOMICIDE
· A. Types of Homicides
· 1) Murder
· @ CL there were no degrees of murder
· a. First Degree Murder
· ONLY occurs through
· Premeditated and deliberate intent to kill, or
· Felony-murder
· b. Second Degree Murder
· Common law murder 
· 2) Voluntary Manslaughter
· Murder w/ a mitigation
· 3) Involuntary Manslaughter
· Criminally negligent homicide 
· Exception: state of Washington holds that simple negligence (as opposed to criminal negligence)  is sufficient to convict one of voluntary manslaughter
· Williams v. State
· Misdemeanor Manslaughter 
· B. Homicide as Murder: in order for a homicide to be considered murder, then at the time of the killing there must be one of four requisite malice aforethought  mental states
· 1. Intent to Kill: when one intends to cause the victim’s death; only explicitly expressed for of malice
·  Intent to kill w/ premeditation and deliberation = 1st degree murder
· Intent to kill w/o premeditation and deliberation = 2nd degree murder
· Intent to kill w/o premeditation and deliberation and a defense/mitigation = voluntary manslaughter
· 2. Intent to commit serious bodily injury: when one intends to inflict serious bodily harm on a victim; may not have consciously desired to cause V’s death, but V dies are a result of the bodily harm
· Ex: A stabbed B in the arm, and B as a result of the injury bled to death.
· (Examples of serious bodily harm – shooting, stabbing, swinging a bat, breaking bones)
· If a weapon is used to cause the seriously bodily harm that is deemed deadly then intent to kill may be implied
· No malice intent if the V had a particular condition that made them more vulnerable to serious injury if the defendant  was unaware of condition;
· Malice if the defendant  was aware of the condition 
· Ex: Defendant  punches a person with hemophilia that causes the V to die of internal bleeding – malice if known; no malice if DEF was unaware). 
· 3. Depraved heart/reckless: defendant engages in intentional performance of a grossly reckless act that is subjectively understood by him to entail a substantial likelihood of causing death or great bodily injury. 
· gross recklessness + awareness of high risk of serious harm 
· Elements:
· 1) The conduct of defendant  exposed a high degree of risk to human life and safety;
· 2) No/little social value to the conduct;
· 3) Defendant  intentionally engaged in the reckless conduct; and
· 4) Defendant  must subjectively have been aware that his intentional conduct had a high degree of risk to human life and safety.[image: image3.png]NO - No
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· 4. Felony murder: the intent to commit the felony creates, in the mind of the defendant felon, the “malice” required in order to make any foreseeable homicide occuring during the perpetration of that felony a murder 
· Single major exception against allowing the mens rea of one crime to be used as the requisite mental state for a completely different crime 
· C. First Degree Murder:  unlawful, willful, deliberate, and premeditated killing of another
· 1. PREMEDITATED AND DELIBERATE INTENT TO KILL
· **in CA all murder committed with destructive/explosive device, weapon of mass destruction, poison, lying in wait or torture are considered P & D and therefore 1st Degree**
· Premeditated: thought out and planned (“lying in wait”) 
· Case: Jahnke v. Wyoming (Wyoming, 1984)
· Battered son waiting in garage for his father to come home so he could kill him, also equipped his sister w/ weaponry and placed weaponry throughout the house in case he was unsuccessful in his first attempt
· As soon as father got out, son killed him 
· No imperfect self-defense in Wyoming, but ended up being convicted of  voluntary manslaughter 
· Deliberate: homicide committed by a defendant in a “cool-headed” and rational state of mind and the defendant has weighed the consequences of their actions
· Unintended consequence of this standard is that the most heinous murder crimes are downgraded to lesser crimes because defendant seems to be in the heat of passion
· Case: People v. Wolff (California, 1964)
· Trial court found defendant guilty of 1st degree murder w/ intent to kill  
· Defendant struck his mom with an axe and then choked her to death → defendant turned himself in
· CA Supreme Court says not enough evidence to convict him of 1st degree murder b/c he was not a fully “mature & well person” because of a  mental illness
· Convicted of second degree murder instead b/c Wolff lacked mature reflection
· General Rule of Thumb: a defendant cannot premeditate and deliberate instantaneously (CA = minority -- established they can occur relatively instantaneously)
· a. Defenses (treated as SI crime w/ same defenses)
· 1. Diminished Capacity (voluntary intoxication)
· Generally a defense to premeditation
· 2. Reasonable Provocation
· Mitigates down to manslaughter
· 3. Unreasonable Provocation
· Partial defense if defendant was subjectively (but not reasonably) provoked 
· Subjective, unreasonable heat of passion works to mitigate SI of 1st degree murder,  but it does not mitigate malice crime of 2nd degree murder down to GI crime of voluntary manslaughter (like reasonable provocation would) 
· Case: People v. Caruso (New York, 1927)
· Caruso kills doctor who was treating his son
· Caruso alleges he was provoked b/c doctor laughed, gave wrong dosage, and arrived late
· Honest, but unreasonable heat of passion does not reduce murder to manslaughter but does prevent the formation of cool and deliberate so as to preclude 1st degree murder conviction
· 2.  FELONY MURDER: a REASONABLY FORESEEABLE homicide that occurs during the perpetration or attempted perpetration of a statutorily listed felony will constitute 1st degree murder.  
· Felonies (BARKRM – burglary, arson, robbery, kidnapping, rape, mayhem)
· CA also includes carjacking, trainwrecking & shooting at an occupied vehicle (post Sarun Chun ?)
· a. Must be inherently dangerous 
· *Majority Rule
· Case: People v. Phillips (California, 1966)
· Prosecution argues felony murder by way of fraud/theft by deception  b/c  doctor promised he’d cure the daughter
· Judge says no; underlying felony must be inherently dangerous to human life 
· The felony must be the proximate cause of her death, and since fraud is not inherently dangerous → no felony murder
· b. Defendant  has any defense to the underlying felony as a defense to the felony murder. 
· Reasoning – if there was no underlying felony there is no felony murder.
· c. Underlying felony must be something other than the killing itself 
· Cannot convert an assault that results in a homicide, or the homicide itself, into a felony murder simply because the homicide or assault was a felony
· Requires the perpetration if a felony other than and in addition to the assault which caused homicide, or the homicide itself
· FOLLOWING CRIMES ARE PRECLUDED FROM FELONY MURDER B/C THEY ARE ASSAULTIVE IN NATURE: 
· Attempted murder
· Voluntary manslaughter 
· Assault w/ deadly weapon 
· Ireland Rule*
 (People v. Ireland):Can’t use inherently dangerous assault as the basis of a felony murder instruction
· Merger Doctrine*: Underlying assault-based felonies that lead to a homicide CANNOT be used as an underlying felony for the purposes of the felony murder rule; those assault-based felonies are seen as merging with the homicide since it is part & parcel of the homicide.
· Case: People v. Sears (majority rule) (California, 1970)
· Defendant  could not be charged with felony murder for committing a burglary w/ intent to assault ex-wife b/c the assault of the ex-wife was an integral part of the homicide of his stepdaughter (citing Ireland). 
· Parsed burglary; burglary is a “fill in the blank crime” → here it was burglary w/ intent to assault
· Merger rule applies → can’t convict of felony murder
· RATIONALE:
· Avoid boot-strapping; circular reasoning / logic because you’d always end up with felony murder 
· If prosecution could always move by way of felony-murder, you would be eliminating mitigation
· d. Death must be foreseeable 
· e.g. a bolt of lightning would not be reasonably foreseeable, though a heart attack suffered by the victim during the robbery would seem to be foreseeable 
· e. Once a defendant  reaches a “POINT OF SAFETY” (ex. slept at home after committing a burglary) the initial felony will be seen to have ended 
· Future homicides cannot  constitute FM  based on original felony.
· But, a death caused by a felon in the midst of fleeing/escaping from the commission of the felony would be felony murder 
· f. A homicide committed by someone other than one of the felons might not be felony murder 
· “Agency” Theory : Defendant can only be guilty of felony murder if the bullet was fired (or any other method of injury was inflicted) by someone who, like a co-felon, can be described as an agent of defendant
· Police or  victim cannot be considered agent of defendant 
· Case: Commonwealth v. Redline (Pennsylvania, 1958) 
· Redline initiated the fire when escaping from the scene of an armed robbery w/ his co-felon
· Co-felon was killed by law enforcement officer 
· Don’t hold defendant liable under felony-murder; death must be a consequence of the felony, not merely coincidence
· Since police killing of  co-felon = justified → can’t convict co-felon under FM 
· In a few agency jurisdictions, if while trying to prevent a robbery or apprehend the robbers an innocent party (i.e. store owner)  kills an innocent third party, the robbers are found guilty of FM
· But, treat deaths of innocent third parties the same as deaths of a co-felon
· Culpability for felon only results if one of the felons fired the first shot or escalated the dangerous conditions beyond the underlying felony (e.g. taking hostages or using human shields) 
· Reckless Theory of Proximate Cause (CA & Accepted Rule of country)): Defendant may be held liable for the death of a co-felon by a 3rd party if the defendant or co-felon’s conduct let to an egregious escalation of the inherent danger of the crime which led to the death of the co-felon.
· Reckless conduct or depraved indifference of defendant or co-felon create the conditions that make death or serious bodily injury foreseeable 
· Reckless disregard or shooting/starting violence that led to murder 
· Rationale:
· Attempting to limit scope of felony murder, but had the OPPOSITE effect
· From 1960’s-200’s everything became labeled “reckless” 
· Case: People v. Washington (Washington, 1965)
· Unlike Redline, here victim of robbery fired first shot
· Initiating the gun battle = reckless → can’t hold defendant guilty of death of his co-felon since victim fired first 
· Decision based on more restrictive analysis of PC
· ***IF REDLINE HAD OCCURRED IN CA, WOULD HAVE BEEN CONVICTED UNDER FM BECAUSE DEFENDANT OPENED GUNFIRE FIRST → RECKLESS PROXIMATE CAUSE***
· Timeline of FM
· 1960’s: FMR approach in tune w/ the time (McCarthyism)
· 1970’s: War on crime
· More pro-prosecution stance
· e.g. Justice Burke’s dissent in Washington; says there should be no distinction if defendant fired first b/c any distinction is an invitation to further armed crimes of violence 
· 2019: New FM Statute in CA
·   72% of women were charged w/ felony murder for vicarious liability
· CA legislature thought this was excessive 
· Liability for muder = no longer following the aiding/abetting; need reckless indifference apart from felony 
· CA has returned to 1960’s approach that had been chipped away through judicial opinions 
· D. Second Degree Murder: any unlawful killing that is not murder in the 1st degree and has no mitigation or defense (requires malice aforethought) 
· 1. Intent to Kill: any unlawful intentional killing that is not premeditated or deliberate (an instantaneous killing) with no reasonable provocation
· “Heat of passion” killing
· Case: People v. Caruso (New York, 1927)
· Caruso kills doctor who was treating his son
· Caruso alleges he was provoked b/c doctor laughed, gave wrong dosage, and arrived late
· Honest, but unreasonable heat of passion does not reduce murder to manslaughter but does prevent the formation of cool and deliberate so as to preclude 1st degree murder conviction
· 2. Intent to Cause Serious Bodily Injury: an unlawful killing that occurs when defendant intended to only cause bodily harm, but assault ultimately led to the victim’s unintended killing
· Ex: Reginald Deny case – in midst of Rodney King riots, Reginald Deny severely beaten by group of rioters and ultimately passed away from injuries)
· 3. Malignant/Depraved Heart (Gross Recklessness): wanton and reckless (unless in MA) disregard for human life.
· One acts so grossly and recklessly they are aware their conduct creates substantial and unjustifiable risk that will cause harm, but consciously disregard the risk
· Case: People v. Register (New York, 1983) 
· Defendant  brought loaded gun to bar, got drunk, shot and killed multiple people; gov’t sought reckless/malignant heart conviction b/c voluntary intoxication/diminished capacity not a mitigating defense → convicted of second degree  reckless murder
· Split jurisdictions (w/ slight majority) agreeing that getting so drunk is reckless in and of itself and cannot be used as a defense 
· Slight minority say that defense of intoxication should be used as a defense b/c conscious awareness is needed for 2nd degree murder 
· Case: Commonwealth v. Malone (Pennsylvania, 1946)
· Russian Poker case
· Defendant didn’t mean to shot the victim; he thought it would take 5 shots to go off,  but instead he shot him on the third 
· Doesn’t matter that there was no ill-will; jury found that it was such gross and reckless behavior 
· Defendant’s conduct was so reckless; should have known that pulling the trigger of a loaded gun against the head of another created harmful risk
· Case: Pears v. State (Alaska, 1985)
· Defendant was warned not to continue driving, he continued to drive while drunk despite the warning 
· Because defendant was given warning & he continued to drive recklessly by driving drunk & running through red lights → he had subjective awareness of the danger & was doing it anyway
· Convicted of depraved heart, 2nd degree murder
· Exception: Massachusetts uses wanton/reckless conduct standard for lesser charge of manslaughter 
· Case: Commonwealth v. Welansky (Massachusetts, 1944)
· Defendant was owner of a large club
· Fire broke out in the club as a result of defective wiring and flammable decorations → almost 500 people died 
· Court allows for objective awareness or subjective awareness; eliminates the necessity of subjective awareness on its own 
· Here, a reasonable person would have known that the defective wires could create a fire hazard → def. convicted of involuntary manslaughter
· 4. Common Law Felony Murder: any killing that occurs during the perpetration or attempt of an inherently dangerous felony (not statutorily listed under first degree felony murder)
· **Judicially created crime**
· Must be inherently dangerous 
· See People v. Phillips
· Must abide by Ireland/Merger Doctrine rules 
· Case: People v. Sarun Chun (California, 2009)
· CA has acknowledged 2nd degree felony murder as a judicially created crime (any inherently dangerous / non-assaultive based crimes that are not enumerated in the statute  warrant this conviction)
· Not felony murder b/c you don’t apply (judicially) an assaultive felony as the basis of felony murder
· Chapman error: if an error made by the trial court which is so egregious and harmful, then it must be reversed so as not do violate defendant’s due process
· E. Voluntary Manslaughter: any homicide that would otherwise have been murder under intent to kill or intent to commit serious bodily injury that has a mitigation
· Provocation Mitigation: 
· 1. A reasonable person would actually have been provoked into a head of passion by the conduct of the victim (obj. standard)
· Case: Holmes v. Dir. of Public Prosecutions (touches on elements 1&2 mostly); (England, 1946)
· Wife told her husband she was having an affair 
· Husband strangled her to death upon hearing the news
· Court held that words alone = insufficient to constitute a provocation mitigation
· “Hard words break no bones”
· 2. The victim’s behavior, which would have also provoked a reasonable person, actually provoked the defendant into a heat of passion.
· Case: People v. Berry (touches on elements 1&2 mostly); (CA 1976)
· Husband killed his wife after she had been taunting him w/ news of her affair and then continuing to be intimate w/ her husband 
· Broadening the standard for provocation mitigation by:
· Saying provocation occurred over time → it was a slow boil that ultimately led defendant to be thrust into a heat of passion
· By allowing words (accompanied by taunting conduct)  to be deemed sufficient provocation (in contract w/ Holmes) 
· 3. At the time the defendant lashed out and killed the victim, a reasonable person would not yet have cooled from the passion they had been thrust into by the victim’s behavior
· Case: People v. Harris (Illinois, 1956)
· Defendant had been beaten by bouncer of a nightclub
· Left & returned shortly ~approx 15 minutes after being beaten → brought a gun and shot/killed the bouncer
· Defendant was definitely sufficiently provoked
· Question to decide: did defendant have a cooling off period? 
· → jury says no; defendant didn’t have enough time to cool off so he’s guilty of voluntary manslaughter, not murder
· 4. At the time the defendant lashed out and killed the victim, that defendant had not yet personally cooled from the passion the victim’s behavior had thrust upon him 
· Diminished Capacity:
· In many jurisdictions (not CA), diminished capacity can mitigate murder down to voluntary manslaughter
· 1) Voluntary Intoxication: if defendant was intoxicated to the point where they no longer had the capacity to establish the requisite intent to kill or commit serious bodily harm, may be mitigated down to voluntary manslaughter 
· 2) Mental disease or defect (short of insanity): if defendant doesn’t have requisite mental capacity to fully appreciate the consequences of their actions or create the intent required, may be mitigated down to voluntary manslaughter 
· Case:  People v. Wolff (California, 1964)
· Wolff did not have ability/mental cognition to maturely reflect on what he did
· → refers to diminished capacity, but dim. capacity is no longer applicable in the state of CA
· F. Involuntary Manslaughter: always the result of an unintentional homicide
· Criminal Negligence
· Common examples
· a) victim dying as a result of injuries caused when the defendant fell asleep at the wheel or
· b) victim dying as a result of injuries caused by the defendant’s careless handling of a firearm
· Crim. Negligence Involuntary Manslaughter would have been 2nd Degree Reckless Murder but for one or both of the following: 
· a) defendant’s behavior, though negligent, was not sufficiently reckless to qualify as murder 
· Recklessness is not outrageous enough 
· b) defendant lacks “subjective awareness” of the creation of a high degree of risk to  human life or safety as required under malignant murder 
· Misdemeanor Manslaughter
· Many jurisdictions limit this type of inv. manslaughter to cases in which the death occurred during the perpetration of an inherently dangerous misdemeanor; though a few jurisdictions also include non-inherently dangerous felonies as the basis for conviction of a misdemeanor manslaughter 
· Common examples: misdemeanor assault / battery 
· You punch someone & they die from the blow 
· Not limited in the same way as felony murder rule under merger rule; misdemeanor can be assaultive in nature 
VI. PROPERTY CRIMES
THEFT CRIMES  = mutually exclusive; can’t be guilty of more than 1 theft crime (theft crimes = spec. intent)
· A. Larceny (no separate crime for larceny by trick; it is still larceny but by way of trick/deceit)
· Elements: 
· a. Trespassory: when defendant takes property without consent of the rightful possessor of the property (includes obtaining property through fraudulent means [larceny-by-trick])
· Larceny-by-trick: defendant obtains possession of property (not title) through fraudulent means; victim’s consent is void if obtained through fraudulent means
· Case: United States v. Rogers (U.S. CoA, 1961)
· Def convicted under “bank robbery statute,” which is contrary to Majority CL b/c robbery is defined as any “larceny” from a federally insured institution (e.g. bank)
· Def was given way more money for the check he went to deposit as a result of teller’s clerical error 
· Def took the extra money, claiming he did not realize it was in excess of the check he deposited 
· If initial receipt of overpayment = innocent (meaning there was no trespassory taking) → then defendant NOT guilty of larceny b/c he lacked fraudulent intent
· Whether he knew of overpayment = critical; needs to be decided on remand
· Majority CL: (adopted in Rogers), says for an initial trespass to occur, the defendant had to have known of a mistake at the time of the taking
· vs. Minority (& MPC): don’t make a distinction between innocent and wrongful taking
· b. Taking (caption): the defendant must take complete control and dominion over the property of the other 
· Ex: If the attempted thief picks up an object which is still chained to the rightful possessor’s wall, it is not yet a completed taking until the chain is cut.
· Ex: If thief pulls at the purse, but victim pulls her purse away
· → not exercising exclusive dominion and control   
· c. Carrying Away (asportation): slightest movement for purposes of removing the property is enough to constitute a carrying away 
· Property needs to be physically moved 
· Case: People v. Robinson (New York, 1983) 
· Defendant can’t be found guilty of larceny (since he is not the one who asported the vehicle  parts)
· Not enough evidence of defendant’s involvement in taking and carrying away to permanently deprive (as is necessary under larceny) 
· Initial trespass of taking the parts had already concluded
· Defendant is instead likely guilty of receiving stolen prop.
· d. Personal Property known to be that of another: must be a tangible good and crime can only be committed against a rightful possessor (not necessarily owner) of the property 
· Majority jurisdiction: property taken from lawful possessor
· Ex: Owner can commit larceny by secretly retrieving his vehicle from a mechanic while it is being repaired
· Mechanic = lawful possessor
· Minority jurisdiction: property taken from owner 
· Cannot commit larceny against another thief b/c thief is not a rightful possessor 
· See also: Robinson
· e. Without consent: consent obtained by fear (duress = robbery) or fraud (fraud = larceny-by-trick) does NOT constitute valid consent
· f. Intent to permanently deprive: defendant has intent to deprive the rightful possessor of the property permanently 
· Does NOT mean defendant does not intend to ever return property 
· i. Risky behavior 
· If  at the time of the trespassory taking, the taker plans to return the property, but while in possession intends to engage in behavior that raises a strong possibility of serious damage to the object taken → intent to permanently deprive
· Ex: Taking money to gamble in Vegas and paying V back after DEF won money would still constitute intent to permanently deprive because gambling money in Vegas is a dangerous and risky use that had a high likelihood of losing the property.
· Still the case even if property is returned w/out damage
· ii. Intent to permanently deprive must exist @ time of trespass
· An intentional trespassory taking is said to continue to be a trespass until the property is safely returned 
· a) If property is intentionally taken without consent, and therefore the taking constitutes a wrongful trespass, a larceny will not yet have taken place if taken w/ the intent to hand it carefully and return it soon
· → lacks intent to permanently deprive (even if item is accidentally damaged or destroyed before being returned) 
· b) However, one who intentionally takes w/out lawful consent, but w/ intent to care for the property and return it soon and safely, will become guilty of larceny if that wrongful taker later changes her mind and decides to keep the property or handle it in a risky manner
· True even if property is returned undamaged
· c) Majority Common Law: one who innocently takes someone else’s property and later, learning of their mistake, decides to keep it (or handle it in a risky manner) is not guilty of larceny 
· Only recourse = tortious act of conversion
· vs. Minority View (&MPC): both an intentional and accidental taker becomes guilty of larceny if they decide to keep the property or later handle it in a risky manner
· Exception: If defendant makes reasonable effort to return property, but is unable to find rightful owner/possessor→ not guilty of larceny if they keep property 
· Defenses
· 1) Mistake of Fact
· Taking an item that defendant believed to be their own is NOT larceny 
· Ex: Picking up your car from valet and accidentally driving off with the wrong Gray Honda Civic. 
· Provides taker w/ a complete defense
· vs. Mistake of Law
· Ex: Defendant hunts and kills a white Bengal Tiger not realizing that this animal is on the endangered species list and killing it is a crime 
· NOT a defense because this is a mistake of law, not fact 
· Majority CL Rule: if there is a mutual mistake and the recipient is innocent of wrongful purpose at the time of his initial receipt, the subsequent conversion cannot be larceny. 
· Case: U.S. v. Rogers (U.S. CoA, 1961) 
· Court must decipher if defendant knew of the overpayment @ the time he took the money 
· If he was unaware of the overpayment → not a trespassory taking → no larceny 
· 2) Intent to Return wrongfully borrowed property 
· ***MAY  be a defense, but not automatic (usually only a defense to larceny, not embezzlement)
· B. Embezzlement: the fraudulent or unlawful conversion of another person’s property by a person who was in lawful possession of the property at the time of the misappropriation  (e.g. employee or agent theft) 
· Elements: 
· a. Fraudulent Conversion: defendant must handle or use property in a manner that is inconsistent with or beyond the legal scope of their lawful right to possession the property 
· Criminal conversion: requires that there have been conduct on the part of the alleged embezzler different from, or in addition to, a simple carrying away of the property (ALL THEFT IS CONVERSION, NOT ALL CONVERSION IS THEFT)
· Carrying away is NOT necessary (unlike larceny), but legal conversion of the property is required
· Ex: An employee who has lawful possession of her employer’s property might also have physical control of that property 
· Prosecution must shot that the alleged embezzler did something more than merely pick up and carry away the allegedly embezzled property 
· Ex: Employe inappropriately used the employer’s property & concealed this use. 
· Inappropriate use or some form of concealment is usually required to convict one of embezzlement 
· Inappropriate use = arguably present in Talbot
· Criminal v. Tortious Conversion
· Under civil law, one who innocently converts property, without fraud, may nonetheless be responsible civilly for the value of property 
· Though civilly responsible, convertor would not be criminally guilty if there was no fraudulent intent 
· Ex: Tortious converter is not guilty of embezzlement if they have the intent and substantial ability to return the particular misappropriate piece of property (e.g. a painting) and do not intend to treat the property in a risky manner. 
· Considered to have lacked the criminal required intent to defraud 
· On the other hand, intent to eventually restore that equivalent value non-fungible item (such as the monetary worth of the painting) is NOT a defense to embezzlement
· Rationale: Although there may be an intent to restore the value of the object (accompanied by ability to repay), this is not a defense because actual ability to restore is unlikely (see People v. Talbot)
· → courts decided AGAINST allowing this to be a defense since only so few people would be able to actually restore the item
· NO DO OVERS! Don’t have an excuse / defense if you were going to pay it back before anyone noticed
· b. By Someone in Lawful Possession: defendant must have had lawful possession at the time they improperly converted the property into their possession (e.g. an employee has control over money or goods as part of their duties)
· Custody
· If an employer hands property to his employee, that employer is said to have retained and not to have transferred “possession” of that property 
· Employee only obtains “custody,” NOT actual legal “possession” 
· If an employee misappropriated property which he only had “custody” over → crime is larceny NOT embezzlement
· Possession
· When an employee acquires property, on behalf of his employer, directly from a 3rd party, then the employee is said to have obtained “possession” of the property
· Misappropriation of such “lawfully possessed” property = embezzlement 
· “Custody” v. “Possession”
· If employee acquires cash money from a 3rd party belonging to her employer, places it in the cash register for a very brief period of time before misappropriating it → legal possession 
· Would be guilty of embezzlement
· Case: Commonwealth v. Ryan (Massachusetts, 1892) 
· Store owner set up 2 agents to conduct transactions w/ his employee (defendant
· Def  puts money in drawer,  didn’t register the sale, and then took the money  
· Because money was never in complete control of employer (since defendant took it from drawer shortly after), employer never had exclusive dominion
· → CANNOT be larceny 
· vs. if def. left $ in drawer for a few hours & then took it → guilty of larceny 
· Since defendant’s intent was to take the money for himself, he was in legal possession → guilty of embezzlement 
· c. Property of Another
· The property in question must be the legal, tangible property of another (does not apply to real property) 
· Other Considerations
· Alleged embezzler does not have to be shown to have personally benefited from the conversion 
· e.g. donating embezzled property to a charity = not a defense 
· Case: People v. Talbot (CA, 1934)
· Defendant claimed he took money to invest it into the stock market to help his co. b/c stocks were plummeting 
· Though def. thought what he was doing was lawful (and it was standard practice of the time) → not a defense 
· Though he made no effort to conceal & embezzled the funds very openly → still guilty of embezzlement 
· Guilty of embezzlement @ the moment he misappropriated the funds
· Application
· Applies to workers in a store 
· Applies to a bailor/bailee relationship in which one party entrusts their property to another (e.g. drop off your clothes at dry cleaners)
· Embezzlement & larceny → NO TITLE OBTAINED
· If title is obtained, cannot be guilty of larceny or embezzlement 
· May be guilty of false pretenses or nothing at all 
· Jurisdictional Split 
· Majority: intent to permanently deprive is an element of embezzlement 
· Often satisfied even though the alleged embezzler planned on returning the misappropriated property or its equivalent, but intended to deal w/ property in a risky manner (e.g. buying stock)
· History 
· Embezzlement = creation of the courts to avoid having to find a def guilty of larceny (which was historically a capital felony w/ sentence of death) 
· Make distinction between embezzlement (legal possessor of property) vs. larceny (unlawful possessor guilty of trespass) 
· C. False Pretenses: persuading of the owner of property to convey title to the perpetrator by means of a false pretense (a lie). 
· *** Unlike embezzlement and larceny, false pretenses requires passing of title
· e.g. obtaining student loan → title has passed 
· Elements: 
· a. Obtaining title of another’s property: requires the defendant to acquire the property and title from rightful owner 
· Ex: A borrower acquires title, as well as possession, to any funds borrowed
· If wrongdoer obtains a loan by means of a false representation made to the lender, than the title to money has passed from that lender to the misrepresenting borrower and the crime committed would be  false pretenses
· b. By an intentional (or knowingly) false statement: rightful owner must be induced to transfer title and property through false pretenses 
· Majority Rule: false statement must be about a past or present fact (NOT a future fact)
· Defendant’s unfilled promise for something in the future cannot constitute crime of false pretenses 
· Minority Rule (& MPC): false pretenses can be established even when defendant’s misrepresentation or false statement deals w/ a future fact
· False statement/misrepresentation must be material to other party’s decision to transfer property and title (need not be the sole inducing cause)
· Case: People v. Ashley (CA, 1954)
· Defendant convicted of defrauding two older women of all their savings in order to build a theater
· Not larceny b/c when money was passed to defendant, title passed since it was an investment to build theater (women intended to pass both title and possession) 
· → can’t be embezzlement either, since title was passed
· Def lied about his present assets (also maybe made some misrepresentations about future) 
· Majority opinion expands this to allow for future misrepresentations;
·  concurrence says no future misrepresentations; it’s enough to show he made present misrepresentations of his present assets
· c. With Intent to Defraud: defendant must have made false misrepresentations or statements for the purpose of fraudulent obtaining the title and property from rightful owner 
· Results in the odd circumstance that if defendant believes what she is promising is false (but later turns out to be true), she is not technically guilty of false pretenses
· D. False Pretenses or Larceny by Trick?
· False Pretense: obtains TITLE and possession through deceitful means (physical possession not necessarily required) 
· Once title has been transferred to defendant, false pretense is the ONLY criminal theft charge available
· (e.g. analogy of balloon of larceny & balloon of embezzlement popping)
· Larceny by Trick: only obtain POSSESSION by deceitful means; victim’s consent is void if obtained through fraudulent means
· Case: Graham v. United States (U.S. CoA, 1950)
· Def (lawyer) asked for $2200 dollars from client - $200 for services fee and $2000 to bribe police to drop charges
· $200 → def obtains property from victim by means of a trick; has not acquired title nor lawful possession
·  But had no intention of ever passing the $2000 onto police; Ct determined larceny-by-trick b/c victim did NOT hand over title of $ to defendant 
· Defendant obtains possession of $2000 by deceit 
· Def guilty under theory of larceny by trick[image: image4.png]Larceny-by-
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· E.Robbery (Larceny + Assault):  a threat of imminent bodily harm to the victim, or someone in their company, in order to obtain property from their immediate vicinity
· Elements
· a. All elements of completed larceny 
· Trespassory + taking + carrying away + personal prop that is believed to be of another + without consent + w/ intent to permanently deprive
· b. Taking from the person or from their immediate presence
· Presence = interpreted broadly; could cover the tying up of a farmer in his barn and then taking things from this house 
· c. Taking must be by means of physical harm to, or fear/threats of, imminent harm to a human being
· Physical Harm 
· A small amount of force or violence on the part of the perpetrator in order to acquire the stolen property is sufficient 
· Ex: ripping a necklace off someone 
· Sufficient since force is being apple to victim’s neck in order to dislodge the necklace 
· Ex: Picking a pocket or snatching a purse
· Constitutes a larceny if accomplished so carefully that victim is unaware of taking until after perpetrator has complete possession of stolen item 
· Fear/Threat of Imminent Harm 
· Must be a threat of imminent harm to human being (e.g. money for your life) 
· NOT ROBBERY IF: 
· Threat is to destroy  an animal or property 
· Threat of revealing a humiliating secret 
· Demand that victim does something under threat to publicly accuse them of having committed a crime → not robbery 
· Threats to commit future harm 
· Threat of future harm in exchange for the victim to do something = extortion 
· **CA has hybrid crime b/w larceny and robbery – Grand Theft Person – grabbing of something w/in immediate area of the person or grabbing something attached to the person – treated more severely than larceny. **
· F. Extortion (Blackmail): use of malicious threat of force in order to obtain property or effect the victim’s conduct 
· Elements:
· Malicious Threat 
· Doesn’t have to be an imminent threat, can be threat of future harm 
· In Order to Effect Victim’s Conduct
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· Allowable Threats 
· Victim of another’s wrongful or criminal conduct may threaten to have wrongdoer prosecuted unless they return the stolen property →  not guilty of extortion 
· 1) Victim can demand that alleged thief not only return property taken, but also reasonable collateral expenses incurred by victim as a result of theft 
· CANNOT threaten criminal prosecution in order to obtain more money than value of property taken 
· Case: State v. Burns (Washington, 1931)
· Case is remanded; must be decided if defendants were guilty of extortion or not when demanding that an employee return embezzled funds 
· If employee was guilty of extortion → defendants NOT guilty of extortion IF they demanded only the money that was embezzler (and nothing more) 
· If employee did not commit embezzlement → defendants guilty of extortion UNLESS they had an honest and good faith belief that he was a thief
· 2) Victim A  honestly & in good faith (though erroneously)  believed that B took their property 
· *Majority Rule of modern jurisdictions*
· → extortion no longer treated as strict liability crime, since an honest yet erroneous belief is  now allowed 
· 3) Victim can only demand that the actual item taken or its monetary value be returned (NEXUS) 
· Case: State v. Pauling (Washington, 2003)
· Defendant threatened to disseminate explicit photos of his ex-girlfriend (constitutes malicious threat) unless she paid him the money she owed him 
· Even though photos are Pauling’s property → still extortion b/c the threat must have some connection to the remedy that  is sought 
· Threat of disseminating embarrassing photos = NOT connected to money owed 
· G. Receiving Stolen Property: one who receives property which they know to have been stolen, is guilty of the crime of receiving (or possessing) stolen property
· Elements
· 1. Receive Property 
· Case: People v. Robinson (NY, 1983) 
· Defendant can’t be found guilty of larceny (since he is not the one who asported the vehicle  parts)
· Not enough evidence of defendant’s involvement in taking and carrying away to permanently deprive (as is necessary under larceny) 
· Initial trespass of taking the parts had already concluded
· Defendant is instead likely guilty of receiving stolen prop.
· 2. Knowing Property was taken illegally 
· Additional Considerations
· 1. Defendant not guilty of theft of property UNLESS they took part in the taking of the property 
· 2. Theft of property and receiving stolen property are normally mutually exclusive 
· Wrongdoer can typically only be convicted of one or the other 
VII. ATTEMPT CRIMES
· A. Attempt: mere preparation is INSUFFICIENT to constitute an attempt.
· Elements:
· 1. A specific intent to complete the target offense, and
· all attempt crimes are specific intent crimes 
· 2. An overt act in furtherance of that intent  (Split JDXS  w/ slight edge to MPC)
· a. DANGEROUS PROXIMITY: an act must come or advance very near to the accomplishment of the intended crime 
· very narrow/pro-defendant in hopes that defendants would later change their minds
· Looks forward to see how much is left to complete before committing the crime 
· Case: People v. Rizzo (NY, 1927)
· Defendants intended to rob an employee of a payroll when he left to carry  it from the bank
· Defendants waited outside bank w/ firearms, never found /saw the employee they intended to rob
· Not guilty of attempt to commit robbery b/c they didn’t get close enough to committing the very act since they couldn’t even reach the guy they wanted to rob 
· b. SUBSTANTIAL STEP MODEL (& MPC): defendant must have taken a “substantial step” towards the completion of the target offense 
· Looks backward to see what the defendant has already done in furtherance of the crime 
· Says that Rizzo & “dangerous proximity” standard would have let too many people go home scot-free → trying to make it easier for prosecution to convict 
· Case: State v. Latraverse (Rhode Island, 1982) 
· Defendant sat outside detective’s home b/c he wanted to get back at detective for outting him for his participation in receiving stolen car goods 
· Defendant’s car had a baseball bat, a wire coat hanger (to open a car door) and note that read “not it’s my turn asshole” → substantial steps taken to intimidate 
· Court recognizes abandonment defense → allow Defendant to establish by preponderance of evidence if defendant’s act of driving away = sufficient as a defense
· Defenses (** ABANDONMENT & LEGAL IMPOSSIBILITY = DEFENSES TO ATTEMPT CRIMES ONLY**)
· Rationale: every attempt crime is a specific intent crime; defendant can raise all of the specific intent crime defenses 
· e.g. someone doesn’t unplug computer, so larceny is not completed → instead attempted larceny 
· Zone of perpetration (e.g. entering the room) you are engaging in thought 1 → enter physical room & are engaging in thought 2 (with the intent to steal the computer)
· 1. Voluntary Abandonment: must be a change of heart from within; can’t be based on interference or fear of being caught/detected (e.g. hear police sirens coming)
· Unique to criminal law; usually no do-overs allowed 
· Minority JRDX & MPC : VA is a complete defense, even if defendant has exceeded mere preparation, they may not be liable for an attempt if they voluntarily abandon their plans 
· Absolves liability of the target offense, but still guilty of crime of  attempt
· ***ONLY AVAILABLE IN ½ OF SUBSTANTIAL STEP JDXS; NOT AVAILABLE IN DANGEROUS PROXIMITY JDXS***
· Equates to roughly ¼ of all states
· MPC adopted VA as a defense to alleviate  fears that innocent people will be convicted under “substantial step” model
· Case: State v. Latraverse (Rhode Island, 1982)
· Follows substantial step model approach
· Allows defendant to raise defense of abandonment if he can show that by driving away he voluntarily abandoned his plans 
· Majority  Rule (&CA): VA is NOT a defense at all -- once defendant has taken enough overt actions to constitute attempt CANNOT put genie back in bottle 
· Case: People v. Staples (CA =middle ground of sub. step & dan. prox)
· Defendant, a mathematician, wanted to rob a bank vault
· Rented an office and began drilling down into the floor & brought in other equipment (blowtorch, drilling tools, etc.)
· Landlord of defendant’s office became suspicious → defendant abandoned his plan after saying he realized he wouldn’t get enjoyment from a fugitive life
· Court said NO abandonment defense; there was substantial evidence that def. went beyond mere preparation → reached such a stage of advancement that it can be classified as an attempt 
· 2. Involuntary Abandonment: defendant is force to abandon plans b/c of difficulty in completing the crime, because of the increased risk, or b/c he is stopped by an intervening party 
· Case: People v. Staples (CA, 1970)
· Def took substantial steps to rob bank; rented office above the vault, brought in equipment, and began drilling
· Landlord had notified police of defendant’s suspicious behavior and had turned the tools and equipment over to to them 
· Police later on arrested defendant → court makes inference that def became aware that landlord had resumed control over office and turned his equipment over to police 
· → defendant’s plans to rob bank vault were intercepted 
· Def. could have potentially been charged w/ CL burglary 
· → says if any part of perpetrator’s anatomy enter into the premises (e.g. stick hand in the window) = sufficient
· 3. Legal Impossibility: occurs when the defendant’s own personal physically intended acts, even if completed, would not constitute a crime 
· Considerations/Application
· 1) Only refers to what defendant intended to do 
· Ex: A intends to steal B’s umbrella and instead takes his own, which he thought was B’s 
· → no intent to steal & legal impossibility 
· Ex: Seller and Buyer want to make a sale of cocaine or heroin, but in fact it’s baby laxative 
· Drugdealer does everything he physically planned and intended on doing, but NO crime b/c it’s not a drug 
· But it’s still not a crime; despite the fact that they think they are selling something illegal, it’s actually not against the law
· Ex: Selling weed in California 
· You think it’s illegal in CA, but it’s actually legal → legal impossibility b/c it’s not against the law
· 2) CA RULE: Sale in Lieu of: makes it a crime to sell any substance you represent as a drug 
· Designed to protect against  legal impossibility defense
· Adopted by a few other jurisdictions 
· 3) It is a complete defense (not in federal courts) 
· In response to Berrigan case, federal courts eliminated most (but not all) applications of legal impossibility 
· 4) Seen as failing to meet the required actus rea
· There can be no criminal act towards committing a crime when there is no crime to be committed 
· Case: U.S. v. Berrigan (U.S. CoA, 1973)
· Court in this decision followed CL approach → fed court eliminated in response to this decision 
· Defendants had developed a conspiracy to kidnap Prez. Advisor Kissinger and had sent letters to this extent 
· Defendants thought warden didn’t know of the letters, but she did → crime is technically not committed b/c they did have permission 
· Doesn’t matter that defendants had requisite intent; lacks crim act
· 4. Factual Impossibility: occurs when extraneous circumstances unknown or beyond control of actor prevent consummation of the intended crime 
· NOT A DEFENSE IN ANY JURISDICTION
· Ex: You want to rob a specific bank 
· That bank actually burned down → factual impossibility
· See also Rizzo
· Doesn’t matter that the attempted criminal act was made factually impossible; if you took all the necessary steps to complete the target offense and crime would have occurred if not for a mistake in fact 
· → guilty of attempt 
· B. Solicitation: asking another person to commit a serious crime is a crime in itself (soliciting -- murder, arson, robbery, burglary, rape, mayhem, assault w/ deadly weapon, larceny, etc.) 
· “No harm in asking” → WRONG! 
· Elements:
· 1. Asking another person to commit a crime
· Crime is completed as soon as the question is asked 
· Doesn’t require the other person’s agreement; simply asking is sufficient for crime of solicitation 
· Crime of solicitation merges into the crime of conspiracy 
· If the person solicited (subjectively) agrees to the criminal proposal, then the crime is generally a conspiracy and should NOT also be considered a solicitation 
· Rationale: merger disallows a defendant from being convicted and sentenced for both the crimes of solicitation and conspiracy 
· Evidentiary Requirement 
· CA Rule: in order to satisfy the evidence required under criminal solicitation, the offense must be proved by the testimony of two witnesses, or of one witness and corroborating circumstances
· Case: People v. Lubow (NY, 1971) 
· Defendants enlisted another to engage in a scheme to defraud creditors in the diamond industry 
· NY follows the  rule that in order to prove solicitation, there must be  1 witness and other corroborating evidence or at 2 witnesses otherwise (draws from CA Rule) 
· Satisfied in this case; Silverman (man solicited) was 1 witness & that had corroborating evidence via tape recording 
VIII. VICARIOUS (ACCOMPLICE) LIABILITY
· A. Accomplice Liability: in order to be guilty of a substantive crime on the basis of accomplice liability, defendant must have actually done something w/ intent to assist in the criminal enterprise
· Old Common Law Approach (not relevant anymore, but if you fell within groups 1-3, you were guilty of the crime itself)
· 1. Principals in the First Degree
· Perform the criminal act w/ the required mens rea
· 2.  Principals in the Second Degree
· Actually or constructively present @ commission of the crime & aided, abetted, or encouraged the principal in the first degree
· e.g. getaway driver waiting at the scene to drive everyone off
· 3. Accomplices Before the Fact
· Not present in the commission of the crime, but aided, abetted, or encouraged the principal in the first degree
· 4. Accomplices After the Fact
· Assisted the principals in the first degree only after the actual crime had been committed 
· Modern Accomplice Liability: divides parties to a crime into two basic categories: (1) principals, and (2) accomplices 
· 1. Principals: persons who possess the required mens rea and commit the actus rea of the offense
· The persons who directly commit the crime 
· 2. Accomplice: someone who knowingly and intentionally provides aid, assistance, or encouragement to the principal, with the specific intent that the principal succeed in committing the crime  
· If assist before or during, can be held criminally liable to the same extent as the principal
· Those providing assistance after the crime are treated differently 
· Unknowingly aiding and abetting does NOT make def guilty or liable under accomplice liability theory 
· Application/Considerations
· 1) Mere presence at scene of crime & silent approval of criminal behavior = insufficient to convict
· Case: Bailey v. United States (U.S. CoA, 1969)
· Defendant was seen w/ robber before crime & was present during the crime 
· Ran away w/  robber after a bystander yelled “robbery”
· Running away after the crime & presence at the scene = insufficient to convict 
· Would require too much speculation
· Suspicion does not meet the standard of proof beyond a reasonable doubt 
· Must  demonstrate they knowingly and intentionally assisted which can be proved thru: 
· a) encouraging the principles to continue in their criminal behavior
· Ex: Women assaulted on pool table of bar
· True, other bargoers don’t have a duty to act, but if they could still be deemed as accomplices if their presence was deemed to intimidate the victim & prevent her from fighting back
· Also, if spoke words of encouragement → guilty
· b) awareness that their presence was helping to intimidate the victim
· Case: State v. Parker (Minnesota, 1969)
· Defendant convicted of aggravated robbery after allegedly assisting principals in robbing victim
· Defendant claims he was merely present & did not engage in the physical altercation to get ahold of victim’s car & take his wallet; says he didn’t have enough duty to stop the offense
· Court says even if def wasn’t involved physically in the offense →  still enough evidence to convict def b/c his presence likely assisted  the commission of the offense by intimidating the victim 
· Victim  being robbed by def + 2 others
· 2) Supplier’s knowledge of crime being committed w/ his otherwise lawful goods & services 
· Courts are more prepared to find accomplice liability based solely upon the mere knowledge of such a supplier that their goods or services will be used to further a criminal enterprise when the crime planned or committed is a dangerous felony, rather than a misdemeanor 
· Lauria 
· 3) Proximity to the substantive crime
· How close temporally or physically was the alleged accomplice’s role in the perpetration of the crime?
· Case: People v. Marshall (Michigan, 1961)
· Defendant, who gave his keys to drunk driver, was charged w/ criminal negligence involuntary manslaughter (not vehicular manslaughter on theory of aiding & abetting)
· Court equates lack of physical proximity (defendant was at home sleeping, while drunk driver was out driving) to lack of proximate cause → reverse conviction
· Court says if def was next to him in car → would have been close enough to convict him 
· ***questionable/faulty logic
· Subjectiveness in involuntary manslaughter = unnecessary; just have to look at what a reasonable person would believe 
· 4) Nature of the goods being provided 
· Less likely that someone will be deemed to have been guilty of the eventual crime if they are providing a relatively innocent product (i.e. sugar)
· vs. if they were providing a controlled substance (i.e. morphine)
· If items or services supplied have no or little legitimate legal purpose → provider can more easily be found criminally responsible for substantive crimes committed 
· 5) Regardless of crime, knowledge of criminal use to which the goods or services provided will be put, when combined w/ supplier having a “stake in the outcome” will give rise to accomplice liability
· Knowledge + stake in the outcome = accomplice liability 
· “Stake in outcome” can be proved through” 
· a. Overcharging (because provider knows that the services or product will be used in commission of crime);
· b. Continuing nature of the relationship; 
· c. Quantity of sales involved; 
· Direct Sales
· Violation of narcotics law by supplying addicts; large volume involved 
· d. Encouragement given to actual perpetrators by provider of goods or services 
· Case: People v. Lauria (CA, 1967)
· Sting operation conducted by undercover agent to unveil use of def’s telephone service for criminal enterprise (prostitution) 
· Issue:  under what circumstances can a supplier become an aider and abettor in a criminal enterprise? 
· Knowledge alone is enough (w/out intent) if: 
· 1) crime is really dangerous and serious 
· → not the case here b/c crime is misdemeanor
· 2) special interest in activity 
· Here, court found that b/c criminal enterprise was a misdemeanor and not a felony
· & defendant didn’t have a special stake/interest through any of the above measures 
· (1) Didn’t overcharge for services, (2) only 3 known prostitutes were using the services, (3) and the telephone service had a legitimate other purpose than being using to advertise prostitute’s services
· 6) Accomplice can be held liable for the substantive crime he knowingly took part of, as well as  any additional crime that took place in the perpetration of the agreed upon offense (even without his knowledge) 
· Put differently, def can be held liable for unintended consequences of his accomplices’ conduct 
· Case:  People v. Kessler (Illinois, 1974)
· Defendant stationed at the scene of a burglary as the driver 
· In the middle of the burglary, the  two principals had shot and wounded the victim 
· Def., although he had no knowledge of the shooting (especially since principals went into tavern unarmed) is still guilty of attempted murder by way of transferring intent from his participation in the  burglary to the attempted murder 
· Creating a sort of “felony attempt murder” rule whereby you can transfer his intent from the agreed upon felony to another felony he did not agree upon
· Majority CL- disagrees w/ Kessler decision; only guilty of crime if  reasonably foreseeable
· Def lacks SI to commit murder b/c he didn’t know/agree to attempted murder → can’t expand felony murder to attempts
IX. CONSPIRACY/GROUP LIABILITY
· A. Conspiracy: an agreement between two or more persons to accomplish an unlawful purpose (or lawful purpose in an unlawful way) 
· Crime of Conspiracy
· Actus rea: agreement to commit an unlawful act
· Mens rea: Specific Intent  crime w/ 2 intents
· (1) intent to make agreement, and 
· (2) with further intent to commit the agreed upon crime 
· History 
· Old Common Law: conspiracy found just off of an agreement / meeting of the minds 
· Modern Common Law: requires agreement, meeting of the mind, + overt act
· Elements:
· a. Express or Implied agreement: must be an agreement between 2 or more persons
· Agreement need not be express
· No written or spoken words are needed
· Various people can be part of a conspiracy even if they have never met and do not personally know each other 
· Case: United States v. Bruno (U.S. CoA, 1939)
· Def. was indicted with 86 others for a conspiracy to import, sell, and possess narcotics 
· Involved smugglers, middlemen, and 2 groups of retailers 
· One big conspiracy despite being in different states; they are all connected since each group contributed to the whole 
· One ongoing operation; “chain” theory
· b. Overt act done in furtherance: slight overt act foreseeably performed in furtherance of the conspiracy by one of the would-be co-conspirators 
· Can be so slight (e.g. efforts to acquire equipment needed for the eventual commission of the planned crime); less than: 
· physical conduct normally required in order to establish liability based on theory of aiding or abetting 
· conduct required in the “substantial step” model for attempt crimes 
· Case: Pinkerton v. United States (U.S. Supreme Court, 1946)
· Def and his brother had conspired to violate Internal Rev. Code
· Def was in jail when most of the substantive crimes were committed
· Court says his agreement to join the conspiracy is sufficient to find him guilty of the substantive crimes committed by his brother 
· Def not required to do any overt act in furtherance of conspiracy; agreement in & of itself is necessary 
· Very act of joining conspiracy (without legally abandoning) makes you just as liable as an aider and abetter
· c. Intent on part of co-conspirators to pursue an unlawful objective 
· e.g. a defendant would not be guilty of conspiracy to steal if he believed he was merely helping a friend retrieve that friend’s property 
· → lacks intent to pursue an unlawful objective 
· **allows for mistake of fact defense (reasonable AND unreasonable) 
· d. Subjective  Meeting of the Minds (Majority Rule): must have an actual meeting of the minds between the co-conspirators; all parties have to be in full agreement & understanding of what has been agreed to and the illegality of the act  
· Ex:  no conspiracy if an undercover agent falsely promises to participate in a criminal enterprise 
· vs. Minority Rule (& MPC): no meeting of the mind requirement 
· Parties to a Conspiracy 
· 1) If only 2 people in  conspiracy  → one can’t be legally incompetent 
· E.g. can’t conspire w/ a child 
· 2) If only 2 people in conspiracy → one can’t be the victim of the crime (“it takes two to tango”)
· Ex: 22 year old can’t conspire w/ the 15 yr old  victim of rape since the victim is not legally culpable
· But, if a third party was involved (e.g. another person arranges the illegal sexual relationship,) then defendant and 3rd party are guilty of conspiracy 
· Not to be confused w/ Wharton’s Rule
· Case: Gebardi v. United States (U.S. Supreme Court., 1932)
· Def and victim had allegedly conspired to violate the Mann Act (which prohibited transporting a woman interstate for any immoral purpose) 
· Since there was no evidence that def conspired w/ anyone else but the victim → no conspiracy  since victim is not legally culpable 
· 3) Wharton’s Rule: defendants CANNOT be guilty of conspiracy if the crime they conspire to commit requires that there be an agreement between a  specific amount of people in order to commit that substantive crime 
· If only that minimum number of people (to satisfy the substantive crime) participate → no conspiracy 
· Ex: dueling & adultery 
· Both require 2 people (and two people only)  to commit that specific offense → can’t be guilty of conspiracy 
· BUT, does not apply if the conspiracy includes more participants than necessary to complete target offense 
· → guilty of conspiracy 
· Ex: Two people agree to duel and a third person comes in and agrees to host and referee the duel.
· Conspiracy -- Jurisdictional Split
· Pinkerton Rule (federal rule) – need subjective agreement (‘meeting of the minds’) to establish a conspiracy; once established any conspirator may be held liable for all substantive crimes committed by other co-conspirators as long as:
·  (1) substantive crimes are in furtherance of the conspiracy; and
·  (2) those crimes were foreseeable.
· (govt not required to establish a DEF aided or abetted substantive crime in any way; membership in the conspiracy is sufficient to establish liability)
· Very act of joining conspiracy (without legally abandoning) makes you just as liable as an aider and abetter
· Common Law/Model Penal Code Rule (many jurisdictions) – conspirator may only be held liable for a substantive crime committed by a co-conspirator if it can be shown the DEF had liability under an accomplice theory of aiding and abetting the perpetration of the co-conspirator’s substantive crime. 
· Just being part of the larger conspiracy NOT ENOUGH to establish liability.
· ****** CONSPIRACY DOES NOT MERGE W/ THE SUBSTANTIVE CRIME ITSELF
· → CAN BE CHARGED W/ CONSPIRACY & SUBSTANTIVE CRIME
· Length of Conspiracy 
· 1) Conspiracy is said to have lasted until  the desired goal of the criminal enterprise is achieved (e.g. receiving money) 
· This means that the conspiracy can go on longer than the time it takes to commit the overt, physical, substantive crime 
· Case: McDonald v. U.S. (U.S. CoA, 1937)
· Def argues he was not a part of the conspiracy to commit the kidnap and ransom b/c he joined the efforts after the kidnapping/ransom exchange took place 
· → court rejects this argument
· Def IS guilty of conspiracy to kidnap b/c even though he entered in after the offense was completed, the conspiracy keeps going until the desired outcome of the offense is achieved
· Def was involved in the exchanging of marked ransom money for unmarked ransom money 
· → conspiracy continues until this money is distributed
· 2) Concealing a conspiracy once the overt act has been committed does not equate to furthering the conspiracy (conspiracy has ended)
· Case: Krulewitch v. U.S. (U.S. Supreme Court, 1949)
· Prosecution wants to bring in evidence of a conversation between female defendant & victim of Mann Act violation
· Deals w/ evidence & hearsay rule
· Prosecution trying to draw from McDonald to say that the conspiracy was still in action when the conspirators were trying to cover up their crime 
· Tries to argue that conspiracy includes the commission of a crime + evading justice
· Court says this argument goes too far; can’t expand conspiracy to this extent
·  Co-conspirator Exception to the Hearsay Rule (Krulewitch) – All things said and done in furtherance of the conspiracy or while the conspiracy is still going on, either before or after you join the conspiracy, can be admissible against all of the co-conspirators.
· This is one of the primary motivations for the prosecution to go for the conspiracy charge b/c it improves their chances since it allows into evidence things (i.e. statements made outside of court by one conspirator can be used against another conspirator) that would not be allowed with another crime.
· Conspiracy Models
· 1) Wheel Theory: Central hub distribution conspiracy where a central person or group distributes a fungible product to individual distributors or sellers. Said to be part of a wheel and hub conspiracy, needs to be more than just a connection with central hub; co-conspirators making up the wheel must be benefiting from the criminal conduct of other co-conspirators on the wheel
· Continuous process of movement that spins the wheel
· Case: Kotteakos v. United States (“Brown” case) (U.S. Supreme Court, 1946)
· Prosecution claimed that Brown, an accountant, was in the middle of one ongoing conspiracy to help individual defendants get loans through fraudulently borrowing [image: image6.png]Borrower
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· Argued that Brown was @  the center & the other defendants were the spokes of the wheel all connected to Brown
· Court says no; there’s not enough of a link b/c once each defendant got their loan, they had no involvement / dependency on the other 
· Similar to Bruno in that defendants didn’t know each other, but different from Bruno b/c  they also were not dependent on the other’s outcome 
· This is not 1 ongoing conspiracy; each defendant acted individually w/ Brown 
· Case: Blumenthal v. United States (U.S. Supreme Court, 1947)
· Alleged conspiracy to sell whiskey at prices above ceiling set by OPA
· Similar to Bruno, though there’s not as much of a chain
· Court ultimately held that this was one conspiracy (albeit more of a wheel than a chain); salesmen knew they weren’t the only sellers; the produce/owner 
· One continuous enterprise (unlike Kotteakos where the actors were all acting independently of each other)
· Cycle of producing & selling whiskey → one conspiracy 
· 2) Chain-Link Theory: One overriding conspiracy that consists of an ongoing and continuous relationship b/w the parties. 
· Although  parties may not know each other, they are all part of one conspiracy b/c they knew and relied upon the fact that others would be involved in the distribution plan at various stages
· Case: United States v. Bruno (U.S. CoA, 1939)
· Smugglers at one end of the chain, linked together by the middlemen, with the retailers/distributors at the other end of the chain
· Guilty of one large conspiracy and
· All parties of the conspiracy would be guilty of every substantive crime committed by every other member of their conspiracy in furtherance of that conspiracy, so long as they were members of the conspiracy at the time those crimes were committed 
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· Defenses: 
· 1) Withdrawal: one co-conspirator may voluntarily abandon the conspiracy.
· To withdraw, conspirator must: 
· a. Notify  all conspirators, and 
· b. Do so with enough time in advance before the crime was to be committed
· Rationale: hope that by one person withdrawing with enough time in advance, it would cause others to give up the conspiracy as well 
· Only absolves conspirator of liability in the future; he is still liable for past/present involvement 
X. OTHER SUBSTANTIVE CRIMES
· A. Kidnapping: any person who unlawfully by means of force or fear, hold or detains another person w/o consent and moves them in a substantial or significant way = guilty of kidnapping
· 1. Movement/Asportation – a central component/requirement of kidnapping, to determine if movement is substantial or sufficient to establish the crim of kidnapping look at:
· a. The distance – how far was the V moved by the DEF
· Slight, trivial or merely incidental movement likely insufficient
· b. Risk of harm – did the movement increase the risk of harm (physical or psychological) to the V (compare risk of harm of original location to risk of harm to new location) 
· Ex: On a hike, you move victims 50 feet to the top of the mount and steal their gear
· → probably kidnapping b/c you increased their risk of harm by leaving them @ top of mountain w/out their gear
· c. Concealment – did the movement of the V help DEF avoid detection
· California/Majority Movement Standard
· Movement must not merely be incidental to the commission of the other underlying lesser crime; OR
· Movement must SUBSTANTIALLY increase risk of harm beyond that inherent in the underlying crime
· Case: People v. Adams (Michigan, 1973) 
· Def = inmate & moved Inspector 1500 to air out his grievances 
· Court must decide if 1500 feet constitutes kidnapping 
· Looks at People v. Chessman where distance was not a factor in finding def guilty of sexual assault
· Court adopts CA rule that says def must either (EITHER/OR):
·  (a) substantially move the victim, so that the movement is not merely incidental to perpetration of another crime, OR
· (b) increase risk of harm to victim (can also occur thru concealment) if movement isn’t substantial & is incidental to perpetration of another crime
· General Rules (kidnapping = Fill in the blank crime
· e.g. Kidnapping for  ___extortion ___ or kidnapping for __sexual assault____
· Traditional Kidnapping – traditional kidnapping (ordinary kidnapping) is typically for the purposes of extortion (ransom) – movement requirement easier to satisfy
· Kidnapping for other purpose – if kidnapping for another crime (i.e. assault, robbery, rape) then movement must be shown to be beyond what would be expected for the underlying crime (more than merely incidental to the other crime
· B. Rape: non-consenual sex
· slightest penetration completes the crime of rape
· General Intent Crime
· GI Defenses available – including Reasonable Mistake of Fact (typically regarding V consent) is a defense
· C. Statutory Rape: sex with a minor 
· Majority Rule: strict liability crime 
· CA and some other jurisdictions divide the crime between strict liability & general intent crime
· Under 14: child molestation → strict liability 
· Age 14-18: general intent crime
· Allows for reasonable mistake of fact as a defense
· Consent is NOT a defense 
· D. Battery: completed assault (a harmful or offensive touching of the victim) 
· General Intent Crime 
· E. Burglary: trespassory breaking and entering of a dwelling house of another at night, with intent to commit a felony or theft therein 
· Elements: 
· Trespassory – entering w/o consent (uninvited)  or by means of trick or fraud (i.e. claiming to be a repair man)
· Entry MUST be accomplished by some use of force, threat or fraud
· Breaking
· Entering home through an wide opened door or window ≠ breaking
· Pushing open a slightly ajar door or sliding a window further open = breaking
· Entering – person or instrument of the secondary crime MUST enter the dwelling
· If secondary felony was to murder then fire a bullet or throwing a bomb through a window would satisfy entry
· Instrument must be the crime DEF intended to commit once inside
· Dwelling house – any place where people live, even if not a permanent domicile, even if no one is present at the time of entry
· Abandon home does NOT count
· Nighttime – 30 minutes after sunset and 30 minutes before sunrise
· Intent to commit a felony or theft
XI. DEFENSES
· A. Insanity: Insanity is a complete defense that will entitle Ds to an acquittal b/c of the existence of an abnormal mental condition at the time of the crime.  
· It is a legal term, rather than a psychiatric or medical one. 
·  The cause of a D’s mental illness or insanity is irrelevant in determining the legal consequences.
· No such plea of temporary insanity; either you’re insane or you’re not 
· 4 Tests of Insanity: 
· 1. M’Naghten Test (RIGHT/WRONG TEST): must be clearly proved that at the time of committing the act, the party accused was laboring under such a defect of reason, from disease or mind, as to: 
· a. Not know the nature and quality of act he was doing; or
· b. If he did know, that he did not know what he was doing was wrong 
· E.g. possible defense in Wolff (killed mother & turned himself in )
· History 
· Used to be called wild beast rule
· Originated in 1800’s in England where M’Naghten was afflicted w/ paranoia and attempted to assassinate prime minister & killed the secretary 
· This is a cognitive test 
· Looks at the person’s understanding, not at the person’s ability to resist → some found this problematic 
· Affirmative defense
· Must be raised by defendant 
· Burden of Proof
· Must be shown by the defense through clear & convincing evidence 
· 2. Irresistible Impulse (minority rule): volitional test; as a result of some disease of the mind, you cannot control yourself 
· Volitional test: looks at whether you are able to control yourself 
· Unable to conform your behavior to requirements of law b/c of a mental illness/defect 
· Ex: person who hears voices in his head, listening to the devil
· 3. Durham/New Hampshire Test (“product” test; only existed in NH): most broadly applicable; only required that the defendant’s conduct was the product of his mental disability
· Not of much practical importance 
· Easiest, though most vague, standard for defendant to raise this defense   
· 4. ALI/MPC Test (combination of 3 previous tests): a defendant is not responsible for criminal conduct if at the time of such conduct, as a result of a mental disease or defect, he lacks substantial capacity either to: 
· a. Appreciate the criminality (wrongfulness) of his conduct, or
· b. Conform his conduct to the requirements of the law 
· Considerations/Application
· Became the majority rule (until Reagean’s shooting) 
· → after Reagan shooting, Congress adopts M’Naghten b/c it is the most restrictive & wanted to limit applicability of insanity defense 
· CA also returned to M’Naghten in 1980’s
· Became prosecution’s obligation to show that beyond a reasonable doubt, defendant was sane
· Case: People v. Drew (CA, 1978)
· Def struck and bit police officer at a bar
· Psychiatrists testified that def was schizophrenic & didn’t understand his assault upon the officers was wrong
· CA had adopted M’Naghten Rule up until this case
· Instead utilize ALI/MPC Test b/c M’Naghten test is inadequate since it is black & white and doesn’t recognize degrees of incapacity
· Yes, Def could be found guilty under M’Naghten, but case needs to be remanded so Drew can raise defense of insanity under ALI Rule
· Jurisdictional Split (Today)
·  M’Naghten → followed by Federal Courts & a relatively even split of state jurisdictions (including CA) 
· Fed courts require proof of clear and convincing evidence (higher standard) v. state court requirement of preponderance of evidence
· MPC/ALI → followed by even split of state jurisdictions 
· Small Minority (Montana, Utah, Idaho, and Kansas): no insanity defense at all 
· Case: Montana v. Korrell (Montana, 1984) 
· Def was a Vietnam War veteran that killed his community school teacher after suffering
· Dissent says its clear he’s suffering from PTSD
· Court held that D does NOT have a constitutional right to raise insanity as an independent defense to criminal charges. 
·  No insanity instruction is allowed to be given, rather it’s a men rea instruction (in which insanity evidence can be used to help negate mens rea). 
·  Court argued that they’re NOT punishing the insane for their disease, but rather b/c they commit a crime during the throes of that disease.
· Utah, Idaho, & Kansas
· Can be found guilty, but insane → defendant would first be sent to mental institution (not prison) 
· Same is true of jurisdictions that acquit someone by way of insanity defense where defendant is not guilty, by way of insanity 
· But in these jurisdictions, once released from mental institution, they don’t have to go to prison for the remainder & get to go home 
· Rationale
· Identify those persons who, owing to mental incapacity, should not be held criminally responsible for their conduct[image: image8.png]Test
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· However, the success rate of insanity defense is < 1%
· B. Competency: technically not a defense, it is a question of due process 
· Underlying question: is def competent/fit to stand trial or sentencing?
· Look @ defendant at the time of trial, not at the time of crime
· Elements: to be competent, defendant must: 
· 1. Understand nature of proceedings against him 
· 2. Be able to aid in their own defense
· e.g. if def cannot communicate w/ his lawyer in preparation of his defense
· Case: People v. Lang (Illinois, 1979)
· Def was an illiterate & deaf mute who was charged w/ murder
· Mental Disorder Requirement: 
· You can commit somone with a mental disorder if they are a danger to themselves 
· But, Lang is not really afflicted w/ a mental disorder, rather it’s a physical disability (deaf & mute) 
· Illinois subsequently removed mental disorder requirement while Lang was being convicted 
· Court says no need for constitutional jury trial to determine his fitness b/c he already had a hearing
· Lang was civilly committed; no term limit and can be held till he no longer suffers from mental issue or till he’s no longer considered a danger 
· Considerations: 
· A finding of incompetence will suspend the criminal proceedings and result in criminal commitment until such time as D regains competence.
· During criminal commitment must try to “train to be fit.”
· Before the Jackson case, the time period that D could be criminally committed in order to be made competent was indefinite → violation of due process
· Jackson, also a deaf mute, was unfit to stand trial 
· Can’t hold him unless he’s mentally ill & can’t keep him longer than max sentence he’d be convicted for 
· However, now the Constitution may demand that D’s hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future.
· D cannot be criminally committed unless there is a reasonable belief that he will be able to be made competent to stand trial before the time runs out (he can’t be held longer than the punishment provides for the crime).
· If it’s no longer reasonable that D will become competent, then he can NOT be held any longer and must be released.
· Civil Commitment
· CA Rule: demands a nexus between the illness and the dangerousness 
· E.g. mental illness is the cause of his dangerousness 
· Illinois in Lang:  no need for nexus; can voluntarily and civilly commit Lang w/ no connection between his disability and his dangerousness
· Lang is still civilly committed to this day 
· C. Self-Defense (Majority Rule): If a victim, acting as a reasonable person under the  circumstances would have believed that he was  under imminent attack AND he himself  honestly believed that he was under imminent attack (of death or great bodily harm), then he is  justified in using  self-defense.  
· This is a complete defense 
· Combines subjective + objective 
· Force must be  proportional to the imminent attack (i.e. a punch for a punch).
· Ex: Old Lady that is 4’11 vs. NFL Linebacker
· Big man can’t use force unnecessary to protect himself against the danger the Old Lady poses
· Case: State v. Simon
· Def believed his Asian neighbor was dangerous & a martial arts expert
· After an argument, def fired shots @ Wong, other neighbors, and police claiming “self-defense”
· Trial court erroneously told jury that if def subjectively believed that Wong posed harm to him, then he could claim self defense
· In reality, jury should have been instructed that claim of self-defense requires  blending objective standard (reasonableness) w/ subjective standard (def’s beliefs @ time of perpetration)
· Application
· 1. Non-deadly force by a victim
· A person who is not an initial aggressor may use non-deadly force in self-defense any time that person reasonably believes that force is about to be used against themselves or another.
· 2. Initial aggressor cannot claim self-defense for force (non-deadly or deadly) UNLESS:
· (a) The original (initial) aggressor has withdrawn/retreated and, at some point told or in some manner communicated to the victim something like; “I’m all done now!”
· (b) The initial aggression used non-deadly force, and is now defending against a deadly response 
· Initial aggressor = first one who used physical violence, or threatened imminent use of physical violence when the instrumentality of such violent is immediately present (e.g. threat to shoot at a time when the weapon is in close proximity to threatening party) 
· Punch = not usually seen as deadly force, unless there is disproportionate strength or skill separating the attacker & the victim 
· Ex: Mike Tyson & a 7 year old
· NOTE*: Insulting words do NOT make someone an initial aggressor unless they are THREATENING
· Case: Rowe v. United States (Supreme Court, 1896) 
· Deceased threw out racial epithet 
· Def lightly kicked the deceased (non-deadly force) in response
· Deceased takes out knife & slashes defendant in face → def draws out gun & shoots deceased
· 2 possible defenses for Rowe as initial aggressor
· (1) after initiation of non-deadly force, he “retreated”
· (2) after initiation of non-deadly force, met w/ deadly force → can use self-defense/deadly force in response
· Under CL, Rowe had duty to retreat as initial aggressor
· 3. Use of Deadly Force
· Majority Rule: requires subjective (honest) AND objective (reasonable) belief that deadly force was necessary 
· Slightest majority = no duty to retreat
· CA: no duty to retreat 
· W/in no retreat jurisdictions → SYG jurisdictions which eliminate objective prong of self defense
· Florida Stand Your Ground (substantial portion of  no-retreat jurisdictions)): requires only honest and not necessarily reasonable belief in order to qualify for use of deadly force in self-defense (eliminates objective) 
· Reasonable = same interpretation as trial court in Simon
· Based purely on SUBJECTIVE belief; if you yourself believed deadly force = necessary, then you are justified in using self-defense & deadly force
· Duty to Retreat: Prior to using deadly force in self-defense, the victim of a deadly attack must first “retreat to the wall” if it is safe to do so 
· Exceptions:
· 1) A victim of a deadly attack does not have to retreat if they are in their own home
· 2) The victim of a violent felony such as rape or robbery does not have to retreat even if one is safely available
· 3) Police officers have no duty to retreat
· 4) These “retreat” jurisdictions do not demand retreat if it would not be safe 
· But suffering minor injury (e.g. by jumping out of window) may still require you to retreat
· If close call, give benefit of doubt to person claiming self-defense
· 4. Initial aggressor can ONLY claim a right of self-defense if: 
· a) Original aggressor has withdrawn and at some point told or in some manner communicated to the victim something like; “I’m all done now!”
· b) Initial aggression was of non-deadly force, and in turn initial aggressor was defending against deadly force
· Case: State v. Abbott (New Jersey, 1961)
· Similar to Rowe, def was initial aggressor after getting into heated altercation w/ his neighbors 
· But, Def’s initial aggression = only non-deadly force
· Subsequently, he was met w/ deadly force and weapons by  son and his parents 
· Family escalated the altercation from non-deadly to deadly, so Abbott can claim self-defense ONLY IF he had no safe avenue to retreat
· As initial aggressor, must try to retreat if opportunity presents itself 
· But, if Abbot was found to be on his own property → not duty to retreat in any jurisdiction (even as initial aggressor)
· c) Even under SYG Jurisdictions, which generally do not require retreat for one who has a right of self-defense, 
· If  initial aggressor → must retreat if a safe avenue is available & known to them 
· d) Where an individual has a right of self-defense, retreat is not required before a victim may defend by using non-deadly force 
· 5. Self-Defense & Arrest
· Police Assaults
· Rule: honest + reasonable officer 
· Courts made an exception for honest & reasonable belief when it comes to police officers
· Instead of “reasonable person” standard → flip w/ “reasonable officer” standard 
· → judged less strictly; gives officers more flexibility in their reasonableness standard
· Resisting Arrest
· Old Common Law:  Resisting a lawful arrest is a crime, but resisting an unlawful arrest is NOT a crime but could be used as a complete defense since it was an equivalent to an unlawful physical force. 
·  D can use force to resist the arrest
· .  An arrest without probable cause (specificity - i.e. a tattoo on left cheek) is unlawful and against the Constitution.
· Majority Modern  Rule (& CA): CANNOT physically resist a lawful or unlawful arrest, unless arresting officer is using force that threatens the DEF life they can use reasonable force to protect own life.
· resisting an unlawful arrest = misdemeanor battery
· Resisting lawful arrest = felony battery against a peace officer
· Case: People v. Curtis (CA 1969)
· Def charged w/ assaulting a peace officer after officer arrested him on suspicion of a prowler
· Violent struggle ensues during arrest
· Def contests arrest b/c it was without probable cause 
· CA Rule = compromise
· If force is used by victim of an unlawful arrest → mitigates from felony assault of peace officer to misdemeanor assault of private citizen (since officer wasn’t in lawful performance of his duties) 
· Unreasonable Mistake of Fact/Imperfect Self-Defense (followed by CA & about half of jurisdictions): if defendant’s belief in the need for self-defense was honest, yet unreasonable, then that would not be a claim of “complete” self-defense
· Imperfect Self-Defense = Unreasonable + Honest 
· Can only be used for SI & Malice crimes; mitigates to manslaughter 
· NOT GI 
· vs. Perfect Self-Defense = Reasonable + Honest
· → complete defense & leads to acquittal
· Case: Jahnke v. State of Wyoming (1984) 
· Son shoots abusive father, son claimed self-defense
· Trial court didn’t buy self-defense argument, b/c it had to be honest(subjective) & reasonable(objective) 
· Though it might have been reasonable for Jahnke to believe his father was going to kill him, he shouldn’t have taken law into his own hands 
· Similar to Simon ruling in that self-defense can’t be purely based off his beliefs / paranoia 
· Though WY didn’t adopt imperfect self-defense, judge nonetheless gave the jury the instructions 
· → Jahnke convicted of manslaughter, not murder
· Imperfect Self-Defense v. Unreasonable Provocation Mitigation
· Imperfect self-defense (honest yet unreasonable)  mitigates malice crime of murder to the general intent crime of manslaughter 
· Note*: same effect of mitigating murder to manslaughter by way of diminished capacity or reasonable provocation
· Provocation (honest yet unreasonable, e.g. Caruso) does not mitigate the malice crime of murder, but only succeeds in preventing that murderer from having been convicted of 1st degree cool & deliberate murder
· Eliminates conviction of SI of 1st degree murder to 2nd degree murder
· Defense of Others (Majority Rule): does not require a pre-existing relationship with the person aided 
· Reasonable Test Rule (Majority):  so long as you acted honestly (subjectively) and reasonably (objectively, even if you’re wrong), you have a right to a complete defense of self-defense
· Reasonable in your right to act and the way in which you act 
· Similar to self-defense, as long as you acted reasonably, then even if you are wrong you have a defense 
· Alter-Ego Rule (Significant Minority): when you come to the aid of anyone else, you have no legal rights greater than those of the person to whose aid you have come 
· → only have right to defend the other person  if the person you are aiding had right of self-defense to begin with 
· Though it may be reasonable, if you were wrong → no defense 
· Defense of Property (Majority Rule): deadly force may never be used solely to defend your property.
· Property: Nondeadly force may be used to defend property in one’s possession from unlawful interference.  
· With real property, this means entry or trespass; with personal property, this means removal or damage. 
·  The need to use force must reasonably appear imminent.  
· Thus, force may not be used if a request to desist or refrain from the activity would suffice. 
·  In addition, the right is limited to property in one’s possession. 
·  Deadly force may NOT be used to defend property unless it is used in conjunction with another defense (i.e. self-defense, defense of others).
· **Deadly force is permitted when in DEF dwelling, if DEF reasonably believes that the use of force is necessary to prevent a personal attack. (but will be under another defense theory i.e. self-defense/defense of others)
· Mechanical Devices Rule (Common Law): You are not allowed to set up deadly mechanical devices (i.e. spring guns) to defend your property.  Where the manner and character of the burglary do not reasonably create a fear of great bodily harm, you are not allowed to use deadly force. 
· Ex: Defendant sets up “spring gun” in her home while she is on vacation
· Defendant won’t be able to claim defense of property if someone is killed by spring gun while trespassing
· Spring gun can’t discriminate or make a value judgment before shooting, which could lead to accidentally killing innocent people
· Case: People v. Ceballos
· D was suspicious of burglars so he set up a spring gun (trap) in his garage so when someone would try and break in, they would be shot.  
· A burglar broke in and was shot in the face.  
· Court held that since D was not present when the burglary took place, there was no threat of death or serious bodily harm
· → thus D was not justified in using deadly force to defend his property.  
· However, D would have been allowed to use non-deadly force.  Even if D was present when the burglary took place he still would NOT have been allowed to use deadly force b/c it was a garage, not a dwelling.
· Garner Rule & Fleeing Criminals
· 4th Amendment: Cops are ONLY allowed to use deadly force to stop a fleeing felon when they honestly and reasonably believe that they have probable cause (reasonable belief) AND the felon is dangerous to human beings and society (i.e. armed robbery, rape, assault with deadly weapons, murder, kidnapping).  
· if there is no other way to prevent the felon from getting away, and it was reasonable, then the cop can use deadly force.  
· Interpretation = only limits the government; doesn’t limit private citizens in the same way 
· Technically allowed for private citizens to have even more vigilante rights than an officer 
· Case: People v. Couch (Michigan 1989)
· Def saw Tucker attempt to steal his car radio after breaking into his car 
· After telling Tucker to come w/ him & that  he would call the police, Tucker lunged at defendant → def shot Tucker 
· Tucker got away & def shot him & killed him 
· Court employs Whitty rationale that a private citizen, at times, stands in the shoes of a police officer
· → private citizen may only use deadly force to prevent a felon from fleeing where the citizen has a reasonable belief that the felon poses a threat of serious physical harm to that citizen or other citizens
· Court adopted the modern rule and held that D, a private citizen, was not allowed to use deadly force against the criminal who was not considered a dangerous felon
· Post-Couch Majority Rule of Private Citizens: Can only use deadly force to stop the escape of a felon where it is reasonable to believe that the felon poses a threat of serious physical harm to that citizen or others
· since a police officer cannot use deadly force, neither can private citizens
· **This rule changed the Common Law rule and the Garner RULE.
· **Felons NOT considered dangerous: 
·  drug dealers, check forgers, theft criminals.
· **Do NOT confuse these rules with the rules of self-defense, b/c if you’re put in a situation of imminent danger, you are allowed to use self-defense as long as you were honest and reasonable (you don’t have to be right).
· Hypo: If a robber was coming through your window at 3 am at your home, would you be allowed to use deadly force and shoot him if you were there personally?
· Yes, b/c it’s your home and there is a fear of danger to your life in that situation. NOT A DEFENSE OF PROPERTY THEORY – SELF-DEFENSE THEORY
· Duress/Necessity: complete defenses to EVERY crime on the books EXCEPT for homicide
· Duress: occurs when another is forcing you to do something (e.g. gun to your head) 
· *Can never claim defense of duress for a homicide, even if by killing one person you’d be saving 10 peoples’ lives
· Rationale: too uncertain; can’t be sure that you’d be actually saving those other peoples’ lives by killing another 
· Law values all lives equally & does not focus on the greater good
· Hypo:  A points a gun at B and threatens to kill B is she does not break into C’s house and steal food.  B does as she is told.  Defense?
· Yes, B may raise the defense of duress.
· What if B is a starving victim of a plane crash in a desolate area and commits the same act?
· Yes, B has the defense of necessity.
· Necessity: duress based on circumstances/nature/environment
· Elements:
· 1)  act charged as criminal was done to prevent an immediate harm (not necessarily imminent?) imminent evil - a threat of bodily harm to oneself or to another person;
· 2)  if there was no legal alternative to the act;
· 3)  the reasonably foreseeable harm was not disproportionate to the harm D caused;
· 4) a greater harm was to be prevented;
· 5)  that belief was subjectively and objectively accurate; AND
· 6) Defendant did NOT substantially contribute to the condition (MISFEASANCE)
· Ex: In order to avoid a hailstorm, you break into another’s home.
· Can claim defense of necessity 
· Necessity Defense in Prison Escape
· → limited application
· Case: State v. Reese (Iowa, 1978)
· Iowa = minority jurisdiction whereby burden of proof shifts to prosecution
· Def was inmate who feared being assaulted by another inmate
· Court follows 5 elements of limited defense of necessity laid out by Lovercamp
· But, since def did not report to authorities after he escaped, he could not claim defense of necessity
· Defense of Necessity in a Prison Escape Requires: 
· 1) the prisoner is faced with a specific threat of death, forcible sexual attack or substantial bodily injury in the immediate future; 
· 2) there is no time for a complaint to the authorities or there exists a history of futile complaints which many any result from such complaints illusory;
· 3) there is no time or opportunity to resort to the courts;
· 4) there is no evidence of force or violence used towards prison personnel or other innocent persons in the escape; and
· 5) the prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat
· Necessity Defense for Refusing to Testify
· Can a def raise defense of necessity for being found in contempt of court?
· → NO!
· Otherwise, no one would want to testify if you could raise this defense
· Case: People v. Carradine (Illinois, 1972)
· Def witnessed a gang killing and refused to testify b/c she’s scared that the gang would come after her family
· Court reassured def that she and her family could be relocated & would undergo witness protection 
· Court said her fear = insufficient to qualify for defense of necessity 
· Hypo: You’re in FL, and a hurricane comes, leaving you with a matter of minutes to find safety.  Can you run into someone’s house?
· Yes, b/c the harm was not disproportionate to the harm that you were preventing.
· Hypo: You’re in FL, and a hurricane comes, leaving you with a matter of minutes to find safety.  Can you arrive at a shelter and drag people out so that you could go in?
· No, b/c your life is no more important than the other people’s lives in the eyes of the law.
· But you could trespass without being held liable b/c of the necessity.
· Consent: consent of the victim  is NOT defense to homicide or great bodily injury (e.g. aggravated assault)
· Consent: Defendant  has a complete defense when the injured victim consented to the harm caused by D, but only when:
· 1. the consent was voluntarily and freely given (without duress);
· 2. The party was legally capable of consenting; and
· 3.No fraud was involved in obtaining the consent.
· The more physical & severe the attack/harm → the less the consent of victim is relevant
· Application
· **Mutual combat (i.e. dueling) is unlawful, so consent is not a defense here.
· **For some crimes, consent of the victim is of no relevance (i.e. statutory rape).
· The perpetrator can’t rely on the consent of the victim if the harm is extremely great
· Exceptions: 
· Professional sports (e.g. football, boxing, etc) 
· More socially accepted & also regulated 
· Case: People v. Samuels
· Def admitted he had sadomasochistic tendencies 
· Enlisted someone to take part in a film of BDSM whereby he whipped the victim
· Def raised consent as a defense; said that victim had consented & was paid to take part in film
· Also said that most of the whipping/bruising marks were staged
· → experts disputed this 
· Court denied D’s defense b/c even though they recognize the defense of consent, the beating was severe and a normal person in full mental capacities would not have given consent – this claims that a person who gives consent to something like this must be mentally incompetent, thus his consent is not valid.
· Court = making unwarranted assumption; should have reached the same conclusion but not necessarily on the basis that victim was not in his right mind 
· Entrapment: Inducement of a person to commit a crime by a law enforcement agent for the purposes of pursuing a prosecution against the person.  If the government (or cops) went too far and made the crime too inviting, then D can claim that he was entrapped to committing the crime. This is an affirmative defense. (The D has to ask for it)
· Federal Rule/Predisposition Rule(50 % of jurisdictions)– Subjective Standard: inducement by government official or informant AND Def  was not predisposed to commit the crime. 
· →then you have a defense
· *stricter applicability; makes it harder for def to successfully raise this defense
· Case: United States v. Russell (Supreme Court, 1973) 
· Defendants were having issues getting P2P, a necessary ingredient for the manufacture of meth 
· Undercover agent supplied defendants w/ this ingredient
· Court focuses on WHO the defendant is (subjective) 
· If def seeks acquittal by way of entrapment, he cannot complain of an appropriate search inquiry into his own conduct & predisposition as bearing upon that issue 
· Allows evidence of past history/background
· Dissent: arguing for objective test 
· We should be examining the gov’ts conduct, not the defendant’s predisposition 
· Violation of due process’ constitution is meant to protect people from overzealous gov’t 
· Cons of Majority Rule
· If D could not have been able to get the ingredient on his own (i.e. atomic bomb).
· → unfair to convict 
· If the predisposition was independent from the government’s actions
· (suppose the government was incessant in their efforts… calling you 20 times and makes the person “cave”. 
· Then even if the person was predisposed, the government’s actions went too far
· Allows prosecution to look into past criminal history/convictions
· → opens the door to swaying a jury by saying “look! They’ve already done this once, what’s to say they won’t do it again” 
· OBJECTIVE TEST(CA/MPC & 50% jurisdictions) – Objective Standard: inducement by government official or informant AND government conduct would have likely induced a reasonable law-abiding person to commit a crime. 
·  Matters of predisposition are NOT looked at to determine whether entrapment occurred. 
· This prevents the government from engaging in behavior just b/c the person may have done it in the past; and
· It makes person’s criminal history inadmissible.
· This makes it easier for a D to raise the defense and win on the defense.
· Case: People v. Berraza (CA, 1979)
· Def convicted of selling heroin to undercover agent who had been badgering him 
· Apply dissent in Russell as their rule
· Def should be able to raise entrapment defense b/c Court adopts objective test that only looks at whether a reasonable, law-abiding citizen would be swayed into committing the crime
· Doesn’t matter that def was a past addict & was convicted b/c we’re not looking at whether he was subjectively predisposed
· Need to protect def b/c he was trying to stay clean & reform himself 
· Constitutional Defense of Entrapment (NOT ADJUDICATED): government’s actions exceed a normal level to the extent that the government official is so enmeshed in the crime & made it so inviting to the defendant to commit the crime
· → fundamentally unfair to defendant; violation of due process 
· Unconsciousness (complete defense) 
· Unconsciousness: As long as you were unconscious, voluntarily or involuntarily, you are said to NOT have the capacity to form the requisite intent to commit a crime and are entitled to an acquittal.
· Applicability 
· Applies to ALL crimes (SI, GI, Malice, and Strict Liability) 
· CA DOES allow this defense
· Case: People v. Decina
· Epileptic man goes out driving and suffers a seizure behind the wheel causing an accident that killed people.  
· The D was considered to be unconscious when he killed the people b/c he had suffered an epileptic attack. 
·  But since he knew that he was susceptible to such attacks and still chose to get in the car and drive, which made him reckless, he was not allowed to use unconsciousness as a defense.
·   Hence, he was still guilty.
· Case: People v. Newton
· D, after being shot in the stomach, shot and killed a police officer. 
·  D could have argued either diminished capacity or unconsciousness due to his being in a state of shock, but he chose unconsciousness b/c he was given the impression by the court that he could only choose one.
·   The judgment was reversed b/c the court should have also allowed the unconsciousness defense since it is a complete defense which negates the capacity to commit any crime at all.
· Involuntary Intoxication (complete defense) 
· Involuntary Intoxication: acts as a complete defense when it negates the requisite intent of the specific crime.  D must be severely intoxicated for this defense to apply.  Intoxication is involuntary only if it results from the taking of an intoxicating substance (i.e. alcohol, drugs, and medicine) and:
· (1) without knowledge of its nature; 
· (2) under direct duress imposed by another; or
· (3) pursuant to medical advice while unaware of the substances’ intoxicating effect
· Application
· Applies to ALL crimes (GI, SI, Malice, Strict Liability) 
· If intoxicated to the point where you can be legally insane (in that jurisdiction) 
· → D can entitled to an acquittal (complete defense) 
· CA allows this as a defense 
· Complete defense if crime = committed as a result of the intoxication
· Hypo: If you have a tablet of LSD that you were made to believe was a heartburn pill, and you end up killing someone b/c of your intoxication, can you assert any defense?
· Yes, involuntary intoxication b/c you didn’t intend to be intoxicated and didn’t have the opportunity to prevent it.  Thus, once you became intoxicated, you didn’t know what you were doing when you committed murder.
· Honest & Reasonable Mistake of Fact (complete defense) 
· Honest & Reasonable Mistake of Fact: When DEF honestly (subjectively) made a mistake, and a reasonable (objective) person in the same circumstances would have also.  
· Ex: Def honestly and reasonably believed that someone was going to attack him, and so Def attacked him first causing him harm
· Applicability 
· Defense to ALL crimes except for strict liability crimes 
· Cultural differences will never be considered a complete defense, but it may be allowed as a partial mitigate defense
· Mistake or ignorance of the law is NOT a defense
· Rationale: Goal of Crim Law is to punish people for acting with a criminal intent.  
· It doesn’t make sense to have society pay their tax dollars towards people who act honestly and reasonably since a normal law-abiding member of society would have acted the same way in the same situation.
· Hypo: You rent a car from Hertz and park it and go to the market.  When you go back to get in the car, you accidentally get in another car that is the same as yours and has the keys on the chair and you drive off with it.  You didn’t mean to though.  Were you acting reasonably?
· Yes, that was acting honestly and reasonably b/c it was the same type of car as yours
· Honest & UNreasonable Mistake of Fact (partial mitigating defense) 
· Honest & Unreasonable Mistake of Fact: When D honestly (subjectively) made a mistake, but a reasonable (objective) person in the same circumstances would not have.  D will only be punished for the lesser included general intent crime of the specific intent crime.  
· Applicability 
· Complete defense only to SI crimes 
· But, a person can be held liable for the lesser general intent crime 
· Ex: Kobe case - if he honestly thought that every girl always consents to him b/c of who he is. 
·  This is honest, he really thinks it, but it’s not reasonable. 
·  But he would still NOT have a defense b/c rape is a general intent crime, not a specific intent crime.
· Hypo: Same hypo as above, except this time you drove off with a Maserati instead of another Toyota like yours. Were you acting reasonably?
· Then it’s an honest and unreasonable mistake b/c it was a very different car than yours. But still counts as a defense since it’s larceny (specific intent crime).
· Diminished Capacity
· Diminished Capacity: As a result of a mental defect (short of insanity or involuntary intoxication), Def did not have the requisite mental state required for the crime charged.
· Two Types: 
· 1) Voluntary Intoxication
· 2) Mental Illness/Defect (just short of insanity)
· Applicability 
· CA got rid of ALL diminished capacity as a defense, which allows a partial defense (mitigation) 
· Depending on Level of Diminished Capacity, Can Mitigate:
· Murder in 1st degree (premeditated & deliberate intent to kill) to murder in 2nd degree
· Murder in 2nd degree to voluntary manslaughter
· Murder to full acquittal 
· SI crimes to GI crimes (e.g. burglary → to trespass) 
· 1. Voluntary Intoxication: Intoxication is voluntary (self-induced) if it is the result of the intentional taking of a substance known to be intoxicating, without duress.  The person need not have intended to become intoxicated.  It is offered as a defense to establish that DEF was so intoxicated as to lack the ability to form the requisite intent.
· **In Common Law, it is a defense to a specific intent crime, but NOT to a general intent crime or a crime requiring malice (generally), recklessness, negligence, or strict liability.
· **It acts only as partial defense b/c your intoxication is progressive, which delineates your reckless behavior to continue to get drunk.
· **CA does NOT accept voluntary intoxication as a defense if you claim that the only reason you are not guilty is b/c you lacked intent, and that the only reason you lack intent is b/c you were intoxicated.
· Limits: 
· **If someone voluntary intoxicates themselves to the point they are unconscious, they will not be allowed to use unconsciousness as a defense – rather, they will be, at the least, charged with involuntary manslaughter b/c they will be considered criminally negligent by allowing themselves to drink to the point where they are unconscious.
· Case: People v. Hood (CA, 1960; BEFORE BAN OF DIM CAPACITY DEFENSE)
· DEF is intoxicated and forces his way into ex-girlfriend’s house.  
· Police respond and during the course of the arrest DEF grabs the officer’s gun and shoots him in the legs.
·  DEF is charged w/ assault w/ intent to murder.  
· The issue was whether DEF’s intoxication made him.  
· Court allowed him to argue voluntary intoxication b/c if he proved that he was incapable of forming the requisite intent or was unable to engage in goal-directed behavior, then it should have been presented to the jury, since the jx accepted voluntary intoxication as a defense.
· Case: State v. Stasio (New Jersey 1979) 
· Court held that even though they don’t accept the voluntary intoxication as a defense under normal circumstances, they will allow him to argue it b/c he claimed that he didn’t even remember committing the act (actus reus).  
· It may be that he never committed it, not just b/c he was so drunk that he couldn’t remember it.  
· Thus, it’s more of an argument against the act than the intent to commit the act.  This was enough to allow a jury to hear the case and decide for themselves.
· Hypo: Assume in both the Stasio and Hood cases, both Ds were teetollers (people who do not drink alcohol), is there any difference from the actual facts of those cases?
· Yes, in this hypo it is involuntary intoxication, whereas in the actual cases it was voluntary intoxication.
· 2. Mental Illness: mental illness, just short of insanity (e.g. neurosis, obsessive compulsiveness, or dependent personality 
· Case: People v. Wolff 
XII. MODEL PENAL CODE
· Things to Know About MPC
· (1) Larceny (trespassory taking/intent to permanently deprive) – Common Law Rule (Majority) vs. MPC Rule (Minority)
· (2) False Pretenses (past, present, future lies) – MPC Rule (CA)
· (3) Preparatory/Attempt Crimes
· a. Dangerous Proximity to Success Test (Common Law/Majority Rule) vs. Substantial Step Test (MPC/Minority Test)
· b. Voluntary Abandonment Defense to Attempt Crimes
· Common Law Rule (Majority) vs. MPC Rule (Minority)
· (4) Conspiracy
· Subjective  Meeting of the Minds (Majority Rule) vs. Minority Rule (& MPC): no meeting of the mind requirement
· (5) Insanity 
· ALI/MPC Test (combination of 3 previous tests) v. M’Naghten v. Product Test (New Hampshire) v. Irresistible Impulse
· (6) Self-Defense
· MPC Rule (Minority) vs. Common Law Rule (Majority) vs. CA Rule (Minority)
�  Ireland Rule/Merger Doctrine does not apply to Misdemeanor Manslaughter – an inherently dangerous assaultive misdemeanor that results in a homicide can be the underlying misdemeanor for the manslaughter charge.
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